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GOEBBL  ©.  PUGH. 

(Court  of  Appeals  of  Kentucky.    December  15, 1888.) 

TriaI/— Verdict— DntBcnoNB  as  to  Form. 

In  ejectment,  the  jury  having  rendered  a  verdict  for  Mthe  amount  or  quantity  of 
ground  claimed. n  it  is  proper  to  direct  plaintiff  s  attorney  to  formulate  the  verdict, 
setting  out  the  land  by  metes  and  bounds;  the  same  being  signed  by  the  foreman, 
read  to  the  jury,  and  declared  by  them  to  be  their  verdict. 

Appeal  from  circuit  court,  Kenton  county;  W  E.  Authur,  Judge. 

Ejectment  by  John  B.  Pugh  agaiuat  Michael  Goebel.  Judgment  for  plain- 
tiff, and  defendant  appeals. 

O'Hara  &  Bryan,  for  appellant.  Hallam  &  Meyers  and  Simmons  <6 
Schmidt,  for  appellee. 

Bennett,  J.  The  appellee  brought  an  action  of  ejectment,  in  the  Kenton 
circuit  court,  against  the  appellant,  to  recover  a  strip  of  ground  lying  in  the 
city  of  Covington,  about  21  inches  wide  and  50  feet  long.  The  appellee  did 
not  rely  upon  a  paper  title  deducible  from  the  commonwealth,  but  relied  upon 
an  adverse  possession  under  his  deed  of  15  years,  as  perfecting  his  title  to 
said  land.  The  jury  having  found  for  the  appellee,  and  the  court  having 
overruled  the  appellant's  motion  for  a  new  trial,  and  having  rendered  judg- 
ment in  conformity  to  the  verdict  of  the  jury,  the  appellant  has  appealed  to 
this  court. 

The  appellant  and  appellee  own  adjoining  lots,  Nos.  3  and  4;  the  appellant 
owning  the  former,  and  the  appellee  the  latter.  The  appellee's  contention, 
which  the  jury  sustained,  is  that  the  appellant,  M.  Goebel,  in  1882,  removed 
the  division  fence  between  them  about  21  inches  over  on  the  appellee's  land, 
and  thereafter  held  and  claimed  said  strip  as  his  own.  The  appellant  con- 
tends, which  contention  the  jury  rejected,  that  the  removal  of  the  fence  to  its' 
location  was  upon  the  true  dividing  line  between  himself  and  the  appellee. 

The  appellee,  A.  J.  Francis,  - Pearce,  M.  Schreck,  Mrs.  Stronk,  Joe  Pugh, 

Ben  Pugh,  Mr.  Stronk,  Mr.  Logennan,  Edward  ^ugh,  Daniel  Pearce,  Mr. 
Frety,  Mr.  Barnes,  and  Mr.  Perkins  prove  one  or  more  of  the  following  facts: 
That  the  appellee  purchased  his  lot  in  1844,  and  shortly  thereafter  took  pos-= 

session  of  it;  that  in  said  year  he  and Pearce,  the  owner  of  the  lot  now 

owned  by  the  appellant,  agreed  upon  the  dividing  line,  and  that  the  north, 
side  of  the  house  is  on  said  dividing  line  as  was  thus  agreed  upon ;  that  a  di- 
vision fence  was  built  shortly  after  said  agreement  upon  the  line  agreed  on 
by  the  appellee  and  said  Pearce;  that  the  appellee  held  the  possession  of  his  lot, 
v.  10s.  w. no.  1 — 1 
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and  claimed  it  as  his  own,  for  more  than  15  years  next  before  the  removal  of 
the  fence,  up  to  saW  fence;  that  the  north  wall  of  appellant's  house  was  on 
said  line,  and  the  fence  ran  straight  from  the  corner  of  the  house  to  the  stone 
wall,  which  the  appellee  built  on  his  land;  that  about  two  feet  of  the  south 
end  of  the  wall  had  been  removed  in  the  last  few  years;  that  in  1876  the  ap- 
pellee swore,  in  a  case  between  him  and  Gabker,  that  the  north  wall  of  his 
house  was  on  the  division  line  between  him  and  the  appellee.  Each  of  the 
foregoing  facts  is  sworn  to  positively  by  one  or  more  of  the  above-named 
witnesses.  The  appellant  and  a  few  other  witnesses  swear  to  facts  which,  if 
uncontradicted,  would  establish  the  line  at  the  place  contended  for  by  the  ap- 
pellant. The  appellant  also  swears  that  he  and  the  appellee,  in  1882,  agreed 
that  the  true  line  was  at  the  place  contended  for  by  him,  and  he,  pursuant  to 
said  agreement,  and  with  the  consent  of  the  appellee,  removed  the  fence,  and 
set  it  where  it  now  is.  The  appellee  flatly  contradicts  this  statement.  The 
jury,  after  hearing  the  evidence,  found  for  the  appellee.  We  think  that  their 
finding  was  in  accordance  with  the  weight  of  the  evidence.  The  exceptions 
taken  to  the  instructions  given  at  the  instance  of  the  appellee,  are,  as  we  un- 
derstand, not  seriously  urged  here;  for  the  counsel  for  the  appellant  doubtless 
regard  them,  as  we  do,  as  a  full  and  fair  exposition  of  the  law  as  applicable 
to  the  facts  proven  by  the  appellee.  The  same  may  be  said  in  reference  to 
the  instructions  given  at  the  instance  of  the  appellant. 

The  written  verdict  of  the  jury  was:  "We,  the  jury,  find  for  the  plaintiff 
the  amount  or  quantity  of  ground  claimed. "  The  court,  against  the  objec- 
tions and  exceptions  of  the% appellant,  directed  the  attorney  for  the  appellee  to 
formulate  the  verdict  of  the  jury,  which  the  counsel  did  by  setting  forth  in 
writing  the  land  in  controversy  by  metes  and  bounds,  which  was  signed  by 
the  foreman  and  read  to  the  jury,  and  the  jury  thereupon  declared  it  to  be 
their  verdict.  It  is  not  contended  that  the  verdict,  as  formulated  by  the  at- 
torney, embraced  more  or  less  land  than  was  embraced  by  the  verdict  of  the 
jury;  and  the  formulation  occurred  in  open  court,  and  in  the  presence  of  the 
jury,  and  they  sanctioned  it  in  open  court.  It  is  to  be  presumed  that  they,  as 
intelligent  men,  understood  whether  or  not  the  verdict  as  formulated  included 
more  or  less  land  than  they  intended  the  appellee  to  recover;  and,  if  it  did, 
they,  as  honest  men,  would  not  sanction  it.  Also,  if  the  court  had  received 
their  verdict  as  it  was  originally  returned,  and  admitted  to  recclrd,  it  will  not 
be  questioned  that  by  any  satifactory  indicia  contained  in  the  record  fixing 
the  boundary  of  the  land  in  dispute,  and  in  accordance  with  which  it  appeared 
that  the  jury  acted  in  fixing  the  quantity  that  the  party  was  entitled  to  re- 
cover, the  court  could  have  formulated  said  verdict  in  the  judgment.  In- 
stead, however,  the  court  directed  the  attorney  to  formulate  it  by  satisfactory 
indicia  contained  in  the  record,  in  the  presence  of  the  jury,  which  formula- 
tion was  sanctioned  by  the  jury  as  having  been  done  in  accordance  with  their 
finding.  We  think  that  either  way  of  formulating  the  verdict  is  equivalent 
to  the  other;  the  .difference,  if  any,  being  in  favor  of  the  latter,  as  it  has  the 
express  sanction  of  the  jury,  and  either  way  is  valid.  The  judgment  is  af- 
firmed. 


City  of  Newport  v.  Ringo's  Ex'x. 
(Court  of  JtypeaU  of  Kentucky.    December  6, 1888.) 

1.  Taxation— Erroneous— Recovery  or  Tax  Paid  under  Mistake. 

Taxes  paid  under  the  belief  that  the  assessment  and  collection  were  legal,  when 
in  fact  they  were  unauthorized  by  law,  may  be  recovered  back. 

2.  Municipal  Corporation— Taxation— Choses  in  Action. 

Under  act  Ky.  Feb.  17, 1874,  %  7,  amending  the  charter  of  the  city  of  Newport,  and 
conferring  power  upon  the  city  "to  cause  to  be  annually  levied,  collected,  and  paid 
into  the  city  treasury  an  ad  valorem  tax  on  the  real,  personal,  and  mixed  estate 
within  the  limits  of  said  city  subject  to  taxation  by  the  city  under  the  laws  of  the 
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state, n  the  city  may  assess  and  collect  taxes  on  choses  in  action  on  non-residents, 
and  stock  in  corporations  existing  elsewhere,  the  title  to  which  is  in  a  resident  ox 
the  city. 

Appeal  from  circuit  court,  Campbell  county;  W.  E.  Authur,  Judge. 

Action  by  William  Bingo's  executrix  against  the  city  of  Newport  to  recover 
taxes  paid  to  defendant  on  its  demand  in  ignorance  of  the  fact  that  defendant 
bad  no  right  to  levy  or  collect  said  tax.  Judgment  for  plaintiff.  Defendant 
appeals. 

E*  W.  Hawkins,  for  appellant.     C.  /.  Helm,  for  appellee. 

Holt,  J.  The  appellee  sues  to  recover  taxes  paid  by  her  to  the  appellant 
upon  its  demand,  the  assessment  and  collection  of  which  she  avers  were  un- 
authorized by  law,  but  not  then  known  to  be  so  by  her.  The  property  upon 
which  they  were  assessed  consisted  of  choses  in  action  upon  non-residents  of 
the  city,  and  stocks  in  corporations  existing  elsewhere.  The  city  charter,  by 
way  of  compulsion,  provides  a  penalty  for  default  of  payment  by  a  certain 
time.  It  is  too  well  settled  in  this  state  to  need  the  citation  of  authority,  that 
if  money  be  paid  through  a  clear  mistake  of  law  or  fact,  essentially  affecting  the 
rights  of  the  parties,  and  which  in  law  or  conscience  was  not  payable,  and 
should  not  be  retained  by  the  party  receiving  it,  it  may  be  recovered.  Both 
law  and  sound  morality  so  dictate.  Especially  should  this  be  the  rule  as  to 
illegal  taxation.  The  tax-payer  has  no  voice  in  the  imposition  of  the  burden. 
He  has  the  right  to  presume  that  the  taxing  power  has  been  lawfully  exer- 
cised. He  should  not  be  required  to  know  more  than  those  in  authority  over 
him,  nor  should  he  suffer  loss  by  complying  with  what  he  bonaflde  believes 
to  be  his  duty  as  a  good  citizen.  Upon  the  contrary,  he  should  be  prompted 
to  its  ready  performance  by  refunding  to  him  any  illegal  exaction,  paid  by 
him  in  ignorance  of  its  illegality ;  and  certainly  in  such  a  case,  if  he  be  sub- 
ject to  a  penalty  for  non-payment,  his  compliance  under  a  belief  of  its  legal- 
ity, and  without  awaiting  a  resort  to  judicial  proceedings,  should  not  be  re- 
garded in  law  as  so  far  voluntary  as  to  affect  his  right  of  recovery. 

The  appellee  having  the  right  to  sue,  the  first  question  to  be  considered  is 
whether  the  city  bad  the  power  to  assess  and  collect  these  taxes..  If  so,  it  is 
decisive  of  the  case,  and  consideration  of  the  other  questions  presented  is  un- 
necessary. The  act  of  February  17, 1874,  revisory  and  amendatory  of  its 
charter,  provides:  "Sec.  7.  Said  board  shall  also  have  power  to  cause  to  be 
annually  levied,  collected,  and  paid  into  the  city  treasury  an  ad  valorem  tax 
on  the  real,  personal,  and  mixed  estate  within  the  limits  of  said  city,  subject 
to  taxation  by  the  city,  under  the  laws  of  the  state,  except  as  hereinafter  pro- 
vided. Said  tax  shall  not  exceed  two  dollars  on  each  one  hundred  dollars  val- 
uation, at  a  fair  cash  value  upon  every  class  or  description  of  property." 
"Sec.  32.  He  [the  assessor]  shall,  as  soon  as  practicable  after  the  10th  day  of 
January  in  each  year,  in  a  fair  and  impartial  manner,  assess  at  a  fair  cash 
value  all  property  in  said  city  subject  to  taxation  under  the  provisions  of  this 
charter  and  the  laws  of  the  state. "  It  is  contended  by  the  appellee  that  the 
term  "personal  estate"  does  not  embrace  property  such  as  was  assessed  in 
this  instance,  but  must  be  confined  in  its  operation  to  such  as  is  visible.  The 
justice  or  policy  of  the  grant  of  power,  whether  thus  confined  or  not,  is  not 
for  our  consideration.  We  are  to  determine  what  power  the  legislature  has 
in  fact  seen  proper  to  confer.  If  the  charter  does  embrace  such  property,  then 
the  fact  that  it  speaks  of  such  as  is  "within  the  limits  of  said  city"  does  not 
exempt  this  property  from  taxation,  because  the  title  was  in  the  appellee,  who 
resided  in  the  city,  thus  axing  its  legal  situs  there.  Property  of  this  char- 
acter follows  the  person  of  the  creditor,  and  Us  locality  in  law  is  his  domicile. 
MobUia  sequenter  personam.  The  counsel  for  the  appellee  claims  that  bis 
view  is  supported  by  the  cases  of  Johnson  v.  City  of  Lexington,  14  B.  Mon. 
521;  City  of  Covington  v.  Powell,  2  Mete  (Ky.)  226,  and  City  of  Louisville 
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v.  Henning,  1  Bash,  381.  In  the  first-named  case  it  was  held  that  the  power 
"to  assess,  levy,  and  collect  taxes  on  such  real  and  personal  estate  as  they  may 
designate,"  did  not  embrace  money,  debts,  and  choses  in  action  belonging  to 
the  inhabitants  of  the  city  of  Lexington.  Its  charter  was  passed  in  1831. 
Taxation  of  such  property  through  what  is  known  as  the  "equalization  law" 
was  first  adopted  in  1837 ;  and  the  court  in  its  opinion  says :  " It  cannot,  there- 
fore, be  presumed  that  the  state  then  intended  to  confer  on  the  city  authori- 
ties a  power  of  taxation  which  it  did  not  itself  exercise."  The  same  inter- 
pretation was,  however,  subsequently  given  to  a  like  clause  in  the  charter  of 
the  city  of  Covington  in  the  second  case  named;  and  was  again  reaffirmed  in 
the  case  last  cited  as  to  a  substantially  similar  provision  in  the  charter  of  the 
eity  of  Louisville;  so  that,  if  the  charter  now  in  question  merely  gave  the 
power  "to  assess,  levy,  and  collect  taxes  on  such  real  and  personal  estate"  as 
the  city  council  might  direct,  and  said  nothing  further,  we  should  feel  bound 
to  follow  the  rule  established  by  the  cases  above  cited.  The  intention  of  the 
law-making  power  must  be  regarded  in  construing  a  statute.  It  is  to  be 
gathered  from  the  entire  act  All  of  its  language  must  be  taken  into  consid- 
eration. 

It  is  also  proper  to  regard  the  law  existing  at  the  time  of  its  passage.  The 
act  of  I860,  amending  the  charter  of  the  appellant,  provided:  " The  city  coun- 
cil has  power  to  levy  and  provide  for  the  collection  of  ad  valorem  taxes  for 
general  city  purposes  upon  all  real  estate  and  slaves  in  the  city,  and  ad  va- 
lorem or  specific  taxes  npon  all  personal  property  in  the  city,  as  well  as  money 
or  choses  in  action  belonging  to  the  inhabitants. "  It  is  unnecessary  to  deter- 
mine whether  this  act  was  repealed  by  the  one  passed  in  February,  1874,  or 
not,  owing  to  the  conclusion  we  have  reached  as  to  the  power  conferred  by 
the  latter;  but  if,  as  the  appellee  contends,  it  was,  then  it  seems  unlikely  that 
the  legislature  would  in  the  subsequent  legislation  have  released  money,  debts, 
and  choses  in  action  from  taxation.  Undoubtedly  the  city  would  have  ob- 
jected to  it.  Many  thousands  of  dollars  of  the  property  of  its  citizens  were, 
of  course,  so  invested;  and  the  power  to  tax  it  would  have  involved  a  serious 
diminution  of  its  revenue.  Moreover,  in  such  an  event,  while  the  poor  man 
would  be  taxable  upon  his  little  visible  personal  property,  his  more  wealthy 
neighbor,  who  might  be  able  to  keep  his  means  invested  in  stocks  and  bonds, 
would  as  to  it  go  untaxed.  Do  the  provisions  of  the  act  of  1874  then  embrace 
property  of  the  last-named  description?  In  the  first  place,  it  is  noticeable 
that  the  law  uses  the  word  "estate,"  which  is  ordinarily  one  of  broad  mean- 
ing. It  is  true,  it  is  sometimes  used  in  a  limited  sense,  as  in  case  of  an  exe- 
cution, which  by  its  direction  is  to  be  levied  on  the  defendant's  estate,  and 
yet  choses  in  action  cannot  be  reached  thereunder,  and  that  it  was  the  term 
used  in  the  city  charters  that  were  under  consideration  in  the  cases  above 
cited;  but  it  is  merely  one  of  other  indicia  of  the  legislative  intent  contained 
in  the  act  now  under  consideration.  It  also,  with  a  seeming  view  of  em- 
bracing all  property  save  such  as  might  be  exempt  from  taxation,  provides 
for  a  tax  upon  "real,  personal,  and  mixed  estate."  Terms  more  compre- 
hensive in  meaning,  as  generally  understood,  could  hardly  have  been  found. 
It  would  perhaps  have  been  impossible  to  have  been  more  explicit  without 
enumerating  specifically  each  and  every  subject  of  taxation.  Not  only,  how- 
ever, does  it  give  the  power  to  tax  real,  personal,  and  mixed  estate,  but  it  in- 
cludes all  that  is  "subject  to  taxation  by  the  city,  under  the  laws  of  the  state;" 
and  in  section  32,  supra,  relating  to  the  assessor,  it  is  provided  that  he  shall 
assess  "all  property  in  said  city  subject  to  taxation  under  the  provisions  of 
this  charter  and  the  laws  of  the  state."  When  this  statute  was  enacted, 
oboses  in  action  and  money  were  taxable,  at  least  sub  rnodo,  under  the  equal- 
ization law.  It  is  urged,  however,  that  if  it  had  in  this  instance  been  in- 
tended to  embrace  them,  provisions  would  have  been  made  for  the  deduction 
by  the  tax-payer  of  his  indebtedness,  as  was  then  allowed  under  the  state  law. 
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This,  however,  is  not  to  be  presumed.  In  fact,  the  present  state  law  does  not 
permit  it.  Nor  is  this  all.  Section  7  further  says:  "Said  tax  shall  not  ex- 
ceed two  dollars  on  each  one  hundred  dollars  valuation,  at  a  fair  cash  value, 
upon  every  class  or  description  of  property."  All  of  these  provisions,  when 
considered  together,  clearly  distinguish  this  case  from  those  above  cited,  and 
manifest,  to  our  mind,  that  it  was  the  legislative  intention  to  still  leave  the 
city  the  power  to  tax  such  property  as  that  now  under  consideration,  and  that 
the  act  in  question  should  be  so  construed.  The  judgment  is  therefore  re- 
versed, with  directions  to  dismiss  the  petition. 


Bradley  t>.  Burgess. 

(Court  of  Appeals  of  Kentucky.    December  8, 1888.) 

liiMiTATiow  of  Actions— Disability— Running  of  Statute. 

Plaintiffs  right  of  action  for  the  recovery  of  her  interest  in  land,  which  she 
claims  by  inheritance,  accrues  when  a  vendee  to  whom  she  has  joined  with  her  hus- 
band in  conveying  the  title  in  fee-simple  enters  into  possession,  claiming  title,  and 
her  recovery  is  barred  by  Gen.  St  Ky.  c.  71,  art.  1,  $  4,  limiting,  even  to  persons 
laboring  under  disability,  the  right  to  sue  for  recovery  of  real  property  to  SO  years, 
when  such  adverse  holding  is  continued  for  nearly  40  years  notwithstanding  plain- 
tiff was  under  the  disability  of  coverture  during  the  entire  period. 

Appeal  from  circuit  court,  Fleming  county;  A.  E.  Cole,  Judge. 

Ejectment  by  Nancy  Bradley  against  J.  B.  Burgess.  Plaintiff  claimed  the 
land  in  controversy  by  inheritance  from  her  father,  Henry  Walker,  who  died 
in  1833,  the  owner  of  it.  Defendant  pleaded  the  30-years  statute  of  limita- 
tion in  bar  of  plaintiff's  action,  alleging  that  he  and  his  vendors  had  held  the 
land  in  controversy  for  more  than  30  years,  claiming  under  deeds  from  Nancy 
Bradley  and  the  other  heirs  of  Henry  Walker.  Plaintiff  appeals  from  a  judg- 
ment for  defendant. 

W.  P.  Moss,  for  appellant.     W.  A.  Sudduth,  for  appellee. 

Lewis,  G.  J.  In  January,  1878,  her  husband  having  died  a  few  years  be- 
fore, appellant  instituted  this  action  to  recover  of  appellee  an  undivided 
tenth  of  a  tract  of  land  containing  about  102  acres,  of  which  her  father,  Henry 
Walker,  died  the  owner,  in  1833.  In  1834,  under  an  order  of  the  county  court 
of  Fleming  county,  where  it  lies,  an  allotment  of  dower  and  division  between 
his  children  were  made  of  the  land,  though  no  deeds  of  partition  appear  to 
have  been  executed.  In  1836  a  deed  was  made  by  Darius  Bradley  and  his 
wife,  Nancy  Bradley,  the  appellant,  purporting  to  convey  to  John  Bright  an 
undivided  tenth  of  the  tract.  About  the  same  time,  Bright  purchased  the  in- 
terests of  five  other  of  the  children  of  Henry  Walker,  and  Fitzgerald  acquired 
the  interests  of  the  remaining  four;  and  from  them,  by  conveyances  which  seem 
to  have  been  regularly  made,  appellee  obtained  the  title  and  possession  of  the 
entire  tract. 

The  evidence  shgws  that  at  the  time  this  action  was  commenced  appellee 
and  those  under  whom  he  holds  had  the  previous  actual  continuance  posses- 
sion, of  the  whole  tract,  claiming  by  purchase  from  the  heirs  of  Henry  Walker, 
for  about  40  years;  and  the  first,  and  we  think  only,  question  necessary  to 
consider  is  whether  section  4,  art.  1,  c.  71,  Gen.  St.,  applies  to  this  case.  It 
is  as  follows:  "The  period  within  which  an  action  for  the  recovery  of  real 
property  maybe  brought  shall  not  in  any  case  be  extended  beyond  thirty  years 
from  the  time  at  which  the  right  to  bring  the  action  first  accrued  to  the 
plaintiff,  or  the  person  through  whom  he  claims,  by  reason  of  any  death,  or 
the  existence  or  continuance  of  any  disability  whatever."  It  appears  that  in 
the  division  of  the  land  between  the  children  of  Henry  Walker,  the  lot  which 
should  have  been  given  to  appellant  was  set  apart  in  the  name  of  her  husband 
by  the  county  court  commissioners,  who  stated  in  their  report  it  had  been 
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sold  to  John  Bright.  Although  appellant,  as  well  as  her  husband,  was  a  party 
to,  signed,  and  acknowledged  the  deed  made  to  Bright  in  1836,  it  is  now  con- 
tended her  title  was  not  conveyed  thereby.  But  we  do  not  deem  it  necessary 
to  determine  whether  it  was  or  not  effectual  to  pass  her  title,  nor  whether  she 
is  now  estopped  by  the  proceeding  in  the  county  court,  to  which  she  was  a 
party,  to  question  the  title  of  appellant;  for  if  the  interest  which  her  husband 
undertook  to  convey,  and  by  the  terms  of  the  deed  did  convey,  was  the  abso- 
lute title,  and  not  merely  his  life-estate,  and  John  Bright  acquired  possession, 
and  claimed  such  title  in  virtue  of  the  deed,  her  right  to  bring  an  action  for 
the  recovery  of  her  interest  in  the  land,  in  the  meaning  of  the  statute,  then 
accrued,  and  could  not  be  extended  beyond  30  years  from  that  time,  although 
she  then  labored  under  the  disability  of  coverture,  and  so  continued  during 
that  entire  period.  Medlock  v.  Suter,  80  Ky.  101;  Mantle  v.  Beat,  82  Ky» 
122.  That  by  the  terms  of  the  deed,  and  according  to  the  manifest  intention 
of  the  parties  to  it,  the  fee-simple  title  was  conveyed,  or  attempted  to  be  con- 
veyed, clearly  appears;  and  it  also  appears  John  Bright  soon  thereafter  took 
possession,  and  he  and  his  vendees  thereafter  held  and  claimed  the  land  as  ab- 
solute owners,  which,  as  heretofore  held  by  this  court,  was  an  adverse  hold- 
ing, and  afforded  appellant  a  cause  of  action  when  he  first  so  entered  and 
claimed.  And  as  the  section  quoted  was  clearly  intended  to  prescribe  the  pe- 
riod of  30  years  as  the  limit  beyond  which  the  right  to  bring  an  action  for 
the  recovery  of  real  property  should  not  be  extended,  even  to  a  person  labor- 
ing under  disability  when  the  cause  first  accrued,  it  follows  appellant  is  barred 
of  recovery  in  this  action.    Judgment  affirmed. 


Green  So  B.  R.  Nav.  Co.  v.  Chesapeake,  O.  &  S.  W.  R.  Co. 

(Court  of  Appeals  of  Kentucky.    December  11, 1888.) 

1.  Navigable  Waters— Line  of  Navigation — Obstruction  by  Bridges— Lease. 

The  state  of  Kentucky  improved  the  Green  and  Barren  rivers  by  means  of  locks 
and  dams,  but  by  act  March  9, 1868,  the  legislature  incorporated  the  G.  &  B.  PL  N. 
Co.,  and  leased  to  it  the  G.  and  B.  u river  line  of  navigation, w  together  with  the 
grounds,  tools,  machinery,  etc.,  appurtenant  thereto,  requiring  it  to  keep  "said  line 
of  navigation  in  good  repair, "  ana  to  permit  boats  to  navigate  the  rivers  on  pay- 
ment or  a  certain  toll.  Held,  that  the  locks,  dams,  and  other  improvements  were 
what  constituted  the  line  of  navigation,  and  that  the  grant  of  a  license  to  a  railroad 
company  to  build  bridges  so  as  not  unreasonably  to  obstruct  navigation,  does  not 
impair  the  rights  of  the  navigation  company  under  the  lease. 

2.  Same — Obstructions — Constitutional  Law— Interstate  Commerce. 

The  Green  and  Barren  rivers  being  entirely  within  the  state,  and  there  being  no 
interfering  act  of  congress,  the  grant  of  a  license  to  make  reasonable  obstructions 
to  navigation  in  the  repair  of  bridges  is  not  invalid  as  being  in  conflict  with  the 
power  of  congress  to  regulate  commerce  between  the  states. 
8.  Same— Damnum  Absque  Injuria. 

The  railroad  company  gave  notice  to  the  navigation  company  that  it  would  be- 
tween certain  dates  repair  its  bridge.  The  season  was  one  in  which  the  river  was 
sometimes  obstructed  by  ice,  and  the  work  was  done  without  delay.  Held  that, 
though  the  obstruction  might  have  been  entirely  avoided  by  an  unusual  and  expen- 
sive course,  there  was  no  unreasonable  obstruction  to  navigation,  and  that  the  harm 
suffered  by  the  navigation  company  was  damnum  absque  injuria. 

Appeal  from  Louisville  law  and  equity  court;  W.  O.  Harris,  Judge. 

Action  by  the  Green  &  Barren  River  Navigation  Company  against  the 
Chesapeake,  Ohio  &  Southwestern  Railroad  Company,  for  damages  for  ob- 
structing Green  river.     Judgment  for  defendant,  and  plaintiff  appeals. 

Wright  &  McElroy  and  Alex,  P.  Humphrey,  for  appellant.  John  Mason 
Brown  and  George  if.  Davie,  for  appellee. 

Holt,  J.    The  legislature  of  Kentucky  chartered  the  Memphis,  Paducah  & 
Northern  Railroad  Company  on  March  25.  1878.     It  also  incorporated  the 
Chesapeake,  Ohio  &  Southwestern  Railroad  Company  on  January  19,  1882. 
The  last-named  corporation  was  at  the  time  of  its  creation  the  owner  of  so- 
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macb  of  the  first-named  road  as  had  then  been  constructed  from  Memphis, 
Tenn.,  to  Paducah,  Ky.;  and  its  charter  conferred  upon  it  certain  powers  and 
privileges  that  had  been  granted  to  the  Memphis,  Paducah  &  Northern  Rail- 
road Company.  The  charter  provision  of  the  last-named  corporation,  which 
was,  by  reference  to  it  in  the  appellee'*  charter,  made  a  part  of  it,  and  which 
is  material  to  the  proper  consideration  of  the  questions  now  presented,  is  as 
follows:  "Sec.  19.  The  board  may  provide  for  the  construction  of  telegraph 
lines,  workshops,  warehouses,  bridges,  (so  as  not  unreasonably  to  obstruct 
the  navigation  of  any  navigable  stream,)  and  other  buildings  and  erections, 
and  for  conducting  them,  and  such  other  operations  as  may  be  necessary  and 
convenient  to  the  most  efficient  operation  of  the  railroad  of  the  company  for 
the  common  carriage  of  freights  and  passengers."  Prior  to  1883  the  appel- 
lee's road  had  in  conformity  to  its  charter  been  extended  from  Paducah  north- 
ward to  Louisville;  and  as  a  part  of  this  extension,  and  under  its  legislative 
grant,  the  company  had  erected  across  the  Green  river,  at  Kockport  in  this 
state,  a  bridge,  with  a  revolving  or  draw  span,  so  as  to  admit  of  the  passage 
of  boats  and  other  craft  navigating  the  river.  In  November,  1883,  it  became 
necessary  to  replace  this  draw-span  with  a  new  and  more  improved  one;  and 
to  this  end  the  appellee  caused  notice  to  be  published  that  it  would  close  the 
channel  of  the  river  under  the  span  from  December  5  to  about  December  31, 
1883.  It  also  had  notice  of  its  intention  to  do  so  served  upon  the  appellant, 
the  Green  &  Barren  River  Navigation  Company,  a  lessee  from  the  state  under 
an  act  approved  March  9,  1868,  of  the  locks,  dams,  and  other  improvements 
erected  by  it  upon  Green  and  Barren  rivers,  and  the  owner  of  a  line  of  steam- 
boats plying  upon  these  waters  between  Bowling  Green,  in  this  state,  and 
Evansville,  Ind.  There  is  no  complaint  of  want  of  proper  notice.  Accord- 
ingly the  railroad  company,  over  the  protest  of  the  navigation  company,  closed 
the  draw-span  by  the  erection  of  false  work  under  it,  and  it  thus  remained 
until  January  22, 1884,  a  period  of  47  days.  No  unnecessary  time  was  con- 
sumed.  however,  in  the  erection  of  the  work,  and  during  15  of  the  47  days 
navigation  was  prevented  upon  the  appellant's  line  by  ice  in  the  Ohio  river. 
The  lower  court  in  its  finding  of  facts  found  that  the  obstruction  of  naviga- 
tion mignt  have  been  altogether  avoided  by  throwing  open  the  draw-span,  and 
erecting  the  false  work  along  the  river  bank,  upon  the  edge  of  which  the  draw 
pier  stood.  Doubtless  this  would  have  been  possible ;  but  it  would  not  only  not 
have  served  the  railroad,  but  have  been  an  unusual  mode  of  erecting  such 
structures,  requiring  more  time  for  its  completion,  and  involving  50  per  cent., 
or  at  least  a  much  greater,  cost.  While  the  navigation  was  thus  obstructed 
the  navigation  company  continued  the  operation  of  its  line,  save  when  pre- 
vented by  ice,  by  running  one  of  its  boats  upon  the  upper  and  the  other  upon 
the  lower  end  of  it,  and  by  transferring  its  passengers  and  freight  from  one 
boat  to  the  other  over  the  deck  of  a  barge  anchored  under  the  bridge.  It 
brought  this  action  to  recover  damages  consequent  upon  the  obstruction.  The 
lower  court  found  that  it  caused  one  of  the  appellant's  boats  to  remain  idle 
and  partially  manned  at  Kockport  during  the  closing  of  the  span,  at  an  expense 
of  $1,585.25.  We  fail  to  understand  why  this  was  either  a  necessary  or  a  rea- 
sonable result.  The  bridge  was  not  far  from  the  middle  point  upon  its  line 
of  navigation.  It  seems  to  us  that  one  boat  could  have  been  constantly  ply- 
ing between  the  bridge  and  one  end  of  the  line,  and  the  other  between  the 
bridge  and  the  other  end,  the  two  meeting  at  the  bridge,  thus  avoiding  the 
detention  of  one  boat  at  the  bridge  while  the  other  went  from  it  to  the  other  end 
of  the  line  and  returned.  As  it  was  a  finding  of  fact,  however,  we  will  re- 
gard it  as  well  founded.  The  judge  below  also  found  that  a  reasonable  rent 
of  the  barge,  etc.,  was  $1,551,  thus  fixing  the  entire  damage  at  something  over 
$3,000;  but  he  dismissed  the  claim  upon  the  ground  that  the  legislative  grant 
to  the  railroad  company  to  make  the  improvement  was  valid,  and  that  it  in 
doing  so  had  kept  within  its  terms. 
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•  The  Green  and  Barren  rivers  are  navigable  streams,  and  entirely  within  the 
boundary  of  this  state.  They  are  public  highway*  by  nature  or  of  common 
right.  They  exist  by  common  law,  and  the  public  can  only  be  deprived  of  their 
free  use  by  legislation.  Although  they  are  national  as  well  as  state  highways* 
and  besides  serving  the  purposes  of  internal  commerce  also  facilitate  commerce 
between  the  states,  yet  it  is  well  settled  that  in  the  absence  of  legislation  un- 
der that  elause  of  the  constitution  of  the  United  States  giving  to  congress  the 
power  to  regulate  commerce  between  the  states,  a  state  has  plenary  power 
over  a  navigable  stream  altogether  within  its  borders.  In  such  a  case,  until 
congress  intervenes,  the  legislature  of  the  state  is  sovereign.  It  may,  as  to 
such  a  stream,  and  in  the  absence  of  national  legislation,  enact  a  law  which 
incidentally  may  have  a  material  influence  upon  commerce  between  the  states. 
Such  a  river  is  not  outside  of  state  jurisdiction  so  long  as  congress  does  not 
interfere.  The  mere  grant  of  the  power  to  the  national  legislature  to  regu- 
late commerce  between  the  states  is  not  per  se  an  inhibition  upon  state  legisla- 
tion as  to  a  navigable  river  entirely  within  its  boundary.  It  is  quite  proper  that 
it  should  in  such  a  case  regulate  its  internal  commerce  as  a  part  of  its  internal 
police.  The  supreme  court  of  the  United  States,  speaking  upon  this  subject 
in  the  case  of  Hamilton  v.  Railroad  Co.,  119  U.  S.  280,  7  Sup.  Ct.  Rep.  207, 
said:  "As  has  often  been  said  by  this  court,  bridges  are  merely  connecting 
links  of  turnpikes,  streets,  and  railroads;  and  the  commerce  over  them  may 
be  much  greater  than  that  on  the  streams  which  they  cross.  A  break  in  the 
line  of  railroad  communication  from  the  want  of  a  bridge  may  produce 
much  greater  inconvenience  to  the  public  than  the  obstruction  to  navigation 
caused  by  a  bridge  with  proper  draws.  In  such  cases  the  local  authority  can 
best  determine  which  of  the  two  modes  of  transportation  shall  be  favored, 
and  how  far  either  should  be  made  subservient  to  the  other."  We  regard  it 
as  now  settled  beyond  question  that  a  state  legislature  may  at  least  authorize 
the  building  of  a  bridge  or  other  structure  tending  to  obstruct  the  navigation 
of  a  navigable  river,  which  is  altogether  within  its  own  boundary;  and  it  is 
only  when  congress,  by  virtue  of  the  constitutional  provision,  acts  as  to  such 
obstructions  that  its  will  must  be  obeyed  so  far  as  may  be  necessary  Jo  insure 
free  navigation.  Willson  v.  Marsh  Co.t  2  Pet.  245;  Car  dwell  v.  Bridge  Co.f 
113  U.  S.  205.  5  Sup.  Ct.  Rep.  423;  Transportation  Co.  v.  Chicago,  99  U.  S. 
635;  Hamilton  v.  Railroad  Co.,  supra.  In  fact,  many  of  the  cases  hold  that 
the  obstruction  may  go  to  the  extent  of  entirely  destroying  the  navigation  of 
the  stream. 

The  appellant  contends,  however,  that  it  stands  in  a  different  attitude  from 
the  general  public  as  to  the  right  of  the  state  to  obstruct  Green  river,  or  to  au- 
thorize it  to  be  done  by  the  building  or  repairing  of  a  bridge.  It  insists  that 
the  legislature  had  no  right,  after  making,  and  during  the  continuance  of  the 
30-years  lease  to  it,  to  pass  any  law  repealing  or  abridging  the  privileges  con- 
ferred by  it,  because  to  do  so  would  impair  the  obligation  of  the  contract;  and 
that  the  state  cannot  obstruct  its  navigable  streams,  or  authorize  it  to  be  done, 
if  congress  has  legislated  as  to  it  under  the  commerce  clause,  or  if  to  do  so 
would  violate  a  contract  made  by  the  state  with  an  individual  or  a  corpora- 
tion. It  becomes  necessary,  therefore,  to  ascertain  what  rights  the  appellant 
did  in  fact  acquire  by  its  lease.  The  lights  of  the  parties  to  this  controversy 
are  not  to  be  determined  by  the  relative  importance  of  river  or  railroad  trans- 
portation to  the  commerce  of  the  country.  We  have  no  right  to  compare 
benefits,  or  contrast  injuries.  Whether  one,  and,  if  so,  which  one,  is  to  be 
subservient  to  the  other,  is  a  question  addressed  to  the  legislature,  and  not  to 
the  judiciary.  Prior  to  March  9,  1868,  the  state  had  improved  the  navigation 
of  Green  and  Barren  rivers  by  means  of  locks  and  dams,  and  tolls  were  charged 
for  their  use.  The  money  thus  realized  proved  inidequate  to  maintain  and 
operate  the  improvements,  and  the  enterprise  was  a  losing  one  to  the  state* 
The  legislature,  by  an  act  of  the  date  last  uanud,  incorporated  the  appellant. 
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and,  in  the  language  of  the  second  section  of  the  act,  leased  to  it  the  "Green 
and  Barren  River  line  of  navigation,  and  their  tributaries,  together  with  the 
grounds,  bouses,  water- works,  rents,  profits,  tools,  machinery,  implements* 
and  appurtenances,  and  all  the  franchises  thereunto  belonging  or  appertain- 
ing." The  act  requires  the  company  to  keep  "the  line  of  navigation"  in  re- 
pair^ and  to  permit  all  water-craft  to  navigate  the  rivers  upon  the  payment  of 
certain  rates  of  toll  prescribed  by  it.  The  constitutionality  of  this  act,  and 
the  validity  of  the  lease  based  upon  it,  were  maintained  by  this  court  in  the 
two  cases  of  Mo  Reynolds  v.  Smallhouse,  8  Bush,  447,  and  Sinking  Fund  v. 
Navigation  Co.,  79  Ky.  73.  What,  then,  was  the  extent  of  the  property  right 
thus  acquired  by  the  appellant?  Manifestly  it  did  not  confer  upon  it  an  ex- 
clusive right  of  navigation.  It  was  not  a  lease  of  the  rivers  themselves.  The 
company  did  not  during  the  term  of  the  lease  acquire  such  a  right  in  them  as 
it  would  have  obtained  under  .a  lease  of  a  canal  or  turnpike.  The  public  had 
a  natural  right  to  use  them  before  the  state  improved  them.  They  were  not 
the  subjects  of  private  ownership.  The  company  acquired  no  exclusive  right 
of  fishing  in  them,  or  using  the  water  for  motive  or  irrigating  purposes. 
What,  then,  was  intended  by  the  expression  "line  of  navigation,"  as  used  in 
the  act?  The  history  of  the  matter,  and  the  existing  circumstances,  will 
serve  to  explain  it.  The  rivers  themselves  were  navigable  streams,  open  to 
public  use  by  common  right.  The  state  had,  however,  erected  locks  and 
dams,  and  other  subsidiary  improvements.  Tolls  were  being  charged  for 
their  use,  by  the  state,  when  the  lease  was  made.  These  improvements  be- 
longed to  it,  and  not  to  the  public  by  any  common  right.  They  constitute  its 
line  of  navigation;  and  it  leased  what  belonged  to  it  in  its  corporate  capacity, 
as  distinguished  from  what  was  subject  to  public  use  under  common  right. 
Properly  speaking,  these  improvements  were  all  the  state  had  to  lease;  and 
although  the  grant  should  be  construed  strictly,  yet  a  fair  interpretation  of 
the  act  of  the  legislature  confines  its  operation  to  the  property  of  the  state. 
The  fourth  section  requires  the  company  "to  use  due  diligence  in  keeping  up 
said  line  of  navigation  in  good  repair."  These  words  certainly  refer  to  the 
improvements  only,  and  aid  us  in  reaching  a  conclusion  as  to  what  was 
meant  by  the  words,  "  the  line  of  navigation. "  The  company  acquired  no  pe- 
culiar right  in  the  navigation  of  these  rivers  under  its  lease.  As  to  it  the  ap- 
pellant occupied  the  same  attitude  as  the  general  public;  and  as  none  of  the 
improvements  have  been  injured  or  interfered  with,  and  as  the  license  to 
bridge  the  river  was  valid  against  the  public,  it  results  that  the  appellant  can- 
not complain  if  the  appellee  in  repairing  its  bridge  has  kept  within  the  grant. 
It  is  not  a  case  of  two  interfering  franchises,  because  the  contract  between 
the  state  and  the  navigation  company  invested  the  latter  with  the  exclusive 
proprietorship,  during  the  lease,  of  the  improvements  only,  and  not  the  navi- 
gation of  the  river.  This  court,  in  effect,  so  held  in  the  case  of  Navigation 
Co.  v.  Palmer,  83  Ky.  646,  and  it  is  unnecessary  to  consider  the  question  of 
the  power  of  the  state  to  barter  away  the  control  of  its  navigable  streams, 
which  is  a  part  of  its  internal  police  power,  because  it  has  not  attempted  to 
do  so  in  this  instance.  It  is  reasonable  to  suppose  that  the  parties  so  under- 
stood the  contract.  If  the  bridge  had  not  been  constructed  when  the  lease  was 
made,  then  the  acquiescence  of  the  appellant  in  its  construction  under  legis- 
lative grant,  and  the  knowledge  that  it  would  necessarily  need  repair,  shows 
how  it  regarded  the  contract.  Upon  the  other  hand,  if  it  had  already  been 
constructed,  then  the  company  knew  that  its  repair  and  renewal  would  fol- 
low as  a  duty  to  the  traveling  public,  and  as  necessary  to  its  convenience  and 
safety;  and  it  is  unreasonable  to  suppose  that  the  parties  intended  to  enter 
into  a  contract  forbidding  such  repair. 

The  work  was  done  at  a  season  of  the  year  when  it  was  likely  to  interfere 
with  navigation  the  least.  Ample  notice  was  given  that  it  would  be  done, 
and  it  was  done  as  expeditiously  as  possible.    In  fact  it  is  not  claimed  that 
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there  was  any  unreasonable  delay,  or  that  the  obstruction  continued  longer 
thau  was  necessary.  It  is  plain  that  nothing  was  done  negligently  or  wan- 
tonly, but  that  the  appellee  acted  in  good  faith,  and  with  proper  precaution. 
While  it  was  possible  to  have  opened  the  draw  and  constructed  the  new  one 
upon  the  edge  of  the  river,  and  thus  have  avoided  all  obstruction  to  naviga- 
tion, yet  the  railroad  company  was  not  required  to  take  an  unusual  course  in 
constructing  its  improvement,  and  one  which  would  involve  unreasonable 
delay  and  expense.  It  was  done  in  such  a  manner  as  "not  unreasonably  to 
obstruct  the  navigation/'  and  the  appellee  is  entitled  to  the  protection  of  the 
rule  of  damnum  absque  injuria.    Judgment  affirmed. 


Phalak  ©  Louisville  Safety  Vault  &  Trust  Co.  et  al. 
{Court  of  Appeals  of  Kentucky.    December  18, 1888.) 

1.  Partition— Plaob  of  Suit— Land  in  Different  Counties. 

Carroll's  Code  Ky.  §  66,  provides  that  a  suit  for  partition  must  be  instituted  in  the 
jurisdiction  in  which  the  ancestor  lived  at  his  death.  Bullitt's  Code,  $  62,  provides 
that  actions  concerning  real  property  must  be  brought  in  the  county  in  which  the 
subject  of  the  action,  or  some  part  thereof,  is  situated.  Held,  that  an  action  by 
guardians  for  sale  of  land  descending  to  their  wards  and  the  widow,  for  division  of 
the  proceeds  and  reinvestment,  is  properly  brought  in  the  county  in  which  the  father, 
from  whom  the  land  descended,  died,  and  in  which  only  a  portion  of  it  is  situated. 

2.  Guardian  and  Ward— Bond— Trust  Company  as  Guardian. 

Under  2  Acts  Ky.  1888-84,  p.  280,  providing  that  the  capital  of  the  Louisville 
Safety  Vault  &  Trust  Company  shall  be  taken  and  considered  as  the  surety  required 
by  law  for  the  faithful  performance  of  its  duties,  and  other  security  shall  not  be  re- 
quired upon  its  appointment  to  any  of  the  offices  or  duties  to  be  assumed  by  it,  in 
a  proceeding  by  it  as  guardian  of  infants  for  sale  Of  their  land  and  reinvestment,  if 
the  bond  required  by  statute  in  such  cases  is  necessary,  one  given  by  the  company 
in  the  name  of  the  president  is  sufficient. 

Appeal  from  Louisville  chancery  court;  I.  W.  Edwards,  Chancellor. 

Action  by  the  Louisville  Safety  Vault  &  Trust  Company,  as  guardian  of 
Eliza  Sutfield,  against  its  ward  and  the  widow  and  other  children  of  O.  T. 
Sutfield,  deceased,  for  a  sale  of  all  the  lands  of  the  decedent,  and  for  a  reinvest- 
ment of  the  proceeds.  The  lands  lie  in  the  city  of  Louisville,  and  in  the 
counties  of  Hardin,  Henry,  and  Oldham.  Sale  ordered,  and  Maurice  Pbaian 
became  the  purchaser  of  the  land  situated  in  Henry  county.  Phalan  excepted 
to  the  report  of  the  sale,  but  his  exceptions  were  overruled,  and  he  appeals. 

Wm.  Carroll,  for  appellant.  John  C.  Russell,  J.  C.  Dodd,  and  Dodd  eft 
Qrubbs,  for  appellees. 

Pryor,  J.  The  statutory  guardian  of  Eliza  Sutfield  filed  its  petition  agai  nst 
its  ward,  Eliza,  and  her  infant  sister,  Florence,  and  her  statutory  guardian, 
John  H.  Leathers,  the  widow  and  two  adult  children  of  the  decedent,  all  of 
whom  are  made  defendants,  asking  the  sale  of  two  tracts  of  land  owned 
jointly  by  the  defendants,  lying  in  Henry,  Oldham,  and  Hardin  counties,  and 
the  sale  of  some  city  lots  in  Louisville,  for  the  purposes  of  reinvestment,  al- 
leging that  the  sale  of  all  the  property  will  redound  greatly  to  the  interest  of 
its  ward.  The  adult  heirs  and  the  widow  file  an  answer,  in  which  they  con- 
sent to  the  sale,  and  ask  a  division  of  the  proceeds;  the  widow  agreeing  to 
accept  the  value  of  her  dower  in  money,  and  joining  in  the  prayer  of  the  pe- 
tition. Leathers,  the  guardian  of  Florence,  both  being  served  with  process, 
filed  his  answer,  asking  a  sale  of  the  entire  property  for  the  benefit  of  his 
ward,  and  an  investment  of  the  proceeds  so  as  to  produce  an  income.  His 
ward,  Florence,  is  not  made  a  defendant  to  his  pleading,  but  is  a  defendant 
to  the  original  action.  The  testimony  in  this  case  makes  out  a  much  stronger 
reason  for  selling  the  property  than  is  alleged  in  the  petition.  It  appears  that 
the  decedent  and  ancestor  of  these  parties  owned  an  estate  valued  about  $120,- 
000,  with  an  indebtedness  of  $40,000;  that  liens  existed  on  some  of  the  prop- 
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•rty  for  the  purchase  money;  that  the  family  dwelling  in  Louisville  was  worth 
about  $20,000,  and  no  sufficient  income  to  keep  it  up  and  maintain  the  family. 
Under  such  circumstances,  the  widow  and  adult  heirs  consenting,  it  was 
proper  to  sell  the  land  in  Henry  and  Hardin  counties,  and  make  other  invest- 
ments that  would  produce  an  income  and  prove  more  beneficial  to  the  parties 
in  interest.  The  object  is  to  sell  and  reinvest  the  money,  and  this  is  ex- 
pressly authorized  by  subsection  5,  §  489,  Civil  Code.  It  is  said,  however,  that 
Leathers,  the  guardian  of  Florence,  failed  to  make  her  a  defendant,  and,  al- 
though a  defendant  to  the  original  petition  filed  by  the  guardian  of  her  sister, 
Eliza,  it  was  necessary  that  Florence  should  be  made  a  defendant  to  the  answer 
of  her  guardian,  who  consents  to  the  sale.  Section  490  of  the  Code  author- 
izes a  sale  where  the  property  cannot  be  divided  without  materially  impairing 
its  value  or  the  value  of  the  plaintiff's  interest  therein.  Here  is  a  joint  in- 
terest, where  it  is  evident  that  a  sale  is  for  the  benefit  of  all,  not  only  to  pay 
the  debts,  but  to  afford  an  income,  as  well  as  to  divide  the  proceeds  of  the 
sale  between  those  interested.  The  widow  and  the  two  adult  children  all  ask 
for  the  sale,  and  both  of  the  infants  are  before  the  court.  Should  the  chancel- 
lor, under  the  circumstances,  make  such  an  allotment  as  would  compel  the 
widow  to  retain  the  dwelling,  and  with  the  balance  of  the  estate  pay  off  the 
indebtedness,  leaving  nothing  upon  which  to  support  the  children?  The 
adults  are  entitled  to  a  division  of  the  land.  The  suit  for  partition  must  have 
been  instituted  in  Louisville,  where  the  father  lived  at  his  death,  under  an 
express  provision  of  the  Code.  Section  60,  Carroll's  Code.  Now,  no  division 
can  be  had  without  impairing  the  value  of  the  interest  of  the  children.  It  is 
so  alleged  by  the  guardian  of  Eliza,  and  that  fact  established  by  the  proof. 
Such  being  the  case,  it  was  proper  for  the  court,  under  sections  489  and  490 
of  the  Code,  to  sell  the  property,  and  make  investments  for  the  infant  de- 
fendants. 

The  only  question  is:  Had  the  chancery  court  of  Louisville  jurisdiction  of 
the  entire  realty,  with  the  power  to  sell  the  land  in  Henry  county  (a  part  be- 
ing in  Oldham?)  We  think  the  subject  of  the  action  was  the  division  of  the 
proceeds  of  the  land  between  the  heirs  on  the  ground  that  no  allotment  in 
kind  could  be  made  without  impairing  the  value  of  each  interest;  that  no  step 
could  have  been  taken  in  but  one  jurisdiction,  so  as  to  give  complete  relief. 
In  that  jurisdiction  the  ancestor  died,  the  children  all  lived,  and  much  of  the 
real  estate  was  located.  It  was  the  jurisdiction  to  order  the  partition,  and 
none  other  could  have  made  the  allotment.  If  so,  we  perceive  no  reason  why 
the  petition  was  not  properly  instituted  in  the  Louisville  chancery  court,  set- 
ting forth  the  fact  that  no  division  could  be  made  without  impairing  the  value 
of  the  property,  and  asking  a  sale  for  rei  n  vestment.  The  Code  (  B ull itt's  Code, 
§  62)  provides,  concerning  real  property,  that  " actions  must  be  brought  in 
the  county  in  which  the  subject  of  the  action,  or  some  part  thereof,  is  situ- 
ated." Now,  the  subject  of  the  action  here  is  the  partition  of  the  land  or 
its  proceeds  between  these  heirs ;  or  rather,  a  sale,  as  no  division  could  be  had 
without  impairing  the  value  of  each  child's  interest,  a  part  of  the  subject  of 
the  section  being  within  the  jurisdiction  in  which  the  relief  is  sought  by  the 
plaintiff  against  others  equally  interested.  The  jurisdiction  -was  properly  en- 
tertained, and  it  was  not  necessary  for  this  guardian  to  have  instituted  sepa- 
rate suits  in  Hardin,  Henry,  and  Jefferson  counties,  alleging  the  same  state 
of  facts  in  order  to  a  division  of  the  estate.  This  case  is  different  from  en- 
forcing a  mortgage  lien,  or  bringing  an  action  of  ejectment  for  the  recovery  of 
real  estate,  or  the  ordinary  sales  of  infants'  real  estate. 

It  is  objected  by  the  appellant  that  no  bond  was  executed  by  the  guardian 
of  the  infants,  as  required  by  the  statute.  A  bond  was  executed  by  Leathers 
as  the  guardian  of  Florence,  with  sureties,  and  a  bond  was  executed  by  the 
Louisville  Safety  Vault  &  Trust  Company,  the  guardian  of  Eliza,  under  a  pro- 
vision of  its  charter  that  provides:  "The  capital  of  said  company  shall  be 
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takeri  and  considered  as  the  surety  required  by  law  for  the  faithful  performance 
of  its  duties,  and  other  security  shall  not  be  required  upon  its  appointment  to 
any  of  the  offices  or  duties  mentioned  herein."  2  Acts  1883-84,  p.  280. 
Now,  if  the  bond  is  good  executed  by  its  president  alone,  as  guardian,  when 
he  qualifies,  it  should  be  held  good  as  to  all  the  duties  required  or  permitted 
to  be  performed  by  the  guardian  on  account  of  his  appointment.  The  com- 
pany or  corporation  has  appeared  and  executed  its  bond  in  the  name  of  the 
president,  as  required  by  the  statute  authorizing  the  sale  of  infants'  real  estate; 
its  capital  stock  is  bound,  and  the  legislature  having  seen  proper  to  invest 
the  corporation  with  this  power,  and  deeming  the  capital  *tock  safer  than  in- 
dividual security,  we  cannot  interfere  with  the  judgment  on  that  account. 
Besides,  in  a  case  like  this,  as  held  in  Kendall  Y.Briggs,  81  Ky.  119,  no  bond 
was  necessary,  but,  if  it  was,  the  bond  was  executed.  The  judgment  below, 
overruling  the  exceptions  to  the  commissioner's  report,  is  affirmed. 


Battle  v'  State  and  five  other  cases. 

(Supreme  Court  of  Arkansas.    December  1, 1888.) 

Intoxicating  Liquors — Illegal  Bales — Prohibited  Districts—Sales  bt  Druggist. 
Act  Ark.  March  21, 1881,  §  1,  provides  that  when  the  county  court  on  a  prescribed 
petition  has  prohibited  sales  of  liquor  within  a  radius  of  three  miles  from  a  desig- 
.  nated  point,  it  shall  be  unlawful  for  any  person  to  vend  or  give  away  liquors  of  any 
kind.  Section  8  provides  that  the  act  shall  not  prevent  the  prescribing  or  furnish- 
ing of  alcoholic  stimulants  by  a  regular  practicing  physician  to  the  sick  under  his 
charge,  when  he  may  deem  it  necessary ;  out  before  ne  shall  be  authorized  to  do  so, 
"in  order  to  protect  himself  from  the  penalty  of  this  act, "  he  shall  file  an  affidavit, 
etc.  Held,  that  the  legislature  intended  to  intrust  no  one  in  the  prohibited  dis- 
tricts with  the  right  »to  furnish  liquors  but  the  physician  who  has  complied  with 
the  law;  and  a  druggist  who  supplies  liquor  on  the  prescription  of  such  a  physician, 
violates  the  law. 

Appeal  from  circuit  court.  Garland  county;  J.  B.  Wood,  Judge. 

Prosecutions  for  selling  intoxicating  liquors  in  districts  prohibited  under 
the  provisions  of  act  March  21,  1881,  known  as  the  "Three-Mile  Act."  De- 
fendants were  convicted,  and  appeal. 

George  W.  Murphy,  for  appellants.  Daniel  W  Jones,  Atty.  Gen.,  for  ap- 
pellee. 

Cockrill,  C.  J.  These  six  appeals  from  convictions  for  violation  of  the 
liquor  laws  have  been  submitted  together,  as  involving  similar  questions. 
Some  of  the  convictions  were  had  under  the  general  license  law,  and  some 
under  the  three-mile  local  option  law.  All  the  defendants  are  druggists,  and 
each  sold  whisky  to  his  customers,  on  the  prescription  or  requisition  of  a  prac- 
ticing physician  that  it  was  for  a  sick  person  under  his  charge.  The  physi- 
cian in  each  case  had  made  and  tiled  the  oath  hereinafter  mentioned,  as  the 
law  prescribes.  The  question  presented  is  the  correctness  of  the  defendant's 
contention  that  it  was  the  intention  of  the  legislature,  as  expressed  in  the 
third  section  of  the  act  of  March  21,  1881,  known  as  the  "Three-Mile  Law," 
to  authorize  druggists  to  sell  any  kind  of  ardent  spirits  on  the  prescription  of 
a  physician  who  had  qualified  himself  to  prescribe  alcoholic  and  vinous  liquors 
for  the  sick,  by  compliance  with  the  requirements  of  the  act.  It  is  the  set- 
tled construction  of  our  license  law  that  no  one  without  a  license  can  lawfully 
sell  any  of  the  prohibited  liquors  or  concoctions  mentioned  in  the  act;  not 
even  a  druggist  when  selling  as  medicine  in  good  faith  upon  the  prescription 
of  a  practicing  physician.  Woods  v.  State,  36  Ark.  86;  Flower  v.  State,  39 
Ark.  209;  State  v.  Butcher,  40  Ark.  862;  Chew  v.  State,  43  Ark.  361.  The 
presumption  is  that  in  licensed  districts  ardent  spirits  needed  for  medical 
purposes  can  be  procured  from  a  licensed  dealer,  (  Woods  v.  State,  supra,) 
and  the  intention  of  the  license  act  is  to  tontine  the  traffic  to  such  persons* 
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The  terms  of  the  act  prohibit  a  sale  by  any  unlicensed  person  "for  any  pur- 
pose whatever;"  no  exceptive  provision  being  made  in  favor  of  the  druggist, 
or  for  medical  purposes.  The  legislative  intent,  like  that  expressed  in  the 
similar  statute  of  Illinois  and  of  other  states,  has  therefore  been  considered 
too  manifest  for  the  courts  to  ingraft  any  exception  upon  the  statute.  Wright 
v.  People,  101  111.  126;  Bish.  St.  Cr.  §  1020,  note  6.  This  was  the  construc- 
tion placed  upon  it  prior  to  the  enactment  of  the  three-mile  law,  and  that  that 
act  did  not  alter  it  was  decided  in  Chew  v.  State,  supra. 

The  question  remains:  Does  the  three-mile  law  intend  to  exempt  druggists 
selling  ardent  spirits  as  medicine  upon  the  prescription  of  a  physician  withrn 
the  prohibited  district  from  the  penalties  imposed  by  it?  The  first  section  of 
that  act  is  to  the  effect  that  when  the  county  court  upon  a  prescribed  petition 
has  prohibited  sales  within  a  radius  of  three  miles  of  a  designated  point,  "it 
shall  be  unlawful  for  any  person  to  vend  or  give  away  any  spirituous,  vinous, 
or  intoxicating  liquors  of  any  kind,"  etc.,  within  the  district  described  in  the 
order.  Now,  the  value  of  spirituous  liquors  in  the  treatment  of  diseases  is, 
perhaps,  universally  recognized.  But  as  no  license  can  be  had  in  the  prohib- 
ited district,  if  no  one  can  lawfully  sell  or  give  them  away,  their  use  as  a  medi- 
cine would  practically  be  lost.  But  the  intention  of  the  legislature  not  to  bring 
about  that  state  of  things  is  manifested  by  the  third  section  of  the  three-mile 
law,  which  is  as  follows:  "This  act  shall  not  be  construed  as  prohibiting  the 
use  of  wine  for  sacramental  purposes,  or  to  prevent  the  prescribing  and  fur- 
nishing of  alcoholic  stimulants  by  a  regular  practicing  physician  to  the  sick 
under  his  charge  when  he  may  deem  the  same  necessary;  but  before  such 
physician  shall  be  authorized  to  prescribe  and  furnish  such  alcoholic  stimu- 
lants, in  order  to  protect  himself  from  the  penalty  of  this  act  he  shall  tile  in 
the  office  of  the  county  clerk  in  the  county  in  which  he  resides  an  affidavit, 

which  shall  be  in  the  following  form,  to-wit:   <  I, ,  do  solemnly  swear 

or  affirm  that  I  am  a  regularly  practicing  physician,  and  that  I  will  not  pre- 
scribe or  f  urnish  any  vinous  or  alcoholic  stimulants  to  any  one  except  it  be,  in 
my  judgment,  a  necessity  in  the  treatment  of  the  disease  with  which  he  shall  be 
at  the  time  afflicted.' "  Here  provision  is  made  for  furnishing  alcoholic  stimu- 
lants to  the  sick.  But  by  whom  may  such  a  stimulant  be  furnished  ?  The  act 
limits  its  protection  to  the  physician  who  prescribes  it.  Its  language  is  to  the 
effect  that  he  may  "prescribe  and  furnish"  alcoholic  stimulants,  but  that  "in 
order  to  protect  (not  another,  but)  himself  from  the  penalty  of  the  act"  he 
shall  make  and  file  an  oath  that  he  will  not  prescribe  or  furnish  it  unless  he 
believes  it  to  be  a  necessity.  Where  these  statutory  provisions  and  limitations 
prevail,  says  Mr.  Bishop,  "they  must  in  reason,  and,  it  is  believed,  on  author- 
ity, be  accepted  as  the  measure  of  the  right  to  make  such  sales,  so  that  no 
further  right  can  be  superinduced  by  interpretation."  Bish.  St.  Cr.  $  1019. 
The  legislature  has  selected  the  physician  as  the  only  person  to  be  intrusted 
in  a  prohibition  district  with  what  they  deem  a  dangerous  agency,  liable  to 
abuse,  and  the  courts  are  not  authorized  to  extend  the  privilege  by  construc- 
tion to  the  druggist  or  any  one  else.  This  was  the  construction  given  the  act 
in  Chew  v.  State,  supra.  In  the  earlier  case  of  State  v.  Bailey  in  the  same 
volume,  (page  150,)  which  is  relied  upon  by  appellants,  the  question  was 
not  directly  ruled.  It  was  objected  to  the  indictment  in  that  case  that  it  did 
not  negative  the  fact  that  the  defendant  was  a  druggist  selling  for  medical 
purposes  only;  and  it  was  held  that  the  exceptions  in  the  statute,  not  being 
in  the  enacting  clause,  needed  not  to  be  noticed  in  the  indictment.  The 
meaning  of  the  exception  was  not  declared.  Chew's  Case,  supra,  was  a  con- 
viction of  a  druggist  for  selling  whisky  without  a  license,  although  the  sale 
was  on  the  presciiption  of  a  physician,. as  in  these  cases,  and  in  a  prohibited' 
district.  As  the  act  of  March  26,  1883,  makes  a  guilty  sale  in  a  prohibited 
district  punishable  under  either  the  license  or  the  three-mile  law,  it  is  not 
probable  that  it  was  the  legislative  intent  to  make  a  given  case  violative  of 
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one  act,  and  not  of  the  other.  Chew's  Case  is  conclusive  of  these.  Some  of 
the  defendants  were  indicted  under  the  statute  making  it  an  offense  to  be  in- 
terested in  the  sale  of  liquor.  There  was  no  proof  to  distinguish  their  cases 
from  those  of  Robinson  v.  State,  38  Ark.  641,  and  others  following  it.  See 
Bish.  St.  Cr.  §  1024;  Com.  v.  Nichols,  10  Mete.  259,    Affirmed. 


Ford  t».  State. 
(Supreme  Court  of  Arkansas.    December  1, 18S8.) 

Highways— Work  on  Roads— Failure  to  Attbnd— Notiob. 

In  a  prosecution  under  Mansf.  Dig.  Ark.  §  5907,  for  neglecting  to  attend  at  the 
time  and  place  designated  by  the  road  overseer  to  work  on  a  public  road,  in  obedi- 
ence to  the  overseer's  warning,  without  having  furnished  a  substitute  or  paid  a 
money  consideration,  it  was  error  to  charge  that  defendant  was  entitled  to  three 
days'  notice  of  such  time  and  place,  but  that  he  might  waive  his  right  by  attending 
in  obedience  to  a  shorter  notice,  since,  if  there  was  not  three  days'  notice,  or  if  de- 
fendant attended,  he  was  innocent  of  the  crime  charged. 

Appeal  from  circuit  court,  St.  Francis  county;  M.  T.  Sandebs,  Judge. 

Prosecution  under  Mansf.  Dig.  §  5907,  providing  that  "if  any  person  sub- 
ject to  road  duty  shall  have  had  at  least  three  days'  actual  notice  according  to 
this  act,  and  failed  or  neglected  to  pay  for  the  full  time  he  is  lawfully  warned 
to  work,  shall  refuse  or  neglect  to  attend  by  himself  or  substitute  to  the  ac- 
ceptance of  the  overseer  by  whom  he  shall  have  been  lawfully  warned  on  the 
day  and  at  the  time  and  place  directed  by  said  overseer;  or,  having  attended, 
shall  refuse  to  obey  the*  directions  of  said  overseer,  or  shall  spend  so  much  of 
the  time  which  he  is  lawfully  warned  to  work  in  idleness  or  inattention  to  the 
duties  assigned  him,  or  behaves  himself  in  such  a  manner  as  disturbs,  an- 
noys, or  has  a  tendency  to  hinder  others  from  working,  he  shall  be  fined  for 
every  such  offense  or  willful  neglect,  not  less  than  ten  nor  more  than  twenty- 
five  dollars."    Defendant  was  convicted,  and  appeals. 

N.  W.  Norton,  for  appellant.     Daniel  W.  Jones,  Atty.  Gen.,  for  appellee. 

Cookrill,  G.  J.  The  charge  against  the  defendant  was  that,  being  sub- 
ject to  road  duty,  he  neglected  to  attend  at  the  time  and  place  designated  by 
the  road  overseer  to  work  on  a  public  road  in  obedience  to  the  overseer's  warn- 
ing to  do  so;  that  he  failed  to  furnish  a  substitute,  and  neglected  to  pay  a 
money  consideration  for  his  failure.  See  Mansf.  Dig.  §  5907.  The  court 
charged  the  jury  that  the  defendant  was  entitled  to  three  days'  notice  of  the 
time  and  place  he  was  required  to  attend,  but  that,  if  he  attended  in  obedi- 
ence to  a  notice  of  less  duration,  this  might  be  taken  as  a  waiver  of  sufficient 
notice.  This  appears  to  have  been  the  whole  charge  to  the  jury.  It  was  in- 
applicable to  the  allegations  of  the  indictment.  The  offense  alleged  was  a 
failure  to  attend  to  work  the  road  at  a  time  and  place  designated,  if  three 
days  had  not  intervened  between  the  giving  of  the  notice  and  the  time  desig- 
nated for  attendance,  or  if  the  defendant  appeared  in  obedience  to  the  over- 
seer's warning,  the  offense  was  not  committed.  If  he  appeared  upon  an  in- 
sufficient warning,  and  submitted  himself  to  the  domination  of  the  overseer, 
and  thereafter  neglected  his  duty  as  a  road-hand,  the  insufficiency  of  the  warn- 
ing would  be  no  defense  to  a  prosecution,  under  a  subsequent  clause  of  the 
same  seetion  of  the  statute,  to  punish  him  for  such  neglect.  But  the  defend- 
ant was  indicted  under  the  first  clause,  for  a  failure  to  attend  the  road  work- 
ing in  obedience  to  the  overseer's  warning,  and  if  in  fact  he  did  attend  in 
obedience  thereto,  he  was  not  guilty  as  charged.  Beverse  the  judgment,  and 
remand  the  cause  for  further  proceedings. 
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Phnzel  et  ah  t>.  Brookmire  et  al. 
(Supreme  Court  of  Arkansas.    December  if  1888.) 
Mortgages— Foreclosure— Distribution  of  Assets. 

Where  a  mortgage  is  given  to  secure  several  notes,  without  any  stipulation  as  to 
priority,  and  the  notes  are  assigned  to  different  persons,  the  assignees  are  all  enti- 
tled to  snare  pro  rata  in  the  proceeds  of  foreclosure. 

Appeal  from  circuit  court,  Yell  county;  G.  S.  Cunningham,  Judge. 
Hall  <t-  Carter,  for  appellants.    Jacoway  &  Jacoway  and  W.  A.  Nolen,  for 
appellees. 

Battle,  J.  On  the  16th  of  March,  1885,  James  Quigel  executed  to  West 
Bros,  three  promissory  notes,  —one  for  $150,  due  on  the  16th  of  June,  1885; 
one  for  $125,  due  on  the  16th of  August,  1885;  and  the  other  for  $116,  due  on 
the  16th  of  November,  1885, — and  at  the  same  time,  executed  a  mortgage  to 
secure  their  payment.  On  the  17th  of  March,  1885,  West  Bros,  transferred 
the  note  for  $150  to  Charles  F.  Fenzel;  and  thereafter  transferred  the  one,  for 
$125  to  H.  Friedlander  &  Son,  as  a  collateral  to  secure  a  debt,  and  the  one 
for  $116  to  Brookmire,  Rankin  3c  Scudder.  After  the  maturity  of  the  first  two 
notes,  Penzel  took  possession  of  a  part  of  the  mortgaged  property,  and  sold 
the  same,  with  the  consent  of  all  parties  concerned,  at  private  sale,  for  $216, 
on  a  credit,  of  which  $50  have  been  collected.  The  mortgage  contained  no 
stipulation  as  to  the  order  in  which  the  notes  should  be  paid.  It  is  not  al- 
leged in  the  pleadings,  and  was  not  claimed  in  the  court  below,  and  is  not  in- 
sisted here,  that  tliere  was  any  agreement  between  the  mortgagees  and  any 
one  of  their  assignees  as  to  the  order  of  precedence  each  note  should  take,  or 
that  there  were  any  special  equities  arising  out  of  the  assignments.  There  is 
no  issue  of  that  kind  in  the  case.  Appellants  insist  that  Penzel  should  be  first 
paid  out  of  the  property  mortgaged,  because  he  is  the  holder  of  the  note  first 
falling  due  and  first  assigned;  and  appellees  insist  that  the  proceeds  should  be 
paid  ratably  upon  the  notes,  without  regard  to  the  order  in  which  they  fell 
due  or  were  assigned.  The  only  question  here  is,  which  of  these  contentions 
is  correct?  In  the  absence  of  such  a  stipulation,  or  agreement,  or  special  eq- 
uities, the  authorities  are  not  agreed  as  to  how  the  proceeds  of  the  sale  of  prop- 
erty, mortgaged  to  secure  the  payment  of  several  notes,  and  sold  under  the 
mortgage,  shall  be  appropriated,  when  the  notes  secured  mature  at  different 
times,  have  been  assigned  to  different  persons,  and  the  proceeds  are  not  suffi- 
cient to  pay  all  of  them.  One  class  holds  that  the  notes  shall  be  paid  in  the 
order  of  their  assignment,  (McClintic  v.  Wise,  25  Grat.  448;  Cullum  v.  Br* 
win,  4  Ala.  452;  Qriggsby  v.  Hair,  25  Ala.  327;  Waterman. v.  Hunt,  2  R.  I. 
298;)  another  that  the  notes  should  take  precedence  in  the  order  of  their  ma- 
turity, (Mitchell  v.  Ladew,  86  Mo.  526,  530;  8argent  v.  Howe,  21  111.  148; 
Vansant  v.  AUmon,  23  HI.  30;  Koester  v.  Burke,  81  111.  436 ;  Bank  v.  Tweedy, 
8  Blackf.  447;  Doss  v.  Ditmars,  70  Ind.  451;  Bank  v.  Bank,  9  Wis.  57,  64; 
Me  Vay  v.  Blood  good,  9  Port.  (Ala.)  547 ;  Richardson  v.  McKirn,  20  Kan.  346, 
350;  Hinds  v.  Mooers,  11  Iowa,  211;  Walker  v.  Schreiber,  47  Iowa,  529;  Wil- 
son v.  Hayward,  6  Fla.  171,  190;  Kyle  v.  Thompson,  11  Ohio  St.  616;  Win- 
ters v.  Bank,  33  Ohio  St.  250;)  and  a  third  class,  that  the  proceeds  should  be 
applied  prorata  in  part  payment  of  %  the  several  notes,  irrespective  of  their 
dates  of  maturity  or  assignment,  (Donley  v.  Hays,  17  Serg.  &  R.  4U0,  404; 
Cowden's  Appeal,  1  Pa.  St.  278;  Mohler's  Appeal,  5  Pa.  St.  418, 420;  Perry's 
Appeal,  22  Pa.  St.  43, 45;  Qrattan  v.  Wiggins,  23  Cal.  16;  Dixon  v.  Clay  mile, 
44  Md.  575,  578;  English  v.  Carney,  25  Mich.  178,  181;  McCurdy  v.  Clark, 
2?  Mich.  445,  448;  Parker  v.  Mercer,  6  How.  (Miss.)  W),  324;  Cage  v.  Iler, 
5  Smedes  &  M.  410;  Pugh  v.  Holt,  27  Miss.  461;  AndrWbs  v.  Hobgood,  1  Lea, 
698;  Bank  v.  Beard,  49  Tex.  363;  Delespine  v.  Campbell,  52  Tex.  4;  Wilson 
v.  Bigenbrodt,  30  Minn.  4,  13  N.  W.  Rep.  907.)    The  authorities  which  hold 
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that  the  notes  should  be  paid  in  the  order  in  which  they  were  assigned,  do  so 
upon  the  ground  that  the  debt  secured  was  the  principal,  and  the  mortgage 
an  accessory,  and  that  the  transfer  of  a  part  of  the  debt  carried  with  it  the  as- 
signment of  so  much  of  the  lien  created  by  the  mortgage  as  is  necessary  to  pay 
the  part  assigned,  as  effectually  as  it  existed  in  the  mortgage,  and  that  no  sec- 
ond assignment  can  divest  the  first  assignee  of  his  lien  and  preference.  The 
courts  adhering  to  the  doctrine  that  the  notes  should  be  paid  in  the  order  of 
their  maturity,  say  that  the  debt  is  the  principal  thing,  and  the  mortgage  to 
secure  it  is  only  an  incident;  that  the  assignment  of  the  debt  passes  the  mort- 
gage, without  being  referred  to  in  the  assignment;  that  "the  assignee  of  the 
debt  takes  the  security  by  the  assignment,  in  the  same  condition,  and  to  the 
same  extent,  it  was  held  by  the  payee,  at  the  time  of  the  assignment,  as  a  se- 
curity for  the  debt  assigned,  and  succeeds  under  it  to  all  the  rights  of  the  as- 
signor;" that  the  assignor,  the  payee,  in  the  absence  of  a  stipulation  to  the 
contrary,  had  the  right  to  foreclose  the  mortgage,  when  default  should  be  made* 
in  the  payment  of  the  notes  first  falling  due,  and  as  each  one  should  fall  due, 
and  satisfy  them  out  of  the  proceeds  in  the  order  of  their  maturity,  so  far  as 
the  proceeds  would  extend,  although  there  should  not  be  enough  to  pay  all; 
and  that,  therefore,  inasmuch  as  the  assignee,  by  the  assignment  of  any  one 
of  the  notes,  succeeded  to  the  rights  which  his  assignor  had,  he  has  the  right, 
in  the  event  there  is  not  enough  to  pay  all,  to  be  paid  out  of  the  mortgaged 
property,  so  far  as  it  will  extend,  according  to  the  order  in  which  his  note 
stands  in  line  of  maturity  with  the  others  secured  by  the  mortgage;  and  that 
"the  different  installments  in  a  mortgage,  when  secured  by  corresponding 
notes,  may  be  regarded  as  so  many  successive  mortgages,  each  having  prior* 
ity  according  to  its  time  of  becoming  payable. " 

The  reasons  assigned  for  the  two  doctrines  first  mentioned  are  not  convinc- 
ing. While  the  notes  were  in  the  hands  of  the  mortgagee  there  could  be  no 
priority  of  liens.  He  was  not  bound  to  foreclose  when  default  was  made  in 
the  payment  of  the  note  first  falling  due.  He  could  have  waited  until  all  be- 
came  due,  and  then,  if  the  mortgage  empowered  him  to  sell  when  default 
should  be  made  in  the  payment  of  any  one  of  the  notes,  have  sold  the  prop* 
erty,  and  appropriated  the  proceeds  of  the  sale,  if  the  mortgage  did  not  forbid, 
to  the  payment  of  any  of  the  notes,  if  there  were  not  more  than  enough  for 
that  purpose.  Saunder*  v.  McCarthy,  8  Allen,  42;  Allen  v.  Kimball,  23  Pick. 
473;  Mathews  v.  8wiUler,  46  Mo.  301.  If  he  appropriated  the  proceeds  to 
the  payment  of  the  note  first  falling  due,  it  thereby  attained  a  preference 
through  the  act  of  the  mortgagee,  and  so  might  have  the  second  or  last  in  the 
same  manner.  The  mortgagee  being  the  owner  of  all  the  notes,  unrestricted 
by  the  mortgage,  can  give  the  preference  in  the  appropriation  of  the  proceeds 
to  either  of  them  by  virtue  of  his  ownership  and  control  over  the  entire  mort- 
gage debt;  and  the  question  of  preference  or  right  to  priority  in  payment  out 
of  the  proceeds  can  only  arise  when  there  is  a  diversity  in  the  ownership  of 
the  debt  secured.  Hence  the  assignment  of  one  of  the  notes  could  not,  ipso 
facto,  carry  with  it  the  right  to  be  paid  in  preference  to  the  other  notes  be- 
cause the  mortgagee  had  the  right  to  appropriate  the  proceeds  of  the  sale  of 
the  property  mortgaged  to  its  payment;  for  the  condition  on  which  the  morfc 
gagee  could  have  exercised  the  power  does  not  exist  in  the  case  of  the  assignee 
of  one  of  the  notes;  and  for  the  same  reason  it  follows  that  the  assignee  of  the 
note  first  falling  due  is  not  entitled  to  preference  because  the  mortgagee  could 
have  given  preference  in  the  appropriation  of  payments  when  he  owned  all 
the  notes.  The  comparison  of  a  mortgage  given  to  secure  several. notes  to 
successive  mortgages  given  to  secure  each  one  of  them,  does  not  support  the 
doctrine  it  is  made  tofirove.  To  make  the  cases  analogous  the  mortgages  to 
secure  each  note  mum  bear  the  same  date,  and  be  executed,  delivered,  filed 
for  record,  and  recorded  at  the  same  time,  and  the  property  mortgaged  must 
be  the  same.    In  the  latter  case,  the  mortgages  would  be  concurrent;  neither 
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one  would  have  preference  over  the  others,  and  all  would  have  equal  claims 
to  b"  paid  ratably  out  of  the  property  mortgaged.  If  one  should  be  transferred 
to  a  third  party,  it  would  not  thereby  become  paramount  to  the  others,  but 
h11  would  stand  on  an  equality.  Hence  the  comparison  does  not  sustain  the 
doctrine  that  the  notes,  while  in  the  hands  of  different  persons,  are  entitled 
to  priority  of  payment  according  to  the  order  in  which  they  mature. 

We  do  not  think  that  either  of  the  doctrines  laid  down  by  the  two  classes 
of  decisions  lirst  mentioned  is  sustained  by  reason  or  equity.  The  notes  are 
secured  by  one  mortgage,  executed  for  the  equal  benefit  of  all.  It  does  not 
provide  that  one  note  shall  be  preferred  to  the  others,  but  secures  all  equally, 
or  pro' rata.  The  legal  title  to  the  property  mortgaged  is  conveyed  and  held 
for  the  benefit  of  all.  The  rights  and  interests  acquired  in  the  property  begin 
with  the  date  of  the  mortgage,  and  not  from  the  maturity  or  assignment  of 
the  notes,  or  the  time  when  the  cause  of  action  arises.  There  can  be  no  pri- 
ority of  rights  in  favor  of  one  against  the  others,  as  the  mortgage  is  one.  The 
simple  assignment  of  the  notes  does  not  change  the  mortgage,  and  make  it 
any  less  security  for  any  of  the  notes  than  it  was  before  the  assignment.  The 
mortgage  security,  in  following  the  transfer  of  the  notes  as  an  incident,  does 
not  pass  by  the  assignment  any  further  than  it  was  an  incident  at  the  time 
the  transfer  was  made.  The  holders  of  the  notes,  therefore,  stand  aquile  jure, 
and  consequently  are  entitled  to  participate  ratably  in  the  fund  derived  from 
the  security,  if  there  be  not  enough  to  pay  all.    The  decree  is  affirmed. 


State  p.  Oakley. 
{Supreme  Court  of  Arkansas,    December  1, 1888.) 
Larceny— Indictment— Description  of  Property. 

An  indictment  for  larceny /describing  the  property  alleged  to  be  stolen  as  "two 
ten-dollar  bills  of  United  States  currency,  "is  fatally  vague  and  uncertain.1 

Appeal  from  circuit  court,  Dallas  county;  C.  D.  Wood,  Judge. 
Dan.  W.  Jones*  Atty.  Gen.,  for  appellant.     R.  C.  Fuller,  for  appellee. 

Battle,  J.  Appellee  was  indicted  in  the  Dallas  circuit  court  for  larceny. 
The  property  charged  to  be  stolen  is  described  in  the  indictment  as  "two  ten- 
dollar  bills  of  United  States  currency. "  Is  this  description  sufficient?  In  an 
indictment  for  larceny f  as  a  general  rule,  the  property  taken  should  be  described 
specifically  by  the  name  usually  appropriated  to  it,  to  distinguish  it  from  other 
property,  or  by  a  description  sufficient  to  show  the  particular  kind  or  species 
of  property  alleged  to  be  stolen.  It  has  been  adjudged  that  the  description  of 
property  stolen  as  "one  pound  of  meat"  was  insuilicient,  because  the  term 
"  meat"  "applies,  not  only  to  the  flesh  of  all  animals  used  for  food,  but,  in  a  gen- 
eral sense,  toall  kinds  of  provisions. "  For  alike  reason,  the  description,  "two 
ten-dollar  bills  in  United  States  currency,"  in  this  case,  is  too  indefinite;  for 
United  States  currency  includes  the  gold  and  silver  coin  of  the  United  States,  the 
notes  issued  by  the  banks  organized  under  the  laws  of  the  United  Slates,  the 
treasury  notes,  commonly  known  as  greenbacks,  and  the  certificates  of  deposit, 
generally  called  gold  and  silver  certificates,  issued  by  the  United  States. 
While  it  is  certain  that  the  property  charged  to  be  stolen  is  not  gold  or  silver, 
it  cannot  be  ascertained  from  the  indictment  what  was  meant,  further  than 
that  it  was  paper  currency  of  the  United  States.    The  indictment  is  not  aided 

1  An  information  for  robbery  which  describes  the  property  as  "twenty-five  dollars  in 
money, "  without  any  allegation  of  its  value,  or  any  excuse  for  want  of  greater  particu- 
larity, is  fatally  defective.  State  v.  Segermond,  (Kan.)  19  Pac.  Rep.  870.  An  indict- 
ment  for  robbery,  which  charges  the  taking  of  a  certain  sum,  "lawful  money  of  the 
United  States, "  is  not  defective  because  not  alleging  that  such  money  was  personal 
property.  People  v.  Riley,  (Cal.)  16  Pac.  Rep.  544.  •  See  note,  Id.,  as  to  the  sufficiency 
of  indictments  In  general. 

v.lOs.w.no.l— 2 
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by  the  statute;  for  nowhere  is  the  stealing  of  United  States  currency  eo  nomine 
declared  by  the  statutes  of  this  state  to  be  a  public  offense.  The  description 
is  too  general,  too  broad,  and  too  vague  and  uncertain,  and  is  fatalJy  defective. 
Lefttmeh  v.  Com.,  20  Grat.  716,  720;  Boyle  v.  State,  37  Tex.  360;  Martinez 
v.  State,  41  Tex.  164;  Merrill  v.  State,  45  Miss.  651;  Barton  v.  State,  29 
Ark.  68;  State  v.  Ward,  48  Ark.  36. 2  S.  W.  Rep.  191;  State  v.  Longbottoms, 
11  Humph.  39;  State  v.  Morey,  2  Wis.  494;  2  Bish.  Crim.  Proc.  (3d  Ed.)  §§ 
700,  705,  731,  732.    Judgment  affirmed. 


Dotson  t>.  State. 
(Supreme  Court  of  Arkansas.    December  8, 1888.) 

1.  Larobwt— Bt  Bailee— Indictment— Description  op  Property. 

One  who  is  intrusted  with  a  hone  to  sell,  with  the  intention  that  he  shall  give 
the  money  received  to  the  owner,  is  a  bailee,  within  the  statute  of  Arkansas ;  Mansf . 
Dig.  $  1640,  providing  that,  if  any  carrier  or  other  bailee  shall  embezzle  or  convert 
to  his  own  use  any  money,  etc.,  which  shall  have  come  into  his  possession  or  been 
placed  in  his  care,  he  shall  be  deemed  guilty  of  larceny,  although  he  shall  not  break, 
etc. ;  but,  the  proof  being  that  he  received  a  check  which  he  collected  entirely  in 
paper  currency,  an  indictment  charging  him  with  the  conversion  of  certain  paper 
currency,  and  certain  pieces  of  gold,  and  in  another  count  with  the  conversion  of 
the  check,  does  not  sufficiently  describe  the  money  converted,  and,  there  being  no 
embezzlement  of  the  check,  no  conviction  can  be  had. 

2.  Same— Intent. 

An  instruction  that,  if  defendant  converted  the  money,  the  jury  would  be  author- 
ized to  infer  the  criminal  intent,  is  proper. 

Appeal  from  circuit  court,  Sebastian  county;  J.  S.  Little,  Judge. 

Indictment  of  Lewis  Dotson  for  embezzlement  of  the  money  received  on 
sale  of  a  horse  belonging  to  O.  M.  Bourland.  Defendant  was  convicted,  and 
appeals. 

T.  C.  Humphrey,  for  appellant.    2>.  W.  Jones,  Atty.  Gen.,  for  appellee*  . 

Battle,  J.  O.  M.  Bourland  delivered  a  horse  to  appellant  to  sell  for  him. 
Appellant  sold  the  horse  for  $125,  and  received  the  money,  but  failed  to  de- 
liver it  to  Bourland.  On  account  of  this  failure  he  was  indicted  for  embezzle- 
ment. The  indictment  charges  as  follows:  "The  said  Lewis  Dotson,  on  the 
15th  day  of  January,  1888,  in  the  county  and  district  aforesaid,  then  being  a 
bailee  of  one  O.  M.  Bourland  to  sell  a  certain  horse,  the  property  of  said  O.  M. 
Bourland,  of  the  value  of  one  hundred  and  twenty-five  dollars,  and  as  such 
bailee  having  received  said  horse  into  his  care,  custody,  and  charge,  and  then 
as  such  bailee  sold  the  horse  for  the  sum  of  one  hundred  and  twenty-live  dol- 
lars, and  having  received  said  money  into  his  hands  as  such  bailee,  which  said 
money  was  described  as  follows:  Ten  bills  of  the  paper  currency  of  the  United 
States  of  America  of  the  denomination  and  value  of  ten  dollars  each,  twenty 
bills  of  the  paper  currency  of  the  United  States  of  America  of  the  denomina- 
tion and  value  of  five  dollars  each,  six  bills  of  the  paper  currency  of  the  United 
States  of  America  of  the  denomination  and  value  of  twenty  dollars  each,  six 
pieces  of  the  current  gold  coin  of  the  United  States  of  America  of  the  denom- 
ination and  value  of  twenty  dollars  each, — did  then  and  there  willfully  and 
unlawfully  make  way  with,  embezzle,  and  convert  to  his  own  use  the  money 
described  aforesaid,  the  property  of  said  O.  M.  Bourland,  without  his  consent 
so  to  do,  against  the  peace  and  dignity  of  the  state  of  Arkansas."  It  also 
charges  that  he  received  a  check  for  $125,  and  willfully,  feloniously,  and  un- 
lawfully embezzled,  made  way  with,  and  converted  it  to  his  own  use,  without 
the  consent  of  Bourland.  He  demurred  to  the  indictment,  and  the  court  over- 
ruled his  demurrer,  and  he  was  tried  and  convicted.  Should  he  have  been 
convicted?  The  statute  under  which  he  was  indicted  reads  as  follows:  "If 
any  carrier  or  other  bailee  shall  embezzle  or  convert  to  his  own  use,  or  make 
way  with  or  secrete,  with  intent  to  embezzle  or  convert  to  his  own  use,  any 
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money,  goods,  rights  in  action,  property,  effects,  or  valuable  security,  which 
shall  have  come  to  his  possession,  or  have  been  delivered  to  him,  or  placed 
under  his  care  or  custody,  such  bailee,  although  he  shall  not  break  any  trunk, 
package,  box,  or  other  thing  in  which  he  received  them,  shall  be  deemed  guilty 
of  larceny,  and  on  conviction  shall  be  punished  as  in  cases  of  larceny. "  Mansf . 
Big.  8  1640.  The  term  M bailee,"  when  used  in  statutes  declaring  what  acts 
of  embezzlement  shall  constitute  a  public  offense,  is  not  to  be  understood,  says 
Mr.  Wharton,  "in  its  large,  but  in  its  limited,  sense,  as  including  simply  those 
bailees  who  are  authorized  to  keep,  to  transferor  to  deliver,  and  who  receive 
the  goods  first  bona  fide,  and  then  fraudulently  convert. "  "  When  it  does  not 
appear  that  any  fiduciary  duty  is  imposed  on  the  defendant  to  restore  the  spe- 
cific goods  of  which  the  alleged  bailment  is  composed,  a  bailment  under  the 
statute  is  not  constituted*  though  it  is  otherwise  when  a  specific  thing,  whether 
money,  securities,  or  goods,  is  received  in  trust,  and  then  appropriated."  1 
Whart.  Crim.  Law,  (9th  Ed.)  §  1056;  Krause  v.  Com.,  93  Pa.  St.  418;  WaU 
son  v.  State,  70  Ala.  13.  By  24  &  25  Vict.  c.  96,  §  3,  it  is  provided  that  "  who- 
soever, being  a  bailee  of  any  chattel,  money,  or  valuable  security,  shall  fraud- 
ulently take  or  convert  the  same  to  his  own  use,  or  to  the  use  of  any  person 
other  than  the  owner  thereof,  although  he  shall  not  break  bulk  or  otherwise 
determine  the  bailment,  shall  be  guilty  of  larceny,  and  may  be  convicted  thereof 
upon  an  indictment  for  larceny.11  In  Reg.  v.  Aden,  12  Cox,  Crim.  Cas.  512, 
Kelly,  C.  B.,  in  delivering  the  opinion  of  the  court,  said:  "In  this  case,  a  sum 
of  money  was  placed  in  the  hands  of  a  boatman  for  the  purpose  of  purchasing 
coals  for  the  prosecutor  from  a  colliery  company,  which  coals  the  prisoner  was 
to  pay  for  with  the  money  so  placed  in  his  bands  by  the  prosecutor.  The 
prisoner  did  not  buy  any  coals,  but  paid  away  part  of  the  money  in  satisfaction 
of  adebt  owing  by  him  to  the  colliery  company,  and  failed  to  procure  the  coals. 
This  was  a  clear  case  of  larceny  of  money  intrusted  to  the  prisoner  as  a  bailee, 
within  24  &  25  Vict.  c.  96,  §  3."  In  Reg.  v.  H assail,  8  Cox,  Crim.  Cas.  491, 
the  defendant  was  a  treasurer  of  a  money  club,  and  in  his  official  capacity  re- 
ceived small  weekly  payments  from  each  member,  "and  had  authority,  with 
the  secretary's  consent,  to  lend  the  club-money  to  members. "  Under  the  rules 
of  the  club,  a  periodical  division  of  the  money  among  the  members  was  re- 
quired to  be  made.  He  was  indicted  for  larceny  of  moneys  paid  to  him  by  the 
members  of  the  club,  under  the  fourth  section  of  20  &  21  Vict.  c.  54,  which 
provided:  "If  any  person,  being  a  bailee  of  any  property,  shall  fraudulently 
take  or  convert  the  same  to  his  own  use,  or  the  use  of  any  person  other  than 
the  owner  thereof,  although  he  shall  not  break  bulk,  or  otherwise  determine 
the  bailment,  he  shall  be  guilty  of  larceny."  The  court  held  a  conviction 
under  the  indictment  could  not  be  sustained.  The  court  said  "that  the  word 
« bailment*  must  be  interpreted  according  to  its  ordinary  legal  acceptation. 
Understood  in  that  sense,  bailment  relates  to  something  in  the  hands  of  the 
bailee  which  is  to  be  returned  in  specie,  and  doe*s  not  apply  to  the  case  of  money 
in  the  hands  of  a  party  who  is  not  under  obligation  to  return  it  in  precisely 
the  identical  coins  which  he  originally  received."  In  Reg.  v.  Bunkall,  9  Cox, 
Crim.  Cas.  419,  "the  prisoner  was  intrusted  with  money  to  buy  coals,  and 
bring  them  home  to  the  prosecutor,  for  remuneration,  with  the  prisoner's  own 
horse  and  cart.  The  prisoner  having  purchased  the  coals,  and  loaded  them, 
on  his  way  home  abstracted  part,  with  intent  to  convert  it,  and  to  deprive  his 
master  of  the  same. "  He  was  indicted  for  and  convicted  of  larceny  as  a  bailee 
under  20  &  21  Vict.  c.  54.  8  4.  In  Reg.  v.  De  Banks,  15  Cox,  Crim.  Cas.  450, 
the  indictment  charged,  "that  the  prisoner,  as  a  servant  of  the  prosecutor,  re- 
ceived a  sum  of  money,  and  fraudulently  embezzled  and  appropriated  it,  and 
so  did  steal,  the  money."  The  evidence  was:  "The  prisoner,  not  being  other- 
wise in  the  service  of  the  prosecutor,  was  employed  by  him  merely  to  take  care 
of  a  horse  for  a  few  days,  and  afterwards  to  soil  it;"  and  that  he  sold  it,  and 
received  the  money.    The  prosecutor,  as  he  could  not  go  himself,  sent  his  wife 
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to  receive  the  money  from  the  prisoner.  She  pressed  him  for  the  money,  and 
he  absconded  with  it,  and  appropriated  it  to  his  own  use.  The  court  held  that 
he  was  a  bailee  of  the  money,  and  could  be  convicted  of  larceny.  Lord  Cole- 
ridge, C.  J.,  said:  "I  think  the  effect  of  the  evidence  is  that  he  was  to  sell 
the  mare,  and  receive  the  money  for  the  prosecutor;  that  is,  he  was  to  hand 
over  the  money,  when  he  received  it,  to  the  prosecutor  or  his  agent,  as  and 
when  he  received  it.  *  *  *  She  demanded  it,  and  he  appropriated  it  to 
his  own  use;  and  it  appears  to  me  that,  under  these  circumstances,  the  case 
comes  directly  witiiin  the  statute;  that  the  prisoner  fraudulently  converted 
the  money  to  his  own  use;  and  that,  therefore,  he  was  properly  convicted." 
Grove,  J.,  said :  "  Was  he  a  bailee  of  the  money  for  the  prosecutor  ?  I  think 
he  was,  and  not  the  less  so  because  the  prosecutor  had  not  himself  given  him 
the  money." 

According  to  these  authorities,  appellant  was  a  bailee  of  the  money  he  re- 
ceived for  the  horse,  in  the  sense  that  term  is  used  in  the  statute  under  which 
he  was  indicted,  if  it  was  expressly  or  impliedly  understood  that  he  should  de- 
liver the  identical  proceeds  of  the  sale  to  Bourland.  If  it  was  the  intention 
of  the  parties  that  appellant  should  hand  the  money  received  for  the  horse  to 
Bourland,  then  he  was  liable  as  bailee,  under  the  statute,  for  the  unlawful 
conversion  of  it.  The  evidence  adduced  at  the  trial  proves  that  he  sold  the 
horse  for  $125,  and  received  a  check  on  a  bank  for  the  amount.  He  collected 
the  check  in  the  paper  currency  of  the  United  States,  and  received  no  part  of 
it  in  gold.  It  is  obvious  that  he  could  not  be  held  liable,  under  these  circum- 
stances, for  embezzling  the  check;  for  it  was  only  a  means  to  enable  him  to 
collect  the  purchase  money,  and  it  was  in  the  line  of  his  duty  to  Bourland  to 
collect  it.  As  the  paper  currency  alleged  to  have  been  converted  is  not  suffi- 
ciently described  in  the  indictment,  he  should  not  have  been  convicted  of  un- 
lawfully converting  it.  There  was  no  evidence  of  his  having  received  gold 
coin.  He  ought  not,  therefore,  to  have  been  convicted  under  the  indictment. 
It  was  held  by  this  court,  at  its  present  term,  in  State  v.  Oakley,  ante*  17, 
that  it  was  not  sufficient,  in  an  indictment  for  larceny,  to  describe  the  prop- 
erty stolen  as  "two  ten-dollar  bills  in  the  currency  of  the  United  States,"  and 
that  a  demurrer  to  the  indictment  in  that  case  was  properly  sustained  on  that 
account.  It  has  also  been  held  by  this  court  in  State  v.  Thompson,  42  Ark. 
517,  that  an  indictment  for  embezzlement  must  describe  the  money  embezzled 
as  specifically  as  in  larceny.  As  it  is  obvious  that  a  new  indictment  against 
the  appellant  will  have  to  be  found  and  returned  by  a  grand  jury  before  he  can 
be  lawfully  convicted  of  the  offense  charged,  it  is  unnecessary  to  say  any- 
thing further  as  to  the  indictment. 

The  court  below  instructed  the  jury  "that,  if  they  found  from  the  evidence 
that  the  defendant  converted  the  money,  alleged  in  the  indictment  to  have 
been  embezzled,  to  his  own  use,  the  jury  would  be  authorized  to  infer  the 
criminal  intent,  and  this  rule  would  apply  to  a  case  where  the  money  had  been 
gambled  off  by  defendant."  It  is  urged  that  this  instruction  was  erroneous, 
because  it  was  calculated  to  mislead  the  jury.  But  we  think  not.  The  effect 
of  it  was  to  tell  the  jury  that  the  conversion  was  a  circumstance  from  which 
they  might  infer  a  criminal  intent.  Understood  in  that  way,  it  is  correct; 
for,  in  the  absence  of  evidence  to  the  contrary,  it  is  presumed  he  intended  the 
natural  consequences  of  his  acts*.  Of  course,  in  considering  the  intent  of  the 
appellant,  the  jury  ought  to  have  taken  into  consideration  the  conversion,  and 
all  other  evidence  which  tended  to  prove  it.  He  versed,  and  remanded  for 
a  new  trial 
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Edmonson  t>.  State. 
(Supreme  Court  of  Arkansas.    December  8, 1888.) 
Cbimtxal  Law— Evidence — Accomplices — Corroboration. 

Maosf.  Dig.  Ark.  §§  1507. 1510,  define  an  accessory  after  the  fact  as  one  who,  with 
knowledge  that  a  crime  has  been  committed,  conceals  it  from  the  magistrate,  or 
harbors  and  protects  the  offenders:  "provided,  that  persons  standing  to  the  accused 
in  the  relation  of  *  *  *  husband  and  wife  shall  not  be  deemed  accessories  after 
the  fact,  unless  they  resist  the  lawful  arrest  of  such  offenders. n  Defendant  was  con- 
victed of  burglary  on  the  testimony  of  L.,  an  accomplice,  corroborated  by  the  testi- 
mony of  L.'s  wife,  who  knew  that  the  crime  was  to  be  committed,  though  she  pro- 
tested strenuously  against  it,  and  also  knew  that  defendant  and  L.  had  committed  it. 
Held,  that  she  was  not  an  accessory  before  the  fact,  at  common  law,  and  that  her  con- 
cealment of  the  offense  was  for  the  purpose  of  protecting  her  husband,  within  the 
meaning  of  the  statute,  and  she  was  therefore  not  a  statutory  accomplice,  and  hence 
her  corroborating  evidence  was  sufficient  to  convict. 

Appeal  from  circuit  court,  Yell  county;  G.  S.  Cunningham,  Judge.    * 
/.  P.  By  era,  for  appellant.     Ban.  W.  Jones,  Atty.  Gen.,  for  appellee. 

Per  Curiam.  The  appellant  was  convicted  of  burglary.  There  was  no 
objection  or  exception  of  any  kind  to  any  ruling  of  the  court  at  the  trial,  ex- 
cept in  refusing  to  grant  the  accused  a  new  trial.  The  several  grounds  set 
up  in  the  motion  for  a  new  trial  all  go  to  the  same  question,  viz.,  is  the  proof 
sufficient  to  sustain,  the  verdict?  It  is  not  pretended  that  the  offense  was  not 
committed.  The  county  treasurer's  safe  had  been  blown,  open,  and  several 
thousand  dollars  of  the  county  funds  stolen.  The  defendant' s  complicity  in 
the  crime  was  directly  testified  to  by  Mike  Landers,  an  avowed  accomplice, 
and  also  by  Landers1  wife,  who,  it  was  contended,  was  also  an  accomplice; 
but  as  the  statute  prohibits  a  conviction  on  the  testimony  of  an  accomplice 
unless  corroborated  by  other  evidence  tending  to  connect  the  accused  with  the 
offense  charged,  (Mansf.  Dig.  §  2259,)  and  as  the  corroboration  required  by 
the  statute  cannot  be  supplied  by  a  second  accomplice,  the  question  is  whether 
there  was  any  evidence  outside  of  that  of  an  accomplice  leading  to  the  infer- 
ence that  the  appellant  was  implicated  in  the  burglary.  If  Mrs.  Landers  was 
not  an  accomplice,  we  need  not  look  beyond  her  testimony  to  implicate  the  ap- 
pellant. To  ascertain  her  relation  to  the  crime  it  is  not  necessary  to  state  the 
particulars  further  than  as  they  tend  to  connect  her  with  a  knowledge  of  it. 
The  prisoner  was  her  husband's  step-brother,  and  was  an  inmate  of  their  house 
for  several  weeks  before  and  after  the  burglary  was  committed.  He  opened 
the  project  to  Landers  to  rob  the  safe.  The  plan  proposed  was  that  they 
should  ascertain  when  the  funds  raised  by  taxation  would  be  deposited  in  the 
county's  safe,  get  an  expert  to  aid  them,  open  the  safe,  and  divide  the  spoils. 
Landers  hesitated,  and  the  prisoner  ventured  to  broach  the  subject  to  his  wife. 
She  protested  against  it,  wept,  and  portrayed  the  disgrace  the  act  would  bring 
upon  her  and  her  children;  but  a  promise  thai  she  would  not  tell  unless  forced 
to  do  so,  if  the  burglary  was  committed,  was  finally  extorted  from  her.  The 
expert  came,  the  safe  was  robbed,  and  her  husband  received  a  share  of  the 
stolen  money.  Mrs.  Landers  made  no  disclosure  of  what  she  knew  until  her 
husband  was  arrested  for  the  offense,  and  turned  state's  witness.  Whether 
she  knew  who  was  concerned  in  the  commission  of  the  offense,  or  whether  it 
had  been  committed  at  all  prior  to  that  time,.is  not  disclosed  positively  by  the 
bill  of  exceptions.  It  is  certain  that  Landers  was  concerned  in  the  commis- 
sion of  the  offense.  The  prisoner  was  at  his  ho  use  on  the  evening  of  the  burg- 
lary, and  took  breakfast  there  the  next  morning.  These  facts,  taken  in  con- 
nection with  Mrs.  Landers1  statement  that  he  had  informed  her  a  short  time 
before  of  his  intention  to  commit  the  deed,  had  a  tendency  to  show  that  he 
was  connected  with  the  commission  of  the  offense,  and  the  jury  was  author- 
ised to  take  it  as  sufficient  corroboration  of  Landers'  testimony,  unless  she  was 
also  an  accomplice. 
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Whether  she  was  an  accomplice  or  not  was  a  mixed  question  of  law  and 
fact,  and  the  jury's  determination  of  the  fact  against  the  prisoner  is  final,  un- 
less the  testimony  shows  conclusively  that  she  was  an  accomplice.  Melton  v. 
State,43  Ark.  367;  Co?n.  v.  Ford,  111  Mass.  394,  395.  It  is  not  pretended  that 
Mrs.  Landers  advised  or  encouraged  the  perpetration  of  the  offense;  and  the 
bare  fact  of  concealing  information  that  a  felony  is  likely  to  be  committed  has 
never  been  considered  sufficient  to  make  one  an  accessorv  before  the  fact.  2 
Hawk.  P.  C.  c.  29,  §  23;  Rose.  Crim.  Ev.  *183.  She  did  not,  therefore,  partici- 
pate in  the  commission  of  the  crime,  and  for  that  reason  she  would  not,  per- 
haps, have  been  regarded  as  an  accomplice  at  common  law  within  the  rule  re- 
quiring corroboration.  Bex  v.  Haryrave,  5  Car.  &  P.  170;  Allen  v.  State,  74 
Ga.  769;  Miller  v.  Com.,  78  Ky.  22.  But  the  word  "accomplice."  as  used  in  the 
statute  requiring  corroboration,  has  been  construed  by  this  court  to  include  an 
accessory  after  the  fact.  Polk  v.  State,  36  Ark.  126;  Carroll  v.  State,  45  Ark. 
539;  Hudspeth  v.  State,  50  Ark.— ,  9S.  W.  Iiep.  1.  The  jury  have  found,  in 
effect,  however,  that  Mrs.  Landers  was  not  an  accessory  after  the  fact,  and  the 
question  is,  does  the  evidence  warrant  the  finding?  "An  accessory  after  the 
fact,"  as  defined  by  the  statute,  "is  a  person  who,  after  full  knowledge  that  a 
crime  has  been  committed,  conceals  it  from  the  magistrate,  or  harbors  and  pro- 
tects the  person  charged  with  or  found  guilty  of  the  crime:  *  *  *  provided 
that  persons  standing  to  the  accused  in  the  relation  of  parent,  child,  brother, 
sister,  husband,  or  wife  shall  not  be  deemed  accessories  after  the  fact,  unless 
they  resist  the  lawful  arrest  of  such  offenders."  Mansf.  Dig.  §§  1507,  1510, 
It  is  only  for  a  failure  to  discover  the  crime  that  there  is  room  to  contend  that 
Mrs.  Landers  became  accessory  to  it.  This  would  have  been  no  more  than 
misprision  of  felony,  and  a  misdemeanor  at  common  law.  Whatever  else  may 
be  the  intent  of  the  statute,  it  is  certain  it  does  not  compel  the  wife  to  become 
informer  against  her  husband.  He  was  particeps  criminis  with  Edmonson 
in  this  case.  If  the  evidence  of  his  guilt  was  so  interwoven  with  that  of  Ed- 
monson's criminality  that  she  could  not  inform  against  one  without  implicat- 
ing the  oiher,  the  statute  w.mld  not  visit  her  with  the  criminality  of  the  offense 
for  failing  to  do  so.  Her  concealment  of  the  crime  would  not,  in  that  event, 
be  attributable  to  the  intent  to  shield  Edmonson,  which  was  necessary  to  make 
her  his  accomplice.  Melton  v.  State,  43  Ark.  371.  She  furnished  the  required 
corroborative  testimony,  and  the  judgment  is  affirmed. 


Moore  v.  State. 
{Supreme  Court  of  Arkansas.    December  15, 1888.) 

1.  Criminal  Law— Appeal— Record— Failure  to  Plead. 

Under  Mansf.  Dig.  Ark.  j§  2468,  providing  that  the  supreme  court  shall  reverse  no 
judgment  in  misdemeanor  cases,  except  for  errors  apparent  on  the  record  to  the 
prejudice  of  appellant,  it  is  no  ground  for  reversal  that  the  record  fails  to  show 
that  a  plea  was  entered  by  defendant,  defendant  having  submitted  to  a  trial  as  un- 
der a  plea  of  not  guilty. 

2.  Same— Matters  not  Apparent  op  Record. 

The  court  cannot  say  that  there  was  error  in  sustaining  a  demurrer  to  the  plea, 
when  the  plea  is  not  in  the  record. 
8.  Same— Evidence— Documentary— Docket  Entry. 

There  is  no  error  in  excluding'a  paper  which  purports  to  be  a  justice's  docket  en- 
try, but  is  not  a  certified  copy,  and  is  unaccompanied  by  any  offer  to  prove  its  gen- 
uineness. 

Appeal  from  circuit  court,  Polk  county;  Rxjfus  B.  Heakn,  Judge. 
Appellant,  in  pro.  per.    Dan.  W.  Jones,  Atty.  Gen.,  for  the  State. 

Cockrill,  C.  J.  The  appellant  was  indicted  for  assault  with  intent  to 
murder.  There  was  a  nol.  pros,  as  to  the  felony,  when  he  interposed  a  plea 
of  former  conviction.     A  demurrer  to  the  plea  was  sustained,  and  that  is  as- 
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signed  here  as  error.  But  there  is  no  plea  in  the  record,  and  therefore  noth- 
ing from  which  we  can  draw  the  deduction  that  the  court  erred  in  sustaining 
the  demurrer.  Upon  tlie  call  of  the  indictment  for  trial,  a  jury  was  waived, 
and  the  cause  submitted  by  consent  to  the  court.  There  was  incontestible  proof 
of  the  assault,  and  the  defendant,  to  meet  it,  offered  in  evidence  what  pur- 
ported to  be  the  docket  entry  of  a  justice  of  the  peace,  imposing  a  fine  on  him 
for  an  assault  upon  the  person  named  in  the  indictment.  It  was  not  a  certi- 
fied copy  from  the  justice's  record,  nor  was  it  accompanied  by  an  offer  to 
prove  its  genuineness.  Error  cannot  be  laid  to  the  rejection  of  the  proposed 
evidence. 

But  it  is  said  the  judgment  should  be  reversed  because  the  record  fails  to 
disclose  that  a  plea  was  entered  by  the  defendant.  It  is  not  essential  that  a 
defendant  should  enter  a  plea  to  the  indictment.  A  plea  of  not  guilty  may 
be  entered  by  the  court  for  him,  if  he  declines  to  plead ;  and  if  the  court  treats 
the  cause  at  issue  without  a  formal  entry  of  the  plea,  and  he  acquiesces  in  the 
court's  action  by  availing  himself  of  every  privilege  that  could  be  accorded 
him  under  the  plea,  no  substantial  right  has  been  affected,  but  only  an  irreg- 
ularity of  the  most  technical  character  has  been  countenanced.  Where  the 
objection  is  technical,  and  the  thing  complained  of  might  have  been  obviated 
by  the  mere  mention  at  the  time  the  irregularity  occurred,  and  it  has  been 
productive  of  no  injury,  it  would  be  inconsistent  with  the  intelligence  that 
ought  to  govern  the  whole  course  of  judicial  proceedings,  to  arrest  the  judg- 
ment on  account  of  it.  Indeed,  we  are  commanded  by  the  statute,  which  reg- 
ulates the  practice  on  appeal  in  misdemeanors,  to  reverse  no  judgment  except 
for  errors  apparent  on  the  record  to  the  prejudice  of  tlie  appellant.  Mansf. 
Dig.  §  2468.  No  prejudice  has  resulted  from  the  failure  to  enter  a  formal 
plea  in  this  case*  The  appellant  voluntarily  submitted  to  the  trial,  and  pre- 
cisely the  same  proceedings  were  had  as  if  he  had  formally  entered  a  plea  of 
not  guilty.  The  cause  was  treated  by  both  parties  as  though  the  issue  was 
made  on  the  plea  of  not  guilty.  The  formal  plea  was  thereby  waived,  bee 
State  v.  Ward,  48  Ark.  89,  2  S.  W.  Rep.  191;  State  v.  Hayes,  67  Iowa,  27. 
24  N.  W.  Rep.  575;  State  v.  Cassady,  12  Kan.  550;  Ransom  v.  State,  49 
Ark.  176,  4  N.  W.  Rep.  658.  The  judgment  was  for  a  simple  assault,  and  it 
is  affirmed. 


Ruble  o.  Stats. 
(Supreme  Court  of  Arkansas.    December  15, 1888.) 
Crimtnal  Law— Appejll— Record— Failc re  to  Swear  Jury— Presumption. 

In  a  misdemeanor  case,  it  is  no  ground  for  reversal  that  the  record  fails  to  show 
that  the  jury,  which  was  of  the  regular  panel,  was  specially  sworn,  since  it  is  pre- 
sumed that  the  general  oath  of  the  term  was  administered  to  them,  and  the  special 
oath  may  be  waived  by  defendant's  failure  to  object  at  the  time. 

Appeal  from  circuit  court,  Boone  county;  R.  H.  Powell,  Judge. 
Crump  &  Watkins,  for  appellant.     Dan  W.  Jones,  Atty.  Gen.,  for  the 
State. 

Cockbtjll,  C.  J.  This  is  a  conviction  for  an  illegal  sale  of  spirituous  liquors. 
The  only  error  assigned  for  reversal  is  that  the  record  fails  to  show  that  the 
jury  was  specially  sworn  to  try  the  case.  The  record  recites  that  the  defend- 
ant "for  jjlea  saith  that  be  is  not  guilty  as  charged,  to  which  plea  the  state 
-  joins  issue,  and  to  try  said  issue  comes  a  jury  of  ten  of  the  regular  panel,  by 
consent  of  parties,  and,  after  hearing  the  evidence,"  etc.,  return  a  verdict  of 
guilty.  The  jury  was  composed  of  the  regular  panel.  The  presumption  is 
that  the  general  oath  for  the  term  had  been  administered  to  them.  It  is  to 
the  effect  that  they  will  well  and  truly  try  each  and  all  of  the  issues,  inquisi- 
tions, and  other  matters  submitted  to  them  as  jurors  at  that  term  of  court. 
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But  in  a  criminal  prosecution  the  accused  has  the  right  to  have  the  special 
oath  prescribed  by  section  2248  of  Mansfield's  Digest  administered  to  the  jury. 
It  was  so  determined  in  Chiles  v.  State,  45  Ark.  143,  and  the  judgment  of 
conviction  of  a  misdemeanor  was  reversed  in  that  case  because  the  court  re- 
fused to  grant  a  new  trial  based  upon  the  ground  that  the  jury  composed  of 
the  regular  panel  had  not  been  specially  sworn.  In  this  case  there  was  no 
motion  for  a  new  trial  on  that  ground,  and  no  objection  to  going  to  trial  with- 
out the  administration  of  the  special  oath.  It  is  error  to  deprive  a  defendant 
of  the  right  to  have  the  jury  sworn  specially,  but  objections  to  the  form  of 
the  oath  under  which  a  jury  tries  a  cause  are  likened  to  objections  to  the 
panel,  or  to  the  qualification  of  jurors,  which  are  considered  waived  unless 
made  when  the  jurors  are  offered.  Thomp.  &  M.  Juries,  §  288;  Proff.  Jury, 
§  203;  State  v.  Wilson,  36  La.  Ann.  864;  State  v.  8c  hi  a  gel,  19  Iowa,  169. 
The  objection  to  the  incompetency  of  jurors,  made  after  verdict,  avails  noth- 
ing, even  in  a  capital  offense,  unless  it-is  shown  to  have  been  unknown  to  the 
party  objecting,  and  that  by  proper  inquiry  it  could  not  have  been  known  be- 
fore the  jurors  were  sworn.  Casat  v.  State,  40  Ark.  511;  Werner  v.  State, 
44  Ark.  122.  While  the  court  has  adhered  to  a  very  strict  rule  in  requiring 
the  records  in  prosecutions  for  felony  to  show  that  the  jury  was  properly 
sworn,  it  has  never  ruled,  in  a  misdemeanor,  that  he  may  not  waive  the  right. 
A  prosecution  for  a  misdemeanor  is  nearly  assimilated  by  the  statute  to  the 
trial  of  a  civil  action.  The  jury  is  selected, and  challenges  allowed,  as  in  civil 
cases.  The  trial  may  take  place  in  the  defendant's  absence.  He  may  waive 
a  jury,  or,  by  his  consent,  be  tried  by  a  less  number  than  12,  (  Warwick  v. 
State,  47  Ark.  568,  2  8.  W.  Kep.  335,)  if  the  offense  is  punishable  by  fine 
alone.  The  court  may  set  aside  a  verdict  of  acquittal,  and  this  court  is  pro- 
hibited from  reversing  a  judgment  of  conviction  for  any  error  or  irregularity 
which  does  not  prejudice'  the  accused.  Moore  v.  State,  ante,  22.  If  the  de- 
fendant in  such  a  prosecution  should  expressly  waive  the  right  to  have  the 
special  oath  administered  to  the  jury,  his  consent  would  estop  him  from  as- 
signing the  neglect  as  error.  Volenti  nonflt  injuria.  Why  should  he  not  he 
held  to  an  implied  waiver  when  the  circumstances  justify  it?  In  a  prosecution 
for  felony,  a  prisoner  may  waive  many  rights  without  expressly  announcing 
that  he  does  so.  See  Ransom  v.  State,  49  Ark.  176, 4  8.  W.  Rep.  658;  Johnson 
v.  State,  43  Ark.  391.  In  State  v.  Wilson,  supra,  the  supreme  court  of  Louisi- 
ana say:  "Even  if  the  oath  were  defective  in  form,  advantage  cannot  be 
taken  of  it  in  a  motion  for  new  trial.  Objection  should  have  been  made  at  the 
time  it  was  administered.  It  seemed  to  have  been  good  enough,  in  the  opin- 
ion of  the  prisoner,  for  the  purpose  of  acquittal,  and  he  cannot  take  the 
chances  of  a  favorable  verdict,  withhold  objections  that  should  have  been 
made  on  the  instant,  and  remit  the  disclosure  of  them  to  the  close  of  the  trial. " 
See,  too,  State  v.  Schlagel,  supra.  Both  cases  were  prosecutions  for  felony. 
In  Thompson  &  Merriam  on  Juries  it  is  said:  "A  favorite  ground  of  objec- 
tion to  the  regularity  of  proceedings  in  criminal  cases  is  that  the  jury  were 
not  sworn  according  to  law.  When  a  form  of  oath  is  prescribed  by  statute, 
that  and  none  other  can  be  administered.  Nor  in  a  criminal  proceeding  will 
it  suffice  that  the  oath  prescribed  by  statute  for  jurors  in  civil  cases  was  ad- 
ministered. Such'  an  oath  generally  differs  in  terms  from  that  prescribed  for 
jurors  in  criminal  cases,  and  is  in  other  respects  inappropriate  in  a  criminal 
trial.  But  after  verdict  it  is  too  late  to  object  for  the  first  time  to  the  form  of 
the  oath  administered."  Section  288.  In  New  York  the  statute  required  the 
jury  to  be  specially  sworn  in  each  case.  The  panel  had  been  sworn  generally 
at  the  commencement  of  the  term  for  all  cases,  but  the  12  jurors  selected  to 
try  the  case  of  Hardenburgh  v.  Crary,  were  not  sworn  especially  to  try  that 
case.  The  supreme  court,  where  the  case  was  determined,  adhered  to  the 
above  rule,  and  were  of  opinion  that  it  was  applicable  to  criminal  cases  and 
civil  cases  alike.    15  How.  Pr.  309.    The  rule  exacts  of  a  defendant  in  a 
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criminal  case  only  that  degree  of  fairness  and  frankness  that  ought  to  char- 
acterize the  conduct  of  every  judicial  proceeding.  It  certainly  applies  in  trials 
for  misdemeanors.     Affirmed. 


Hebron  v.  State. 
(Supreme  Court  of  Arkansas,    December  15, 1888.) 

INTOXICATING  LlQUOBS— IlXBOAL  SALE— In  PROHIBITED  DISTRICT. 

A  contract  to  Bell  an  agreed  quantity  of  liquor,  accompanied  by  payment,  made 
within  three  miles  of  a  church,  the  vendor  having  no  liquor  within  that  distance, 
but  having  a  stock  at  a  neighboring  town,  where  he  was  a  licensed  dealer,  it  being 
agreed  that  he  should  take  the  liquor  from  his  stock,  and  deliver  it  to  the  express 
company,  to  be  carried  to  the  vendee  at  the  place  where  the  contract  was  made,  the 
latter  to  pay  the  charges,  is  not  within  Mansf.  Dig.  Ark.  §  4534,  prohibiting  the 
sale  of  liquor  within  three  miles  from  a  church. 

Appeal  from  circuit  court,  Monroe  county;  M.  T.  Sanders.  Judge. 

This  was  a  prosecution  against  Martin  Herron  before  a  justice  of  the  peace 
for  selling  whisky  within  three  miles  from  the  Methodist  Church  in  Brinkley, 
in  Monroe  county,  under  section  4524,  Mansf.  Dig.  The  appellant  was  con- 
victed, and  appealed  to  the  circuit  court,  where  he  was  again  convicted,  and 
fined,  and  appealed  to  this  court.  The  case  was  tried  upon  an  agreed  state- 
ment of  the  facts,  in  substance  as  follows:  The  appellant  was  a  licensed 
liquor  dealer,  doing  business  at  Newport,  in  Jackson  county,  more  than  three 

miles  distant  from  the  Methodist  Church  at  Brinkley;  that  on  the day 

of  May,  1887,  he  was  in  Brinkley,  soliciting  orders  for  whisky;  that  he  then 
and  there  accepted  an  order  from  one  Mays  for  one-half  gallon  of  whisky,  for 
which  Mays  then  paid  him  in  cash  $1.50;  that  the  whisky  was  at  the  time  in 
barrels,  unappropriated,  in  Newport;  that  the  appellant  had  no  whisky  in 
Brinkley;  that  it  was  agreed  at  the  time  that  the  appellant  should  cause  the 
whisky  to  be  measured  out  in  Newport,  put  into  a  jug,  and  addressed  to  Mays, 
and  deposited  in  the  office  of  the  Southern  Express  Company  at  Newport/ to 
be  transported  to  Brinkley,  and  delivered  to  Mays,  he  paying  the  charges  for 
transportation, — all  of  which  was  done.  It  was  agreed  that  the  sale  of  w  hisky 
was  regularly  prohibited  within  three  miles  of  the  Methodist  Church  at  Brink- 
ley  by  order  of  the  county  court  of  Monroe  county.  This  agreed  statement 
was  made  a  part  of  the  record.  A  jury  was  waived,  and  the  case  submitted 
to  the  court.  The  court  found  that  the  sale  was  at  Brinkley,  and  reduced  its 
findings  to  writing.  The  appellant  was  convicted.  He  moved  for  a  new 
trial,  because  the  finding  of  the  court  was  contrary  to  the  evidence.  This 
was  overruled,  and  he  excepted,  and  appealed,  filed  his  bill  of  exceptions  set- 
ting out  the  motion,  and  the  conclusions  of  fact. 

/>.  W.  Jones,  Atty.  Gen.,  for  the  State.     Franklin  Bos  well,  for  appellant. 

Cockrill,  C.  J.,  {after  stating  the  facts  as  above.)  The  question  in  this 
case  is  whether  the  sale  of  a  half  gallon  of  whisky,  for  which  the  appellant  is 
prosecuted,  was  made  at  Newport,  in  Jackson  county,  or  at  Brinkley,  in  Mon- 
roe county.  The  prosecution  is  for  a  sale  at  the  latter  place,  where  the  three- 
mile  law  was  in  force,  and,  if  the  sale  was  made  there,  the  conviction  is 
right.  But  an  executory  contract  to  sell  is  not  punishable  under  the  three- 
mile  law.     State  v.  Carl,  43  Ark.  353;  Beiger  v.  State,  50  Ark. ,  6  S  W. 

Hep.  15.  "I  cannot  construe  a  penal  statute  which  punishes  a  sale,"  says 
Judge  Curtis  in  Sortwell  v.  Hughes,  1  Curt.  244,  "so  broadly  as  to  hold  that 
it  applies  to  a  mere  executory  contract  for  a  sale.  In  my  judgment,  it  ex- 
tends only  to  executed  sales  by  which  the  property  passes  from  the  vendor  to 
the  vendee."  Such,  in  effect,  is  the  judgment  of  this  court  in  the  cases  above 
cited,  and  in  Oil  Co.  v.  Boyett,  44  Ark.  230.  See,  too,  Booth  by  v.  Iflaisted, 
51  N.  H.  436;  Sarbtcker  v.  State,  65  Wis.  171,  26  N.  W.  Rep.  541;  tiar- 
bracht  v.  Com.,  96  Pa.  St.  449;  Frank  v.  Hoey,  128  Mass.  263.    The  quantity 
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and  the  price  were  the  only  particulars  agreed  upon  by  the  parties  at  Brink* 
ley.  It  remained  for  the  vendor,  after  bis  return  to  Newport,  to  fix  upon  t he- 
specific  liquor  to  answer  the  order,  to  separate  it  from  a  larger  quantity,  and 
forward  it  in  accordance  with  the  agreement.  There  is  no  room  to  presume- 
that  it  was  the  intention  of  the  parties  to  the  contract  of  sale  that  the  buyer 
of  the  half  gallon  of  whisky  should  become  a  joint  owner  of  the  entire  stock 
held  by  the  firm  of  which  the  appellant  was  a  member  at  Newport.  The  in- 
tention was  only  to  confer  several  title  to  a  half  gallon  thereafter  to  be  appro- 
priated to  the  contract  of  sale  by  the  seller.  Any  whisky  in  stock  would  an- 
swer the  contract,  and,  until  it  was  actually  appropriated,  the  title  remained 
in  the  firm,  and  the  sale  was  incomplete.  Cases  supra.  Hare,  Conk  415; 
Benj.  Sales,  §  352  et  seq.t  and  notes;  Opham  v.  Dodd,  24  Ark.  545;  Belter  v. 
Block,  19  Ark.  566;  Hires  v.  Hurff,  17  Amer.  Law  iieg.  11,  and  notes.  But 
the  appropriation  of  the  liquor  to  the  contract  was  made  at  Newport,  and,  aa 
there  was  not  a  complete  sale  until  that  was  done,  the  sale  was  made  at  that 
place,  and  not  in  the  prohibited  district. 

The  circuit  judge  found  specially  that  the  express  company  to  which  the 
whisky  was  delivered  was  the  agent  of  the  seller,  and  that  as  such  it  delivered 
the  liquor  to  the  purchaser  in  Brinkley,  in  pursuance  of  the  contract  to  sell 
made  by  the  parties  at  that  place.  If  such  an  inference  were  warranted  by 
the  agreed  statement  of  facts  upon  which  the  cause  was  tried,  the  judgment 

would  be  sustained  by  the  decisions  in  Berger's  Case,  50  Ark. ,  6  8.  \V. 

Hep.  15,  and  YowelVs  Case,  41  Ark.  355.  But  delivery  to  a  carrier  is  de- 
livery to  the  consignee,  when  made  in  pursuance  of  an  order  or  agreement 
to  ship.  State  v.  Carl,  Berger  v.  State,  and  other  cases  supra;  Barton  v. 
Baird,  44  Ark.  556.  We  see  no  circumstance  in  this  case,  as  there  was  in 
Berger' s  Case,  supra,  from  which  to  draw  the  conclusion  of  a  different  inten- 
tion.   Reverse  the  judgment  and  remand  the  cause. 


Adams  et  al.  t>.  Burns. 
(Supreme  Court  of  Missouri.    November  26, 18S8.) 
Trust— Resulting  Trust—  K vi dbnce— Laches. 

A  creditor,  on  taking  a  conveyance  from  his  debtor,  agreed  to  reconvey  if  the  debt 
should  be  paid,  and,  the  debtor  having  died  without  payment,  conveyea  to  defend- 
ant, who  was  then  the  debtor's  lessee  of  the  land,  for  a  sum  considerably  exceeding' 
the  amount  of  the  debt,  making  no  mention  of  his  promise  to  reconvey.  Interested 
witnesses  testified  that  the  debtor  and  defendant  stated  that  the  debtor  had  leased 
the  land  to  defendant  on  his  promise  to  pay  the  debt.  Defendant's  claim  of  title,, 
though  known  to  complainants,  the  debtor's  heirs,  was  unquestioned  for  18  years. 
Held  not  sufficient  evidence  to  establish  a  resulting  trust. 

Error  to  circuit  court,  Saline  county;  John  P.  Strother,  Judge. 

Suit  hy  Nancy  K.  Adams  and  others  against  James  Burns,  to  have  defend- 
ant declared  a  trustee  of  certain  lands.  Plaintiffs  bring  error  from  a  judg- 
ment for  defendant,  and  an  order  denying  a  new  trial. 

Yerby  d-  Va?icet  for  plaintiffs  in  error.  Boyd  &  iSebree,  for  defendant  in 
error. 

Black,  J.  Some  of  the  plaintiffs  are  the  brothers  and  sisters,  and  others 
are  the  heirs  of  deceased  brothers  and  sisters,  of  John  King.  The  substan- 
tial allegations  of  the  petition  are  that  John  King  owned  the  80  acres  of  land 
in  suit;  that  prior  to  1860  he  was  indebted  to  John  W.  Bryant  in  the  sum  of 
#400;  that  he  conveyed  the  land  to  Bryant  by  a  deed  which  was  unconditional 
on  its  face,  but  in  fact  made  to  secure  the  said  debt;  that  in  1861  John  King 
rented  the  land  to  the  defendant  for  four  years,  and  the  defendant  agreed  to 
pay  the  rent  to  Bryant  in  discharge  of  the  debt  owing  by  King  to  Bryant,  and 
defendant  went  into  possession  of  the  land  as  such  tenant;  that  defendant  paid 
the  rents  to  Bryant,  and  touk  a  deed  to  himself.  King  is  dead,  and  the  claim  is 
that  there  is  a  resulting  trust  in  favor  of  the  plaintiffs;  and  the  prayer  is  that 
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defendant  be  divested  of  the  title.  The  evidence  shows  that  Bryant  loaned  King 
$100, and  perhaps  something  in  addition,  in  1855,  to  be  used  in  entering  the  land, 
it  would  seem.  King  failed  to  pay  the  debt,  and  in  1858  conveyed  the  land 
to  Bryant,  who  sold  it  to  Burns  in  November,  1862,  for  $612.10.  In  April, 
1866,  Bryant  made  a  deed  to  Burns  pursuant  to  a  title-bond  made  at  the  date 
of  the  sale.  The  defendant  Burns  was  the  step-father  of  King,  and  leased 
the  land  from  King  for  the  years  1860  and  1861,  but  did  not  move  on  the  land 
until  after  the  death  of  King.  King  died  in  March,  1862.  The  evidence  of- 
fered to  establish  the  trust  is  as  follows:  "John  W.  Bryant  King  was  not 
able  to  pay  me,  and  he  made  me  a  deed.  I  told  him  if  he  paid  me  the  money 
he  could  have  the  land.  He  did  not  come,  and  I  sold  to  Burns.  The  deed 
was  not  intended  to  be  a  mortgage.  I  sold  the  land  to  Burns  without  refer- 
ence to  the  debt  of  King.  Don't  know  whether  Burns  knew  the  fact  about 
the  King  debt  to  me  or  not."  "  Wilburn  Zans.  I  was  called  on  by  King  and 
Burns  to  witness  a  contract.  King  said  he  had  leased  the  land  to  Burns  for 
four  years  from  1861,  and  that  for  the  rent  Burns  was  to  pay  the  Bryant  debt, 
about  $400.  Both  men  told  me  that  in  the  latter  part  of  1860*  Burns  then 
had  the  land  under  contract,  which  expired  in  1861."  "Mrs*  Zan*.  Burns 
told  me  he  and  my  brother  John  King  were  going  to  inakea  contract  by  which 
Burns  was  to  pay  the  Bryant  debt  for  four  years'  rent.  I  cannot  state  the 
contract.  Was  not  called  upon  to  witness  it.  My  husband  was  present." 
"  Wm.  Aken.  I  think  I  heard  Burns  say  that  when  he  first  went  on  the  land 
he  leased  it  from  King;  that  he  found  out  King  did  not  own  it,  and  \w  bought 
it  of  Bryant."  There  is  some  other  evidence,  but  it  is  not  of  any  value  on  the 
real  question  in  this  case. 

The  trust  in  this  case,  if  any  thern  is,  arises  out  of  a  contract  between  King 
and  Burns  by  which  the  latter  agreed  to  pay  off  the  Bryant  debt  for  the  use 
of  the  land  for  four  years;  and  the  question  is  whether  such  a  contract  lias 
been  sufficiently  established.  These  resulting  trusts  must  not  be  declared 
upon  doubtful  evidence,  or  even  upon  a  mere  preponderance  of  evidence. 
There  should  be  no  room  for  a  reasonable  doubt  as  to  the  facts  relied  upon  to 
establish  the  trust.  This  is  the  rule  declared  in  the  case  of  Johnson  v .  Quarles, 
46  Mo.  424,  and  it  has  been  again  and  again  approved  in  subsequent  cases.  That 
the  deed  from  King  to  Bryant  might  have  been  declared  a  mortgage,  by  timely 
proceedings,  may  be  taken  as  established.  The  evidence  of  Zans  as  to  the 
terms  of  the  alleged  contract  between  King  and  Burns  finds  some  support  in 
the  fact  that  Burns  was  then  the  tenant  of  King.  He  says,  too,  that  he  was 
called  upon  to  witness  the  contract  On  the  other  hand,  Zans  and  his  wife  are 
interested  parties  to  this  suit,  and  Burns,  by  reason  of  the  death  of  King,  is 
an  incompetent  witness  as  to  matters  relating  to  the  alleged  contract.  The 
evidence  of  Bryant  shows  that  he  sold  the  land  to  Bums  without  any  refer- 
ence to  the  promise  he  had  made  to  King.  The  amount  paid  by  Burns  for  the 
land  is  much  in  exc  ss  of  the  amount  mentioned,  which  it  is  said  he  was  to 
pay  by  way  of  rents  for  the  land.  The  agreement,  it  is  true,  is  stated  in  such 
a  form  as  to  give  it  flexibility  enough  to  cover  the  amount  actually  paid;  but 
such  a  method  of  renting  lands  is  very  unusual.  From  the  date  of  the  deed 
to  Burns  to  the  commencement  of  this  suit,  a  period  of  18  years,  he  has  been 
in  the  actual  possession  of  the  land,  accounting  to  no  one  for  the  use  thereof, 
and  Mrs.  Zans  says  she  knew  he  claimed  full  title  thereto;  yet  during  all  this 
time  the  plaintiffs  set  up  no  claim  to  the  land.  This  continued  assertion  of 
title  on  the  part  of  Burns,  and  non-action  on  the  part  of  plaintiffs,  is  a  very 
effectual  denial  of  the  existence  of  any  such  contract  as  is  now  sought  to  be 
established.  Proof  of  the  alleged  contract  rests  alone  on  reported  conversa- 
tions, and  the  contract  is  not  established,  as  it  should  be,  according  to  the  rule 
before  stated.    The  judgment  is  affirmed. 


Bay,  J.,  absent.    The  other  judges  concur. 
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State  o.  Hill. 
(Supreme  Court  of  Missouri.    November  96, 1888.) 

1.  Criminal  Law— Evidence  op  Venue. 

On  trial  for  larceny  of  mules,  testimony  of  the  owner  that  at  the  time  they  were 
stolen  be  lived  in  S.  county,  that  he  had  been  plowing  with  them,  that  he  took 
them  from  the  plow  and  put  them  into  the  barn  about  sundown,  and  that  between 
that  time  and  11  o'olock  at  night  they  were  stolen  from  the  barn,  warrants  the 
inference  that  the  barn  was  in  fcJ.  county,  where  the  venue  was  laid. 

-2.  Larcent— Weight  op  Evidence— Description  op  Stolen  Property. 

The  witnesses  differed  in  minor  particulars  as  to  the  correspondence  In  descrip- 
tion of  the  mules  stolen  and  those  which  defendant  sold,  but  they  all  agreed  as  to 
a  very  peculiarly  shaped  brand  which  was  on  one  of  the  mules  stolen,  and  also  on 
one  of  those  sold.  He/d,  that  an  instruction  was  warranted  submitting  the  ques- 
tion of  identity  to  the  jury  under  a  caution  as  to  reasonable  doubt. 

Appeal  from  criminal  court,  Saline  county;  John  E.  Ryland,  Judge. 
Defendant,  Willis  Hill,  was  convicted  of  grand  larceny,  and  he  appealB. 
Boyd  &  Sebree,  for  appellant.    B.  tf.  Boone,  Atty.  Gen.,  and  Alf.  F.  Hector 9 
tor  the  State. 

Brace,  J.  At  the  September  term,  1887,  of  the  criminal  court  of  Saline 
county  the  defendant  was  convicted  of  grand  larceny  on  an  indictment  charg- 
ing him  with  having  stolen  a  pair  of  black  mare  mules  from  one  John  J. 
Hardin,  in  said  county.  An  examination  of  the  record  discloses  that  the 
case  was  in  its  details  well  tried,  and  the  only  ground  urged  by  counsel  here 
for  a  reversal  is  that  the  verdict  is  not  supported  by  the  evidence;  and  de- 
fendant's demurrer  thereto,  and  his  instruction  to  acquit,  should  have  been 
given.  The  first  defect  pointed  out  is  the  alleged  failure  by  the  state  to  prove 
the  venue  as  laid  in  Saline  county. 

1.  Hardin,  the  owner  of  the  mules,  testified  that  at  the  time  the  mules 
were  stolen  he  was  living  in  Saline  county,  Mo.,  northwest  of  Slater;  that 
the  weather  was  fair,  and  that  he  had  been  plowing  with  the  mules;  that 
they  were  taken  right  from  the  plow  and  put  into  the  barn  about  sundown; 
and  that  between  that  time  and  11  o'clock  that  night  they  were  stolen  from 
the  barn.  From  this  evidence  the  jury  might  reasonably  infer  that  the  barn 
was  in  Saline  county.  It  is  not  necessary  that  the  venue  be  proved  by  direct 
and  positive  evidence.  It  is  sufficient  if  it  can  be  reasonably  inferred  from 
the  facts  and  circumstances  proven.     State  v.  Burns,  48  Mo.  438. 

2.  It  was  satisfactorily  proven  by  the  state  that  the  mules  were  stolen  on 
the  night  of  the  18th  of  May,  in  Saline  county,  between  sundown  and  dark; 
that  they  were  the  property  of  Hardin,  as  charged  in  the  indictment:  that  on 
Sunday,  the  29th  of  May,  the  defendant  came  to  a  wagon-yard  on  Twelfth 
and  Olive  streets,  in  the  city  of  St.  Louis,  in  a  buggy  hitched  to  a  span  of 
black  mare  mules  answering  the  description  as  to  sex,  age,  size,  form,  color, 
and  as  to  a  mark  on  one,  and  a  brand  on  the  other,  of  the  mules  stolen;  that 
he  stayed  there  with  the  mules  until  the  evening  of  the  30th,  when  he  sold 
the  mules  to  a  man  named  Julian,  who  afterwards  sold  them  to  a  man  named 
Hill,  who  took  them  to  St.  Paul,  alter  which  no  trace  of  the  mules  was  found; 
that  the  defendant  asked  $235,  but  took  $175,  for  them;  that  upon  the  same 
day  he  sold  the  mules  he  shipped  the  buggy  and  harness  to  Brownsville,  in 
Saline  county,  where  they  arrived  on  the  1st  of  June;  that  this  was  defend- 
ant's buggy,  and  that  on  the  3d  of  June  he  came  for  it  and  took  it  away. 
The  defendant  undertook  to  give  no  account  of  his  possession  of  the  mules 
he  sold,  saying  to  the  sheriff  who  arrested  him:  "I  guess  you  must  be  mis- 
taken in  the  man.  I  was  at  home  at  that  time.  I  haven't  been  out  of  the 
county,  except  on  the  1st  of  June,  when  I  went  to  Sedalia."  But  his  coun- 
sel say  they  were  not  sufficiently  identified  as  the  mules  stolen.  Two  wit- 
nesses testified  to  the  description  of  the  mules  stolen, — Hardin,  the  owner,  who 
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raised  one  of  them,  and  his  near  neighbor,  Smith,  from  whom  he  bought  the 
other.  They  agreed  in  their  description. .  Three  witnesses  testified  as  to  the 
description  of  the  mules  sold,  all  of  whom  were  acquainted  with  Hill,  but 
neither  of  whom  had  ever  seen  Hardin's  mules  before  they  were  stolen, — 
Julian,  who  bought  the  mules  from  Hill;  McGary,  to  whom  he  priced  them 
at  $235;  and  Wen  tier,  the  yard-master  where  Hill  kept  them  until  they  were 
sold.  It  is  claimed  that  the  description  given  by  the  latter  three  differs  in 
these  three  particulars  from  that  given  by  the  two  former  witnesses:  (1) 
Hardin,  in  testifying  about  the  mule  he  raised,  said  she  was  not  as  dark  as 
the  Smith  mule.  "She  had  a  little  light  on  her  nose, — a  mealy  nose."  The 
Smith  mule  was  a  darker  mule,  with  a  darker  nose.  Smith  testified  that  the 
Smith  mule's  nose  was  brown,  the  other  a  little  lighter  color;  but  they  made 
good  matches.  The  witnesses  who  testified  as  to  the  mules  sold  gave  the 
same  general  description  of  their  color  as  that  given  by  Hardin  and  Smith, 
but  their  attention  was  not  directed  specially  to  any  shade  of  difference  that 
might  have  existed  in  the  color  of  their  noses,  and  they  said  nothing  on  that 
subject.  (2)  Hardin  testified  that  the  mule  he  raised  was  the  largest  mule, 
and  that  she  had  a  small  slit  about  half  an  inch  long  in  one  of  her  ears,  near 
the  top  or  point.  He  was  not  certain  in  which  ear.  Was  under  the  impression 
then  that  it  was  in  the  left  ear;  but  in  the  card  offering  a  reward,  issued 
directly  after  the  mules  were  stolen,  he  described  it  as  in  the  right  ear.  Mc- 
Gary testified  that  the  largest  of  the  two  mulos  the  defendant  sold  had  a  slit 
in  the  point  of  one  of  her  ears;  he  thought  it  was  the  right  ear.  It  might 
hare  been  an  inch  or  an  inch  and  a  half  long;  he  was  not  certain,— was  not 
nearer  than  three  feet.  This  mark  corresponds  in  the  testimony  of  each  as 
to  the  mule  it  was  upon,  its  character  and  location  on  the  ear,  but  it  is  not 
certain  in  the  testimony  of  either  as  to  Its  exact  size,  or  which  ear  it  was 
upon.  (3)  Hardin  and  Smith  testified  that  the  Smith  mule  had  Smith's 
brand  on  the  left  hip,  which  was  the  letter  L.  Smith,  who  branded  her, 
testified:  "When  I  branded  her  she  was  wild,  and  the  brand  slipped,  and 
made  a  scar  that  looked  a  little  like  a  figure  6;  but  a  man  who  knew  the 
brand  would  take  it  for  a  letter  L."  Julian  testified  that  one  of  the  mules 
defendant  sold'  was  branded  on  the  left  hip,  and  gave  a  description  of  the 
brand,  corresponding  very  well  with  that  given  by  Hardin  and  Smith;  so 
well  that  little  doubt  that  they  were  testifying  about  the  same  brand  can  be 
entertained.  The  peculiarity  of  this  mark,  caused  by  the  slipping  of  the 
branding  iron,  making  a  figure  something  like  a  horse-shoe  standing  on  its 
toe,  the  open  part  up,  the  left  side  a  little  longer  than  the  other,  and  the  right, 
near  the  end,  curving  a  little  towards  the  left,  and  which  was  neither  a  letter 
L,  O.  U.  or  a  figure  6,  but  might  be  taken  for  either,  as  described  by  the 
witnesses,  while  making  the  brand  difficult  of  description,  furnishes  very 
strong  evidence,  by  reason  of  its  peculiarity,  that  the  mule  with  such  a  brand 
on  it  that  was  sold  by  the  defendant  was  the  stolen  mule  that  was  thus 
branded.  This  evidence,  we  think,  was  sufficient  to  warrant  the  court  in 
submitting  the  question  to  the  jury  whether  the  mules  sold  were  not  the  iden- 
tical mules  stolen,  under  an  instruction  which  told  them  they  could  not  con- 
vict unless  they  so  found  beyond  a  reasonable  doubt;  and  in  giving  the  hypo- 
thetical instruction  given  in  this  case  as  to  the  presumption  arising  from  the 
recent  possession  of  stolen  property,  and  in  connection  witn  the  other  facts 
and  circumstances  proven  in  the  case,  which  it  is  not  necessary  to  set  out  in 
detail,  is  sufficient  to  support  the  verdict.  The  judgment  is  therefore  affi rmed. 
All  concur,  except  Bat,  J.,  absent. 
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State  v*  Matthews. 
(Supreme  Court  of  Missouri    November  SB,  1888.) 

1.  Jurt— Summoning— Prejudice  of  Sheriff  and  Coroner. 

On  motion  for  the  appointment  of  elisors  in  a  criminal  case,  the  defendant's  affi- 
davit, alleging  prejudice  in  the  sheriff  and  coroner,  is  not  conclusive,  and  the  de- 
nial of  the  motion  is  not  ground  for  reversal,  in  the  absence  of  abuse  of  discretion ; 
Rev.  St.  Mo.  §  8894,  providing  that,  when  it  shall  appear  that  the  sheriff  is  preju- 
diced, the  coroner  shall  execute  the  process.  Following  State  v.  Leabo,  1  S.  W. 
Rep.  288. 

2.  Same— Competency. 

It  is  not  ground  of  objection  to  a  juror  that  he  was  summoned  on  a  previous 
panel  ordered  by  the  regular  judge,  who  did  not  try  the  case  because  of  prejudice 
subsequently  alleged  against  him;  nor  that  he  was  summoned  on  the  trial  ox  a  co- 
defendant,  and  was  then  challenged  peremptorily. 

Sherwood,  J.,  dissenting. 

Appeal  from  circuit  court,  Christian  county;  M.  6.  McGregor,  Judge. 

Indictment  agai nst  John  Matthews  for  in urder.  William  Walker  and  others 
were  indicted  jointly  with  him.  Defendant's  motion  for  change  of  venue  on 
the  ground  of  prejudice  in  the  judge  was  granted,  so  far  as  related  to  the  trial 
of  the  case  by  the  regular  judge,  and  lion.  M.  G.  McGregor,  judge  of  the 
Fifteenth  circuit,  tried  the  case.  Defendant  was  convicted,  and  appeals. 
Rev,  St.  Mo.  §  1877,  provide  that  the  judge  of  the  circuit  or  criminal  court 
shall  be  incompetent  to  hear  and  try  a  criminal  cause,, w ben  in  anywise  inter- 
ested or  prejudiced,  or  when  defendant  shall  make  and  tile  an  affidavit  sup- 
ported by  the  affidavit  of  at  least  two  reputable  persons,  not  of  kin  to  or  of 
counsel  for  defendant,  that  the  judge  will  not  afford  him  a  fair  trial,  or  will 
not  impartially  decide  his  application  for  change  of  venue  on  account  of  the 
prejudice  of  the  inhabitants.  Section  1878  provides  for  the  election  of  a 
special  judge  in  such  case  by  the  members  of  the  bar  present.  By  section 
1881,  if  no  suitable  person  will  serve  when  elected  special  judge,  or  if  in  the 
opinion  of  the  judge  no  competent  or  suitable  person  can  or  will  be  elected,  he 
may  request  the  judge  of  some  other  circuit  to  try  the  cause. 

Boyd  d"  Delaney  and  Travers  &  Payne,  for  appellant.  B.  G.  Boone,  Atty. 
Gen.,  for  the  State. 

Norton,  C.  J.  At  a  special  term  of  the  Christian  county  circuit  court,  held 
in  April,  1887,  defendant  was  jointly  indicted  with  a  number  of  others  for  mur- 
der in  the  first  degree  for  killing  one  Charles  Green  on  the  11th  day  of  March, 
1887.  A  continuance  of  the  cause  was  granted  to  the  August  term,  1887,  of 
said  court,  at  which  term  the  cause  was  again  continued  till  the  February 
term,  1888,  of  said  court,  at  which  time  the  defendant  tiled  an  application  for  a 
change  of  venue,  alleging  prejudice  against  the  judge  of  the  court.  The  ap- 
plication was  granted,  and,  it  appearing  that  no  member  of  the  bar  could  or 
would  be  elected  special  judge,  it  was  ordered  that  Malcolm  G.  McGregor, 
judge  of  the  circuit  court  for  the  Fifteenth  judicial  circuit,  be  requested  to  try 
the  case.  The  cause  was  then  tried  at  said  term,  and  McGregor  presiding 
as  judge,  and  conducting  the  trial,  which  resulted  in  the  conviction  of  defend- 
ant for  murder  in  the  first  degree,  and  from  this  judgment  he  has  appealed  to 
this  court.  The  evidence  in  this  case  is  substantially  the  same  as  in  the  case 
of  State  v.  Walker,  9  S.  W.  Kep.  646,  (decided  at  the  present  term ;)  and  as  all  the 
points  relied  upon  for  reversal  in  this  case,  except  those  hereinafter  noted,  were 
ruled  upon  in  that  case  adversely  to  defendant,  it  is  unnecessary  to  repeat 
them  here.  The  points  made  in  this  case,  and  neither  made  nor  passed  upon 
in  the  case  of  state  v.  Walker,  supra,  are  as  follows:  It  appears  from  the 
record  in  this  case  that  at  the  February  term,  1888,  of  the  circuit  court,  after 
Judge  McGregor  had  been  called  to  act  as  judge  in  the  trial  of  the  cause, 
defendant  filed  a  motion  for  the  appointment  of  an  elisor  to  summon  a  jury, 
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.alleging  ia  liis  affidavit  in  snpport  of  the  motion  that  the  sheriff  and  coroner 
-of  Christian  were  prejudiced  against  him.  This  motion  was  overruled  by 
the  court,  and  this  ruling  is  assigned  for  error.  The  exact  question  here 
presented  was  passed  upon  in  the  case  of  State  v.  Leabo,  89  Mo.  252, 1  S.  W. 
Hep.  289,  and  following  the  decision  made  upon  it,  from  which  we  see  no  rea- 
son to  depart,  we  must  hold  that  the  point  made  is  not  well  taken.  When 
the  jurors  summoned  were  put  upon  their  voir  dire  examination,  George  W. 
James  stated  as  follows:  "I  was  summoned  on  the  jury  in  the  case  of  State 
v.  Wiley  Matthews,  one  of  the  co-defendants  of  this  defendant,  and  was  one 
-of  the  forty  that  qualified  in  that  case.  After  I  was  excused  in  that  case,  and 
while  1  was  claiming  my  attendance  as  a  juror,  I  was  summoned  again  as  a  juror 
before  Judge  Hubbard,  in  the  case  of  State  v.  JoTm  Matthews,  (this  case,)  and 
when  I  was  discharged  in  this  case  by  Judge  Hubbard  I  was  summoned  again 
to  appear  in  this  case  before  I  got  out  of  the  court-room."  Elmer  F.  Cantreil 
and  Jesse  D.  Jones,  two  other  jurors,  made  statements  the  same  as  above.  A. 
J.  Herndon,  on  his  examination,  stated:  "I  was  one  of  the  forty  in  this  case 
summoned  before  Judge  Hubbard,  and  was  discharged  by  Judge  Hubbard 
when  he  was  sworn  off  the  bench,  and  after  I  was  excused,  and  before  I  was 
•ont  of  the  room,  I  was  summoned  again  in  this  case  and  on  this  jury."  C.  A. 
Nightwein,  John  Matthews,  and  Thomas  Swadley,  three  other  jurors,  made 
statements  the  same  as  above.  Ed.  D.  Miller,  another  juror,  stated  on  his  ex- 
amination: "I  was  one  of  the  panel  of  forty  in  the  ease  of  State  v.  William 
Walker,  one  of  the  co-defendants  of  this  defendant.  I  was  excused,  and, 
while  1  was  claiming  my  attendance  in  that  case,  I  was  summoned  again  in 
the  Case  of  Wiley  Matthews,  another  of  the  co-defendants  of  this  defendant, 
and  was  one  of  the  qualified  forty.  After  I  was  excused  in  the  Wiley  Mat- 
thews Case,  and  while  I  was  claiming  my  attendance  in  that  case,  I  was  sum- 
moned again  in  this  case  before  Judge  Hubbard,  and  after  I  was  discharged 
by  Judge  Hubbard  I  was  again  summoned  in  this  case.  I  was  summoned 
in  this  case  before  I  could  get  out  of  the  court-room. "  James  J.  Seller  and 
■James  S.  Doran,  two  other  jurors,  testified  to  the  same  effect  as  the  above. 
It  appears  that  all  the  jurors  were  summoned  on  a  venire  issued  on  the  order 
•of  McGregor,  the  judge  trying  the  case,  on  change  of  venue,  and  the  above 
jurors  had*  with  others,  been  summoned  on  an  order  from  Hubbard,  judge 
before  the  change  of  venue  was  granted,  and  the  above-named  jurors,  after 
the  change  of  venue,  were  resummoned,  and  all  qualified  as  competent  jurors 
under  the  statute.  All  of  the  above-named  jurors  were  objected  to  by  defend- 
ant, and  the  objection  overruled.  The  objection  is  not  founded  on  the  fact 
that  any  one  of  said  jurors  was  disqualified  either  by  reason  of  prejudice,  bias, 
kinship,  or  of  his  having  formed  or  expressed  an  opinion  in  the  case,  for  ac- 
cording to  the  record  all  of  them  had  been  received  as  qualified  and  competent 
on  their  voir  dire  examination;  but  the  objection  is  founded  on  the  fact 
that  some  of  them  had  been  summoned  under  an  order  of  Judge  Hubbard 
before  defendant  filed  his  motion  for  change  of  venue,  on  the  ground  that  he 
was  prejudiced,  and  the  fact  of  their  having  been  resummoned  on  the  order  of 
Judge  McGregor  after  he  had  been  called  in  to  try  the  cause,  and  }he  fur- 
ther fact  that  some  of  them  had  been  summoned  in  this  case,  after  they  had 
been  summoned  in  the  cases  against  Walker  and  Wiley  Matthews,  and  con- 
stituted a  part  of  the  panel  of  40  qualified  jurors  in  those  cases,  and  alter  they 
had  been  peremptorily  challenged,  whether  by  the  state  or  defendant  does  not 
appear.  Under  the  law  of  this  state  governing  trials  in  criminal  cases,  de- 
fendant had  the  right  to  a  panel  of  40  qualified  jurors,  and  the  right  when  such 
a  panel  was  obtained  to  challenge  20  of  them  peremptorily  after  the  state  had 
exhausted  its  right  to  challenge  8.  The  record  shows  that  neither  of  these 
rights  were  either  denied  defendant,  or  in  any  way  impaired,  and  the  facts 
stated  constituted  no  ground  for  a  challenge  for  cause,  and  the  objections  of 
-defendant  were  properly  overruled. 
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The  instructions  given  in  this  case  are  substantially  the  same  as  those  given 
in  the  case  of  State  v.  Walker,  supra,  and  it  is  only  necessary  to  say,  of  the 
objections  made  to  them,  that  they  were  fully  considered  in  the  above  case* 
and  the  instructions  held  to  be  proper.  The  instructions  refused,  in  so  far  as 
they  contain  correct  principles  of  law,  were  covered  by  those  which  were 
given,  and  hence  no  error  was  committed  in  refusing  them.  The  evidence  in 
the  case  fully  sustains  the  verdict  of  the  jury,  and  the  judgment  is  hereby  af- 
firmed, with  the  concurrence  of  all  the  judges,  except  Sherwood,  J.,  who 
dissents,  and  Hay,  J.,  absent. 


Keith  &  Perry  Coal  Go.  t>.  Bingham. 
(Supreme  Court  of  Missouri.    November  36, 1888.) 

1.  Religious  Societies— Incorporation— Power  to  Hold  Real  Estate— Constitu- 
■    tional  Law. 

Gen.  St.  Mo.  1865,  c.  70,  $  5,  as  amended  by  act  Leg.  1871,  p.  16,  provides  that u  any 
number  of  persons,  not  less  than  three  in  number,  may  become  an  incorporated 
church,  religious  society,  or  congregation,  by  complying  with  the  provisions  of  this  ■ 
chapter;"  and  section  2:  "Any  association  of  persons  desirous  of  becoming  incor- 
porated under  the  provisions  of  this  chapter  shall  present  to  the  circuit  court  *  *  * 
a  copy  of  their  constitution  or  articles  of  association,  and  a  list  of  all  their  mem- 
bers, "  etc.  Held,  that  this  act  did  not  contravene  Const.  Mo.  1865,  art.  1,  $  12,  pro- 
viding that  "any  church  or  religious  society  or  congregation  may  become  a  body 
corporate  for  the  sole  purpose  of  acquiring,  holding,  using,  and  disposing  of  so  much 
land  as  may  be  required  for  a  house  of  public  worship, "  etc 

2.  Same— Adoption  of  Constitution— Repeal  op  Former  Statutes. 

Const.  Mo.  1875,  art.  2,  §  8,  providing  that  "no  religious  corporation  can  be  estab- 
lished in  this  state,  except  such  as  may  be  created  under  a  general  law  for  the  pur- 
pose only  of  holding  the  title  to  such  real  estate  as  may  be  prescribed  by  law  for 
church  edifices,  parsonages,  and  cemeteries, "  does  not  abrogate  the  act  of  1865,  so 
as  to  render  illegal  an  incorporation  thereunder,  effected  in  1876;  it  being  provided 
by  section  1  of  the  schedule  to  such  constitution  that  all  laws  consistent  therewith 
should  remain  in  force  until  altered  or  repealed,  and  all  laws  inconsistent  therewith 
should  remain  in  force  until  July  1, 1877. 
8.  Same— Power  to  Mortgage  Real  Estate. 

A  religious  corporation  organized  under  Gen.  St.  Bio.  1865,  o.  70,  has  power  to 
mortgage  its  real  estate,  under  Gen.  St.  Mo.  1865,  c.  62,  §  1,  and  Rev.  St.  Mo.  187  'J, 
$  706,  providing  that  "every  corporation,  as  such,  has  power  •  *  *  to  hold,  pur- 
chase, mortgage,  or  otherwise  convey  such  real  and  personal  estate  as  the  purposes 
of  the  corporation  may  require, "  etc. 

4.  Same — Decree  of  Incorporation— Title  to  Real  Estate. 

A  decree  of  court  incorporating  a  religious  body  passes  to  the  corporation  the  title 
to  land  conveyed  to  such  body  before  its  incorporation,  where  such  court  has  juris- 
diction of  the  subject-matter  and  parties,  and  cannot  be  collaterally  attacked. 

5.  Corporations— Deed  to  Trustees — Vesting  op  Title. 

Where  a  conveyance  is  made  to  the  trustees  of  a  corporate  body,  without  naming 
them  or  any  of  them,  the  title  vests  in  the  corporation  named  in  the  deed. 

6.  Courts— United  States  Circuit  Court — Jurisdiction — Foreclosure  of  Mortgage. 

The  United  States  circuit  court  has  chancery  jurisdiction  of  a  proceeding  to  fore- 
close a  mortgage  in  Missouri,  the  statute  of  that  state  providing  for  foreclosing  a 
mortgage  in  a  court  of  law  not  doing  away  with  the  right  to  proceed  in  equity. 

7.  Mortgages — Rights  of  Mortgagee— Prior  Conveyance — Notice. 

A  mortgagee  who  has  neither  actual  nor  constructive  notice  of  a  prior  conveyance 
of  the  mortgaged  land  cannot  be  prejudiced  thereby. 

Appeal  from  circuit  court,  Jackson  county;  Turner  A.  Gill,  Judge. 

Ejectment  by  the  Keith  &  Perry  Coal  Company  against  Mattie  A.  Bingham. 
There  was  a  verdict  and  judgment  for  plaintiff.    Defendant  appeals. 

Adams  &  Field  and  Rollitis  Bingham,  for  appellant.  Daniel  B.  Holmes 
and  Botsford  <&  Williams,  for  respondent. 

Norton,  C.  J.  This  is  an  action  of  ejectment  to  recover  possession  of  lot 
26,  in  block  6,  of  Hubbard's  addition  to  the  city  of  Kansas,  in  which  plaintiff 
recovered  judgment,  from  which  defendant  has  appealed.  It  was  admitted 
on  the  trial  that  Chester  Hubbard  was  the  original  owner  of  the  lot  in  ques* 
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tion ;  and  plaintiff,  in  support  of  his  title,  put  in  evidence  a  deed  from  said 
Hubbard,  dated  June  10, 1856,  to  J.  B.  Moore,  to  the  lot  in  controversy ;  also  an 
order  of  the  circuit  court  of  Jackson  county,  dated  May  30,  1873,  incorporat- 
ing the  members  of  "The  First  Baptist  Church  of  Kansas  City"  by  that  name, 
together  with  the  petition  to  the  circuit  court,  accompanied  with  the  articles 
of  association  signed  by  the  members  of  the  church  organization  proposed  to 
be  incorporated ;  also  certificate  of  the  clerk  of  said  court,  dated  May  30, 1873, 
under  its  seal,  that  said  members  had  become  a  body  politic  and  corporate  un- 
der the  name  and  style  of  "The  First  Baptist  Church  of  Kansas  City,  Mis- 
souri ;"  also  certificate  of  the  secretary  of  state,  dated  February  29,  1876,  of 
the  corporate  existence  of  "The  First  Baptist  Church  of  Kansas  City,  Mis- 
souri." Plaintiff  also  put  in  evidence  a  deed  of  mortgage  from  "The  First 
Baptist  Church  of  Kansas  City,  Missouri, "  to  "The  American  Baptist  Home 
Mission  Society  of  New  York,"  dated  September  30,  1876,  conveying  the  lot 
in  question  to  secure  a  debt  therein  named;  also  transcript  of  the  record  of  the 
United  States  circuit  court  for  the  Western  district  of  Missouri  in  a  suit 
brought  by  the  "American  Baptist  Home  Mission  Society  of  New  York, 
against  "The  First  Baptist  Church  of  Kansas  City,  Missouri/'  to  foreclose  the 
aforesaid  mortgage,  resulting  on  the  25th  May,  1881,  in  a  decree  of  foreclosure, 
which,  together  with  the  proceedings  thereunder,  report  of  sale  of  the  prem- 
ises made  by  the  United  States  marshal  to  William  H.  Harris,  the  approval  of 
said  report  by  the  court,  and  an  order  for  the  deed,  were  also  put  in  evidence. 
Plaintiff  further  put  in  evidence  a  deed  dated  October  17,  1881,  from  said 
United  States  marshal,  conveying  the  premises  to  said  William  H.  Harris; 
and  also  various  mesne  conveyances  putting  the  title  acquired  by  said  Harris, 
if  any,  in  the  plaintiffs  in  this  suit.  It  was  then  stipulated  that  on  April  1, 
1880,  the  said  lot  and  buildings  ceased  to  be  used  for  the  purpose  of  religious 
worship,  and  were  never  thereafter  used  for  that  purpose.  Plaintiff  also  put 
in  evidence  a  tax  deed  dated  March  19,  1884,  and  recorded  March  21,  1884, 
conveying  said  lot  to  John  C.  Gage,  and  a  deed  from  said  Gage,  dated  March 
19,  1884,  conveying  the  lot  to  plaintiff.  Evidence  was  offered  tending  to  show 
that  plaintiff  paid  $13,000  for  the  lot,  andthata  short  time  before  the  purchase 
the  streets  adjoining  the  lot  had  been  cut  down  so  as  to  leave  the  surface  of 
the  lot  28  or  30  feet  cibove  the  surface  of  the  street;  that  plaintiff  had  no  key 
to  any  door  of  the  church  building  thereon,  but  went  upon  said  lot  after  its 
purchase,  tore  down  the  building,  and  graded  the  lot 'down  to  a  level  with  the 
streets,  at  a  cost  of  about  $2,000,  with  a  view  of  putting  a  building  upon  it; 
Uiat  after  said  grading  had  been  completed,  the  defendant,  the  day  before  this 
suit  was  brought,  entered  on  said  lot,  and  built  a  wire  fence  around  the  same, 
and  notified  plaintiff  in  writing  of  the  fact. 

Defendant,  in  support  of  her  claim,  offered  in  evidence  a  deed  from  John 
S.  Hough,  dated  April  29,  1857,  conveying  said  lot  to  "The  Trustees  of  the 
First  Baptist  Church  of  Kansas  City,  viz.,  H.  S.  Thomas,  J.  M.  Ashburn,  A. 
J  Martin,  and  T  M.  James,"  "to  have  and  to  hold  unto  them,  the  said  trus- 
tees, parties  of  the  second  part,  and  to  their  successors,  to  and  for  the  only 
proper  use  and  behalf  of  the  said  church,  forever."  In  connection  with  this 
deed,  and  before  it  was  offered,  the  court  received,  over  plaintiff's  objection, 
the  evidence  of  said  John  S.  Hough  to  the  effect  that  previous  to  his  making 
said  deed  he  had  purchased  the  lot  described  therein  from  J.  B.  Moore,  and 
received  a  deed  from  him  conveying  said  lot;  that  said  deed  was  never  re- 
corded, for  the  reason  that  he  had  lost  or  mislaid  it.  It  was  then  stipulated 
that  in  1857,  after  the  delivery  of  said  deed  from  Hough,  a  church  was 
erected  on  said  lot  out  of  the  funds  subscribed  for  that  purpose  by  the  mem- 
bers of  said  First  Baptist  Church  of  Kansas  City,  Mo.,  which  was  then  an 
unincorporated  society,  and  that  said  lot  and  church  were  occupied  and  used 
exclusively  by  the  said  Rirst  Baptist  Church  for  the  sole  purpose  of  religious 
worship  continually  thereafter  until  April  1,  1880,  when  said  congregation 
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moved  into  a  new  church  building  on  a  different  lot,  and  that  said  first  lot 
and  church  building  thereon  were  never  thereafter  used  as  a  place  of  religious 
worship.  Defendant  next  offered,  over  plaintiff's  objection,  the  evidence  of 
J.  M.  Ashburn  and  A.  J  Martin,  two  of  the  trustees  in  said  deed,  and  others, 
tending  to  show  that  the  lot  in  controversy  was  a  gift  from  Dr.  Johnston 
Lykins,  since  deceased,  and  the  former  husband  of  appellant;  that  said  Ly- 
kins  purchased  said  lot  from  John  S.  Hough,  the  grantor  in  said  deed,  and  paid 
him  therefor  $500,  and  gave  the  same  to  said  trustees  to  hold  in  trust  for  the 
church,  as  specified  in  said  deed,  with  the  further  understanding  in  parol  that 
if  the  congregation  of  said  church  failed  to  erect  a  church  building  thereon, 
or  if,  after  erecting  a  church  building  on  said  lot,  it  ceased  to  be  used  for 
church  purposes,  or  as  a  place  of  worship  by  said  congregation  or  denomina- 
tion, that  then  said  lot  was  to  become  the  property  of  said  Lykins,  his  heirs 
or  assigns;  that  this  parol  understanding,  as  well  as  the  gift,  was  known  and 
assented  to  by  the  trustees  in  said  deed  and  the  members  of  said  denomina- 
tion, and  the  gift  made  and  accepted  with  such  understanding.  It  being  stip- 
ulated that  Johnston  Lykins  was  duly  adjudged  a  bankrupt  in  1873,  and  that 
foe  died  in  1876,  defendant  offered  in  evidence  a  deed  from  Edward  H.  Web- 
ster, assignee  in  bankruptcy  of  Johnston  Lykins,  dated  September  2, 1884, 
•conveying  said  lot  as  such  assignee  to  defendant,  and  also  a  quitclaim  deed 
from  John  S.  Hough  to  defendant,  dated  November  11,  1884,  conveying  the 
lot  in  dispute.  Defendant  also  offered  in  evidence  the  following:  (8)  City 
collector's  notice  of  tax  sales,  published  in  the  Kansas  City  Mail  newspaper 
once  in  each  week  for  three  successive  weeks,  as  follows,  to-wit,  on  October 
22,  1881;  on  October  29,  1881;  and  on  November  5,  1881.  (9)  It  was  here 
stipulated  that  the  tax  sale  of  1881  began,  as  recited  in  the  tax  deed,  on  the 
first  Monday,  being  the  7th  day,  of  November,  1881.  (10)  Evidence  tending 
to  show  that  the  tract  in  controversy  was  not  sold  or  offered  to  be  sold  by  the 
city  collector  until  January  10,  1882;  that  when  the  sale  of  1881  began,  only 
a  lot  or  two  a  day  was  offered  for  sale  by  the  collector  for  over  a  month  from 
the  beginning  of  the  sale,  to  give  property  owners  a  chance  to  come  in  and 
pay  taxes;  that  the  city  collector  did  not  sell  or  offer  for  sale  any  delinquent 
tract  of  real  property  on  Thanksgiving  day  (November  27th)  of  1881,  nor  on 
December  25,  1881,  nor  on  January  1,  1882;  that  on  and  one  day  previous 
to  the  day  of  sale  of  the  lot  in  controversy  there  were  no  persons  who  bought 
any  property  at  said  tax  sale,  except  the  city  auditor  for  the  city,  Robert  F. 
Barrett,  by  M.  S.  C.  Donnell,  and  Joseph  Kidd,  by  one  Young;  that  said 
Young  and  Donnell,  for  Kidd  and  Barrett,  or  in  their  names,  took  regular 
turns  at  bidding  off  tracts  of  real  property  then  offered  for  sale  for  the  taxes, 
interests,  and  costs  thereon;  that  they  did  not  bid  against  each  other,  and  in 
no  instance  for  less  than  the  whole  of  any  tract  of  real  property  delinquent  and 
offered  for  sale;  that  previous  to  the  two  days  mentioned,  a  short  time  before 
and  during  the  sale  of  1881-82  aforesaid,  said  Donnell  and  Young  had  a  dis- 
pute over  whose  turn  it  was  to  bid  against  each  other.  Plaintiff,  in  rebuttal, 
offered  the  following,  viz. :  (1)  Evidence  tending  to  show  that  said  deed  from 
John  S.  Hough  to  T.  M.  James,  R.  S.  Thomas,  J.  M.  Ashburn,  and  A.  J. 
Martin,  as  trustees  of  the  First  Baptist  Church  of  Kansas  City,  Mo.,  was  made, 
executed,  and  delivered  unconditionally,  and  on  the  terms  mentioned  in  the 
deed  itself,  and  none  other;  that  Dr.  Johnston  Lykins  subscribed  towards  the 
fund  for  the  purchase  of  a  church  lot,  and  the  erection  of  a  church  edifice 
thereon,  in  the  same  manner,  and  on  the  same  terms,  as  all  other  subscrip- 
tions were  made  to  said  fund,  and  that  he  paid  a  part  of  his  subscription  by 
furnishing  the  money  to  pay  for  said  lot;  and  there  was  no  parol  agreement 
whatever  between  Dr.  Lykins  and  said  trustees  or  said  congregation  respect- 
ing any  forfeiture  or  reverter  of  said  lot  to  Dr.  Lykins,  his  heirs  or  assigns, 
on  any  kind  of  condition  whatever;  and  that  respondent  never  had  any  notice 
or  knowledge  whatever  of  any  agreement  or  understanding  ever  having  been 
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made  or  existing  or  claimed,  different  from  or  in  addition  to  the  terms  speci- 
fied in  said  Hongh  deed.  (2)  It  was  here  stipulated  that  said  K.  S.  Thomas 
died  intestate  before  the  suit  in  which  the  decree  hereinafter  set  forth  was 
rendered  was  commenced,  and  that  his  only  heirs  were  the  following*  E.  K. 
Bingham,  wife  of  George  C.  Bingham;  John  P.  Thomas;  Mary  B.  Piper,  wife 
of  James M.  Piper;  Lucy  Anderson,  wife  of  J.  D.  Anderson;  Martha  Thomas; 
Roberts.  Thomas;  William  Thomas;  and  Ella  Thomas.  (3)  Decree  of  the 
circuit  court  of  Jackson  county  of  date  April  15, 1876,  in  the  suit  of  the  First 
Baptist  Church  of  Kansas  City,  Mo.,  against  Thomas  M.  James,  A.  J.  Mar- 
tin, J.  M.  Ash  burn,  E.  K.  Bingham,  George  G.  Bingham,  John  P.  Thomas, 
Mary  B.  Piper,  James  M.  Piper,  Lucy  Anderson,  J.  D.  Anderson,  Martha 
Thomas,  Robert  B.  Thomas,  William  Thomas,  and  Ella  Thomas,  divesting 
the  defendants  of  all  the  title  to  said  lot,  and  vesting  the  same  fully  and  com* 
pletely  in  the  First  Baptist  Church  of  Kansas  City,  Mo.,  in  its  corporate 
capacity.  Said  suit  was  instituted,  and  service  of  notice  thereof  made  upon 
the  defendants  therein,  in  the  year  1873.  The  above  was  all  the  evidence  of- 
fered, and  the  court  thereupon  gave  an  instruction  that  under  the  pleadings 
and  evidence  plaintiff  was  entitled  to  recover. 

The  first  question  arising  on  the  above  record  is,  was  the  First  Baptist 
Church  of  Kansas  City,  Mo.,  a  body  corporate  on  the  30th  of  September,  1876, 
at  which  time  J.  B.  Moore  made  the  deed  in  evidence  conveying  the  lot  in  ques- 
tion to  "The  Trustees  of  the  First  Baptist  Church  of  Kansas  City,  Missouri?" 
And,  if  so,  did  said  Moore's  deed  vest  title  to  the  property  conveyed  in  the  cor- 
poration? Plaintiff  claims  that  said  church  became  incorporated  by  virtue  of 
section  5,  c.  70,  Gen.  St.  1865,  as  amended  by  the  legislature,  (Acts  1871,  p. 
16,)  and  in  compliance  with  the  provisions  of  said  chapter.  The  said  sec- 
tion is  as  follows;  "Sec.  5.  Any  number  of  persons,  not  less  than  three  in 
number,  may  become  an  incorporated  church,  religious  society,  or  congrega- 
tion, by  complying  with  the  provisions  of  this  chapter,  except  that  it  will  be 
sufficient  if  the  petition  be  signed  by  all  the  persons  making  the  application ; 
and,  when  so  incorporated,  such  persons  and  their  associates  and  successors 
shall  be  known  by  the  corporate  name  specified  in  the  certificate  of  incorpora- 
tion, and  shall  be  entitled  to  all  the  privileges,  and  capable  of  exercising  all 
the  powers,  conferred  or  authorized  to  be  conferred  by  the  constitution  of  the 
state  upon  such  corporations . "  Sections  2  and  3  of  said  chapter  are  as  follows : 
"Sec.  2.  Any  association  of  persons  desirous  of  becoming  incorporated  un- 
der the  provisions  of  this  chapter  shall  present  to  the  circuit  court  of  the  proper 
county,  or  the  judge  thereof  in  vacation,  a  copy  of  their  constitution  or  ar- 
ticles of  association,  and  a  list  of  all  their  members,  together  with  a  petition 
to  such  court  or  judge  thereof  for  a  certificate  of  incorporation  under  the  pro- 
visions of  this  chapter.  Sec.  3.  If  the  circuit  court  or  judge  thereof  shall  be 
of  the  opinion  that  said  articles  of  association  be  not  inconsistent  with  the  con- 
stitution or  laws  of  the  United  States  or  of  this  state,  then  the  same  shall  be 
filed  with  the  clerk  of  said  court,  and  then  said  court  shall  grant  to  said  asso- 
ciation a  certificate  in  the  following  form,  to-wit: 

M*  Whereas,  A,  B,  C,  D,  E,  F,  and  others  have  filed  in  the  office  of  the  clerk 
of  the  circuit  court  their  articles  of  association,  in  compliance  with  the  pro- 
visions of  an  •  Act  concerning  corporations, '  approved  March  19,  1866,  with 

their  petition  for  incorporation,  under  the  name  and  style  of ,  they  are 

therefore  hereby  declared  a  body  politic  and  corporate,  by  the  name  and  style 
aforesaid,  with  all  the  powers,  privileges,  and  immunities  granted  in  the  act 
above  named. 

"•By  order  of  the  circuit  court,  (or  judge  thereof.) 

"'Attest:                                                              G.  H., 
[Seal.]  " « Clerk  of  the  Circuit  Court  of County.' " 

The  evidence  shows  that  12  persons,  citizens  of  Kansas  City,  on  the  30th  of 
May,  1873,  filed  in  the  office  of  the  clerk  of  the  circuit  court  of  Jackson  county 
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their  petition  on  behalf  of  themselves  and  their  associates,  filing  with  the  same 
the  articles  of  association  with  the  names  of  more  than  three  hundred  persons, 
including  among  them  Johnston  Lykins  and  Mattie  I^ykins,  the  defendant  in 
this  suit,  and  at  that  time  the  wife  of  said  Lykins.  These  associates  are  de- 
scribed in  the  said  articles  "as  members  of  such  organization."  The  petition 
prayed  that  they  be  incorporated  under  the  name  and  style  of  "The  First  Bap* 
tist  Church  of  Kansas  City,  Missouri. "  The  evidence  shows  that  said  petition 
and  articles  of  association,  on  being  examined  by  the  said  circuit  court,  and 
being  found  not  inconsistent  with  the  constitution  of  the  United  States  or  this 
state,  it  was  ordered  that  the  prayer  of  the  petition  be  granted,  and  thereupon 
a  certificate  of  incorporation  was  duly  issued  under  the  hand  and  seal  i<f  the 
clerk  of  said  court,  in  strict  conformity  with  the  requirements  of  said  chapter 
70,  Gen.  St.  1865,  supra.  It  further  appears  that  in  pursuance  of  section  2,  c.  62, 
Gen.  St.  1865,  a  copy  of  the  articles  of  association  of  said  corporation  was  filed 
in  the  ofilce  of  the  secretary  of  state,  who  thereupon  issued  his  certificate, 
dated  February  29,  1876,  certifying  that  said  incorporation  had  been  duly  or- 
ganized. It  further  appears  that  J.  B.  Moore,  in  whom  was  the  record  title 
to  the  lot  in  controversy,  on  August  31, 1876,  conveyed  the  same  by  deed  to 
"The  Trustees  of  the  First  Baptist  Church  of  Kansas  City.  Missouri, "  and 
that  thereafter,  on  the  30th  September,  1876,  "The  First  Baptist  Church  of 
Kansas  City,  Missouri,"  by  its  deed  mortgaged  said  lot  to  the  American  Bap- 
tist Home  Mission  Society  of  New  York,  to  secure  an  indebtedness  therein 
specified.  The  evidence  shows  that  this  mortgage  was  foreclosed  by  a  decree 
of  the  United  States  circuit  court  for  the  Western  district  of  Missouri,  ren- 
dered on  May  31,  1881,  under  which  the  lot  in  question  was  sold,  as  directed 
by  the  decree,  by  the  United  States  marshal  to  Harris,  and  a  deed  executed 
conveying  the  same  to  him .  It  also  shows  that  the  title  thus  acquired  by  Har- 
ris passed  by  various  mesne  conveyances  to  plaintiff. 

Notwithstanding  this  evidence,  it  is  claimed  by  defendant  that  "The  First 
Baptist  Church  of  Kansas  City,  Missouri,"  never  became  a  body  corporate 
either  de  jure  or  de  facto;  and  to  establish  this  contention  it  is  insisted  that 
the  act  of  the  legislature,  supra,  authorizing  such  incorporations  to  be  formed „ 
is  unconstitutional,  in  this :  that  the  said  act  is  broader  in  its  scope  as  to  those 
who  could  become  a  church  corporation  then  the  constitution  warranted.  The 
constitution  of  1865  provides  as  follows:  Article  It  §  12.  "That  no  religious 
corporation  can  be  established  in  this  state,  except  by  a  general  law,  uniform 
throughout  the  state.  Any  church  or  religious  society  or  congregation  may  be- 
come a  body  corporate  for  the  sole  purpose  of  acquiring,  holding,  using,  and 
disposing  of  so  much  land  as  may  be  required  for  a  house  of  public  worship,  a 
chapel,  a  parsonage,  and  a  burial  ground,  and  managing  the  same,  and  con- 
tracting in  relation  to  such  land,  and  the  building  thereon,  through  a  board  of 
trustees,  selected  by  themselves;  but  the  quantity  of  land  to  be  held  by  any  such 
body  corporate,  in  connection  with  a  house  of  worship  or  a  parsonage,  shall 
not  exceed  five  acres  in  the  country,  or  one  acre  in  a  town  or  city. "  We  are 
of  the  opinion  that  the  act  passed  by  the  legislature  is  in  pursuance  of  the 
power  conferred  upon  it  by  the  above  section.  The  act  in  question  only  al- 
lows the  incorporation  of  a  church,  religious  society,  or  congregation,  and 
this  the  constitution  permits  and  authorizes  to  be  done.  Appellant's  con-  • 
tention  is  that  the.  constitution  contemplated  that  a  church,  religious  society, 
or  congregation  should  be  organized  or  in  existence  before  it  could  be  incor- 
porated, and  that  the  act  of  the  legislature  contemplates  and  authorizes  the 
incorporation  of  a  church  before  the  persons  making  the  application  have  or- 
ganized as  a  church.  Conceding  for  the  argument  (although  the  distinction 
attempted  to  be  drawn  is  shadowy)  that  such  was  the  intention  of  the  above 
constitutional  provision,  if  the  act  of  the  legislature  can  be  construed  so  as  to 
harmonize  with  that  intention,  it  is  our  duty  so  to  construe  it;  and  that  it  is 
susceptible  of  the  construction  that,  before  any  incorporation  can  be  liad,  the 
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persons  making  the  application  and  their  associates  must  have  constituted  a 
church,  religious  society,  or  congregation,  is,  we  think,  manifest  from  the  re- 
quirements in  section  2,  c.  70,  supra,  that,  in  connection  with  the  petition, 
the  petitioners  must  present  to  the  court  or  judge  "a  copy  of  their  constitution 
or  articles  of  association,  and  a  list  of  ail  their  members, "  as  the  word  "mem- 
bers" can  only  refer  to  those  persons  composing  a  church  or  a  religious  soci- 
ety or  congregation  theretofore  formed.  It  is  next  insisted  that  section  8,  art. 
2,  of  the  constitution  of  1875,  abrogated  and  annulled  all  legislative  provisions 
on  the  subject  of  religious  corporations.  Said  section  8  is  as  follows:  *  "That 
no  religious  corporation  can  be  established  in  this  state,  except  such  as  may 
be  created  under  a  general  law  for  the  purpose  only  of  holding  the  title  to 
such  real  estate  as  may  be  prescribed  by  law  for  church  edifices,  parsonages, 
and  cemeteries."  There  is  nothing  in  this  contention.  If  the  act  in  question 
is  not  inconsistent  with  the  said  provisions,  it  is  provided  by  section  1  of 
the  schedule  to  the  constitution  that  it  shall  remain  in  force  until  altered  or 
repealed;  and  if  the  act  is  inconsistent  with  the  above  provision,  which  re- 
quires legislation  to  enforce  it,  the  act  nevertheless  was  continued  in  force  by 
the  same  section  of  the  schedule,  which  declares  that  "  the  provisions  of  all 
laws  inconsistent  with  this  constitution  shall  cease  upon  its  adoption,  except 
that  all  laws  which  are  inconsistent  with  such  provisions  of  this  constitution, 
or  require  legislation  to  enforce  them,  shall  remain  in  force  until  the  1st  day 
of  July,  2877,  unless  sooner  amended  or  repealed."  Before  the  1st  July,  1877, 
every  act  necessary  to  perfect  the  church  corporation  bad  been  performed. 
It  is  also  insisted  that,  although  the  church  had  become  a  separate  body  when 
Moore  executed  bis  deed  conveying  the  lot  in  dispute  to  "The  Trustees  of  the 
First  Baptist  Church  of  Kansas  City,  Missouri,"  said  deed  was  ineffectual  to 
vest  the  title  of  the  lot  in  the  corporation.  In  support  of  this  contention  we 
have  been  cited  to  a  line  of  cases  which  hold  that  when  a  conveyance  is  made  to 
certain  named  persons  as  trustees  of  a  corporate  body,  that  the  effect  of  such 
conveyance  is  to  vest  title  in  them  as  trustees ;  but  that  is  not  this  case.  Here 
the  conveyance  is  made  to  the  trustees,  etc.,  without  naming  them  or  any  of 
them,  and  in  such  case  the  title  vests  in  the  corporation  named  in  the  deed, 
as  is  shown  by  the  following  cases:  Turnpike  Co.  v.  Brush,  10  Ohio,  112; 
People  v.  Runkle,  9  Johns.  147-156;  Road  Co.  v.  Creeger,  5  Har.  &  J.  122; 
Manufacturing  Co.  v.  Starbird,  10  N.  H.  123;  Bayley  v.  Insurance  Co.,  6 
Hill,  476;  Vansant  v.  Roberts,  3  Md.  119;  Christian  Church  v.  McGowan, 
62  Mo.  279;  Douthitt  v.  Stinson,63  Mo.  268;  Society  v.  Varick,  13  Johns.  38; 
Btein  v.  Association,  18  Ind.  237. 

It  is  also  contended  that  the  corporation  had  no  power  to  mortgage  the 
lot  in  question.  This  contention  is  answered  by  section  1,  c.  62,  p.  326,  Gen. 
St.  1865,  and  section  706,  Rev.  St.  1879,  which  provides  "that  every  corpora- 
tion as  such  has  power  *  *  *  to  hold,  purchase,  mortgage,  or  otherwise 
convey  such  real  and  personal  estate  as  the  purposes  of  the  corporation*  may 
require,  not  exceeding  the  amount  limited  in  its  charter  or  the  law  creating 
it."  It  is  also  insisted  that,  as  the  statute  of  this  state  provides  for  foreclos- 
ing a  mortgage  by  a  proceeding  in  a  court  of  law,  the  proceeding  in  equity  in 
the  United  States  circuit  court  to  foreclose  the  mortgage  was  not  permissible, 
and  that  the  decree  rendered  therein  foreclosing  the  mortgage,  and  ordering  a 
sale  of  the  property,  was  not  enforceable,  and  that  the  sale  and  deed  made  in 
performance  thereof  passed  nothing  to  the  purchaser  and  grantee.  There 
is  nothing  in  this  point.  In  the  case  of  Riley  v.  McCord,  24  Mo.  268,  it  is 
said:  "It  was  a  question  in  our  courts  at  one  time  whether  the  proceeding 
under  the  statute  concerning  mortgages  was  one  in  equity,  or  one  at  com- 
mon law,  subject-  to  the  provisions  of  the  statute.  It  was  early  settled  that 
a  proceeding  to  foreclose  the  equity  of  redemption  of  a  mortgage  under  the 
-statute  was  a  proceeding  at  law,  and  was  not  governed  by  the  rules  of  pro- 
ceedings in  equity.    It  has  also  been  the  opinion  that,  notwithstanding  the 
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mode  prescribed  by  the  statute,  a  party  might  forego  the  statutory  remedy,  and 
pursue  his  rights  in  a  court  of  chancery."  It  follows  from  this  that,  if  clian- 
cery  jurisdiction  in  such  cases  could  not  be  denied  to  the  courts  of  the  state, 
it  could  not  be  denied  to  the  United  States  circuit  court,  which  possessed 
chancery  as  well  as  common-law  jurisdiction.  It  not  appearing  in  the  evi- 
dence that  either  "The  American  Baptist  Home  Mission  Society  of  New 
York,"  or  those  claiming  under  the  mortgage  made  to  it,  had  either  actual  or 
constructive  notice  that  the  lot  in  question  had  been  conveyed  by  J.  B.  Moore 
to  Hough,  the  trial  court,  in  the  view  we  have  taken,  was  justified  in  giving 
an  instruction  that  under  the  pleadings  and  evidence  plaintiff  was  entitled  to 
recover.  In  regard  to  the  Hough  deed,  conveying  the  lot  to  James  and  others, 
trustees  of  the  unincorporated  "First  Baptist  Church,"  etc.,  it  may  be  said 
that  the  decree  of  the  Jackson  county  circuit  court  had  the  effect  to  put  what- 
ever title  it  conveyed  to  the  trustees  of  the  unincorporated  church  in  the  trus- 
tees of  the  "First  Baptist  Church  of  Kansas  City,  Missouri,"  said  court  hav- 
ing jurisdiction  of  the  subject-matter  and  parties;  and,  it  further  appearing 
that  when  suit  was  begun  said  church  was  a  de  facto  corporation,  and  when 
the  decree  was  rendered  that  it  had  received  the  certificate  of  the  secretary  of 
state  certifying  to  its  corporate  existence,  such  decree  remains  firm  and  ef- 
fectual till  annulled  by  a  direct  proceeding,  and  is  not  open  to  collateral  at- 
tack. Gray  v.  Bowles,  74  Mo.  419;  Rosenheim  v.  Hart&ock,  90  Mo.  857, 2  S. 
W.  Rep.  473.  This  view  of  the  case  renders  it  unnecessary  to  consider  or 
discuss  the  numerous  points  made  with  reference  to  questions  arising  on  the 
tax  deed,  and  other  matters,  and,  the  judgment  on  the  whole  record  being  for 
the  right  party,  and  no  error  appearing  therein  justifying  an  interference 
with  the  judgment,  it  is  hereby  affirmed. 

Sherwood  and  Brace,  JJ.,  concurring.    Black,  J.,  not  sitting.    Bay,  J., 
absent. 


Bank  of  Commerce  o.  Chambers  ei  at. 
(Supreme  Court  of  Missouri.    November  26, 1888.) 

L  Trusts-  Income  Pa  table  to  Cestui  Que  Trust— Rights  of  Creditors. 

An  income,  given  by  the  will  of  the  wife  to  the  husband  on  condition  of  his  ex- 
ecuting a  release  of  his  estate  by  the  curtesy,  which  he  executes  accordingly,  is 
subject  to  the  claims  of  the  husband's  creditors,  notwithstanding  the  provisions  of 
the  will  to  the  contrary.    Distinguishing  Lampert  v.  Haydel,  9S.  W.  Rep.  780. 

d.  Equity— Jurisdiction— Sequestration  op  Income  op  Trust-Estate. 

Though  a  judgment  creditor  of  the  husband  may  sell  under  execution  the  hus- 
band's estate  by  the  curtesy,  yet,  as  the  release  will  remain  a  cloud  on  the  title,  the 
removal  of  which  will  require  a  decree  in  equity,  and  as  the  case  is  one  of  fraud 
and  of  trust,  and  as  the  creditor  may  go  to  a  court  of  equity  for  a  construction  of 
the  provision  of  the  will  for  the  husband,  he  may  properly  resort  to  a  court  of 
equity  for  relief  in  the  first  instance,  at  his  election. 

Appeal  from  St.  Louis  circuit  court;  Shefard  Barclay,  Judge. 

Suit  by  the  Bank  of  Commerce  against  B.  Maziere  Chambers  and  Julius  8. 
Walsh  to  sequester  the  income  of  an  estate  held  by  Walsh  in  trust  for  Chifln- 
bers,  a  judgment  debtor  of  the  plaintiff.  A  demurrer  to  the  petition  was  sus- 
tained, and,  plaintiff  declining  to  plead  further,  judgment  dismissing  the  peti- 
tion was  rendered,  from  which  it  appeals. 

Albert  Arnstein  and  J.  P.  ifaginn,  for  appellant.  Hitchcock,  Madill  <fr 
Finkelnburg,  for  respondents. 

Sherwood,  J.  The  petition  in  this  cause,  omitting  formal  parts,  is  as  fol- 
lows; That  on  the  bth  day  of  April,  1881,  in  a  ease,  No.  55,867,  in  the  circuit 
court  of  the  city  of  St.  Louis,  in  the  state  of  Missouri,  being  a  case  of  it,  the 
Bank  of  Commerce,  as  plaintiff,  against  B.  M.  Chambers  and  Margaret  F. 
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Smith,  defendants,  it  recovered  judgment  against  Chambers  and  Smith  for  the 
sum  of  $5,134.35,  and  costs,  which  judgment  was  therein  ordered  to  bear  in- 
terest at  the  rate  of  10  per  cent,  per  annum  from  its  date;  that  thereafter, 
to- wit,  on  the  18th  day  of  May,  1881,  the  plaintiff  caused  an  execution  to  issue 
on  said  judgment,  which  execution  was  No.  150,  returnable  to  June  term, 
1881;  that  said  execution  was  directed  and  delivered  to  the  sheriff  of  the  city 
of  St.  Louis,  and  was  by  him  duly  returned  on  the  6th  day  of  June,  1881, 
nulla  bona;  that  thereafter,  to-wit,  on  the  19th  day  of  October,  1882,  in  an- 
other case,  56,939,  in  the  circuit  court  of  the  city  of  St.  Louis,  state  of  Mis- 
souri, being  the  case  of  it,  the  Bank  of  Commerce,  as  plaintiff,  against  B. 
Maziere  Chambers  and  K.  Graham  Frost,  as  defendants,  it  recovered  a  judg- 
ment against  B.  Maziere  Chambers,  who  is  a  defendant  in  the  present  suit, 
and  R.  Graham  Frost,  for  the  sum  of  $5,514.37,  and  costs,  which  judgment 
was  therein  ordered  to  bear  interest  at  the  rate  of  10  per  cent,  per  annum  from 
date;  that  thereafter,  on  the  2d  day  of  January,  1884,  the  plaintiff  caused  an 
execution  to  issue  on  said  judgment,  which  execution  was  No.  135,  return- 
able to  February  term,  1884;  that  said  judgment  was  directed  and  delivered 
to  the  sheriff  of  the  city  of  St.  Louis,  and  by  him  duly  returned  on  the  14th 
day  of  February,  1884,  nulla  bona.  And  plaintiff  further  says  that  nothing 
has  been  paid  on  either  of  the  above-mentioned  judgments;  that  none  of  the 
defendants  in  either  of  said  cases  has  any  property  or  effects  of  any  kind  sub- 
ject to  execution  and  levy.  And  plaintiff  says  that  Mrs.  Marie  C.  Chambers, 
the  wife  of  defendant  B.  Maziere  Chambers,  died  on  the  9th  day  of  December, 
1883,  in  the  county  of  St.  Louis,  state  of  Missouri;  that  she  made  a  will,  which 
was  duly  probated  in  the  probate  court  of  St.  Louis  county,  on  the  20th  day 
of  December,  1883;  and  a  certified  copy  thereof  was  filed  in  the  office  of  tho 
recorder  of  deeds  of  the  city  of  St.  Louis,  state  of  Missouri,  in  Book  723,  p.  81  ► 
on  the  24th  day  of  December,  1883;  that  among  other  provisions  immaterial 
to  this  case  the  said  testatrix  gave  the  income  of  property  worth  half  a  million 
dollars,  which  income  is  now  #20,000  per  annum,  to  the  defendant  Walsh,  in 
trust  for  the  defendant  Chambers,  during  his  natural  life.  The  language  of 
the  will  on  this  point  is  as  follows: 

"Seventh.  All  of  the  rest  and  residue  of  my  estate,  real,  personal,  and 
mixed,  whereof  I  shall  die  seized,  entitled,  or  possessed,  I  give,  bequeath,  and 
devise  to  my  brother  Julius  S.  Walsh  in  trust,  that  he  manage,  hold,  and  dis- 
pose of  the  same  during  the  natural  life  of  my  husband;  that  quarterly  he 
pay  the  net  rents,  issues,  and  profits  arising  therefrom  into  the  proper  hands. 
of  my  husband  alone,  or  such  person  or  persons  as  he,  my  husband,  by  any 
order  in  writing,  may,  for  that  purpose,  appoint,  and  after  the  death  of  my/ 
husband  to  convey  to  such  person  or  persons  for  such  estates  and  in  such  por- 
tions as  would  by  the  laws  of  Missouri,  then  in  force,  be  declared  to  be  my 
rightful  heirs  bad  I  survived  him:  provided  that  such  heirs  be  descendants, 
of  mine,  they,  or  the  survivors  of  them,  shall  have  only  a  contingent  estate 
in  the  property  thus  inherited,  to  become  vested  only  on  his  or  hers,  the  sur- 
vivor, attaining  majority.  And  upon  the  death  of  any  one  the  inheritance  to 
be  declared  to  the  exclusion  of  my  husband,  my  desire  being  that  my  estate 
shall  remain  in  my  family;  if  it  cannot,  among  my  descendants.  And  1  give 
to  my  said  trustee  the  power  to  sell  or  to  convert  any  part  of  the  trust  prop- 
erty, and  the  proceeds  thereof,  to  reinvest  in  such  real  or  personal  estate,  or 
in  such  securities,  as  to  my  said  trustee  may  seem  expedient  and  discreet;  or 
to  employ  the  same  in  the  improvement  of  any  portion  of  my  real  estate,  giv- 
ing, also,  to  my  said  trustee  power  to  lease  over  for  a  term  of  years,  not  ex- 
ceeding thirty.  But,  in  every  instance  of  such  sale,  conversion,  lease,  or  im- 
provement, the  written  consent  of  my  husband  thereto  to  be  first  had  and 
obtained,  and  without  such  consent  no  exercise  of  powers  herein  conferred  to 
be  valid;  my  object,  and  my  only  object,  and  1  have  by  the  creation  of  this 
trust  none  other  than  that,  because  of  the  affection  I  entertain  for  my  hus- 
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band,  the  tender  love  which  has  characterized  our  union  with  each  other,  the 
feai  he  may  become  embarrassed,  I  may  of  my  own  estate  always  throughout 
his  life  secure  to  him  an  ample  independence  forever,  free  from  the  claims 
and  demands  of  any  creditor  he  may  now  or  hereafter  have,  and  without  any 
right  to  intervene  or  sequester  the  revenues  of  the  trust  for  the  payment  of 
their  claims  or  demands.  And  in  the  event  of  the  death  or  resignation  of  my 
said  trustee,  or  that  by  any  cause  he  be  incapacitated  or  disqualified  for  the 
performance  of  the  duties  of  the  trust,  I  authorize  my  husband,  by  writing 
under  his  seal  and  signature,  and  duly  acknowledged  as  in  release  of  deeds,  to 
name  and  appoint  another  trustee,  who,  from  the  date  of  the  filing  of  such  in- 
strument for  record  in  the  proper  office  in  the  said  city  of  St.  Louis,  shall  be 
subrogated  in  the  lieu  and  stead  of  said  Julius  S.  Walsh,  the  same  as  herein 
originally  named,  and  of  course  to  be  subjected  to  the  said  trust,  limitations, 
conditions,  restrictions,  and  provisions  here  contained.  This  power  of  ap- 
pointment is  a  continuing  one,  to  be  exercised  as  often  as  necessity  require. 
The  provisions  herein  made  for  my  husband  are  upon  condition  that,  within 
six  months  after  the  probate  of  my  will,  he,  by  deed  duly  executed  and  in  the 
said  city  of  St.  Louis  duly  recorded,  release  any  right,  title,  or  estate  as  ten- 
ant by  the  curtesy  he  may  have. " 

And  plaintiff  further  says  that  the  defendant  Chambers  had  an  estate  by 
the  curtesy  in  the  real  estate  of  his  deceased  wife,  from  which,  if  he  had  re- 
tained it,  he  would  have  had  an  income  of  at  least  $15,000  per  annum,  which 
said  income  would  have  been  subject  to  seizure  and  sale  upon  execution  by 
plaintiff,  to  satisfy  its  judgment  hereinbefore  set  forth.  Plaintiff  further 
states  that,  for  the  purpose  of  hindering,  delaying,  and  defrauding  plaintiff, 
and  for  the  purpose  of  securing  to  his  own  use  an  estate  which  he  (said 
Chambers)  believed  to  be  secure  from  attack  and  seizure  by  plaintiff  herein, 
he  did,  heretofore,  to-wit,  on  the  30th  day  of  December,  1888,  by  deed  duly 
recorded  in  the  office  of  the  recorder  of  deeds  of  the  city  of  St.  Louis,  state  of 
Missouri,  and  in  Book  No.  714,  page  525  thereof,  convey  his  said  estate,  by 
the  curtesy,  as  required  by  the  will  of  his  wife,  to  the  defendant  Julius  8. 
Walsh,  in  consideration  of  the  provision  in  his  favor  in  the  said  will  of  his 
wife.  And  plaintiff  further  says  that  the  defendant  Walsh  has  accepted  the 
position  of  trustee  for  defendant  Chambers  under  the  will  of  the  iatter's  wife, 
and  by  reason  of  the  conveyance  of  the  estate  by  the  curtesy  to  him  by  de- 
fendant Chambers,  he  (said  Walsh)  pays  over  to  said  Chambers,  quarterly,  as 
such  trustee,  the  income  of  the  trust-estate,  to  the  amount  of  $5,000  per  quar- 
ter. And  plaintiff  further  says  that  the  deceased  testatrix  did  not  leave,  and 
never  had,  any  equitable  separate  estate;  that  she  inherited  the  property  she 
left  from  her  father;  that  there  are  no  debts  proved  against  her  estate,  though 
it  has  been  in  process  of  administration  since  December  23,  1888;  and  that 
there  are  no  debts  in  existence  to  be  proved.  And  plaintiff  further  says  it  is 
wholly  without  remedy  as  to  the  collection  of  its  two  judgments  above  set 
out,  unless  this  court  order  and  decree  that  the  defendant  Walsh  pay,  quar- 
terly, to  plaintiff  what,  under  the  terms  of  the  will,  and  by  reason  of  the  con- 
veyance of  said  estate  by  the  curtesy,  he  would  otherwise  pay  to  defendant 
Chambers,  until  the  plaintiff's  said  judgments  shall  be  satisfied.  Wherefore 
plaintiff  prays  that  defendant  Chambers  be  enjoined  from  receiving,  and  de- 
fendant Walsh  be  enjoined  from  paying,  him  any  of  the  income  provided  for 
in  the  will  of  Mrs.  Marie  C.  Chambers  until  the  plaintiff's  judgments  are 
satisfied;  and  that  defendant  Walsh  be  ordered  to  pay  plaintiff,  in  part  satis- 
faction of  them,  each  quarter  of  a  year,  the  income  of  the  estate  of  which  he 
is  trustee  for  defendant  Chambers  until  they,  said  judgments,  are  fully  satis- 
fied; and  that  such  further  relief  be  granted  plaintiff  as  to  the  court  may  seem 
proper.  A  demurrer  was  successfully  interposed  on  the  grounds  that  the  pe- 
tition did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  did  not 
state  facts  sufficient  to  entitle  plaintiff  to  equitable  relief.    The  plaintiff  de- 
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•dining  to  plead  further,  final  judgment  was  entered,  dismissing  his  petition. 
Hence  this  appeal. 

1.  The  object  of  this  proceeding,  as  is  apparent  from  the  petition,  is  to  se- 
quester the  income  of  an  estate  held  by  Julius  S.  Walsh,  as  trustee  for  the  de- 
fendant Chambers,  under  and  by  virtue  of  a  trust  created  in  his  favor  by  the 
will  of  his  late  wife,  and  to  apply  such  income  to  the  payment  of  two  judg- 
ments, each  for  about  $5,000,  recovered  by  plaintiff  against  the  defendant 
Chambers  and  others. 

2.  The  validity  of  such  trusts,  speaking  in  a  general  way,  has  been  recently 
affirmed  in  the  case  of  Lampert  v.  Hay  del,  9  8.  W.  Hep.  780,  decided  at  the 
present  term. 

3.  But  there  are  some  circumstances  connected  with  this  particular  trust, 
deserving  of  consideration,  as  to  whether  they  do  not  take  it  out  of  the  opera- 
tion of  the  rule  announced  in  the  case  just  cited,  that  trusts  may  be  created  in 
favor  of  a  person  which  will  be  inalienable  by  him,  and  out  of  the  reach  of  his 
creditors,  though  there  be  no  limitation  over  or  cesser,  and  no  discretionary 
power  of  payment  lodged  in  the  trustees,  if  such  trust  be  created  by  the  gra- 
tuitous act  of  a  third  person,  with  a  view  to  the  support  and  maintenance  of 
the  beneficiary  during  life.  That  decision,  and  the  class  to  which  it  belongs, 
rest  in  a  large  part  upon  the  distinct  ground  that  a  creditor  is  not  defrauded, 
and  therefore  has  no  cause  of  complaint,  because  the  owner  of  property,  in 
the  free  exercise  of  bis  will,  so  disposes  of  it  that  the  object  of  his  bounty, 
who  parts  with  nothing  in  return,  has  a  sufficient  income  provided  for  and 
applied  to  his  life  support.  In  the  case  at  bar  the  beneficiary  did  part  with 
something  in  return.  But  for  his  compliance  with  the  express  condition  in 
the  will,  by  the  surrender  of  his  curtesy  in  his  wife's  estate  by  deed,  as  the 
petition  recites,  duly  recorded,  the  income  provided  for  his  use  would  never 
have  become  his.  This  stands  confessed  by  the  demurrer.  He  therefore  oc- 
cupies the  attitude  of  a  purchaser  of  that  income,  as  much  so  as  does  a  wife 
who  receives  a  conveyance  of  land  in  consideration  of  the  relinquishment  of 
her  dower  in  other  property  of  her  husband.  Woodson  v.  Pool,  19  Mo.  340; 
Novelty  Co.  v.  Pratt,  21  Mo.  App.  171;  Bisp.  Eq.  157;  2  Perry,  Trusts,  (3d 
Ed.)  §  635;  Gar  but  v.  Bowling,  81  Mo.  214.  The  two  cases  are  absolutely 
parallel.  Regarding,  then,  the  defendant  in  the  light  of  a  purchaser  of  the 
income  bestowed  upon  him  by  the  will  of  his  wife,  and  not  as  the  mere  re- 
cipient of  her  bounty,  it  must  be  ruled  that  such  income  is  subject  to  the  claims 
of  his  creditors,  and  subject  in  this  proceeding. 

4.  Something  has  been  said  about  the  plaintiff  having  a  remedy  at  law  by 
proceeding  to  sell  the  curtesy  estate.  It  is  true,  he  might  have  done  this, — 
taken  a  sheriff's  deed,  brought  an  action  of  ejectment,  and  on  the  trial  have 
shown  the  fraud,  and  thus  have  succeeded;  but  in  the  end  the  deed  made  by 
defendant  Chambers  to  defendant  Walsh  would  still  have  remained  a  cloud 
upon  the  title,  requiring  a  decree  in  equity  to  have  it  removed.  This  would 
give  equity  jurisdiction  in  the  first  instance,  in  order  to  avoid  a  multiplicity  of 
suits,  and  afford  full  and  complete  relief  in  a  single  proceeding.  Harrington 
v.  Utterback,  57  Mo.  519. 

5.  Besides,  the  petition  discloses  a  case  of  fraud  and  of  trust,  both  of  which 
are  ancient  grounds  of  equitable  jurisdiction,  and  when  such  jurisdiction  is 
origihal  and  ancient,  it  is  not  ousted  by  the  mere  fact  that  a  court  of  law  can 
afford  an  apparently  adequate  relief.  Pratt  v.  Clark,  Id.  189;  Stewart  v. 
Caldwell,  54  Mo.  536. 

6.  Moreover,  plaintiff  had  a  right  to  go  into  a  court  of  equity  to  have  it 
construe  the  clause,  and  have  it  enforce  the  trust  created  by  the  will,  and  the 
facts  alleged  in  the  petition;  and  the  prayer  for  general  relief  authorized  such 
action  by  the  court. 

7.  Finally,  the  plaintiff  had  its  election  to  resort  either  to  the  fund  it  did, 
in  order  to  compel  payment  of  its  judgment,  or  it  might  have  resorted  to  the 
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property  alleged  to  have  been  fraudulently  exchanged  for  that  fund.  There- 
fore judgment  reversed,  and  cause  remanded,  with  directions  to  enter  a  de- 
cree for  plaintiff.     All  concur.    Rat,  J.,  absent* 


Troyer  et  ah  v.  Wood^ 

(Supreme  Court  of  Missouri.    December  20, 1888.) 

Taxation— Tax  Sale— Notice  to  Non-Resimwt— Erbob  in  Name. 

Rev.  St.  Mo.  $  3494,  provides  that  in  actions  against  non-residents  the  court  or 
clerk  shall  make  an  order  directed  to  them,  notifying  them  of  the  commencement 
of  the  suit.  Section  3499  makes  provision  for  cases  where  the  names  of  the  parties 
whose  interests  are  sought  to  be  passed  upon  are  unknown.  Held,  that  the  names 
must  be  correctly  given,  and  that  a  sale  of  the,  land  of  Daniel  Troyer  for  taxes,  in  a 
proceeding  against  and  notice  to  Daniel  Tragar,  was  a  nullity,  though  the  latter 
name  was  taken  from  the  record  of  Daniel  Troyer's  deed. 

Appeal  from  circuit  court,  Vernon  county;  Charles  G.  Burton,  Judge. 

Ejectment  by  Seth  Troyer  and  others,  heirs  of  Daniel  Troyer,  against  Joseph 
M.  Wood,  holding  under  a  sale  for  taxes.  Judgment  for  plaintiffs,  and  defend- 
ant appeals. 

6?.  8.  Hoss,  for  appellant.    E.  E.  Kimball,  for  respondents. 

Sherwood,  J.  Plaintiffs,  the  heirs  of  Daniel  Troyer,  deceased,  brought 
ejectment  for  N.  E.  J  of  the  S.  E.  J  of  section  18,  township  35,  range  29.  Pe- 
tition in  usual  form;  answer,  a  general  denial.  Plaintiffs  proved  themselves 
heirs  of  Daniel  Troyer,  deceased,  and  then  showed  a  regular  chain  of  title 
from  the  United  States  to  Holbrook,  Holbrook  to  Huselton,  Huselton  to  Rich- 
ardson, and  Richardson  to  said  Daniel  Troyer.  The  deed  from  Richardson  to 
Troyer  was,  however,  entered  on  the  records  as  being  from  Richardson  to  Dan- 
iel Tragar.  Defendant  claims  under  tax  proceedings  resulting  in  judgment 
and  sale  of  the  land  in  controversy,  and  through  mesne  conveyances  from  the 
purchaser  at  such  sale,  who  received  a  sheriff's  deed  for  the  land  aforesaid. 
The  tax  suit  mentioned  was  instituted  against  Daniel  Tragar.  The  circuit 
court  was  of  the  opinion  that  the  tax  proceedings  were  void,  because  of  the 
insufficiency  of  the  affidavit  for  publication,  in  that  it  alleged  the  non-resi- 
dence of  the  defendant  Daniel  Tragar,  on  "knowledge  and  belief."  Owing  to 
views  to  be  presently  developed,  it  is  not  necessary  to  discuss  the  sufficiency 
of  that  affidavit.  For  the  purposes  of  this  opinion  it  may  be  conceded  that 
every  step  taken  in  the  tax  suit  against  Daniel  Tragar  was  regular  and  valid 
from  inception  to  termination.  It  may  also  be  conceded  that,  owing  to  the 
mistake  made  by  the  recorder  in  recording  the  deed  from  Richardson  to  Dan- 
iel Troyer,  that  deed  was  so  recorded  as  to  make  it  appear  that  Daniel  Tragar 
was  the  grantee  in  such  deed,  and  therefore,  under  the  ruling  in  Terrell  v. 
Andrew  Co.,  44  Mo.  809,  Tragar  must  be  regarded  as  the  record  owner  of  the 
land  in  suit.  It  may  also  be  conceded  that  under  the  ruling  in  Vance  v.  Cor- 
rigan,  78  Mo,  94,  that  a  suit  for  back  taxes  is  properly  brought  against  the 
apparent,  i.  e.t  the  record  owner,  of  real  property,  and  that  such  record  owner 
is  to  be  treated  as  the  true  owner,  and  that  a  tax  sale  made  against  such  ap- 
parent or  record  owner  of  the  property  will  bind  the  true  owner,  who  claims 
under  the  apparent  owner  by  unrecorded  deed.  These  concessions  may  freely 
be  made;  yet,  being  made,  how  do  they  affect,  or  what  bearing  do  they  have 
on,  the  case  at  bar?  These  concessions  and  statements  have  been  made  in  or- 
der to  a  full  understanding  of  the  precise  status  of  the  case  in  hand.  But 
Daniel  Troyer,  nor  those  who  derive  their  title  from  him,  do  not  claim  under 
Daniel  Tragar,  neither  by  unrecorded  deed  nor  otherwise;  they  are  not  in 
privity  with  him,  either  in  blood,  estate,  or  law,  and  consequently  the  principle 
announced  in  Vance's  Case,  supra,  can  have  no  application  here.  Bigelow, 
Estop.  (3d  Ed.)  284. 
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The  only  question,  therefore,  arising  upon  the  foregoing  facts  is:  What  ef- 
fect did  the  tax  proceedings  and  Judgment  against  Daniel  Tragar  have  against 
Daniel  Troyer?  It  is  a  principle  of  universal  justice  that  no  one  shall  be  con* 
demned  in  his  person  or  property  without  notice,  and  opportunity  to  be  heard 
in  his  defense.  Notice  is  therefore  essential  to  the  jurisdiction  of  all  courts; 
and  the  rule  which  requires  that  it  be  given  to  the  party  whose  interests  and 
rights  are  sought  to  be  affected  by  judicial  proceedings,  is  as  old  as  the  law 
itself.  A  judgment,  without  notice  given,  without  opportunity  to  be  heard, 
possesses  none  of  the  attributes  of  a  judicial  determination;  it  is  simply  judi- 
cial usurpation  and  oppression ;  a  mere  arbitrary  edict,  based  upon  an  ex  parte 
statement,  and  entered  upon  the  records  of  the  courts  in  defiance  of  the  maxim, 
audi  alteram  partem.  Such  a  judgment  deserves  not  the  name  it  bears,  and 
will  not  be  respected  and  upheld  in  any  forum  where  right  and  justice  are  ad- 
ministered. This  doctrine  is  met  with  and  approved  at  almost  every  turn  you 
take  in  the  broad  fields  of  adjudication,  and  is  announced  by  authorities  too 
numerous  for  computation .  Nations  v .  Johnson,  24  How .  203 ;  Lessee  of  Wal- 
den  v.  Craig,  14  Pet  154;  Webster  v.  Reid,  11  How.  487;  Galpin  v.  Page, 
18  Wall.  850;  Earle  v.  McVeigh,  91  U.  S.  508;  Windsor  v.  McVeigh,  98  U. 
8.  274;  Pennoyer  v.  Neff,  95  U.  S.  714;  Rockwell  v.  Hearing,  85  N.  Y.  802; 
Mason  v.  Messenger,  17  Iowa,  261 ;  Freem.  Judgm.  (3d  Ed.)  §§  117, 118, 495; 
Hitchcock  v.  Aicken,  1  Caines,  473;  Black  w.  Tax  Titles,  213.  But  notice  may 
be  either  actual  or  constructive,  and  the  state  possesses  the  power  to  substi- 
tute service  by  publication  in  lieu  of  personal  service;  but  such  substituted 
service,  when  authorized  or  permitted  by  law,  is  as  much  an  element  of  juris- 
diction as  is  personal  service  where  trial  is  the  only  method  of  service  pre- 
scribed. In  re  Bank,  18  N.  Y.  199*  And  proceedings  in  rem  or  quasi  in 
rem  are  not  exempt  from  the  operation  of  the  rule  which  makes  service  of  no- 
tice in  some  form  an  essential  of  jurisdiction.  Cooley,  Const.  Lim.  (5th  Ed.) 
498-500,  and  cases  cited;  Wells,  Jur.  §  88;  Wade,  Notice,  (2d  Ed.)  §§  1144, 
1161;  Wap.  Proa  in  Bern,  p.  88,  §  570  et  seq.,  and  cases  cited;  Woodruff  v. 
Taylor,  20  Vt.  65;  Denning  v.  Corwin,  11  Wend.  647;  Freeman  v  Thomp- 
son, 53  Mo.  196,  and  cases  cited.  Our  statute  in  relation  to  proceedings  where 
publication  of  notice  is  authorized  as  to  non-resident  or  absent  parlies,  re- 
quires that  the  court  or  clerk  "shall  make  an  order  directed  to  the  non-resi- 
dents or  absentees,  notifying  them  of  the  commencement  of  the  suit,"  etc. 
Section  8494.  This  section  of  course  means  that  the  names  of  such  non-resi- 
dents or  absentees  shall  be  specified  in  the  order.  In  no  other  conceivable 
way  could  the  order  be  "directed"  to  them.  This  view  is  enforced  by  section 
8499,  requiring  certain  things  to  be  done  where  the  names  of  parties  whose 
interests  are  sought  to  be  passed  upon  are  "unknown"  to  the  insti  tutor  of  the 
suit.  The  name  of  such  non-resident  party,  or  the  proper  excuse  for  not  giv- 
ing it,  is  as  essential  to  jurisdiction  in  any  given  case,  as  is  the  description  of 
the  property  sought  to  be  affected  by  the  proposed  judgment  or  decree;  and 
the  necessity  of  such  description  will  not  be  denied.  These  premises  being 
granted,  it  must  needs  follow  that  the  judgment  in  the  tax  suit  did  not  bind 
Daniel  Troyer,  as  he  was  not  a  party  thereto;  and  as  he  was  not  a  privy  in  es- 
tate, or  otherwise,  with  the  defendant  in  such  suit,  the  only  rational  conclu- 
sion which  can  be  reached  is  that  as  to  him  such  judgment  was  a  nullity,  and 
has,  as  to  him  and  his  heirs,  no  binding  force  or  validity.  Wells,  Res  Adj.  § 
28,  and  cases  cited;  Bigelow,  Estop.  (3d  Ed.)  95  et  seq.;  Freem.  Judgm.  (3d 
Ed.)  §  162.  Therefore  the  judgment  of  the  circuit  court  holding  the  tax -suit 
proceeding  invalid  as  against  plaintiffs  is  affirmed.  All  concur.  Rat,  J., 
absent. 
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Chamberlain  «.  Blodoett. 

(Supreme  Court  of  Missouri.    December  30, 1888.) 

Taxation— Notice  of  Tax  Sals— Error  in  Name— Idem  Sonanb, 

Under  Rev.  St.  Mo.  $  8494,  providing  that  in  proceedings  to  enforce  a  lien  against 
the  property  of  a  non-resident,  he  mast  be  named  in  the  order  of  publication,  a  tax 
sale  of  land  owned  by  UM.  B.  Millen, "  under  a  publication  of  notice  to  UM.  B.  Mil- 
ler, "is  void,  the  two  names  not  being  idem  sonans;  and  it  is  immaterial,  as  against . 
a  grantee  of  "Millen, "  that  the  name  of  "Miller"  appears  on  the  tract-books  of  the 
county  as  owner  of  the  land.    Following  Troyer  v.  Woody  ante*  43. 

Appeal  from  circuit  court,  Barry  county;  William  F.  Gkiger,  Judge. 

Ejectment  by  C.  W.  Chamberlain  against  C.  A.  Blodgett.  Judgment  for  de- 
fendant, and  plaintiff  appeals. 

George  Hulbert,  for  appellant.  Norman  Qibbs  and  T.  M.  Allen,  for  re- 
spondent. 

Sherwood,  J.  Ejectment  for  S.  E.  \  of  section  3,  township  24,  range  28. 
in  Barry  county.  Plaintiff  relies  upon  tax  proceedings  in  Barry  circuit  court, 
instituted  against  M.  B.  Miller,  resulting  in  sale  of  the  land  aforesaid,  and  deed 
by  the  sheriff  to  Talbert  and  Hesse,  under  whom  plaintiff  claims  by  mesne 
conveyances.  The  county  tract-book  showed  for  more  than  10  years  past  that 
the  property  in  suit  had  been  located  and  entered  in  1857,  by  said  M.  B.  Miller. 
The  defendant,  Blodgett,  is  the  tenant  of  Allen,  who  bought  the  land  and  re- 
ceived a  deed  from  McPherson  B.  Millen,  the  patentee  from  the  United  States 
government  in  1860,  which  patent  was  put  to  record  in  1885,  after  the  oc- 
currence of  the  tax  sale.  The  deed  of  the  patentee  to  Allen  is  signed  "M.  B. 
Millen."  Under  the  provisions  of  the  statute,  where  proceedings  are  insti- 
tuted against  a  non-resident,  in  order  to  the  enforcement  of  a  lien  against  his 
property,  he  must  be  named  in  the  order  of  publication.  Section  3494.  If 
not  thus  named,  and  named  correctly,  the  substituted  service  of  process  is  as 
void  and  valueless  as  if  a  blank  had  been  left  where  the  wrong  name  was  in- 
serted. A  case  of  this  sort  doesoiot  rest  upon  the  same  footing,  by  any  means, 
as  the  service  of  personal  process  upon  the  right  party  by  the  wrong  name. 
Such  service  as  that  is  generally  held  to  be  good,  (Wade,  Notice,  §  1318;)  but 
the  distinction  between  the  two  methods  of  service  and  their  legal  effect  is 
most  obvious.  In  the  case  of  substituted  service,  or  service  by  publication, 
no  one  is  served  who  is  not  named,  or,  what  amounts  to  the  same  thing,  who 
is  incorrectly  named;  while  in  case  of  personal  service,  the  right  party  is 
actually  served  by  delivery  of  the  writ,  though  he  is  not  correctly  named 
therein.  The  publication  as  to  Miller  was  no  publication  as  to  Millen;  the 
names  are  not  idem  sonans.  They  are  readily  distinguishable  in  sound  from 
each  other.  Thei  r  pron  u  nciation  is  by  no  means  similar.  "It  matters  not  how 
two  names  are  spelled, — what  their  orthography  is.  They  are  idem  sonans, 
within  the  meaning  of  the  books,  if  the  attentive  ear  finds  difficulty  in  dis- 
tinguishing them  when  pronounced,  or  common  and  long-continued  usage  has 
by  corruption  or  abbreviation  made  them  identical  in  pronunciation/'  This 
was  the  rule  announced  in  Hobson  v.  Thomas,  55  Mo.  581,  where  it  was  held 
that  Mathews  and  Mather  were  not  idem  sonans.  See,  also,  Whelen  v.  Weaver, 
93  Mo.  430,  6  S.  W.  Rep.  220.  This  is  not  a  case  of  a  judgment  in  rem  where 
the  proceedings  bind  the  whole  world;  but  the  proceedings  were  of  a  limited 
character;  they  bound  only  the  parties  to  the  tax  suit.  Millen  was  not  one  of 
those  parties;  and  process  in  such  cases  gives  no  jurisdiction  as  to  the  things 
indebted,  when  it  fails  to  run  against  such  "thing  as  the  property  of  the 
debtor."  Wap.  Proc.  in  Rem,  §  596.  And  the  necessity  for  the  service  of 
notice  is  just  as  great  in  this  class  of  actions  as  in  any  other.  A  judgment 
without  notice  is  void,  and  it  isjaeyond  the  power  of  the  legislature , to  make 
invalid.    Notice  in  some  form  is  the  sine  qua  non  of  jurisdiction.    And  the 
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case  is  not  bettered  for  the  plaintiff  because  the  name  of  Miller  was  on  the 
tract-books  of  the  county  as  the  owner  of  the  land.  It  would  have  made  no 
difference,  either,  if  his  name  had  been  on  the  deed  records  as  the  apparent 
owner,  because  this  is  not  a  case  where  an  apparent  owner  has  been  at  one 
time  the  real  owner  of  the  property,  and  others,  whose  names  do  not  appear, 
hold  by  unrecorded  deed,  or  as  heirs  or  devisees;  on  the  contrary,  the  grantee- 
of  Millen  holds  by  a  title  wholly  independent  of  Miller.  He  is  not  in  privity 
with,  and  makes  no  claim  under,  him.  The  authorities  bearing  on  the  dif- 
ferent points  hereinbefore  set  forth  are  fully  discussed  in  Troyer  v.  Wood,  ante, 
42,  decided  at  the  present  term.  Ruling  the  same  way  in  this  case  as  in  that, 
we  affirm  the  judgment.    All  concur.    Hay,  J.,  absent. 


HOFFELMANN  et  oi.  t>.  FRANKS* 
(Supreme  Court  of  Missouri.    December  20, 1888.) 
Injunction— Dissolution— Assessment  of  Damages— Notice, 

After  an  injunction  pendente  lite  has  been  dissolved  at  the  final  hearing,  a  mo- 
tion for  an  assessment  of  damages  caused  by  the  injunction,  made  at  a  subsequent 
term,  without  notice  to  the  adverse  party,  should  be  denied. 

Error  to  St.  Louis  circuit  court;  Wuxiam  H.  Horner,  Judge. 

A  suit  was  pending  in  which  Frieda  Hoffelmann  and  others  were  plaintiffs- 
and  George  Franke  was  defendant.  An  injunction  pendente  lite  was  granted* 
which  at  the  final  hearing  was  dissolved.  At  a  later  term  defendant  moved, 
to  assess  the  damages  occasioned  by  the  injunction,  which  was  refused,  and 
he  brings  error. 

Martin,  Laughlin  cfe  Kern,  for  plaintiff  in  error.  Krum  &  Jonas,  for  de- 
fendants in  error. 

Sherwood,  J.  In  this  cause  the  injunction  was  in  aid  of  the  principal  suit, 
the  latter  was  heard  on  its  merits,  the  petition  dismissed,  and  the  injunction 
dissolved  on  the  lbth  day  of  December,  1881.  On  the  23d  of  April,  1883,  a 
motion  was  filed  for  the  assessment  of  damages,  but  no  notice  of  the  motion 
was  served  on  the  opposite  party,  and  on  November  12th  next  following  the 
motion  to  assess  damages  was  denied.  The  point  has,  it  seems,  never  been 
ruled  by  this  court,  whether  an  assessment  of  damages  must  occur  at  the  same 
term  at  which  the  dissolution  of  the  injunction  occurs;  but  this  has  been  the 
ruling  made  by  the  St.  Louis  court  of  appeals  in  Loehner  v.  Hill,  19  Mo.  App. 
141,  and  it  is  believed  that  this  ruling  is  in  accord  with  the  prevalent  practice 
in  such  cases.  But,  however  that  may  be,  whether  it  be  admissible  to  proceed 
to  have  an  inquiry  of  damages  after  the  lapse  of  the  term  at  which  the  dissolu- 
tion of  the  injunction  occurs  or  not,  it  would  certainly  seem  requisite,  after 
such  term  has  gone  by,  to  notify  the  opposite  party  of  the  proposed  inquiry  of 
damages  before  proceeding  to  have  the  same  assessed.  This  was  the  view 
taken  by  the  lower  court,  and  we  affirm  the  judgment. 

Norton,  C.  J.,  and  Black  and  Brace,  JJ.,  concur.    Bay,  J.,  absent. 

In  my  opinion,  the  court  should  have  ordered  notice  to  be  given  of  the  mo- 
tion, and  not  have  dismissed  the  cause.  T.  A.  Sherwood. 


Fitzgerald  c.  Barker. 

(Supreme  Court  of  Missouri.    December  20, 1888.) 

1.  Negotiable  Instruments— Consideration— Satisfaction  op  Larger  Debt. 

One  who  takes  a  note  in  part  satisfaction  of  a  larger  debt,  and  releases  valuable 
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liens,  is  a  holder  for  value. 
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&  Saks— Action  on— Knowledge  of  Fra.fi>. 

Where  a  grantee  assumes  in  the  deed  the  payment  of  notes  of  the  grantor,  the 
grantor's  fraudulent  misrepresentations  as  to  the  non-existence  of  liens  are  no  de- 
fense to  an  action  against  the  grantee  hy  a  holder  of  the  notes  for  value  before 
maturity,  the  latter  not  being  implicated  in  the  fraud;  and  the  holder  cannot  be 
prejudiced  by  knowledge  subsequently  acquired. 

3.  Same— Evidence— Payment  of  Similar  Note. 

The  grantee  having  paid  one  of  the  notes,  it  is  proper  to  refuse  to  allow  him  to 
testify  to  "the  circumstances  concerning  the  payment. " 

4.  Appeal— Review— Rulings  on  Evidence. 

Any  admissions  by  the  holder,  at  the  time  of  payment,  tending  to  show  complicity 
in  the  fraud,  should  have  been  disclosed  at  the  time  of  offering  testimony  of  the 
circumstances  in  order  to  raise  error  in  its  rejection  because  of  such  alleged  admis- 
sions. 
&  Same — Review — Harmless  Error— Reversal. 

A  defendant  cannot  complain  of  erroneous  instructions  where  the  evidence  ad- 
mits of  a  verdict  for  plaintiff  only,  especially  as  by  Rev.  St.  Mo.  $  8775,  there  can- 
not be  a  reversal  except  for  error  materially  affecting  the  merits. 

Appeal  from  St.  Louis  circuit  court;  William  H.  Horner,  Judge. 
Action  by  John  Fitzgerald  against  John  Barker  on  several  promissory 
notes.    Judgment  for  plaintiff,  and  defendant  appeals. 
Taylor  &  Pollard,  for  appellant.     George  A.  Cattleman,  for  respondent. 

Sherwood,  J.    This  cause  comes  here  on  appeal,  and  for  the  third  time. 
70  Mo.  685;  85  Mo.  13.    The  petition  alleges  that  on  November  2, 1872,  John 

5.  Thomas  and  wife  conveyed  to  defendant  certain  real  estate,  by  warranty 
deed,  wherein  they  covenanted  to  warrant  and  defend  the  title  to  said  premises 
against  the  lawful  claims  of  all  persons  whomsoever,  except  against  the  fol- 
lowing-named deed  of  trust  and  notes  on  said  property,  to- wit:  Two  notes 
of  $2,000  each,  payable  two  years  after  date,  and  eight  interest  notes,  for  $100 
each,  payable,  respectively,  at  6,  12,  18,  and  24  months  after  date,  all  of  said 
notes  being  made  by  said  John  S.  Thomas,  and  payable  to  his  own  order, 
(which  said  defendant  assumed  and  agreed  to  pay,)  and  the  taxes  for  1873; 
said  assumption  and  agreement  being  duly  incorporated  in  said  deed.  Plain- 
tiff, at  the  date  of  said  deed,  was  the  holder  and  owner  of  one  of  said  $2,000 
notes,  and  the  four  interest  notes  thereon,  payable,  respectively,  in  6, 12,  18, 
and  24  months  from  date,  all  said  notes  bearing  date  November  1,  1872,  and 
bearing  interest,  after  maturity,  at  10  per  cent,  per  annum.  Defendant  ac- 
cepted said  deed,  and  entered  into  possession  of  said  property  thereunder  and 
thereby,  and  by  virtue  of  said  assumption  and  agreement  and  assignment 
to  plaintiff  became  liable  to  pay  said  several  notes  to  plaintiff,  as  the  holder 
thereof,  as  they  severally  fell  due.  The  first  of  said  interest  notes  was  duly 
paid  by  defendant  to  plaintiff  at  maturity  thereof,  but  the  residue  remains  in 
his  hands,  unpaid;  but,  although  said  $2,000  note  and  said  three  interest 
notes,  due,  respectively,  in  12,  18,  and  24  months,  have  been  long  since  due, 
yet  they,  and  each  of  them,  remain  wholly  unpaid.  Wherefore,  plaintiff  prays 
judgment  for  the  amount  of  said  $2,000  principal  note  and  said  three  unpaid 
interest  notes,  due  at  12,  18,  and  24  months  from  date,  with  interest  and 
costs.  By  his  answer  the  defendant  admits  that  on  the  2d  day  of  November, 
1872,  John  S.  Thomas  and  wife,  by  their  deed  of  that  date,  conveyed  to  this 
defendant  the  real  estate  in  said  petition  described  by  warranty  deed,  and  that 
said  deed  contained  an  assumption  of  two  notes  of  $2,000  each,  executed  by 
John  S.  Thomas,  and  eight  interest  notes  of  $100  each;  but  the  defendant 
denies  each  and  every  other  allegation  of  the  petition.  For  a  further  and 
special  defense  the  answer  sets  up  that  Thomas  made  fraudulent  misrepre- 
sentations and  concealments  as  to  certain  mechanics'  liens  and  deeds  of  trust, 
which  were  not  recited  in  the  deed  from  Thomas  to  Barker,  and  by  such  mis- 
representations Barker  was  induced  to  accept  such  deed  in  settlement  of  a  de- 
mand he  held  against  Thomas;  "that  plaintiff  knew  of  and  was  privy  to  said 
false  and  fraudulent  misrepresentation;"  that  defendant  never  learned  of  the 
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falsity  of  such  representations  till  early  in  1873;  that  the  property  conveyed 
was  thereafter  sold  under  the  mechanic's  lien  judgment;  and  that  the  title, 
4s  conveyed  by  Thomas  to  defendant*  was  wholly  defeated  thereby.  Plain- 
tiff's  reply  was  a  general  denial. 

1.  There  is  not  a  particle  of  evidence  in  this  record  tending  to  show  that 
plaintiff  was  in  any  way  concerned  in  the  alleged  fraudulent  misrepresenta- 
tions made  by  Thomas.  This  being  true,  it  is  useless  to  inquire  what  frauds 
Thomas  practiced,  or  what  misrepresentations  he  made  as  to  the  non-ex- 
istence of  other  incumbrances  or  liens,  since  plaintiff  had  no  part  or  lot  in 
that  matter. 

2.  The  testimony  shows  that  be  was  the  purchaser,  before  maturity,  of  the 
notes  in  suit,  and  therefore,  presumably,  the  innocent  purchaser,  and,  as  a 
result  of  a  purchase  in  such  circumstances,  he  could  not  be  prejudiced,  nor 
bis  title  invalidated,  by  subsequently  learning  that  Thomas  had  been  a  fraud- 
feasor.  Hagerman  v.  Sutton,  91  Mo.  619,  4  S.  W.  Rep.  73;  Leavitt  v.  La 
JPorce,  71  Mo.  363. 

3.  For  this  reason  the  trial  court  very  properly  refused  to  permit  the  de- 
fendant, who  bad  testified  to  the  payment  of  the  first  interest  note  to  plaintiff, 
"  to  state  the  circumstances  concerning  the  payment  of  that  note. "  The  very 
payment  of  that  note  was  an  acknowledgment  by  defendant  that  it  was  due 
plaintiff,  and  if  there  was  anything  which  then  transpired,  any  admissions 
made  by  plaintiff,  either  tacit  or  express,  tending  to  show  complicity  between 
plaintiff  and  Thomas  in  hoodwinking  defendant,  it  was  the  duty  of  the  latter 's 
counsel  to  make  it  known  by  showing  the  relevancy  of  the  proposed  testi- 
mony. This  not  having  been  done,  the  usual  presumption  which  attends  the 
Acts  and  doings  of  courts  of  justice  must  prevail  here;  for  such  courts  cannot 
be  convicted  of  error  upon  mere  surmise  or  conjecture.  Aull  v.  AulVs 
AdmW,  80  Mo.  199;  Bank  v.  Wills,  79  Mo.  275;  Hoioell  v.  Stewart,  54  Mo. 
400;  Cooney  v.  Murdoch,  Id.  349;  State  v.  Douglass,  81  Mo.  231;  State  v. 
Leland,  82  Mo.  260;  Jackson  v.  Hardin,  83  Mo.  175. 

4.  But  it  is  insisted  that  plaintiff  is  not  an  innocent  purchaser,  in  that  he 
did  not  pay  cash  for  the  notes,  but  only  took  them  on  account  of  an  old  debt 
<iue  him  by  Thomas.  The  testimony  shows  that  plaintiff  took  the  notes  in 
part  satisfaction  of  a  much  larger  debt,  and  also  released  valuable  liens  which 
lie  held  on  the  property  of  Thomas,  and  that  the  latter,  on  this  consideration, 
transferred  to  him  the  notes,  and  promised  to  pay  some  money  besides,  but 
never  did.  The  point  whether  a  transferee  of  notes,  in  such  circumstances, 
who  takes  them  before  maturity  without  notice,  and  in  absolute  payment  of  an 
antecedent  debt,  is  to  be  regarded  in  the  same  light  as  one  who  pays  cash  for 
them  in  the  ordinary  commercial  way,  has,  it  seems,  never  been  directly  ad- 
judicated by  this  court,  though  it  was  intimated  in  Hodges  v.  Black,  76  Mo. 
537,  affirming  the  judgment  of  the  St.  Louis  court  of  appeals  in  the  same 
-cause,  (8  Mo.  App.  389,)  that  the  correct  rule  in  such  cases  is  that  such  a 
transferee  is  to  be  regarded  as  a  bona  fide  purchaser  for  value,  in  the  ordinary 
acceptation  of  the  term,  though  the  debt  discharged  be  but  a  simple  contract 
debt,  and  no  security  be  surrendered.  In  an  earlier  case  in  this  court  a 
similar  intimation  was  given.  Goodman  v.  Simonds,  19  Mo.  106.  This  is 
believed  to  be  the  true  rule,  and  is  certainly  supported  by  sound  reason  and 
ample  judicial  authority.  This  has  long  been  the  view  taken  by  the  supreme 
court  of  the  United  States,  (Railroad  Co.  v.  Bank,  102  U.  S.  14,  and  cases 
cited,)  and  is  the  principle  asserted  in  most  of  our  sister  states,  in  England, 
and  by  the  text  writers.  1  Daniel,  Neg.  Inst.  (3d  Ed.)  §  827  et  seg.,  and 
cases  cited;  3  Kent,  Comm.  (13th  Ed.)  81;  Story,  Bills,  §  183;  Story,  Prom. 
Notes,  §  186;  1  Pars.  Notes  &  B.  221,  and  cases  cited.  In  the  circum- 
stances presented  by  the  case  at  bar  the  plaintiff  would  be  regarded  as  a  holder 
for  a  valuable  consideration,  and  therefore  not  subject  to  precedent  equities 
of  which  he  was  unaware,  even  in  New  York,  (Insurance  Co.  v.  Church,  81 
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K.  Y.  226,)  whose  adjudications  upon  commercial  paper  differ,  in  some  re- 
spects, from  those  of  the  supreme  court  of  the  United  States,  as  well  as  from 
those  of  many  state  courts.  1  Daniel,  Neg.  Inst.  §  831c.  Following  this- 
line  of  authorities,  it  must  be  held  that  the  plaintiff's  title  is  as  free  from  Haw 
as  if  he  had  purchased  in  open  market,  and  in  the  usual  course  of  trade. 

Since  writing  the  above  my  attention  has  been  called  to  several  cases  in  this 
court  where  the  holder  of  negotiable  paper  taken  prior  to  maturity  as  collateral 
security  for  a  pre-existing  debt  will  hold  such  collateral  free  from  equities. 
Institution  v.  Holland,  38  Mo.  49;  Deere  v.  Mars  den,  88  Mo.  512;  Crawford 
v.  Spencer,  92  Mo.  498, 4  S.  W.  Rep.  713.  Of  course  the  principle  announced, 
in  those  cases  necessarily  dominates  this  one. 

5.  It  is  also  urged  as  a  ground  of  reversal  that  the  trial  court  erred  in  giving 
and  in  refusing  instructions.  This,  for  argument's  sake,  may  be  conceded;; 
but  the  proper  determination  to  be  made  of  this  case  is  not  in  the  least  affected 
thereby,  because,  under  the  foregoing  remarks,  as  plaintiff  is  to  be  regarded 
as  a  bona  fide  holder  of  the  notes,  all  other  questions  are  subordinated  to  that 
one,  and  the  trial  court  would  have  been  fully  justified  in  directing  a  verdict 
for  the  plaintiff.  This  being  the  case,  it  is  quite  immaterial  what  the  in- 
structions were,  so  long  as  the  jury  found  the  only  verdict  they  could  have 
found  consistently  with  the  evidence,  and  this  court  is  expressly  forbidden  to> 
reverse  the  judgment  of  any  court,  unless  we  believe  that  error  was  committed 
against  the  party  appealing,  "materially  affecting  the  merits  of  the  action." 
Rev.  St.  §  3775.  Therefore  judgment  affirmed.  All  concur.  Bay,  J.,  ab- 
sent. 


Young  e.  Boardman  et  al. 
(Supreme  Court  of  Missouri.    December  20, 1888.) 

1.  Dower— Renunciation  under  Will— Insanity  of  Widow. 

A  widow  who  is  insane  cannot  renounce  the  provisions  of  her  husband's  will,  and! 
elect  to  take  dower  or  the  statutory  provision  in  lieu  thereof. 

2.  Same  — Devise  in  Lieu  of  Dower  —  Construction  of  Will— Nature  of  Estate! 

Devised. 

A  will  devising  all  testator's  property  to  a  trustee  to  be  sold  and  the  proceeds  dis- 
tributed among  the  legatees,  but  providing  that  the  family  residence  and  furniture  • 
shall  be  retained  for  the  use  of  his  widow  during  her  life,  passes  to  the  widow  real 
estate  within  the  meaning  of  Rev.  St.  Mo.  $  2199,  by  which,  if  the  testator  shall14  by 
will  pass  any  real  estate  to  his  wife,  such  devise  shall  be  in  lieu  of  dower, "  unless- 
otherwise  declared,  or  she  elects,  under  section  2200,  not  to  accept  its  provisions  j 
and  this  is  so  although  the  homestead  is  exempt  from  devise,  as  the  rights  under  a . 
homestead  exemption  and  life-estate  are  different. 

8.  Same— Election  bt  Guardian. 

Under  Rev.  St.  Mo.  $  2194,  providing  that,  "in  all  cases  when  any  widow  entitled, 
to  the  benefit  of  election  under  this  chapter  shall  be  of  unsound  mind. n  her  guard- 
ian umay  elect"  for  her,  such  guardian  may,  by  writing,  "not  accept  tne  provisions, 
made  for  her  n  by  her  husband's  will  in  lieu  of  dower,  within  the  meaning  of  section 
2200,  as  well  as  elect  between  dower  and  the  statutory  provision  in  lieu  thereof,  as. 
provided  for  in  sections  2190  and  2192. 

4.  Same— Procedure. 

The  guardian  being  by  the  above  act  given  power  to  elect  ttln  the  same  manner 
and  with  like  effect  as  said  ward  might  do  were  she  capable, "  it  is  not  necessary  for  * 
him  to  procure  an  order  of  court  directing  him  to  make  the  election. 

5.  Same— Constitutional  Law. 

Such  act,  giving  the  guardian  power  to  elect,  is  not  in  conflict  with  Const.  Mo. 
art.  6,  §  I,  which  declares  that  the  judicial  power  of  the  state  shall  Devested  in  des- 
ignated courts. 

ft.  Clerk  of  Court— Probate  Clerk— Powers— Deeds— Acknowledgment. 

Rev.  St.  Mo.  §  1179,  requires  a  probate  judge  to  act  as  his  own  clerk,  but  gives, 
him  power,  by  an  entry  of  record,  to  "appoint  a  separate  clerk,  who  shall  be  paid 
by  said  judge,  and  shall  hold  his  office  at  tne  pleasure  of  the  judge. n  This  clerk  is 
required  to  give  bond  to  discharge  the  "duties  of  his  office, "  and  "may  discharge  alL 
the  duties  ox  clerk,  and  shall  have  power  to  do  and  perform  all  acts  and  duties  ia 
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vacation  which  the  judge  of  said  court  is  or  may  be  authorized  to  perform  in  vaca- 
tion. "  Held,  that  such  clerk  is  an  officer  of  the  court,  and  a  proper  person  before 
whom  to  acknowledge  deeds. 

7.  Same— Appointment  of  Probate  Clerk—Constttutional  Law. 

The  constitution  of  Missouri  provides  for  the  establishment  of  probate  courts,  and 
that  they  shall  be  courts  of  record.  By  article  6,  §§  34,  39,  certain  courts  excepted, 
"the  clerk  of  all  other  courts  of  record  shall  be  elective. "  Section  35  provides  that 
"probate  courts  shall  be  uniform  in  their  organization,  jurisdiction,  duties,  and  prac- 
tice, except  that  a  separate  clerk  maybe  provided  for,  or  the  judge  maybe  required 
to  act  ex  officio  as  his  own  clerk. "  Meld  that  Rev.  St.  Mo.  $  1179,  authorizing  a  pro- 
bate judge  to  appoint  a  clerk,  is  not  unconstitutional. 

8.  Dower — Election  op  Absolute  Interest. 

Under  Rev.  St.  Mo.  $  8960,  providing  that  "every  male  person  •  •  •  may  by 
last  will  devise  all  his  estate,  *  *  *  saving  the  widow  her  dower, "  the1  widow, 
on  renouncing  the  provisions  of  the  will,  is  not  confined  in  her  election  to  dower, 
but  may  take  the  absolute  interest  provided  in  lieu  thereof  in  certain  cases. 

Appeal  from  circuit  court,  Jackson  county;  Turner  A.  Gill,  Judge. 
L.  O.  Slavens  and  W.  F.  Spotatoood,  for  appellant.     Warner  &  Dean,  for 
appellees. 

Black,  J.  This  is  a  suit  in  equity  to  remove  a  cloud  from  the  title  to  the 
real  estate  of  the  late  Samuel  M.  Bowman,  who  died  testate.  The  plaintiff 
brings  the  case  here  by  appeal  from  a  judgment  sustaining  a  demurrer  to  the 
petition.  The  petition  discloses  these  facts:  The  will,  which  bears  date  the 
14th  March,  1885,  was  duly  probated  in  the  probate  court  of  Jackson  county 
on  the  9th  of  June,  1885.  The  testator  devised  all  of  his  real  and  personal 
property  to  Mr.  Young,  the  plaintiff,  to  hold  in  trust,  with  power  to  sell  the 
same  and  distribute  the  proceeds  among  the  various  legatees,  some  18  or  20 
in  number.  One  of  the  trusts  declared  is:  "To  support,  maintain,  and  care 
for  my  wife,  E.  Adaliza  Bowman,  and  pay  her  funeral  expenses;"  and  in  an- 
other clause  the  testator  makes  this  pro\  ision :  "Said  trustee  will  be  at  liberty 
to  close  up  the  estate,  and  make  distribution,  according  to  his  best  judgment, 
or  as  I  may  direct  him  hereafter;  but  in  case  ray  wife  survives  me,  the  family 
residence  and  furniture  to  be  retained  for  her  use,  and  sufficient  money  to  pay 
help  and  all  expenses  during  her  life-time."  Mrs.  Bowman  was  insane  at  the 
date  of  the  will,  and  so  continued  until  her  death.  On  the  5th  August,  1885, 
though  insane,  she  filed,  in  the  probate  court  of  Jackson  county,  a  declaration, 
by  the  terms  of  which  she  renounced  the  provisions  of  her  husband's  will,  and 
elected  to  take  one-half  of  the  real  and  personal  property,  subject  to  the  pay- 
ment of  debts,  under  the  provisions  of  section  2190,  Rev.  St.  1879.  Subse- 
quently, and  on  the  21st  day  of  the  same  month,  she  was  adjudged  to  be  in- 
sane by  the  probate  court  of  that  county,  and  thereupon  the  court  appointed 
Mr.  TaJuott  guardian  of  her  person  and  estate,  and  on  the  succeeding  day  the 
guardian  executed  and  acknowledged  and  filed,  in  the  probate  court,  a  declar- 
ation, whereby,  for  his  ward,  he  renounced  the  provisions  of  the  will  made  for 
her  benefit,  and  for  her  elected  to  take  one-half  of  the  property,  subject  to  the 
payment  of  the  debts  of  the  estate.  Mrs.  Bowman  died  on  the  27th  of  the 
same  month,  intestate,  leaving  as  her  only  heirs  the  defendants  in  this  suit, 
who  are  either  brothers  or  heirs  of  a  deceased  brother.  The  testator  died  with- 
out child  or  other  descendants.  The  real  estate  is  of  the  value  of  $100,000, 
and  for  the  most  part  unproductive.  The  plaintiff  alleges  that  these  two  dec- 
larations, filed  in  the  probate  court,  constitute  a  cloud  upon  the  title  vested 
in  him  as  trustee;  that  by  reason  thereof  he  is  unable  to  sell  the  property  for 
more  than  half  of  its  value, — and  he  prays  that  they  be  adjudged  to  be  null 
and  void. 

1.  As  Mrs.  Bowman  was  insane,  she  could  not,  by  her  own  act,  make  a  valid 
renunciation  of  the  provisions  of  her  husband's  will,  nor  could  she  make  an 
election  to  take  one-half  of  the  estate  in  lieu  of  dower.  Rannells  v.  Gemer, 
80  Mo.  478;  Penhallow  v.  Kimball,  61  N.  H.  596.  Indeed,  we  do  not  under- 
stand that  the  defendants  place  any  reliance  upon  the  declaration  made  by  her. 
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The  sections  of  the  dower  act,  by  which  the  various  questions  in  this  case 
must  be  determined,  are  in  substance  or  language  as  follows:  Section  2186 
is  declaratory  of  dower  in  its  common-law  signification.  Sec.  2190.  When  the 
husband  shall  die  without  any  child  or  other  descendant  in  being  capable  of 
inheriting,  his  widow  shall  be  entitled  to  one-half  of  the  real  and  personal  es- 
tate belonging  to  her  husband  at  the  time  of  his  death ,  subject  to  the  payment 
of  the  husband's  debts.  Sec.  2192.  In  all  such  cases  the  widow  shall  have 
her  election  to  take  dower,  as  provided  in  section  2186,  discharged  of  debts, 
or  the  provisions  of  section  2190,  as  therein  provided.  Sec.  2194.  Such  elec- 
tion shall  be  made  by  declaration  in  writing,  acknowledged,  and  filed,  etc., 
otherwise  she  shall  take  dower  under  section  2186;  "and  in  all  cases,  when 
any  widow  entitled  to  the  benefit  of  election  under  this  chapter  shall  be  of 
unsound  mind,  or  a  minor,  the  lawful  guardian  of  such  person  may  elect  for 
his  said  ward  in  the  same  manner  and  with  like  effect  as  said  ward  might  do 
were  she  capable  in  law  of  so  electing."  Sec.  2199.  "If  any  testator  shall,  by 
will,  pass  any  real  estate  to  his  wife,  such  devise  shall  be  in  lieu  of  dower  out 
of  the  real  estate  of  her  husband,  *  *  *  unless  the  testator,  by  his  will, 
otherwise  declared."  Sec.  2200.  In  such  case  the  wife  shall  not  be  endowed 
in  any  of  the  real  estate,  unless  she  shall,  in  writing,  etc.,  "not. accept  the 
provisions  made  for  her  by  said  will." 

2.  The  question  is  made  whether  the  will  passed  to  the  widow  real  estate, 
so  as  to  put  her  to  an  election  under  sections  2 199  and  2200.  The  term  "pass," 
as  used  in  this  statute,  means,  and  means  only,  devise.  Qant  v.  Henlg,  64 
Mo.  162.  It  is  held,  in  Wusthoff  v.  Dracourt,  3  Watts,  240,  that  a  clause  in  a 
will  reserving  two  rooms  in  a  designated  house  for  the  use  of  and  during  the 
life  of  a  named  person,  vested  in  such  person  an  estate  for  life,  and  not  a  mere 
easement  for  the  use  of  such  person.  In  Collins  v.  Carman,  5  Md.  522,  the 
testator  placed  the  management  of  his  property  in  the  hands  of  trustees,  and 
directed  that  a  designated  lot,  house,  and  furniture  should  be  used  by  his  wife 
during  her  life,  and  it  was  held  that  these  provisions  of  the  will  were  such  a 
devise  of  real  and  personal  property  under  the  statute  of  that  state  as  to  create 
a  necessity  for  a  renunciation  before  the  widow  could  claim  dower.  We  en- 
tertain no  doubt  but  the  will  of  Gen.  Bowman,  in  this  case,  gave  the  widow 
a  life-estate  in  the  property  known  as  the  family  residence.  It  is  true,  he  de- 
vises all  of  his  property  to  the  trustee,  and  directs  a  sale  thereof  for  the  pur- 
poses of  the  trust;  but  at  the  same  time  he  says  the  family  residence  and  fur- 
niture shall  be  retained  for  the  use  of  his  wife  during  her  life.  This,  we 
think,  vested  in  her  a  life-estate,  and  put  her  to  an  election  before  she  could 
claim  dower.  The  defendants  insist  on  the  authority  of  Kaes  v.  Gross,  92 
Mo.  648,  3  S.  W.  Rep.  840,  that  the  homestead  is  exempt  from  the  operation 
of  the  will,  and  therefore  nothing  was  devised  to  or  for  the  wife.  The  an- 
swer to  this  is  that  a  life-estate  and  a  homestead  exemption  are  different 
things.  As  shown  in  that  case,  a  homestead  may  be  lost  by  abandonment, 
while  as  to  this  life-estate,  the  widow  would  have  been  entitled  to  the  income 
therefrom,  had  she  lived  and  seen  fit  to  reside  elsewhere;  and  we  see  no  rea- 
son why  that  life-estate  was  not  at  her  disposal.  Again,  for  aught  that  is 
shown,  this  family  residence  is  in  excess  of  the  homestead  exemption,  both  in 
quantity  and  value. 

3.  The  first  contention  of  the  plaintiff  is  that,  while  these  statutes  give  the 
guardian  power  to  elect  to  take  one-half  of  the  property  in  lieu  of  dower,  they 
do  not  give  him  the  power  to  elect  as  between  dower  and  the  provisions  of 
the  will.  The  clause  of  section  2194  giving  to  the  guardian  the  power  to 
elect  for  his  ward,  is  not  limited  by  reference  to  any  section  or  particular  case 
or  cases.  It  applies  to  all  cases  where,  under  the  chapter  of  the  statutes  con- 
cerning dower,  any  widow  is  entitled  to  the  benefit  of  election.  There  are 
other  cases  besides  that  where  the  husband  dies  without  any  child  or  other 
descendants  in  which  she  has  an  election.    Thus  she  is  entitled  to  make  an 
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election  where  he  dies  leaving  such  child,  but  not  by  the  last  marriage.  So, 
too,  the  widow  has  the  right  to  take  a  child's  part  in  lieu  of  dower.  The  sec- 
tions before  set  out,  relating  to  her  right  to  renounce  the  provisions  of  the 
will,  are  a  part  of  the  dower  act.  They  do  not,  it  is  true,  use  the  term  "elect, " 
but  say  she  must,  by  writing  "not  accept  the  provisions  made  for  her  by  said 
wiU.w  The  filing  of  the  declaration  under  those  two  sections  is  but  an  elec- 
tion not  to  take  under  the  will.  The  provisions  made  for  her  in  the  will  stand 
for  dower  until  she  declines  to  accept  them.  The  act  of  renunciation  is  an 
election.  Until  the  act  of  February  17,  1865,  (Acts  1864,  p.  24,)  the  guardian 
of  a  minor  oi  insane  person  had  no  such  power  of  election.  This  power  was 
then  for  the  first  time  given  to  the  guardian  by  way  of  an  amendment  to  what 
is  now  section  2194.  No  reason  is  seen  why  the  guardian  may  not  make  the 
election  not  to  accept  the  provisions  of  the  will  as  well  as  in  the  other  cases. 
The  evident  object  of  "the  amendment  was  to  give  him  this  right  in  all  cases 
of  election  provided  for  in  the  dower  act,  including  the  right  and  power  to 
"  not  accept"  the  provisions  of  the  will.  We  cannot  see  that  Bretz  v.  Matney, 
60  Mo.  4M,  has  any  bearing  upon  the  present  case. 

4.  The  guardian  did  not,  in  this  case,  apply  for  or  procure  an  order  of  the 
court  directing  him  to  make  the  election,  and  in  this  there  fs  no  irregularity. 
The  power  to  make  the  election  either  to  not  aceept  the  provisions  of  the  will 
or  to  take  one-half  of  the  estate  subject  to  the  payment  of  debts,  is  vested  in 
the  guardian  without  any  such  order.  The  statute  does  not  contemplate  that 
he  will  procure  an  order  therefor  before  or  after  making  the  election.  On  the 
contrary,  the  power  vested  in  him  is  that  he  may,  for  his  ward,  elect  in  the 
same  manner  and  with  like  effect  as  she  could  had  she  been  of  sound  mind. 

5.  Nor  is  the  statute  in  conflict  with  section  1,  art.  6,  of  the  constitution, 
which  declares  that  the  judicial  power  of  the  state  shall  be  vested  in  desig- 
nated courts.  The  power  of  the  legislature  to  authorize  the  guardian  of  an 
infant  or  insane  person  to  transfer  the  estate  of  such  infant  or  insane  person 
has  been  again  and  again  affirmed  by  this  court.  Thomas  v.  Pullis,  66  Mo. 
211 ;  Gannett  v.  Leonard,  47  Mo.  205;  Catgile  v.  Fernald,  68  Mo.  804.  Hap- 
pily such  powers  can  no  longer  be  conferred  by  special  acts  as  under  former 
constitutions;  but  the  power  of  the  legislature  to  enact  general  laws,  authoriz- 
ing the  guardian  of  a  minor  or  insane  person  to  transfer  the  estate  of  the 
ward,  remains  unimpaired.  This  being  so,  there  can  be  no  doubt  bat  the  act 
in  question  is  not  open  to  the  objection  made  to  it.  Without  authority  con- 
ferred by  statute  upon  the  guardian  of  an  insane  widow,  it  would,  of  course, 
devolve  upon  the  courts  to  make  the  election  for  her.  Penhalloto  v.  Kimball, 
supra;  Van  Steenwyck  v.  Washburn,  59  Wis.  483,  17  N.  W.  Eep.  289;  Ken- 
nedy v.  Johnston,  65  Pa.  St.  454.  These  cases  are  cited  as  opposed  to  the  con- 
clusion before  reached,  namely,  that  the  guardian  of  an  insane  widow  may, 
for  her,  elect  not  to  take  under  the  will;  but  they  are  based  upon  the  fact  that 
there  was  no  statute  in  those  states  giving  to  the  guardian  such  powers.  We 
do  not  understand  these  cases  to  hold  that  the  legislature  could  not  confer  such 
powers  upon  the  guardian.  On  the  contrary,  it  is  said  in  the  case  last  cited: 
Mlt  is  under  this  act  the  committee  derives  all  his  powers,  and  unless  the 
power  to  elect  can  be  found  in  the  law,  or  be  fairly  inferred  from  its  general 
terms,  it  does  not  exist,*' — thus  giving  recognition  to  the  proposition  that  the 
committee  might  make  the  election  if  authorized  by  law  so  to  do,  as  in  the 
case  now  under  consideration. 

6.  Again,  it  is  insisted  that  the  declaration  filed  by  the  guardian  was  not 
acknowledged  before  an  officer  authorized  to  take  the  acknowledgment  of 
deeds.  It  is  certified  under  the  hand  and  official  seal  of  "James  H.  Smith, 
C!k.,"  who  affixes  thereto  the  seal  of  the  probate  court.  The  charge  is  that 
be  was  clerk  of  the  judge,  and  not  of  the  court;  but  it  is  stated  that  he  was 
appointed  by  the  judge  of  the  court  in  pursuance  of  section  1179,  Rev.  St. 
That  section  makes  it  the  duty  of  the  judge  of  the  probate  court  to  act  ex  officio 
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as  his  own  clerk,  "provided  that  any  judge  of  probate  may,  by  an  entry  of 
record  in  said  court,  appoint  a  separate  clerk,  who  shall  be  paid  by  said  judge, 
and  shall  hold  his  office  at  the  pleasure  of  the  judge."  The  clerk  thus  ap- 
pointed is  required  to  give  bond  before  entering  upon  the  "duties of  his  office,"" 
conditioned  to  discharge  the  "duties  of  his  office;"  and,  when  so  appointed 
and  qualified,  "may  discharge  all  the  duties  of  clerk,  and  shall  have  power  to 
do  and  perform  all  acts  and  duties,  in  vacation,  which  the  judge  of  said  court 
is  or  may  be  authorized  to  perform  in  vacation,"  etc.  Throughout  the  law 
relating  to  the  administration  of  estates  of  deceased  persons  and  the  probate 
of  wills  various  duties  are  assigned  to  probate  clerks.  When  the  judge  ap- 
points a  clerk,  these  duties  devolve  upon  the  clerk  thus  appointed.  There  can 
be  no  doubt  but  he  is  the  clerk  of  the  court,  and  an  officer  of  the  court,  and 
not  in  any  sense  the  clerk  of  the  judge. 

7.  It  is  also  insisted  that  the  clerk  of  the  probate  court  should  be  elected,, 
and  that  the  act  authorizing  the  judge  of  the  probate  court  to  appoint  the  clerk 
is  unconstitutional.  The  present  constitution  made  it  the  duty  of  the  general 
assembly  to  establish  a  probate  court  in  every  county  to  be  a  court  of  record, 
and  to  consist  of  one  judge;  and  the  jurisdiction  of  these  courts  is  defined. 
The  supreme  court  and  the  St.  Louis  court  of  appeals  have  power  to  appoint 
their  own  clerk.  "The  clerk  of  all  other  courts  of  record  shall  be  elective." 
Sections  34,  39,  art.  6,  Const.  The  general  assembly  did  establish  a  probate- 
court  in  every  county,  and  if  the  constitution  ended  with  these  sections,  the 
act  in  question  would  be  in  conflict  with  them.  But  section  35  of  the  same- 
article  provides:  "Probate  courts  shall  be  uniform  in  their  organization,  juris- 
diction, duties,  and  practice,  except  that  a  separate  clerk  may  be  provided  for, 
or  the  judge  may  be  required  to  act  ex  officio  as  his  own  clerk."  At  the  time 
this  constitution  was  adopted  jurisdiction  over  probate  matters  in  many  coun- 
ties still  remained  in  the  county  courts,  and  in  others  it  was  vested  in  probate 
and  other  courts,  by  special  acts,  with  little  or  no  regard  to  uniformity.  Hence 
the  declaration  that  these  courts,  required  to  be  established,  should  be  uni- 
form in  their  jurisdiction.  The  convention  also  knew  that  in  many  counties- 
the  business  did  not  require  the  services  of  a  clerk,  and  hence  the  provision 
that  the  legislature  might  provide  for  a  separate  clerk,  or  the  judge  might  be 
required  to  act  as  clerk.  In  many  counties  there  is  no  necessity  for  a  separata 
clerk,  and  in  others  there  is,  by  reason  of  the  amount  of  work  to  be  done.  It 
was  necessary  that  the  court  should  have  a  separate  clerk,  or  that  the  judge 
should  act  ex  officio  as  clerk,  in  view  of  the  many  duties  assigned  to  the  clerk 
in  the  existing -statutes.  Section  35  was  designed  to  supply  these  wants,  and 
it  leaves  the  matter  of  appointing  or  electing  a  clerk  entirely  with  the  legisla- 
ture. Had  the  f  ramers  of  the  constitution  intended  that  probate  clerks  should 
be  elected,  this  section  would  have  been  omitted,  or  different  language  used* 
With  this  section,  leaving  it  to  the  legislature  to  provide  for  clerks  of  probate 
courts,  they  are  excepted  from  the  operation  of  section  39  the  same  as  is  the 
clerk  of  this  court  or  the  clerk  of  the  court  of  appeals.  The  statute  is  there- 
fore in  accord  with  the  constitution.  It  provides  for  the  very  necessities  con- 
templated by  the  constitution.  As  the  clerk  is  a  clerk  de  jure,  the  question 
ably  presented  on  both  sides  whether  be  can  be  regarded  as  a  de  facto  officer 
is  out  of  the  case. 

8.  By  the  first  section  of  the  statute  concerning  wills  (Rev.  St.  §  3960)  every 
male  person  of  sound  mind,  and  21  years  of  age,  may,  by  last  will,  devise  all 
of  his  estate,  real,  personal,  and  mixed,  "saving  the  widow  her  dower."  Be- 
cause of  this  statute  it  is  insisted  that  the  widow  must  take  under  the  will  or 
dower;  that  she  cannot  renounce  the  will,  and  then  take  an  absolute  interest 
in  lieu  of  dower.  In  Griffith  v.  Canning,  54  Mo.  282,  the  husband  devised 
to  his  wife  one-third  of  his  real  estate  for  life,  and  one-third  of  the  personal 
property,  subject  to  the  payment  of  debts.  She  refused  to  take  under  the  will, 
and  then  elected  to  take  one-half  of  the  real  and  personal  estate,  subject  to  the 
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payment  of  debts,  under  what  is  now  section  2190.  She  then  claimed  the  $400 
allowed  by  sections  of  the  statute  now  numbered  107,  108,  109.  It  was  held 
that  the  effect  of  the  election  was  to  so  change  her  attitude  to  the  estate  that 
she  thereby  ceased  to  be  doweress,  and  became,  as  to  the  personal  property,  a 
distributee;  that  she  could  not  recover  the  #400  as  doweress,  but  must  await 
the  final  settlement  and  payment  of  debts,  and  take  like  any  other  distributee. 
The  exact  point  made  in  this  case  was  not  made  in  that,  but  that  case  is  based 
on  the  proposition  that  she  could  renounce  the  will  and  also  elect  to  take  one- 
half  of  the  property,  subject  to  the  payment  of  debts;  for,  if  she  could  only 
elect  to  take  dower,  then  she  should  have  recovered  the  $400  as  doweress. 
That  dower,  as  used  in  the  statute  concerning  wills,  means  one-third  of  the 
Teal  estate  for  life  may  be  conceded,  so  far  as  it  has  any  reference  to  real  estate. 
But  other  provisions  of  the  statute  give  the  widow  the  right  to  take  one-half 
of  the  property  in  lieu  of  dower.  When  the  law  saves  to  her  dower,  it  also 
saves  to  her  the  right  to  take  that  which  it  gives  in  lieu  thereof.  The  will  is 
as  much  subject  to  one  of  these  statutes  as  the  other.  When  she  renounces 
the  will  we  can  see  no  reason  why  she  does  not  stand  on  the  ground  of  any  other 
doweress,  nor  why  she  should  not  be  entitled  to  the  same  rights  of  election. 
It  is  argued  by  counsel  for  defendants  that  the  act  of  electing  under  section 
2190  is  of  itself  an  election  not  to  take  under  the  will;  but,  in  the  view  we 
have  taken  of  the  case,  that  question  need  not  be  considered.  The  leaning  of 
the  courts  is  in  favor  of  wills.  The  testator  here  made  ample  provision  for 
his  wife,  and  if  it  devolved  upon  the  courts  to  exercise  the  power  of  election, 
they  would  in  all  probability  not  disturb  the  will.  But  the  power  to  make 
the  election  is  conferred  upon  the  guardian,  and  his  election,  legally  made,  as 
it  is  in  this  case,  is  final.  The  judgment  is  affirmed.  Hay,  J.,  absent.  The 
other  judges  concur. 

Buy aj?  «.  KhOadbs. 
(Supreme  Court  of  Missouri.    December  20, 188S.) 
Dower — Assignment— Allotment  or  Homesteai>— Joinder. 

Under  Rev.  St.  Ho.  $  2694,  providing  that  the  commissioners  appointed  to  set  out 
homestead  shall  also  set  out  dower,  but  that  the  amount  of  the  dower  shall  be  di- 
minished by  the  amount  of  the  widow's  interest  in  the  homestead,  an  action  for  the 
recovery  of  dower  and  homestead  may  be  joined  in  one  count,  but  the  widow  can- 
not seek  in  one  count  the  recovery  of  homestead,  and  in  a  second  count  the  recovery 
•of  dower. 

Appeal  from  circuit  court,  Knox  county;  B.  E.  Turner,  Judge. 

Action  by  Nancy  Bryan  against  George  Bhoades  to  recover  dower  and  home* 
•stead.*  Defendant  appeals.  Rev.  St.  Mo.  §  2694:  "The  commissioners  ap- 
pointed to  set  out  such  homestead  shall,  in  cases  where  the  right  of  dower 
also  exists,  also  set  out  such  dower,  and  they  shall  first  set  out  such  home- 
stead, and  from  the  residue  of  the  real  estate  of  the  deceased  shall  set  out  such 
•dower,  but  the  amount  of  such  dower  shall  be  diminished  by  the  amount  of 
the  interest  of  the  widow  in  such  homestead;  and  if  the  interest  of  the  widow 
in  such  homestead  shall  equal  or  exceed  one-third  interest  for  and  during  her 
natural  life  in  and  to  all  the  real  estate  of  which  such  housekeeper  or  head  of 
a  family  shall  have  died  seized,  no  dower  shall  be  assigned  to  such  widow." 

L.  F.  Cottey,  for  appellant.  O.  D.  Jones  and  W.  C.  Hollister,  for  respond- 
ent. 

Black,  J.  The  plaintiff  is  the  widow  of  Daniel  M.  Bryan,  who  died  in 
November,  1877,  leaving  a  number  of  children,  some  of  whom  are  still  mi- 
nors. The  first  count  of  the  petition  sets  out  these  facts,  and  then  states  that 
deceased  and  his  family,  at  the  time  of  his  death,  occupied  and  resided  in  a 
house  situated  on  one-fourth  of  an  acre  of  land  in  the  unincorporated  town  of 
Novelty;  that  in  connection  with  this  residence  he  cultivated,  used,  and  oc- 
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cupied  as  part  of  his  homestead  40  acres  of  land  located  two  and  one-half 
miles  from  the  town;  that  she  claims  the  house,  lot,  and  land  as  a  homestead; 
that  in  1883  the  administrator  of  her  husband's  estate  sold  the  laod  to  defend* 
ant  to  pay  debts  of  the  estate,  which  were  contracted  after  the  purchase  of  the 
land.  She  asks  that  the  house,  lot,  and  land  be  set  off  to  her  as  a  homesteads 
alleging  that  the  whole  is  of  no  greater  value  than  $1,200.  The  second  count 
sets  out  the  marriage  and  death  of  her  husband,  as  before,  and  then  states  that 
he  died  seized  of  the  40 acres  of  land;  that  dower  has  not  been  assigned  to  her; 
possession  of  the  land  by  defendant;  and  prays  for  the  assignment  of  dower* 
and  damages  for  the  detention  thereof.  No  mention  is  made  of  the  house  and 
lot.  The  third  count  is  an  action  of  ejectment  for  the  land — the  40  acres. 
Defendant's  demurrer  for  a  misjoinder  of  causes  of  action  being  overruled,  he 
moved  to  strike  out  the  second  count,  which  motion  was  overruled,  and  lie 
declined  to  plead  over.  The  court  gave  judgment  for  dower.  After  the  ap- 
proval of  the  commissioner's  report,  defendant  took  this  appeal. 

By  reference  to  section  2694  of  the  Revised  Statutes  it  will  be  seen  that  the 
amount  of  dower  must  be  diminished  by  the  amount  of  the  widow's  interest 
in  the  homestead.  If  the  widow's  interest  in  the  homestead  equals  or  exceeds 
in  amount  dower  in  the  entire  estate,  then  she  can  have  no  dower.  If  her 
interest  in  the  homestead  is  less  than  dower  in  the  entire  estate,  then  she  is  to 
have  the  difference  set  off  to  her  in  dower.  Graves  v.  Cochran,  68  Mo.  76. 
The  homestead  must  first  be  set  out.  This  is  the  plain  letter  of  the  statute. 
Until  that  is  done,  and  the  widow's  interest  therein  valued,  it  cannot  be  told 
that  she  is  entitled  to  dower.  When  her  interest  in  the  homestead  is  val- 
ued, and  her  dower  in  the  entire  estate  is  valued,  if  there  is  a  difference  in 
her  favor,  then  the  amount  of  that  difference  is  to  be  set  off  to  her  in  dower 
in  property  other  than  the  homestead.  The  proceeding  to  set  out  the  home- 
stead and  assign  dower  is  but  one  cause  of  action.  The  two  go  together. 
The  amount  of  dower  is  dependent  upon  her  interest  in  the  homestead.  Here 
the  plaintiff  seeks  first  to  get  hoiufe,  lot,  and  land  for  a  homestead.  Failing 
in  that,  she  seeks  to  get  dower  in  the  land,  regardless  of  her  homestead  inter- 
est in  the  house  and  lot.  This  she  cannot  do.  The  motion  to  strike  out 
should  have  beei^su  stained.  If  Che  plaintiff  claims  both  homestead  and  dower, 
then  the  first  count  can  be  framed  with  both  of  these  objects  in  view.  In  no» 
other  way  can  the  provisions  of  the  law  be  carried  into  effect.  Possibly  she 
may  be  entitled  to  both  land  and  house  as  a  homestead,  but  upon  this  point 
we  express  no  opinion,  for  the  facts  of  the  case  are  not  disclosed.  Whatever 
her  rights  are,  they  can  be  adjusted  in  one  cause  of  action.  The  judgment 
is  reversed  and  the  cause  remanded,  to  be  proceeded  with  in  accordance  with, 
this  opinion. 

Bay,  J.,  absent.    The  other  judges  concur. 


Edwards  et  .aZ.  o.  George  Knapp  &  Co. 
{Supreme  Court  of  Missouri.    December  20, 1888.) 

1.  Libel  and  Slandeb— Truth  as  Justification—Reason  able  Doubt. 

In  a  civil  action  for  libel,  where  defendant  pleads  truth  in  justification  of  a 
charge  imputing  a  crime  to  plaintiff,  it  is  error  to  instruct  that  defendant  must 
prove  the  charge  "beyond  a  reasonable  doubt; w  a  preponderance  of  the  evidence 
being  sufficient.    Overruling  Poleton  v.  See,  54  Mo.  291. 

2.  Same— Pleading. 

A  plea  in  justification,  alleging  that  plaintiff  had  had  sexual  intercourse  with  her 
brother,  is  sufficient  to  cover  a  charge  that  she  had  had  such  intercourse,  and  was 
pregnant  thereby. 

Appeal  from  St.  Louis  circuit  court;  Daniel  Dillon,  Judge. 
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Action  for  libel  by  Mary  B.  Edwards  and*  Cyrus  Edwards,  her  husband, 
against  Publishers  George  Knapp  &  Co.,  a  corporation.  Judgment  for  plain- 
tints,  and  defendants  appeal. 

James  J.  Lindley  and  Edward  P.  Lindley*  for  appellants.  Crosby  t  Rusk 
<£  Craig,  for  respondents. 

Norton,  C.  J.  This  is  an  action  for  libel,  in  which  plaintiffs  obtained 
judgment  for  $5,000,  from  which  defendant  has  appealed;  and  as  one  of  the 
points  relied  upon  to  sustain  the  appeal  arises  on  the  pleadings,  it  is  necessary 
to  insert  so  much  of  them  as  bears  upon  the  point  raised  and  hereinafter  .ad- 
verted to.  Plaintiffs  charge  in  their  petition  that  on  the  18lh  of  January, 
1885,  defendant  maliciously  published  of  and  concerning  the  female  plaintiff 
the  false  and  defamatory  words  and  libel  as  follows: 

M Cause  op  a  Double  Murder.  Special  to  the  Republican.  St.  Joseph, 
Mo.v  January  17.  The  cause  that  led  to  the  horrible  murder  of  Austie  and 
Adella  McLaughlin,  aged  seven  and  nine  years,  respectively,  near  Flag  Springs, 
Andrew  county,  in  August  last,  for  which  crime  Oliver  H.  Bateman  was 
hanged  at  Savannah,  on  November  21st  last,  is  now  unearthed.  The  deed  was 
the  most  damnable  in  the  criminal  history  of  the  state,  and  the  motive  that  led 
to  its  commission  has  been  a  matter  of  no  little  conjecture.  It  was  predicted 
that  Bateman  would  weaken,  and  make  a  confession  before  the  date  of  his 
execution,  but  he  failed  to  do  so.  On  the  other  hand,  he  claimed  to  have  ex- 
perienced religion,  and  denied  that  there  were  any  facts  that  he  had  kept  from 
the  public.  The  McLaughlin  and  Bateman  families  lived  neighbors,  and  one 
Sunday  in  August  the  little  girls  who  were  murdered  went  to  the  Bateman 
residence  to  spend  the  afternoon.  There  was  no  one  at  home  but  Oliver 
Bateman  and  his  sister,  a  young  girl  in  her  teens.  The  children  remained  a 
couple  of  hours,  and  then  started  home,  but  never  reached  their  destination. 
On  the  following  day  their  little  bodies  were  found  in  a  corn-field,  lifeless. 
The  eldest,  Adella,  had  been  outraged,  and  her  throat  cut,  while  a  pistol  ball 
had  penetrated  the  brain  of  the  younger.  Oliver  H.  Bateman  was  arrested  a 
few  days  later,  and  made  a  confession  of  his  guilt,  which  led  to  his  execution 
on  the  gallows.  To-day  your  correspondent  met  two  prominent  farmers  of 
Andrew  county,  who  reside  in  the  neighborhood  of  the  McLaughlin  and  Bate- 
man families.  From  them  it  was  ascertained  that  the  sister  of  the  murderer 
is  now  in  a  delicate  condition,  and  'there  is  no  doubt  that  she  was  ruined  by 
her  brother,  Oliver  A.  Bateman,  who  was  a  couple  of  years  her  senior. 
Their  theory,  and  that  of  the  entire  neighborhood,  is  that  when  the  McLaugh- 
lin children  visited  the  home  of  the  Batemans  on  that  Sunday  afternoon  in 
August  last,  they  saw  something  that  led  young  Bateman  to  fear  exposure, 
and  that  he  followed  the  children,  when  they  departed  for  home,  and  brutally 
murdered  them  in  the  field  where  their  bodies  were  found.  The  Gazette  of 
this  city  will  to-morrow  publish  an  article  «giving  the  facts  substantially  as 
related  above,  and  the  motive  that  actuated  Oliver  H.  Bateman  to  commit  the 
deed  will  no  longer  remain  a  mystery, " 

Defendant,  in  its  answer,  admits  the  publication,  and  sets  up  in  justifica- 
tion: "That  it  is  true  that  on  the  15th  day  of  June,  1884,  in  an  outhouse  on 
the  farm  of  Thomas  Bateman,  the  father  of  the  female  plaintiff  and  of  Oliver 
Bateman,  the  said  Oliver  Bateman  did  have  carnal,  sexual  intercourse  with 
said  female  plaintiff.  And  further,  in  justification,  says  that  on  the  21st 
day  of  August,  1884,  two  little  girls,  Austie  and  Adella  McLaughlin,  went  to 
the  house  of  Thomas  Bateman,  and  found  no  one  at  home  but  the  female 
plaintiff  and  her  brother,  Oliver  Bateman,  and  said  little  girls  saw  said  Oliver 
fondling  and  caressing  said  plaintiff,  manifesting  a  lustful  passion  for  her,  un- 
becoming, improper,  and  wrong  by  a  brother- towards  a  sister." 

The  court  by  instructions  numbered  4  and  5  told  the  jury  that  defendant's 
plea  justifying  the  charge  made,  that  the  female  plaintiff  had  been  ruined  by 
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her  brother  Oliver,  amounts  to  tin  allegation  that  she  had  committed  the  crime 
of  incest,  and  it  devolved  upon  defendant  to  establish  and  prove  the  charge 
beyond  a  reasonable  doubt.  This  action  of  the  court  is  assigned  for  error. 
The  said  instructions  were  warranted  by  the  ruling  made  in  the  case  of  Pols- 
ton  v.  See,  54  Mo.  291;  but  inasmuch  as  that  ruling  was  made  by  a  divided 
court,  and  is  claimed  to  be  not  in  harmony  with  the  ruling  in  the  case  of  Mar- 
shall  v.  Insurance  Co.,  43  Mo.  586,  we  are  asked  to  reconsider  it,  and  lay 
down  a  rule  in  harmony  with  that  asserted  in  43  Mo.,  supra,  and  in  harmony 
with  the  rule  which  it  is  claimed  generally  prevails  in  tht  courts  of  this 
country.  And  inasmuch  as  no  authority  is  cited  in  the  case  of  Pofston  v. 
See,  supra,  in  support  of  the  rule  there  laid  down,  and  none  in  the  brief  of 
counsel,  except  section  426,  2  Greenl.  Ev.,  and  inasmuch  as  in  the  dissenting 
opinion  by  Sherwood,  J.,  the  authorities  therein  cited  bear  directly  upon  the 
question  involved,  and  favor  the  conclusion  therein  announced,  it  is  deemed 
not  to  be  inappropriate  to  review  the  rule  established  in  the  majority  opinion, 
and  establish  a  rule  according  to  principle  and  weight  of  authority.  In  the 
case  of  Marshall  v.  Insurance  Co.,  supra,  when  suit  was  brought  to  recover 
insurance  on  a  steam-boat  destroyed  by  fire,  the  defense  set  up  was  that  the 
owners  of  the  boat  had  willfully  burned  it,  thereby  imputing  to  them  the 
crime  of  arson.  It  was  held  broadly  that  "in  all  civil  cases  it  is  the  duty  of  the 
jury  to  decide  in  favor  of  the  party  on  whose  side  the  evidence  preponderates, 
and  according  to  the  reasonable  probability  of  truth  ;n  and  it  was  further  held 
that  an  instruction  in  that  case  to  the  above  effect  was  proper,  though  the 
whole  defense  was  staked  upon  the  issue  thus  made.  The  ruling  thus  made 
is  logically  antagonistic  to  that  made  in  the  case  of  Polston  v.  See,  supra. 
■Conceding  that  the  English  authorities  relied  upon  to  sustain  the  text  as  laid 
-down  in  section  426,  Greenl.  Ev.,  supra,  give  support  to  it,  the  reason  for  its 
Adoption  in  England,  as  is  clearly  shown  in  the  dissenting  opinion  above  re- 
ferred to,  has  no  application  here;  the  reason  being  that,  according  to  the  En- 
glish practice,  if,  upon  a  trial  of  the  plea  of  justification  in  a  slander  suit,  when 
a  felony  is  imputed,  the  issue  was  found  for  defendant,  the  plaintiff  was  there- 
upon held  to  answer  for  the  felony,  without  any  further  accusation,  the  ver- 
dict being  held*  equivalent  to  an  indictment,  and  the  intervention  of  a  grand 
jury  therefore  unnecessary.  And  as  the  reason  of  the  rule  has  no  application 
here,  the  English  cases  establishing  it  do  not  amount  to  persuasive  authority, 
and  for  the  status  of  the  question  we  are  remitted  to  reason,  and  to  what  has 
been  held  by  the  courts  of  this  country.  At  the  time  the  case  of  Polston  v. 
See  was  decided,  in  the  states  of  Iowa  and  Indiana  the  rule  was  laid  down 
as  stated  by  Mr.  Greenleaf  in  section  426,  supra;  but  since  then  it  has  been 
directly  repudiated  in  Iowa,  and  in  effect  in  Indiana.  In  the  case  of  Riley  v. 
Norton,  65  Iowa,  306,  21  N.  V7.  Rep.  649,  (decided  in  1884.)  which  was  a 
slander  suit,  where  the  crime  charged  was  larceny,  and  whj»re  the  defendant 
pleaded  the  truth  of  the  charge,  it  is  said:  w  The  court  instructed  the  jury  that 
the  defendant  must  establish  beyond  a  reasonable  doubt  that  the  plaintiff  did 
commit  the  crime  of  larceny  in  manner  and  form  as  defendant  had  pleaded. 
This  instruction  is  in  accord  with  Bradley  v.  Kennedy,  2  G.  Greene,  231; 
Forshee  v.  Abrams,  2  Iowa,  571;  Fountain  v.  West,  23  Iowa,  9;  Ellis  v. 
Lindley,  38  Iowa,  461.  It  is  logically  impossible  to  say  that  one  rule  should 
obtain  where  an  action  is  brought  to  recover  damages  caused  by  the  commis- 
sion of  the  crime  of  arson,  and  another  in  an  action  brought  to  recover  dam- 
ages for  slander  charging  such  crime,  when  the  defendant  pleads  justification. 
*  *  *  We  deem  it  unnecessary  to  enter  into  an  extended  discussion  of  the 
pending  question,  simply  contenting  ourselves  with  saying  that,  in  our  opin- 
ion, the  decided  weight  of  the  latest  authorities  is  opposed  to  Fountain  v. 
West,  and  other  cases  above  cited,  and  that  they  should  be  and  are  hereby 
overruled."  So,  in  Indiana,  in  the  case  of  Insurance  Co.  v.  Jachnichen,  110 
Ind.  59,  10  N.  E.  Hep.  636,  it  is  held  where,  in  an  action  on  a  policy  of  insur- 
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-ance,  it  is  answered  that  the  accused  burned  the  property  with  intent  to  de- 
fraud the  company,  it  is  sufficient  to  establish  such  defense  by  a  preponder- 
ance of  the  evidence;  and  an  instruction  that  its  truth  must  be  established  be- 
yond a  reasonable  doubt  is  erroneous.  In  disposing  of  ttie  question,  after 
speaking  of  the  extension  of  the  rule  in  criminal  cases,  requiring  the  crime  to 
be  proved  beyond  a  reasonable  doubt,  to  civil  cases,  it  is  said:  "The  rule  was 
first  extended  to  cases  of  slander  and  libel  in  England;"  and,  after  showing 
the  reason  for  its  establishment  there,  it  is  further  said:  "No such  reason  can 
•exist  in  this  country  for  the  application  of  the  rule,  and  it  may  therefore  be 
said  that  it  has  been  applied  without  adequate  reason.  It  may  well  be  doubted 
whether  its  application  can  be  supported  upon  principle,  notwithstanding  thea 
precedents  in  its  favor."  It  may  therefore  be  observed  that  the  rule  stated' 
by  Mr.  Greenleaf ,  though  it  had  taken  root  in  both  the  above  states,  was  up- 
rooted by  the  decisions  referred  to. 

In  Ellis  v.  Buzzell,  60  Me.  209,  in  speaking  of  the  rule  requiring  that  in 
an  action  of  slander,  where  crime  is  imputed,  and  the  defendant  justifies,  the 
•charge  must  be  proved  beyond  a  reasonable  doubt,  it  is  said:  "But  we  think 
it  is  time  to  limit  the  application  of  a  rule  which  was  originally  adopted  in 
favorem  vita  in  the  days  of  a  sanguinary  code  to  cases  arising  on  the  crim- 
inal docket,  and  no  longer  suffer  it  to  obstruct  or  i incumber  the  action  of  juries 
in  civil  suits  sounding  only  in  damages."  So,  in  Peoples  v.  Evening  News, 
51  Mich.  11,  16  N.  W.  Rep.  185,  691,  which  was  a  proceeding  for  libel,  when 
the  defendant  justified  the  charge,  which  imputed  a  crime,  it  is  held  that  the 
defendant  was  only  required  to  sustain  the  charge  by  a  prepondeiance  of  the 
evidence.  Bradish  v.  Bliss,  85  Vt.  826;  Matthews  v.  Huntley,  9  K.  H.  150, 
— are  to  the  same  effect.  See,  also,  10  Amer.  Law  Rev.  642,  where  an  ex- 
Jiaustive  article  on  this  subject  is  to  be  found. 

From  what  has  been  said  it  will  be  seen  that  the  English  authorities  re- 
ferred to,  in  support  of  the  rule  in  section  426  of  Greenleaf,  supra,  have  no 
.application  here,  and  that  the  Iowa  cases  cited  in  support  of  it  have  been  ex- 
pressly overruled,  and  the  Indiana  cases  in  effect  overruled.  We  therefore 
•conclude  that  the  rule  stated  in  Marshall  v.  Insurance  Co.,  43  Mo.,  supra* 
that  in  civil  cases  the  rights  of  the  parties  are  to  be  determined  by  the  pre- 
ponderance of  the  evidence  is  the  correct  one,  both  on  principle  and  authority, 
iand  that  the  case  of  Polston  v.  See,  supra,  in  so  far  as  it  holds  that  in  an  ac- 
tion of  slander  or  libel,  when  a  crime  is  imputed,  and  the  defendant  justifies, 
he  must  introduce  evidence  sustaining  his  plea  beyond  a  reasonable  doubt, 
-ought  no  longer  to  be  followed,  and  it  is  hereby  overruled. 

It  is  also  insisted  that  the  court  erred  in  holding  by  instruction  No.  1,  given 
for  plaintiffs,  that  the  charge  of  pregnancy  involved  in  the  publication  was 
.separate  and  distinct  from  the  charge  therein  made  that  the  female  plaintiff 
•did  have  carnal  and  sexual  intercourse  with  her  brother,  and  that  the  plea  of 
justification  was  not  as  broad  as  the  charge.  This  point,  we  think,  is  well 
taken.  The  charge  in  the  publication,  in  substance  and  effect,  is  that  the 
female  plaintiff  did  have  carnal  and  sexual  intercourse  with  her  brother,  and 
that  pregnancy  was  the  result  of  it.  In  the  case  of  Snow  v.  Witcher,  9  Ired. 
4346,  a  similar  point  was  made,  where  the  charge  was  that  the  female  plain- 
tiff "had  lost  a  little  one,"  and  it  is  held  that  it  was  sufficient  to  plead  and 
prove  that  the  plaintiff  was  an  incontinent  woman;  and  in  the  disposition  of 
the  question  it  is  said:  "It  is  insisted  that  the  words,  'she  had  lost  a  lit- 
tle one,'  not  only  charged  that  plaintiff  was  incontinent,  but  that  she  had 
brought  forth  a  bastard  child,  and  that  the  plea  should  aver  the  fact,  and  the 
evidence  show  it  to  be  true."  "Conception  and  delivery  are  mere  effects  of 
nature.  There  is  no  harm  in  them  per  se.  The  guilt  lies  in  the  criminal  in- 
tercourse, which  is  made  neither  greater  nor  less  by  the  collateral  circum- 
stances of  conception  and  delivery,  although  these  circumstances  may  be  con- 
sidered unfortunate,  as  leading  to  detection  and  exposure*  Criminal  inter- 
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course  is  the  gist  of  the  charge,  and  is  all  that  the  plea  need  aver,  or  the  evi- 
dence establish."  For  error  committed  in  giving  the  instruction  last  com- 
mented upon,  and  in  giving  the  fourth  and  fifth  instructions,  requiring  de- 
fendant to  prove  his  plea  of  justification  beyond  a  reasonable  doubt,  the  judg- 
ment is  reversed,  and  cause  remanded.    All  concur,  except  Bat,  J.,  absent. 


Leahbt  v.  Cass  Ave.  &  F.  G.  By.  Co. 
(Supreme  Court  of  Missouri.    December  20, 1888.) 

1.  EVtdence— Declarations— Res  Gest^. 

In  an  action  for  death  of  a  boy,  caused  by  injuries  received  under  a  horse  car,  his- 
declarations  as  to  how  he  got  under  the  car,  made  at  the  scene  of  the  accident,  and 
when  first  picked  up,  are  admissible  in  evidence,  but  his  declarations  made  after 
he  had  been  removed,  and  the  persons  connected  with  the  accident  have  separated, 
and  in  answer  to  questions  as  to  how  he  got  injured,  are  inadmissible,  though  made- 
only  a  short  time  after  the  accident.1 

2.  Same— Shouts  or  By-Standeb. 

In  such  case  evidence  that  a  disinterested  by -stander  shouted  u  Murder  I "  after  the 
accident,  is  inadmissible. 

8.  WlTXESS— iMPEACnMEXT— CONTRADICTORY   STATEMENTS. 

A  witness  may  be  impeached  by  showing  statements  made  by  him  out  of  court,, 
inconsistent  with  those  made  in  court,  after  laying  the  proper  foundation  therefor. 

Appeal  from  St.  Louis  circuit  court;  George  W.  Lubke,  Judge. 
Action  by  Ann  Leahey  against  the  Cass  Avenue  &  Fair-Ground  Railway 
Company.     Judgment  tor  plaintiff,  and  defendant  appeals. 
Leonard  Wilcox,  for  appellant.    /.  F.  Merryman,  for  respondent. 

Black,  J.  1.  This  is  an  action  to  recover  statutory  damages  for  the  death  of 
James  O'Neil,  a  boy  11  years  of  age,  and  the  son  of  the  plaintiff.  The  de- 
fendant corporation  owns,  and  with  horse-power  operates,  a  street  railroad  in 
the  city  of  St.  Louis.  That  the  boy  was  run  over  by  one  of  defendant's  cars,, 
and  received  wounds  and  bruises  from  which  he  died  on  the  next  day,  is  an  un- 
disputed fact.  At  the  time  of  the  accident  the  car  was  a  few  yards  east  of 
the  Twenty-Fourth  Street  crossing,  going  east  on  Cass  avenue.  Plaintiff  pro- 
duced evidence  tending  to  show  that  the  boy  was  standing  on  tire  front  plat- 
form of  the  car,  with  the  driver,  just  before  and  while  crossing  Twenty-Fourth, 
street;  that  they  appeared  to  be  talking  together,  and  the  driver  appeared  to- 
be  angry;  that  the  boy  opened  the  gate,  and  stepped  out  backwards  on  the* 
step,  facing  and  looking  at  the  driver,  and  appeared  to  be  frightened;  and 
that  he  stepped  and  fell  off  and  under  the  car.  One  witness  says  the  driver 
made  a  pass  at  the  boy  with  his  hand.  The  defendant's  evidence  tends  to 
show  that  this  and  another  boy  by  the  name  of  Brown  were  together  on  the 
street;  that  Brown  jumped  on  the  step- to  the  front  platform,  and  in  answer 
to  a  question  of  the  driver  said  he  was  going  down  town,  whereupon  the- 
driver  told  him  to  get  in  the  car;  that  Brown  opened  the  gate,  stepped  in  on 
the  platform,  and  then  out  and  off;  that  at  this  moment  O'Neil  got  on  the 
step,  and  immediately  slipped  and  fell  under  the  car;  that  the  driver  did  not 
speak  to  him,  and  only  observed  his  presence  when  he  fell.  Two  policemen 
arrested  the  driver  and  conductor,  and  took  them  to  the  station.  Persons 
present  then  carried  the  boy  to  the  house  of  Mr.  Keating,  a  distance  of  50  or 
75  feet,  where  a  cot  was  provided  for  him.  After  he  had  been  placed  upon 
it,  he  stated  to  Mr.  Keating,  in  answer  to  questions  as  to  where  he  lived,  and 
how  he  got  hurt,  that  he  got  on  the  step  of  the  car,  and  the  driver  kicked  him 
off.  These  statements  were  made  5  or  8  minutes  after  the  accident.  Dr. 
Miller  arrived  within  15  or  20  minutes,  and  he  interrogated  the  boy  as  to  how 

1 1n  general,  as  to  what  declarations  are  admissible  as  res  gestCB^  see  State  v.  Rider, 
(Mo.)  8  8.  W.  Rep.  723,  and  note;  Dunbar  v.  McGill,  (Mich.)  87  N.  W.  Rep.  986,  and 
note;  City  of  Austin  v.  Ritz,  (Tex.)  9  8.  W.  Rep.  884,  and  cases  cited. 
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he  got  hurt,  and  in  answer  the  hoy  said  he  was  on  the  front  platform  of  the 
car;  that  he  attempted  to  get  off,  and  the  driver  kicked  him  off,  and  he  fell 
under  the  car.  These  statements  were  detailed  in  evidence  by  Mr.  Keating, 
his  daughter,  and  Dr.  Miller,  and  the  question  is  whetlier  they  are  a  part  of 
the  res  gesitz. 

In  Harrirnan  v  Stowe,  57  Mo.  93,  the  plaintiff  was  injured  about  noon. 
Her  physician  called  between  1  and  4  o'clock  of  the  same  day,  when  she  stated 
to  hi m  how  she  got  hurt,  namely,  by  falling  through  a  trap-door.  This  state- 
ment the  physician  related  on  the  witness  stand,  and  this  court  held  the  evi- 
dence competent,  because  part  of  the  res  gesiw;  saying  that  the  declaration 
and  accident  formed  connecting  circumstances.  That  case,  it  is  argued  by 
the  plaintiff,  goes  far  enough  to  admit  the  declarations  made  in  the  present 
case. 

The  case  of  Brovmell  v.  Railroad  Co.,  47  Mo.  240,  was  a  suit  instituted  to- 
recover  damages  for  the  death  of  the  plaintiff's  husband.  There  the  declara- 
tion of  Brownell,  in  reference  to  the  switch,  it  is  said  "grew  directly  out  of, 
and  was  made  immediately  after,  the  happening  of  the  fact,"  and  it  was  held 
that  the  declaration  was  competent  evidence  for  the  plaintiff.  That  case  cites- 
with  approval  Insurance  Co.  v.  Mosley,  8  Wall.  397,  which  was  an  action 
on  a  policy  of  insurance.  To  show  that  the  death  of  the  insured  was  caused 
by  an  accident,  the  wife  testified  that  her  husband  left  his  bed  between  12- 
and  1  o'clock;  that  when  he  came  back,  he  said  he  had  fallen  down  the  back 
stairs,  and  almost  killed  himself.  The  evidence  of  the  son  was  to  the  same 
effect.  He  also  testified  further,  that  on  the  day  after  the  fall  his  father  said 
he  felt  badly,  etc.  This  evidence  was  held  to  be  competent  for  two  purposes  u 
First,  to  show  bodily  injuries  and  pain;  and,  second,  to  prove  that  deceased 
fell  down  the  stairs.  In  respect  of  the  first  it  is  said  such  evidence  must  relate 
to  the  present,  and  not  to  the  past.  Anything  in  the  nature  of  narration 
must  be  excluded.  As  to  the  second,  it  is  said,  in  substance,  that  generally 
the  declarations  must  be  contemporaneous  with  the  event,  yet  the  rule  is  not 
of  universal  application.  Further  on  it  is  said:  "Here  the  principal  fact  is 
the  bodily  injury.  The  res  gestw  are  the  statements  of  the  cause  made  by  the- 
assured  almost  contemporaneously  with  its  occurrence,  and  those  relating  to- 
the  consequences  made  while  the  latter  subsisted  and  were  in  progress." 
That  court,  as  well  as  this,  in  the  cases  last  cited,  quote  approvingly  from 
Railroad  Co.  v.  Coyle,  55  Fa.  St.  402,  where  a  peddler's  wagon  was  struck 
and  injured  by  a  locomotive.  The  court  said:  "We  cannot  say  that  the  dec- 
laration of  the  engineer  was  not  a  part  of  the  res  geste.  It  was  made  at  the 
time,  in  view  of  the  goods  strewn  along  the  road  by  the  breaking  up  of  the 
boxes,  and  seems  to  have  grown  directly  out  of  and  immediately  after  the  hap- 
pening of  the  fact. " 

Adams  v.  Railroad  Co.,  74  Mo.  553,  was  an  action  by  the  plaintiff  to  re- 
cover damages  for  the  death  of  her  husband.  Plaintiff  proved  by  one  witness 
that  after  the  deceased  was  struck,  and  after  the  train  had  stopped,  two  train- 
men, whom  the  witness  took  to  be  the  fireman  and  engineer,  came  up,  and 
one  of  them  said  to  the  other,  "If  you  had  stopped  the  train  when  I  told  you, 
you  would  not  have  killed  him."  The. other  replied,  "It  cannot  be  helped 
now;  it  is  too  late."  This  court,  after  reviewing  various  authorities,  stated 
its  conclusion  as  follows:  "Were  the  declarations  connected  with  the  calam- 
ity as  a  cause  or  concomitant?  Were  they  contemporary  with  the  principal 
transaction,  and  illustrative  of  its  character,  or  merely  a  subsequent  narra- 
tive of  how  it  occurred,  or  an  explanation  of  how  it  might  have  been  avoided? 
If  the  latter,  as  we  think,  they  were  wholly  inadmissible,  and  the  court  erred 
in  permitting  the  evidence  to  go  to  the  jury."  This  case  was  cited  as  an  au- 
thority in  the  subsequent  case  of  Devlin  v.  Railroad  Co.,  87  Mo.  545,  but  that 
case  was  quite  different  in  its  facts,  as  will  be  seen  from  the  following  state- 
ment made  therein:  "It  does  not  appear  that  these  statements  made  by  the 
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section  foreman  to  the  foreman  of  the  road-house  were  made  while  the  fore- 
man was  transacting  the  business  of  the  defendant." 

Railroad  Co.  v.  O'Brien,  119  U.  S.  99.  7  Sup.  Ct.  Rep.  118,  was  a  personal 
damage  suit.  A  witness  was  permitted  to  testify  that  between  10  and  30 
minutes  after  the  accident  he  had  a  conversation  with  the  engineer  in  charge 
of  the  locomotive,  and  that  he  (the  engineer)  said  the  train  was  moving  at 
the  rate  of  18  miles  per  hour.  The  court  held  that  this  evidence  should  have 
been  excluded,  four  of  the  justices  dissenting.  The  majority  opinion  is  put 
upon  the  ground  that  the  declaration  did  not  accompany  the  act  from  which 
the  injury  arose;  that  it  was  a  mere  narration  of  a  past  occurrence,  and  there- 
fore not  a  part  of  the  res  gestce.  The  dissenting  justices  say:  M  As  the  dec- 
laration was  made  between  ten  and  thirty  minutes  after  the  accident,  we  may 
well  conclude  that  it  was  made  in  sight  of  the  wrecked  train,  and  in  the  pres- 
ence of  the  injured  parties,  and  while  surrounded  by  excited  passengers. 
*  *  *  The  modern  doctrine  has  relaxed  the  ancient  rule  that  declarations, 
to  be  admissible  as  part  of  the  res  gestce,  must  be  strictly  contemporaneous 
with  the  main  transaction.  It  now  allows  evidence  of  them,  when  they  ap- 
pear to  have  been  made  under  the  immediate  influence  of  the  principal  trans- 
action, and  are  so  connected  with  it  as  to  characterize  or  explain  it." 

Greenleaf  says  the  principal  points  of  attention  are  whether  the  circum- 
stances and  declarations  offered  in  proof  were  contemporaneous  with  the  main 
fact  under  consideration,  and  whether  they  were  so  connected  with  it  as  to 
illustrate  its  character.  1  Greenl.  Ev.  §  108.  Taylor  says:  "In  all  these  cases 
the  principal  points  of  attention  are  whether  the  circumstances  and  declara- 
tions offered  in  proof  were  so  connected  with  the  main  fact  under  consideration 
as  to  illustrate  its  character,  to  further  its  object,  or  to  form,  in  conjunction 
with  it,  one  continuous  transaction."  1  Tayl.  Ev.  (7th  Ed.}  537.  The  same 
author,  after  speaking  of  the  change  in  the  old  rule,  where  tnere  are  connect- 
ing circumstances,  goes  on  to  say:  "Still,  an  act  cannot  be  varied,  qualified, 
or  explained,  either  by  a  declaration  which  amounts  to  no  more  than  a  mere 
narrative  of  a  past  occurrence,  or  of  an  isolated  conversation  held,  or  an  iso- 
lated act  done,  at  a  later  period."  Section  539.  These  authorities  show  that 
there  is  still  some  diversity  of  opinion,  both  as  to  the  rule  and  as  to  the  appli- 
cation of  a  given  rule.  Care  must  be  taken  not  to  make  the  field  of  res  gestce 
too  large  or  too  contracted.  The  better  reasoning  is  that  the  declaration,  to 
be  a  part  of  the  res  gestce,  need  not  be  coincident  in  point  of  time  with  the 
main  fact  to  be  proved.  It  is  enough  that  the  two  are  so  clearly  connected 
that  the  declaration  can,  in  the  ordinary  course  of  affairs,  be  said  to  be  the 
spontaneous  explanation  of  the  real  cause.  The  declaration  is,  then,  a  verbal 
•act,  and  may  well  be  said  to  be  a  part  of  the  main  fact  or  transaction.  Again, 
if  the  subsequent  declaration  and  the  main  fact  at  issue,  taken  together,  form 
a  continuous  transaction,  then  the  declaration  is  admissible.  Much,  there- 
fore, depends  upon  the  nature  and  character  of  the  transaction  in  question ; 
for  it  may  be,  and  often  is,  of  a  continuing  character.  It  cannot  be  said  that 
a  mere  subsequent  declaration  will  of  itself  furnish  a  sufficient  connecting  cir- 
cumstance. Applying  these  principles  to  the  present  case,  it  is  clear  that 
what  the  boy  said  as  to  how  he  got  under  the  car,  when  first  picked  up,  was 
properly  received  as  evidence  of  the  cause  of  his  injuries.  He  was  then  at  the 
scene  of  the  accident,  surrounded  by  persona  who  witnessed  the  calamity,  and 
his  declarations  then  made  were  verbal  acts,  though  made  after  the  accident 
had  happened.  But  what  he  said  after  he  had  been  removed  to  the  house  of 
Mr.  Keating,  after  the  persons  connected  with  the  accident  had  separated,  and 
in  answer  to  questions  as  to  how  he  got  hurt,  should  have  been  excluded. 
These  answers  were  but  narratives  of  what  had  transpired,  made  and  intended 
as  such.  The  time  between  the  accident  and  making  these  declarations  is 
short,  it  is  true,  but  they  are  disconnected  from  the  main  fact.  We  do  not 
understand  any  of  the  cases  before  cited  to  go  far  enough  to  admit  these  dec* 
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larations,  unless  it  be  that  of  Harriman  v.  Stowe.  It  is  to  be  observed  that 
these  statements,  made  at  the  house  of  Mr.  Keating,  were  not  offered  for  the 
purpose  of  showing  that  the  boy  was  then  suffering  from  the  injuries,  but 
for  the  purpose  of  showing  the  cause  of  the  injuries.  It  was  error  to  admit 
them  in  evidence. 

2.  Callahan,  a  policeman,  testified:  "I  heard  a  cry  on  the  sidewalk.  I 
heard  a  lady  shout  <  Murder!'  "  This  statement  was  repeated  several  times  by 
this  and  another  witness.  Defendant's  motion  to  strike  out  this  evidence 
should  have  been  sustained.  The  books  report  the  case  of  the  trial  of  Gordon 
for  treason,  where  the  cry  of  the  mob  who  accompanied  the  prisoner  on  his 
enterprise  was  received  in  evidence.  But  in  this  case  the  woman  had  noth- 
ing to  do  with  the  accident.  She  saw  the  crowd  that  gathered .  around  the 
car,  and  shouted  "Murder I"  This,  we  understand*  was  after  the  accident. 
Her  shouts  shed  no  light  whatever  on  the  real  issue.  State  v.  Brovm,  64  Mo. 
371;  State  v.  Sneed,  88  Mo.  138. 

3.  Jessop,  the  driver,  was  a  witness  for  defendant.  For  the  purpose  of 
impeaching  the  credit  of  this  witness,  it  was  competent  to  show  that  he  bad 
made  statements  out  of  court  inconsistent  with  those  made  in  court,  the 
proper  foundation  having  been  laid  therefor,  as  was  done  in  this  case.  The 
testimony  of  officer  tyorgan  was  received  for  this  purpose,  and  none  other. 
The  objection  to  it  is  without  merit.  For  the  reasons  before  stated  the  judg- 
ment is  reversed,  and  the  cause  remanded  for  new  trial. 

i 
Bay,  J.,  absent    The  other  judges  concur. 


Simmons  v.  Hill. 
(Supreme  Court  of  Missouri    December  30, 1888.) 

1.  Banks  and  Bjlnkixg— Stockholders— Sixb  or  Pledged  Stock  on  Execution- 
Liability  op  Purchaser. 

A  levy  and  sale  of  bank  shares,  under  execution,  against  the  former  owner,  after 
he  has  transferred  them  on  the  books  to  others  as  collateral  security  for  a  debt  un- 
paid and  due  at  the  date  of  the  levy,  and  greater  than  the  market  value  of  the  stock 
at  that  time,  passes  no  title,  and  the  purchaser  is  not  liable  for  unpaid  subscription 
to  the  stock,  at  the  instance  of  a  creditor  of  the  bank,  under  Rev.  St.  Mo.  1879,  §  786, 
authorizing  an  execution  on  behalf  of  such  creditor  against  a  stockholder  to  the 
amount  of  the  stock  owned  by  him. 

9b  Same— Unauthorized  Transfer— Ratification. 

The  fact  that  the  execution  creditor,  ignorant  of  the  transfer,  bought  the  stock  at 
the  sale  to  save  his  debt,  but,  after  learning  that  it  had  been  transferred,  abandoned 
all  claim  to  it*  would  not  authorize  the  persons  In  whose  name  it  stood  to  transfer 
it  to  him  without  his  knowledge  or  consent,  and  such  a  transfer,  unless  ratified, 
would  not  make  him  a  stockholder,  and  liable  for  said  unpaid  subscription. 

Appeal  from  St.  Louis  circuit  court;  Elmer  B.  Adams,  Judge. 

Motion  by  George  A.  Simmons,  administrator,  etc.,  of  Robert  Tucker,  de- 
ceased, a  judgment  creditor  of  the  Butchers'  &  Drovers'  Bank,  an  insolvent 
corporation,  for  execution  against  Britton  A.  Hill,  for  the  amount  of  the  un- 
paid subscription  to  shares  of  stock  in  said  bank,  of  which  Hill  was  alleged 
to  be  the  owner.  Rev  St.  Mo.  1879,  §  736,  authorizes  an  execution  to  issue 
upon  the  motion  of  a  judgment  creditor  of  an  insolvent  corporation,  against 
"any  of  the  stockholders  to  the  extent  of  the  amount  of  the  unpaid  balance  of 
the  stock  by  him  or  her  owned."  The  circuit  court  awarded  an  execution, 
and  defendant  appealed  to  the  St.  Louis  court  of  appeals,  whence  the  cause 
was  transferred  to  the  supreme  court.    . 

Britton  A.  Hill,  {pro  $et)  and  Martin,  Laughlin  &  Kern,  for  appellant. 
fiT.  J.  D'Arcy  and  James  P.  Maginn,  for  respondent. 

Brace,  J.  On  the  7th  of  April,  1881,  plaintiff's  intestate  obtained  a  judg- 
ment in  the  circuit  court  of  St.  Louis  against  the  Butchers'  &  Drovers' 
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Bank  for  the  sum  of  $10,880,  and  an  execution  issued  thereon  on  the  25th  of 
that  month  was  returned  nulla  bona  on  the  6th  of  June,  1881.  At  the  April 
term,  1883,  of  said  court,  the  plaintiff  moved  for  an  execution  against  the  de- 
fendant as  a  stockholder  in  said  bank.  The  motion  was  resisted,  and  on  the 
hearing  was  sustained,  and  an  execution  ordered  against  the  defendant  in  the 
sum  of  $5,000;  and  from  this  order  the  defendant  appeals.  The  facts  in  the 
case,  as  they  appeared  in  evidence,  are  substantially  as  follows:  On  the  7th 
day  of  December,  1870,  Peter  Curran,  being  then  the  owner  of  100  shares  of 
the  capital  stock  of  said  bank,  of  the  par  value  of  $10,000,  50  per  cent,  of 
which  was  unpaid,  borrowed  from  the  batik  the  sum  of  $2,000,  for  which  he 
executed  his  note,  payable  in  90  days,  bearing  10  per  cent,  interest,  and  at  the 
same  time  transferred  on  the  books  of  the  bank  50  shares  of  his  stock  to  P.  S. 
Langton.  On  the  8th  of  May,  1871,  Curran  borrowed  the  further  sum  of 
$3,964.50,  for  which  he  executed  two  notes,  bearing  the  same  rate  of  interest, 
and  at  the  same  time  transferred  to  B.  M.  Chambers  the  remaining  50  shares 
of  his  stock.  Chambers  was  the  president  and  Langton  was  the  cashier  of  the 
bank.  According  to  the  testimony  of  Chambers,  by  an  oral  agreement,  the 
stock  was  to  be  held  by  him  and  Langton  as  collateral  security  for  these  loans. 
On  the  27th  of  April,  1877,  while  the  stock  thus  stood  in  the  name  of  Lang- 
ton and  Chambers,  Hill  &  Colli  ns,  a  firm,  of  which  the  defendant  was  a  partner, 
obtained  judgment  against  Curran  for  $2,500,  and  caused  execution  to  be  is- 
sued thereon.  The  officer  holding  the  execution  repaired  to  the  bank,  and  de- 
manded a  statement  of  the  amount  of  stock  held  by  Peter  Curran,  and  the 
cashier  thereupon  gave  him  the  following  certificate:  "There  is  no  stock  of 
the  Butchers1  &  Drovers'  Bank  in  Peter  Curran 's  name.  P.  S.  Langton, 
Cashier."  And  the  sheriff  indorsed  the  following  return  on  the  execution: 
"Executed  this  writ  in  St.  Louis  county  on  the  7th  of  May,  1877,  by  levying 
upon  one  hundred  shares  of  stock  in  the  Butchers'  &  Drovers'  Bank,  as  the 
property  of  Peter  Curran,  the  defendant,  and  1  delivered  a  copy  of  this  writ 
to  B.  M.  Chambers,  president  of  said  bank,  with  my  indorsement  of  said  levy 
thereon,  stating  to  him  that  1  did  levy  on  and  take  such  rights  and  shares  to 
satisfy  this  writ. " 

On  the  same  day  the  sheriff  advertised  for  sale,  on  the  19th  of  May,  1877, 
the  interest  of  Curran  in  said  100  shares  of  stock  to  satisfy  said  execution, 
and  at  the  sale  it  was  struck  off  to  Hill  &  Collins  for  $1,000,  which  amount, 
after  deducting  costs,  was  credited  on  the  execution,  and  as  to  ttie  remainder 
the  writ  was  returned  nulla  bona  on  the  4th  of  June,  1877,  with  this  addi- 
tional return:  "I  delivered  a  copy  of  this  writ,  together  with  the  advertise- 
ment, a  copy  of  which  is  hereto  attached,  to  P.  S.  Langton,  cashier  of  the 
Butchers'  &  Drovers'  Bank,  with  my  return  of  levy  and  sale  of  one  hundred 
shares  of  stock  above  mentioned,  and  offered  to  transfer  said  stock  to  the  pur- 
chasers, but  was  assured  the  defendant  had  none  to  transfer. "  Curran  had 
never  paid  anything  on  his  notes,  and  at  the  time  of  this  sale  they  were  long 
overdue,  and  amounted,  principal  and  interest,  to  more  than  $9,000.  On  the 
12th  of  July,  1877,  Hill  &  Collins  brought  suit  against  the  bank  for  $5,000 
damages,  for  refusing  to  permit  a  transfer  of  Curran's  stock  upon  the  books 
of  the  bank;  on  the  18th  the  writ  was  served  on  Chambers,  the  president, 
and  on  the  same  day  he  and  Langton  transferred  the  100  shares  of  stock  in 
their  name  to  Hill  &  Collins  on  the  books  of  the  bank,  without  their  knowl- 
edge or  consent.  On  the  same  day  the  bank  closed  in  an  insolvent  condition, 
and  ceased  to  do  business.  At  the  time  of  the  transfer  from  Curran  to  Cham- 
bers and  Langton  the  stock  of  the  bank  was  worth,  in  the  market,  probably 
70  to  80  cents  on  the  dollar  of  paid-up  stock.  At  the  time  of  the  levy  of  Col- 
lins &  Hill  fehere  was  no  demand  for  it,  and  when  transferred  to  them  by 
Chambers  and  Langton,  was  worth  nothing.  On  the  2d  of  October,  1877,  the 
bank  filed  an  answer  in  the  suit  of  Hill  &  Collins,  and  on  the  28th  of  January, 
1878*  an  amended  answer,  in  which,  after  denying  the  allegations  of  the  peti- 
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tion,  and  that  Curran  was  the  owner  of  any  stock  in  the  bank  except  as  there- 
inafter stated,  then  proceeded  to  set  out  the  transfer  of  the  stock  by  Cnrran  to 
Chambers  and  Langton,  to  be  held  by  them  as  collateral  security  for  the  pay- 
ment of  the  notes  before  mentioned,  with  interest,  averring  that  said  notes 
*ind  interest  remain  due  and  unpaid,  and  setting  up  the  provision  in  the  char- 
ter of  the  bank,  prohibiting  a  transfer. except  on  its  books,  and  after  all  debts 
■due  by  the  shareholder  had  been  paid,  but  saying  nothing  about  the  transfer 
by  Chambers  and  Langton  to  Hill  &  Collins  on  the  18th  of  July  preceding. 
On  the  trial,  on  the  evidence  in  support  of  the  answer,  Hill  &  Collins  took  a  non- 
suit. They  were,  by  the  answers  in  this  case,  for  the  first  time  informed  that 
Curran  had  transferred  his  stock  to.  Langton  and  Chambers;  and  more  than 
five  years  afterwards  the  defendant  was  first  informed,  by  the  commencement 
of  this  proceeding  against  him,  that  Langton  and  Chambers  had  transferred 
the  stock  to  Collins  &  Hill.  On  this  state  of  facts  the  circuit  court  held  that 
the  defendant  was  a  holder  of  said  nn paid-up  stock,  and  as  such  subject  to  ex- 
ecution upon  plaintiff's  judgment  against  the  bank  to  the  amount  remaining 
nnpaid  thereon. 

The  only  question  presented  on  the  record  of  this  case  is,  was  the  defendant 
Hill  a  stockholder  of  the  Butchers*  &  Drovers'  Bank  on  the  6th  of  June,  1881, 
within  the  meaning  of  section  736,  Rev.  St.  1879?  It  will  be  observed  from 
the  foregoing  statement  that,  if  Hill  was  such  stockholder,  it  must  be  because 
he  became  so  either  by  virtue  of  his  purchase  at  the  execution  sale  of  Curran's 
stock,  or  by  virtue  of  the.  transfer  of  stock  to  him  by  Chambers  and  Langton. 
It  therefore  becomes  necessary  to  inquire  what  were  the  legal  relations  of  these 
parties  to  the  stock.  The  transfer  by  Curran  of  his  stock  to  Chambers  and 
Langton  was  to  them  individually,  on  the  books  of  the  bank,  absolute  and  un- 
conditional. By  that  transfer  they  became  the  legal  owners  of  the  stock,  en- 
titled to  vote  it,  draw  dividends  on  it,  and,  to  the  extent  of  it,  exercise  control 
and  management  of  the  affairs  of  the  bank,  and  become  liable  as  holders  of  it 
to  creditors  of  the  bank.  Curran  then  ceased  to  be  a  stockholder  in  the  bank, 
so  far  as  that  stock  was  concerned.  He  had  in  good  faith,  for  a  valuable  con- 
sideration, parted  with  it,  and,  as  to  subsequent  creditors  of  the  bank,  was  no 
longer  liable  as  a  stockholder,  having  lost  the  power  either  to  protect  them  or 
himself,  although  he  may  have  had  an  equity  in  respect  of  that  stock  against 
the  holders  by  virtue  of  a  parol  agreement  made  at  the  time  of  its  transfer. 
"It  is  thoroughly  established  that  one  to  whom  stock  has  been  transferred  in 
pledge,  or  as  collateral  security  for  money  loaned,  and  who  appears  on  the 
books  of  the  corporation  as  the  owner  of  the  stock,  is  liable  as  a  stockholder 
for  the  benefit  of  creditors."  Bank  v.  Case,  99  U.  S.  628.  "Where  shares 
are  held  by  a  person  as  trustee  for  another,  the  legal  holder  of  the  shares,  and 
not  the  equitable  owner,  is  primarily  liable  both  to  the  company  and  its  cred- 
itors. Neither  the  company  nor  its  creditors  would  be  entitled  to  charge  the 
equitable  owner  as  shareholder."  2  Mor.  Priv.  Corp.  §  853.  "Unless  the 
rule  has  been  changed  by  statute,  liability  to  pay  calls  and  to  respond  in  the 
case  of  insolvency  to  creditors  attaches  to  the  holder  of  the  legal  title  only, 
and  the  court  will  not  look  beyond  the  registered  shareholder,  nor  inquire  un- 
der what  equities  he  holds."  Thomp.  Liab.  Stockh.  §  178.  It  follows  that 
during  the  six  years  of  the  existence  of  this  bank,  after  the  transfer  of  Curran, 
during  which  time,  by  its  management,  the  value  of  the  stock  was  reduced 
from  75  cents  on  the  dollar  to  nothing,  those  dealing  with  the  institution  were, 
by  the  books  of  the  bank,  and  the  law  of  the  land,  pointed  to  Chambers  and 
Langton  as  the  stockholders  liable  to  respond  to  them  for  the  amount  unpaid 
on  these  100  shares  of  stock,  in  case  they  should  be  compelled  to  resort  to  that 
fund  for  satisfaction  of  their  demands.  Andrjn  this  summary  proceeding,  in 
which  the  court  is  charged  with  the  duty  of  ascertaining  who  is  the  stock- 
holder to  be  legally  charged  with  liability  for  plaintiff's  debt,  and  not  to  settle 
the  equities  between  Curran's  vendee,  the  bank,  or  its  creditors,  and  the  legal 
• 
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owner  of  the  stock,  the  question  that  becomes  important  is  not,  who  stands- 
in  Curran's  shoes,  but  who  stands  in  the  shoes  of  Chambers  and  Lang  ton,  if 
they  have  ever  legally  cast  them  of?  And  for  this  purpose  it  is  not  necessary 
to  define  what,  if  any,  interest  or  right  the  defendant  acquired  under  the  ex- 
ecution sale.  He  did  not  acquire  Chambers'  and  L&ngton's  stock,  for  the  pro- 
cess was  not  against  them.  Curran  had  none,  and  the  defendant  acquired 
none  by  his  purchase,  and  did  not,  by  reason  of  that  purchase,  become  a  stock- 
holder. Did  he  become  one  by  virtue  of  the  transfer  of  Chambers  and  Lang- 
ton  on  the  13th  of  July?  "The  general  rule  is  that  a  person  whose  name  ap- 
pears on  the  books  of  a  corporation  is  a  shareholder,  both  as  to  the  corporation 
and  as  to  the  public.*'  Thomp.  supra,  §  177.  This  supposes,  of  course,  that 
the  shares  have  been  placed  in  his  name  with  his  consent,  as  was  remarked  in 
the  case  of  Chapman  &  Barker  f  L.  ft.  3  Eq.  360*  "If  the  mere  placing  a 
name  upon  the  register  rightly  or  wrongly  is  to  give  the  creditors  a  right  to 
proceed  against  the  individual,  any  one  of  us  now  in  this  court  might  find 
himself  upon  the  register  of  some  company,  and  liable  to  its  creditors.  It  is 
an  absurdity  to  say  that  I  am  to  be  liable  because  directors  choose  to  put  mo 
down  upon  the  register  as  a  shareholder.  *  *  *  The  case  is  wholly  dif- 
ferent where  a  person  agrees  to  have  his  name  put  upon  the  register  for  any 
purpose.  The  creditors  have  a  right  to  take  as  their  debtor  everybody  who  is 
properly  upon  the  register,  including  the  trustees  for  the  company;  but  cred- 
itors do  not,  therefore,  obtain  the  right  of  insisting  upon  retaining  as  their 
debtor  a  person  whose  name  has  been  placed  there  by  fraud  or  wrong,  or  ought 
never  to  have  been  there  at  all.  An  important  question  might  arise  as  to  ho  w 
far  a  person,  after  he  knows  that  his  name  has  been  wrongly  placed  upon  tho 
register,  may,  by  acts  of  acquiescence,  such  as  accepting  a  dividend  or  the  like, 
be  held  liable.  It  is  like  any  other  case.  He  cannot  approbate  and  reprobate. 
If,  for  his  own  convenience,  he  adopts  the  act,  he  must  be  liable  for  the  con* 
sequence  of  the  act.  The  question  whether  he  has  or  has  not  adopted  it  is 
wholly  one  of  degree  and  of  evidence  for  the  court.  But  I  cannot  entertain 
any  doubt  that  a  man,  who  is  placed  by  the  directors,  through  contrivance,, 
in  a  position  which  they  are  not  entitled  to  place  bim  in,  will  not  be  liable  to 
creditors  or  anybody  else."  As  Hill  knew  nothing  of  this  transfer  by  Cham- 
bers and  Langton  to  Hill  &  Collins  until  the  motion  in  this  case  was  filed  for 
execution  against  him,  and  as  from  that  moment  he  has  been  persistently  re- 
pudiating it,  it  cannot  be  pretended  that  he  ever  expressly  agreed  to  the  trans- 
fer, or  ratified  it,  by  any  act  or  word  of  his  after  it  was  done.  But  it  is  in- 
sisted that  by  his  acts  he,  by  implication,  authorized  it  to  be  done,  and  is  now 
.  estopped  from  denying  that  it  was  done  with  his  assent;  that,  if  Hill  &  Col- 
lins did  not,  by  their  purchase  at  the  execution  sale,  become  the  owners  of 
the  stock  that  stood  in  the  name  of  Chambers  and  Langton,  and  did  not  thereby 
become  stockholders  in  the  bank,  they  did,  by  virtue  of  that  purchase,  acquire 
the  equity  that  Curran  had  as  against  the  bank  and  Chambers  and  Langton  to 
redeem  the  stock;  and  that  they  must  be  held  by  their  acts  in  acquiring  that 
equity  and  their  subsequent  action  to  have  requested  a  redemption,  which  was 
accepted  by  Chambers  and  Langton  and  the  bank ;  and  that  the  transfer  made 
to  them  was  in  pursuance  of  that  request;  and  that  the  defendant  thus  became 
a  stockholder  of  the  bank.  We  are  cited  to  the  case  of  Foster  v.  Potter,  37 
Mo.  526,  in  support  of  the  proposition  that  Hill  &  Collins,  by  their  purchase 
at  the  execution  sale,  acquired  Curran's  equity  of  redemption  in  the  stock. 
Without  stopping  to  distinguish  this  case  from  that  one,  and  without  being 
understood  as  holding,  either  that  Curran  had  an  equity  of  redemption  in  this 
stock  upon  the  facts  in  the  case,  or  that,  if  he  had,  it  passed  by  the  execu- 
tion sale, — for  the  sake  of  argument  let  it  be  conceded  that  he  had  such  an 
equity;  that  it  passed  by  the  sale;  and  that  the  argument  may  flow  unimpeded, 
let  any  objection  that  might  be  raised  to  considering  the  bank  and  its  trus- 
tees as  one  in  their  transactions,  or  the  right  of  the  trustees  to  give  away  the 
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trust  fund,  be  waived.  Do  we  find  in  the  evidence  any  fact  from  which  at 
any  time  either  the  bank,  Chambers,  or  Langton  would  be  authorized  to  infer 
a  request  upon  the  part  of  Hill  &  Collins  that  the  incumbered  stock  should  be 
transferred  to  them?  Unless  we  do  find  such  a  fact,  the  defendant  is  not  es- 
topped from  denying  that  it  was  assigned  at  his  request. 

A  brief  consideration  of  the  salient  facts  in  the  case  will  answer  this  ques- 
tion, and  for  this  purpose  the  further  mention  of  the  name  of  Collins  may  be 
omitted.  The  defendant,  having  a  judgment  for  $2,500,  against  Curran,  be- 
ing desirous  of  making  his  debt,  and  believing  that  Curran  was  the  owner  of 
stock  in  the  bank,  and  that  something  might  be  made  out  of  it,  sues  out  his 
execution.  The  officer  goes  to  the  bank  for  thepurpose  of  levying  the  execution 
on  Curran's  stock ,  if  he  has  any,  and  informs  the  officers  of  his  purpose.  The  law 
then  made  it  the  duty  of  the  cashier  to  furnish  the  ofiicer  with  a  certificate  u  nder 
his  hand,  stating  the  n  umber  of  shares  the  defendant  in  the  execution  held  in  the 
stock  of  the  bank  "  with  the  incumbrance  thereon.'*  The  cashier  certified  that 
"there  was  no  stock  in  the  bank  in  Curran's  name. "  Is  it  to  be  supposed  for  a 
moment  that,  if  Curran  had  then  been  regarded  by  the  officers  of  the  bank  as  the 
holder  of  this  stock,  half  paid  up,  worth  in  the  market  Icbs  than  40  cents  on  the 
dollar,  incumbered  with  a  debt  to  the  bank  of  more  than  $9,000,  and  with  a  con- 
tingent liability  for  the  amount  unpaid  thereon,  and  they  had  so  certified,  as 
it  was  their  duty  to  do,  that  the  subsequent  levy  and  sale  would  have  been 
proceeded  with ?  If  they  had  done  so,  the  defendant  would  have  seen  at  once 
that  he  was  engaged  in  a  vain  pursuit,  and  would,  doubtless,  have  abandoned 
it  as  quickly  as  he  did  a  similar  one,  at  a  later  stage  in  the  proceedings,  when 
the  onlcers  of  the  bank  first  disclosed  sueh  a  state  of  case  in  the  answers,  and 
supported  by  their  evidence  in  the  suit  instituted  by  him  against  the  bank  for 
their  refusal  to  permit  a  transfer  on  their  book  of  Curran's  supposed  stock. 
The  defendant  was  seeking,  by  due  process  of  law,  to  subject  Curran's  stock, 
if  he  had  any,  to  his  debt.  In  attempting  to  do  so,  he  claimed  to  have  be- 
come the  owner  of  that  stock  by  purchase  under  such  legal  process,  and  asked 
that  a  transfer  be  made  on  the  books  of  the  bank  in  pursuance  of  such  pur- 
chase. The  bank  refused  to  permit  such  transfer  to  be  made,  and,  when 
sued  for  damages  for  such  refusal,  by  showing  that  at  the  time  of  the  levy 
and  sale  Curran  had  no  stock  in  the  bank;  that  Chambers  and  Langton  were 
the  owners  of  the  stock  that  Curran  once  owned;  that  Curran  had  a  mere 
equity,  and  a  worthless  one  at  that,  against  the  then  holders  of  that  stock, — 
satisfied  him  that  he  had  acquired  nothing  by  his  purchase,  and  he  abandoned 
his  action  for  damages,  as  he  would,  doubtless,  have  abandoned  his  pursuit  of 
Curran's  supposititious  stock  before  the  sale,  if  they  had  given  him  this  infor- 
mation at  the  time  it  was  their  duty  to  have  done  so.  The  defendant  was  after 
Curran's  stock.  He  did  not  get  it,  because  years  before  Curran  had  parted  with 
it  to  Chambers  and  Langton.  He  was  not  after  Chambers'  and  Langdon's 
stock.  He  could  not  have  gotten  it  if  he  had  wanted  it,  by  that  process,  and 
would  not  have  wanted  it  if  he  could  have  gotten  it  burdened  as  it  was  with 
liabilities  far  exceeding  its  value.  This*  effort  made  by  the  defendant  to  sub- 
ject the  supposed  stock  of  Curran  (in  his  ignorance  of  the  disposition  that 
Curran  had  long  since  made  of  it)  to  the  payment  of  his  debt,  and  his  subse- 
quent action  for  damages,  superinduced  by  the  failure  of  the  officers  of  the 
bank  to  give  him  timely  and  proper  information  of  the  actual  condition  of  the 
stock,  is  the  sole  ground  upon  which  is  rested  the  claim  that  the  transfer  made 
by  Langton  and  Chambers  to  the  defendant  on  the  13th  of  July,  1877,  was 
made  at  the  request  of  the  defendant.  Conceding,  then,  that  the  defendant 
acquired  the  right  to  redeem  this  stock  from  Chambers  and  Langton,  (he  never 
exercised  it,  or  sought  to  exercise  it,)  they  could  not  exercise  it  for  him,  and, 
without  his  consent,  thrust  upon  him  obligations  which  they  had  incurred  by 
the  ownership  of  this  stock  up  to  the  very  hour  that  the  shades  of  bankruptcy 
closed  in  around  the  institution,  and  rendered  its  stock  worthless.  This  trans- 
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fer  was  not  made  in  answer  to  any  demand  ever  made  by  Hill  to  redeem  this 
stock,  for  he  never  made  such  a  demand.  The  only  demand  that  he  ever 
made,  or  was  ever  made  in  his  behalf,  was  that  the  officer  who  made  the  sale 
under  the  execution  might  transfer  on  the  books  of  the  bank  the  stock  of  Cur- 
ran'  s  that  he  undertook  to  sell.  If  that  demand  had  been  granted,  and  the 
transfer  had  been  made  by  him,  Langton  and  Chambers  would  have  still  re- 
mained the  holders  of  the  stock  that  Cur  ran  once  owned,  by  virtue  of  his  pre- 
vious transfer  to  them,  and  Hill,  by  such  transfer,  would  not  have  become 
the  owner  of  that  stock,  or  a  stockholder  of  the  bank.  How,  then,  can  it  be 
held  that  this  secret  transfer  by  them  can  enlarge  the  scope  of  that  demand, 
or  be  held  to  be  in  compliance  with  it?  Upon  what  principle  of  law  or  equity 
can  the  defendant  be  estopped  from  asserting  that  such  transfer  was  without 
his  absent?  Every  dollar  of  indebtedness  incurred  by  the  bank  upon  the 
faith  of  this  unpaid  stock  was  upon  the  faith  of  the  legal  ownership  of  that 
stock  by  Chambers  and  Langton,  and  it  would  be  monstrous  to  hold  that,  as 
these  officers  closed  the  doors  of  that  institution,  which  they  had  conducted 
to  the  brink  of  financial  ruin,  to  any  future  credit,  upon  the  faith  thereof, 
they  could,  in  the  act  of  doing  so,  unload  their  present  obligations,  incurred 
upon  the  faith  of  their  past  ownership  of  that  stock,  upon  the  shoulders  of  the 
defendant;  or  that  creditors  of  the  bank,  by  their  act,  could  acquire  a  right 
to  look  from  those  whom  they  had  trusted  to  him  whom  they  had  not  trusted 
to  answer  their  demands,  simply  because  he  himself  had  been  trying  to  secure 
his  debt  from  one  who  had  formerly  been,  but  had  long  since  ceased  to  be,  a 
stockholder  in  the  bank.  There  can  be  no  doubt  that  the  defendant  was  hot 
a  stockholder  in  the  bank  when  the  execution  against  it  was  returned  nulla 
bona,  and  that  the  trial  court  committed  error  in  holding  that  he  was.  The 
Judgment  of  that  court  is  therefore  reversed.  All  concur  except  Bay,  J.,  ab- 
sent. 


Schlereth  «.  Missouri  Pao.  By.  Co.  • 
(Supreme  Court  of  Missouri.    December  20, 18SS.) 

1.  Tbial— Instructions— Directing  Verdict. 

In  an  action  against  a  railway  company  for  negligence,  whereby  plaintiff's  intes- 
tate was  killed,  when  contributory  negligence  is  not  pleaded,  and  plaintiff's  testi- 
mony does  not  disclose  such  negligence,  out  shows  that  defendant's  train  was,  at 
the  time  of  the  accident,  violating  an  ordinance  limiting  the  rate  of  speed  of  trains 
and  requiring  signals  to  be  given,  the  jury  should  not  be  instructed  peremptorily 
to  find  for  defendant.1 

2.  Same— Acts  op  Negligence— Limited  bt  Pleadings. 

An  instruction  in  such  case,  defining  the  law  of  negligence  applicable,  is  erro- 
neous if  it  does  not  limit  the  acts  of  negligence  for  which  plaintiff  may  recover  to 
such  as  are  charged  in  the  petition. 
8.  Damages— Measure— Death  bt  Negligence. 

The  death  being  caused  by  defendant's  train  negligently  striking  plaintiff's  in- 
testate, who  was  a  track  repairer  in  defendant's  employ,  while  walking  on  the 
track,  it  is  error  to  direct  the  jury  that  if  they  find  for  plaintiff,  they  should  assess 
his  damages  at  $6,000. 

Appeal  from  St.  Louis  circuit  court;  William  H.  Homer,  Judge. 

Action  by  Anna  M.  Schlereth,  widow  of  Anton  Schlereth,  deceased,  against 
the  Missouri  Pacific  Railway  Company  for  negligently  causing  her  hus- 
band's death.  Deceased  was  killed  by  being  struck  by  defendant's  train 
while  walking  on  the  track.  The  defense  was  a  general  denial.  At  the  close 
of  plaintiff's  testimony  defendant  asked  the  following  instruction:  "The 
court  instructs  the  jury  that  under  the  evidence  and  pleadings  in  this  case 
the  plaintiff  is  not  entitled  to  recover;1'  which  the  court  refused  to  give,  and 

'That  the  failure  of  a  railroad  company  to  observe  statutory  requirements  in  running 
tto  trains  is  per  se  negligence,  see  Petrie  v.  Railroad  Co.,  (S.  C.)  7  S.  £.  Rep.  515.  and 
eases  cited ,  Railway  Co.  * .  Wall,  (Kan.)  19  Pac.  Rep.  787,  and  note.^ 
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defendant  excepted.  The  defendant  offered  no  evidence.  Plaintiff  then 
asked,  and  the  court  gave  to  the  jury,  the  following  instructions,  viz.:  (1) 
"The  jury  are  instructed  that  if  they  believe  from  the  evidence  that  on  or 
about  the  26th  day  of  November,  1884,  the  plaintiff  and  one  Anton  Schlereth 
were  husband  and  wife,  and  that  said  Anton  died  on  or  about  the  day  afore- 
said and  left  the  plaintiff  surviving  him  as  his  widow,  and  that  on  or  about 
said  day  the  defendant,  by  its  officers,  agents,  servants,  employes,  was  run- 
ning, conducting,  or  managing  one  of  its  locomotives,  and  that  said  locomo- 
tive was  then  running  on,  along,  and  over  defendant's  line  of  railway  within 
the  limits  of  the  city  of  St.  Louis,  and  that  said  locomotive  was  then  run 
against  or  upon  the  body  of  said  Anton,  and  that  said  Anton  was  then  struck 
with  said  locomotive  and  injured,  and  that  said  Anton  died  of  such  injury  on 
or  about  said  day,  and  that  such  striking  of  said  Anton  and  injury  to  htm  re- 
sulted from,  or  was  occasioned  by,  the  negligence  of  any  of  said  officers, 
agents,  servants,  or  employes  of  defendant  while  running,  conducting,  or 
managing  said  locomotive  at  or  prior  to  the  time  said  locomotive  was  run 
against  or  upon  the  body  of  said  Anton,  they  will  find  for  the  plaintiff.  (2) 
The  jury  are  further  instructed  that  if  they  find  for  the  plaintiff  they  will  as- 
sess her  damages  at  the  sum  of  five  thousand  dollars."  To  the  giving  of  each 
of  which  said  instructions  the  defendant  objected  and  excepted.  The  defend- 
ant then  prayed  the  court  to  instruct  the  jury  as  follows :  "  The  uncontradicted 
evidence  in  this  case  showing  that  the  deceased  husband  of  plaintiff  was  an 
employe  of  defendant  at  the  time  of  his  death,  to- wit,  a  section  hand  or  track 
repairer,  and  there  being  no  evidence  showing  or  tending  to  show  the  relation 
that  said  deceased  bore  to  the  servants  or  employes  of  defendant  in  charge  of 
the  engine  that  ran  over  the  said  deceased,  the  presumption  of  law  is  that 
said  deceased  and  the  said  employes  in  charge  of  said  engine  were  fellow-serv- 
ants, and  there  can  be  no  recovery  in  this  case. "  Which  instruction  the  court 
refused,  and  defendant  excepted.  The  jury  thereupon  found  a  verdict  for 
plaintiff  in  the  sum  of  95,000,  which  defendant  moved  to  set  aside,  and  grant 
a  new  trial.    A  new  trial  having  been  refused,  defendant  appeals. 

Bennett  Pike  and  Thos.  J.  Portia,  for  appellant.  B.  P.  Johnson,  for  re- 
spondent. 

Sherwood,  J.  Action  for  damages,  brought  by  plaintiff  against  defendant 
for  causing  the  death  of  her  husband,  Anton  Schlereth,  who  was  killed  by 
one  of  defendants  trains  near  Tower  Grove  station,  in  the  city  of  St.  Louis, 
while  he  was  in  defendant's  employ  as  track  repairer.  Omitting  formal  parts, 
the  petition  is  the  following:  "That  on  Baid  day  the  defendant,  by  its  officers, 
agents,  servants,  and  employes,  was  running,  conducting,  and  managing  one 
of  its  said  locomotives,  which  was  then  and  there  being  propelled  by  steam- 
power,  on,  along,  and  over  its  said  line  of  railway  within  the  limits  of  the  city 
of  St.  Louis,  and  ran  the  said  locomotive  against  and  upon  the  body  of  said 
Anton,  whereby  said  Anton  was  violently  struck  with  said  locomotive,  and 
thrown  down  and  injured,  of  which  injury  the  said  Anton  died  on  said  day. 
That  said  injury  to  said  Anton  resulted  from,  and  was  occasioned  by,  the  neg- 
ligence and  nnskillf  ulness  and  criminal  intent  of  said  officers,  agents,  servants, 
and  employes  of  defendant,  while  running,  conducting,  and  managing  said 
locomotive,  at  and  prior  to  the  time  it  was  run  against  and  upon  the  body  of 
said  Anton.  That  by  sections  twenty-five  and  twenty-six  of  article  four  of 
chapter  thirty-one  of  the  Revised  Ordinances  of  the  City  of  St.  Louis,  approved 
March  29, 1881,  entitled  "Public  Carriers,"  it  is,  among  other  provisions,  pro- 
vided as  follows:  'Sec.  25.  It  shall  not  be  lawful,  within  the  limits  of  the 
city  of  St.  Louis,  for  any  car,  cars,  or  locomotive  propelled  by  steam-power  to 
run  at  a  rate  of  speed  exceeding  six  miles  per  hour.  Sec.  26.  It  shall  not  be 
lawful,  within  the  limits  of  the  city  of  St.  Louis,  for  any  car,  cars  or  locomo- 
tive propelled  by  steam-power  to  obstruct  any  street  crossing  by  standing 
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thereon  longer  than  five  minutes;  and,  when  running,  the  bell  of  the  engine 
shall  be  constantly  sounded  within  said  limits.'  That,  contrary  to  the  provis- 
ions aforesaid  of  said  ordinances  of  the  city  of  St.  Louis,  said  locomotive  was 
at  and  prior  to  the  time  it  was  run  against  and  upon  the  body  of  said  Anton, 
running  at  a  rate  of  speed  exceeding  six  miles  per  hour,  and  the  bell  of  the 
engine  of  said  locomotive  was  not  constantly  sounded  while  running  within 
the  limits  of  said  city  of  St.  Louis,  at  and  prior  to  the  time  it  was  run  against 
and  upon  the  body  of  said  Anton.  That  at  and  prior  to  the  time  said  loco- 
motive was  run  against  and  upon  the  body  of  said  Anton,  the  said  locomotive 
was  running  at  an  irregular  and  unusual  hour,  at  an  immoderate  and  danger- 
ous rate  of  speed,  at  a  point  in  the  city  of  St.  Louis  where  great  care  and  cau- 
tion in  running  the  same  were  required,  and  no  warning  or  signal  of  its  ap- 
proach was  given.  That  by  reason  of  the  aforesaid  negligence  and  unskillf  ul- 
ness  and  criminal  intent  of  said  officers,  agents,  servants,  and  employes  of  the 
defendant  in  running,  conducting,  and  managing  said  locomotive,  whereby  it 
was  run  upon  and  against  the  body  of  said  Anton,  by  which  he  was  thrown 
down  and  injured,  and  of  which  injury  he  died  as  aforesaid,  she  has  been  dam- 
aged in  the  sum  of  five  thousand  dollars,  for  which  she  asks  judgment."  The 
answer  was  a  general  denial. 

The  testimony  tended  to  show  that  the  deceased  started  at  Tower  Grove 
station,  and  walked  in  a  westerly  direction  upon  the  railway  track,  going  to 
work  upon  defendant's  road,  and  at  a  distance  of  1,200  or  1,500  feet  from  that 
station  was  struck  and  run  over  by  some  train  and  killed.  Though  the  testi- 
mony showed  that  the  accident  happened  in  the  city  limits,  yet  it  did  not  show 
that  the  rail  way  tracks  between  that  station  and  Kings  highway  are  laid  upon 
a  street,  or  are  crossed  by  a  street,  for  that  distance, — some  three-fourths  of  a 
mile, — and  at  the  point  of  the  accident  a  train  could  readily  be  seen  in  either 
direction  for  some  300  yards.  The  deceased  bad  been  in  the  employ  of  defend- 
ant in  that  neighborhood  about  four  years,  and  was  therefore  presumably  con- 
versant with  the  perils  of  the  locality,  and  its,  immediate  surroundings.  It 
had  been  the  custom  for  10  or  12  years  for  the  hands  on  that  section  of  the 
road  to  start  to  their  work  on  a  hand  car;  but  on  the  morning  referred  to,  as 
the  distance  was  short,  they  walked.  There  are  two  tracks  at  the  point  men- 
tioned,—one  north  and  one  south  track, — and  they  run  parallel  for  a  long 
distance.  Ko  one  saw  the  deceased  on  the  track,  nor  saw  him  at  the  time  he 
was  struck,  nor  knew  the  situation  he  was  in ;  but  the  testimony  tends  to  show 
that  the  deceased  could  have  seen  and  heard  the  train  coming  east  or  the  engine 
going  west,  if  he  had  looked  or  had  listened;  and  tended  to  show  that  if  upon  the 
track  the  deceased  could  have  been  seen  by  those  in  charge  of  the  train  or 
engine;  and  the  testimony  also  tended  to  show  that  the  ordinances  quoted  in 
the  petition,  and  read  in  evidence,  were  not  complied  with  by  those  in  charge 
of  either  engine  or  train;  and  there  was  testimony  tending  to  show  that  the 
engine  did  not  exceed  in  its  rate  of  speed  that  prescribed  by  ordinance.  On 
the  facts  thus  presented,  the  main  question  for  determination  is:  Should  an 
instruction  in  the  nature  of  a  demurrer  to  the  evidence  have  been  given? 

1.  It  is  the  settled  law  of  this  court  that  the  contributory  negligence  of  the 
plaintiff  is  a  matter  of  defense,  and  must  be  pleaded  and  proved  in  order  to 
escape  liability.  Thompson  v.  Railroad  Co.,  51  Mo.  190,  Loyd  v.  Railroad 
Co.,  53  Mo.  509;  Stephens  v,  Macon,  83  Mo.  345;  Petty  v.  Railroad  Co.,  88 
Mo.  306.  The  only  defense  the  answer  sets  up  is  a  general  denial,  and  there- 
fore the  defendant  is  in  no  condition  to  invoke  the  contributory  negligence  of 
the  plaintiff,  unless  the  evidence  offered  in  behalf  of  plaintiff  shows  such  con- 
tributory negligence  as  defeats  the  action.    Milburn.  v.  Railroad  Co.,  86  Mo. 

.  104.    But  there  is  no  such  evidence  here. 

2.  And  it  is  the  established  law  of  this  court  that  the  violation  of  municipal 
ordinances  which  regulate  the  rate  of  speed,  etc.,  of  trains  is  negligence  per 
se,  (Keim  v.  Railroad  Co.,  90  Mo.  314, 2  S.  W.  Rep.  427,  and  cases  cited;)  and 
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if  such  negligence  be  established,  and  injury  is  done  to  person  or  property  by 
the  train,  it  will,  in  the  absence  of  other  evidence,  be  presumed  to  be  caused 
by  the  first  negligent  act  of  the  company,  to-wit,  the  failure  to  comply  with 
the  ordinance  in  question.  See  above  authorities.  On  these  grounds  only 
can  the  refusal  of  the  trial  court  to  give  the  instruction  in  the  nature  of  a  de- 
murrer to  the  evidence  be  supported. 

3.  There  was  error  in  giving  the  first  instruction  asked  on  behalf  of  the 
plaintiff,  in  that  it  did  not  confine  the  Jury  to  the  specific  grounds  of  neg- 
ligence alleged  in  the  petition. 

4.  In  the  second  instruction,  also,  for  plaintiff,  there  was  error  as  to  the 
measure  of  damages.  Flynn  v.  Railroad  Co.,  78  Mo.  201;  Holmes  v.  Rail- 
road Co.,  69  Mo.  586;  Elliott  v  Railroad  Co.,  67  Mo.  272.  Therefore,  judg- 
ment reversed,  and  cause  remanded.    All  concur.     Hay,  J.,  absent. 


In  re  Life  Association  of  America. 
(Supreme  Court  of  MUsourU    December  20, 1888.) 
Mortgages— Foreclosure— Liability  of  Purchaser  to  First  Mortgagee. 

A  deed  of  trust,  after  describing-  the  land  in  the  granting  clause,  added:  "To- 
gether with  the  net  income  realized  from  said  property  as  the  rents  thereof. n  There 
was  no  express  stipulation  that  the  trustees  might  take  possession  on  default  of  in- 
terest; and  no  demand  was  made  for  the  rents,  or  for  an  accounting.  Held,  that 
the  purchaser  at  a  sale  under  a  second  deed  of  trust,  who  took  possession,  was  not 
liable  to  the  trustee  for  the  rents  accruing  while  he  was  in  possession,  and  before 
the  trustee  attempted  to  take  possession  on  default. 

Appeal  from  St.  Louis  circuit  court;  Geore  W.  Lubke,  Judge. 

A  petition  by  M.  A.  Rosenblatt,  asking  that  the  superintendent  of  insur- 
ance, in  possession  of  the  properly  of  the  Life  Association  of  America, — a 
corporation  which  had  been  dissolved, — be  required  to  pay  to  him  certain  rents, 
was  denied,  and  the  petitioner  appeals. 

Geo.  W.  Taussig,  for  appellant.  Wm.  8.  Relfe  and  Hough,  Overall  <fc  Jud- 
son,  for  respondent. 

Black,  J.  The  petitioner,  M.  A.  Rosenblatt,  filed  two  applications  in  the 
matter  of  the  Life  Association  of  America,  asking  that  the  superintendent  of 
insurance  be  required  to  pay  to  him  the  net  rents  arising  from  property  known 
as  the  "Masonic  Building."  The  court  declined  to  make  the  orders  prayed 
for,  or  either  of  them,  and  he  appealed.  These  claims  for  the  rents  grow  out 
of  the  following  agreed  facts :  The  Masonic  Hall  Association  owned  a  parcel  of 
ground  in  St.  Louis,  and  the  building  thereon;  and  on  the  1st  of  June,  1869, 
made  a  deed  of  trust  to  secure  the  payment  of  140  bonds  of  that  date  for 
$1,000  each,  due  in  15  years,  bearing  interest  at  8  per  cent,  per  annum,  payable 
semi-annually,  on  the  1st  days  of  June  and  December,  as  evidenced  by  attached 
coupons.  The  deed  of  trust,  after  describing  the  real  estate,  goes  on  to  say: 
"Together  with  the  net  income  realized  from  said  property  as  the  rents  thereof, 
after  expenses  of  collection  and  repairs  shall  be  reserved  therefrom."  The 
deed  of  trust  contains  the  usual  power  of  sale,  to  be  exercised  upon  the  failure 
of  the  Masonic  Association  to  pay  the  bonds  and  coupons,  or  any  them,  when 
due,  or  upon  failure  to  keep  the  property  insured  in  the  amount  of  $150,000, 
for  the  benefit  of  the  owners  of  the  bonds.  The  Masonic  Association  made  a 
second  and  subsequent  deed  of  trust  on  the  property,  and,  at  a  sale  made  there- 
under, the  Life  Association  purchased  the  property  on  the  10th  November, 
1878,  and  at  that  date  took  possession  thereof.  In  1874  the  life  Association 
erected  on  a  then  vacant  portion  of  the  lot  a  new  building  at  a  cost  of  $23,- 
356.  After  this,  and  on  the  10th  November,  1879,  the  Life  Association  was 
dissolved  by  an  order  of  the  circuit  court,  and  its  affairs  were  then  put  in 
the  hands  of  the  superintendent  of  insurance,  who  held  possession  of  the 
property  to  the  28th  March,  1881,  at  which  date  he  Bold  the  interest  therein 
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owned  by  the  dissolved  corporation.  In  the  following  April  the  property  was 
sold  under  the  first  deed  of  trust,  and  the  petitioner  became  the  purchaser  at 
a  price  which  paid  about  50  per  cent,  of  the  bonds.  At  that  date  he  owned 
the  bonds  and  the  unpaid  coupons.  The  first  claim  of  the  petitioner  is  for  the 
rents  from  10th  November,  1873,  to  10th  November,  1879,  and  the  second  is 
for  the  rents  from  that  date  to  28th  March,  1881,  both  claims  covering  the 
entire  time  that  the  property  was  in  the  possession  of  the  Life  Association, 
and  the  superintendent  of  insurance.  Jn  the  view  we  take  of  the  case,  it  is 
unnecessary  to  separate  these  claims ;  and  it  is  sufficient  to  say  that  the  in- 
terest coupons  paid  by  the  Life  Association  and  the  superintendent  exceeds  in 
the  aggregate  the  net  rental  of  the  property,  including  the  new  building,  dur- 
ing the  entire  time  covered  by  both  claims.  The  first  default  in  payment  of 
coupons  occurred  on  those  maturing  December,  1880.  No  demand  was  ever 
made  by  the  petitioner,  or  the  trustees  in  the  deed  of  trust,  or  the  prioi  holders 
of  the  bonds  and  coupons,  for  rents,  or  for  an  accounting  therefor,  except  by 
the  filing  of  these  petitions.  The  general  rule  is  that  until  default  the  mort- 
gagor is  entitled  to  the  possession  of  the  mortgaged  real  property.  So  long 
as  the  mortgagee  refrains  from  taking  possession,  he  has  no  right  to  the  rents 
and  profits  received  by  the  mortgagor.  2  Jones,  Mortg.  §  1120.  The  mort- 
gagor cannot  be  made  to  account  for  the  rents  for  the  time  past.  1  Hil. 
Mortg.  (4th  Ed.)  156.  This  general  rule  is  perhaps  not  controverted  in  this 
case,  but  the  rule  itself  must  be  kept  in  mind.  The  petitioner  founds  his 
claim  on  that  clause  in  the  deed  of  trust  which,  after  granting  and  conveying 
the  real  estate,  says:  "Together  with  the  net  income  realized  from  said  prop- 
erty as  the  rents  thereof,"  etc.  In  GUman  v.  Telegraph  Co.,  91  U.  S.  603, 
the  railroad  company,  to  secure  its  bonds,  executed  to  trustees  two  mortgages 
on  its  road  and  property,  "together  with  the  tolls,  rents,  and  profits."  The 
trustees  were  authorized,  on  default,  to  take  possession  of  the  mortgaged  prop- 
erty. After  speaking  of  the  general  rule  that,  until  the  mortgagee  takes  pos- 
session, the  mortgagor  is  owner,  and  entitled  to  all  the  profits  made,  the  court 
proceeds  to  say:  "It  is  clearly  implied  in  these  mortgages  that  the  railroad 
company  should  hold  possession  and  receive  the  earnings  until  the  mortgagee 
should  take  possession,  or  the  proper  judicial  authority  should  interpose. 
Possession  draws  after  it  the  right  to  receive  and  apply  the  income.  *  *  * 
In  this  condition  of  things,  the  whole  fund  belonged  to  the  company,  and  was 
subject  to  its  control.  It  was  therefore  liable  to  the  creditors  of  the  company 
as  if  the  mortgages  did  not  exist.  They  in  nowise  affected  it.  If  the  mort- 
gagees were  not  satisfied,  they  had  the  remedy  in  their  own  hands,  and  could, 
at  any  moment,  invoke  the  aid  of  the  law,  or  interpose  themselves  without 
it.  They  did  neither."  The  doctrine  of  that  case  had  been  before  asserted, 
and  has  been  approved  by  subsequent  adjudication  of  that  court.  Railroad 
Co.  v.  Cowdrey,  11  Wall.  482;  Bridge  Co.  v.  Heidelbach,  94  U.  S.  798.  The 
same  principle  was  applied  by  the  court  of  appeals  to  a  case  where  the  parties 
to  the  deed  of  trust  were  individuals.  White  v.  Wear,  4  Mo.  App.  341.  In 
this  case,  it  is  true,  there  is  no  express  stipulation  that  the  trustees  may  take 
possession  on  default  in  payment  of  interest.  But  can  that  make  any  sub- 
stantial difference?  The  deed  of  trust  contemplates,  beyond  the  shadow  of  a 
doubt,  that  the  mortgagor  is  to  remain  in  possession  until  default.  Default  in 
the  payment  of  any  of  the  coupon*  makes  the  whole  indebtedness  due  for  all 
the  purposes  of  the  trust.  Such  is  the  stipulation  in  the  deed.  Upon  default, 
the  mortgagees  had  a  right  to  the  possession  without  an  express  stipulation 
to  that  effect.  If  denied  to  them,  they  could  resort  to  the  courts,  and,  if  need 
be,  have  a  receiver  appointed  to  take  and  collect  the  rents.  We  cannot  see 
that  the  want  of  such  a  stipulation  in  the  deed  of  trust  takes  this  case  out  of 
the  rule  of  the  cases  before  cited.  Rents  are  nowhere  mentioned  save  in  the 
granting  clause,  and  a  public  sale  of  accrued  rents  is  not  contemplated,  nor 
does  the  deed  contemplate  an  accumulation  of  rents  to  meet  any  possible  de~ 


Mo.]  VAN  METER  V.  HAMILTON.  71 

fault.  The  conclusion  is  irresistible  that  the  Life  Association  is  not  liable  for 
rents  while  it  or  the  superintendent  had  possession  of  the  property.  This  re- 
sult disposes  of  the  secondary  questions  discussed  in  the  briefs.  The  judg- 
ment is  affirmed. 

Bay,  J.,  absent.    The  other  judges  concur. 


Van  Meter  v.  Hamilton  et  at. 
(Supreme  Court  of  Missouri.    December  20, 1888.) 

Injunction— Sajjb  under  Trust  Deed— Consideration— Evidence. 

In  a  suit  to  enjoin  the  sale  of  land  under  a  trust  deed  executed  by  plaintiff's  ven- 
•  dor  for  want  of  consideration  for  the  note,  plaintiff1  s  vendor  testified  that  it  was 
given  to  secure  to  defendant  money  to  be  advanced  by  him  in  the  purchase  of  a 
tract  of  land  for  witness,  and  that  defendant  bought  the  land  and  took  the  deed  to 
himself.  Defendant  denied  the  agreement,  and  stated  that  the  note,  which  was  for 
$2,000,  was  given  for  $1,280  found  due  him  from  said  vendor  on  a  settlement  then 
made,  and  tne  balance  for  money  loaned.  He  further  stated  that  said  vendor  had 
leased  land  of  him,  and  that  on  a  settlement  of  accounts  for  rent  and  improve- 
ments, the  said  amount  was  owing  him.  Mutual  receipts  were  executed,  acknowl- 
edging satisfaction  of  counter-demands,  the  one  given  by  plaintiff's  vendor  con- 
taining a  promise  to  surrender  the  lease,  which  had  not  expired.  Plaintiff's  ven- 
dor testified  that  on  the  settlement  $2,874  was  found  due  him,  and  that  the  $720  was 
paid  on  that  account,  and  that  he  thought  the  receipt  was  only  an  agreement  to 
surrender  the  lease.  No  demand  was  ever  made  by  said  vendor  for  a  deed  for  the 
land  alleged  to  have  been  purchased  for  him,  or  for  the  residue  of  the  $2,874.  At 
the  time  of  this  transaction,  said  vendor  was  pressed  by  creditors.  Defendant's 
brother,  who  obtained  possession  of  the  land  after  the  lease  expired,  signed  an 
agreement  to  pay  for  the  improvements  thereon,  if  plaintiff's  vendor  had  not  al- 
ready been  paid.  This  agreement  stated  that  the  latter  had  paid  $1,280  to  make 
good  his  lease.    Held,  not  sufficient  evidence  to  support  a  finding  for  plaintiff. 

Appeal  from  circuit  court,  Bates  county;  James  B.  Gautt,  Judge. 

Suits  in  equity  by  Isaac  C.  Van  Meter  against  A.  L.  Hamilton  and  others. 
The  object  of  one  suit  was  to  cancel  a  deed  of  trust  on  the  ground  that  there 
was  no  consideration  for  the  note  secured  by  it,  and  that  of  the  other  was  to 
enjoin  a  sale  under  the  deed.  The  suits  were  consolidated,  and  heard  to- 
gether, and  judgment  rendered  for  plaintiff.    Defendant  Hamilton  appeals. 

A.  Comingo,  for  appellant.     Gated  &  Wallace,  for  respondent. 

Black,  J  This  is  a  suit  in  equity,  to  enjoin  the  sale  of  real  estate  under 
a  deed  of  trust.  The  history  of  the  title  to  the  land  is  this :  W.  S.  Van  Meter 
owned  554  acres  of  land  in  Bates  county,  which  was  incumbered  with  a  deed 
of  trust  for  $5,500.  On  the  23d  February,  1883,  he  made  a  second  deed  of 
trust  thereon,  to  secure  his  note  of  that  date  for  $2,000,  payable  to  A.  L. 
Hamilton,  in  nine  months  after  date.  The  land,  except  160  acres,  was  sold 
under  the  prior  deed  of  trust;  and  Isaac  G.  Van  Meter,  who  is  the  father  of 
W.  S.  Van  Meter,  become  the  purchaser.  This  sale  paid  off  the  prior  deed  of 
trust,  so  that  the  Hamilton  deed  of  trust  became  the  first  lien  on  the  160  acres. 
Isaac  C.  Van  Meter  thereafter  became  the  purchaser  of  this  160  acres.  In 
1885,  A.  L.Hamilton  caused  the  land  to  be  advertised  for  sale  under  his  deed 
of  trust,  and  thereupon  the  plaintiff,  Isaac  C.  Van  M<  ter,  commenced  this 
suit  against  A.  L.  Hamilton,  as  the  principal  defendant,  to  enjoin  the  sale. 
The  court  found  the  issues  for  the  plaintiff,  and  gave  judgment  according  to 
the  prayer  of  the  petition.  Hamilton  brings  the  case  here  by  appeal.  The 
plaintiff  insists  that  this  $2,000  note  and  deed  of  trust  was  without  consider- 
ation, or,  rather,  that  the  consideration  failed  in  whole.  Whether  this  be 
true  or  not  depends  upon  a  settlement  had  between  W.  S.  Van  Meter  and  A. 
L.  Hamilton  at  the  date  of  the  deed  of  trust  in  respect  of  a  certain  lease  then 
held  by  Van  Meter  on  land  owned  by  George  Hamilton,  who  is  the  father  of 
A.  L.  Hamilton.    The  evidence  of  the  parties  as  to  the  settlement  well  dis- 
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closes  the  real  issues  in  this  case.  It  is  an  admitted  fact  that  A.  L.  Hamilton, 
as  the  agent  of  George  Hamilton,  leased  to  W.  8.  Van  Meter  what  is  called 
"Section  18,"  and  another  tract  of  400  acres,  all  in  Bates  county,  Mo.,  for  a 
period  running  from  March,  1879,  to  March,  1884;  that  at  the  date  of  the 
deed  of  trust  in  question  these  parties  had  a  settlement  in  respect  of  this 
lease,  and  that  the  lease  was  then  surrendered  to  Hamilton.  A.  L.  Hamilton 
resided  in  the  state  of  Kentucky,  and  he  came  to  Bates  county,  and  there 
agreed  upon  a  settlement  with  W.  S.  Van  Meter.  The  parties  then  went  to 
Butler,  in  that  county,  to  see  Smith  and  Lashbrook,  who  had  purchased  the 
Van  Meter  land — the  land  in  suit — at  an  execution  sale  made  on  a  judgment 
against  W  S.  Van  Meter.  From  there  they  went  to  Kansas  City,  where  the 
note  and  deed  of  trust  were  prepared,  and  on  the  next  day  they  went  to  In- 
dependence, where  the  deed  of  trust  was  executed,  and  the  settlement  closed. 
W  S.  Van  Meter  explains  the  $2,000  note  in  this  way:  He  says,  in  his  direct 
examination,  that  the  Wall  heirs,  who  resided  in  Kentucky,  near  A.  L.  Ham- 
ilton, owned  160  acres  of  land  adjoining  his  land  in  Bates  county;  that  A.  L. 
Hamilton  agreed  to  buy  this  land  for  him,  and,  to  save  and  protect  Hamilton 
for  any  advances  made  in  the  purchase  of  the  Wall  land,  he  made  to  Hamilton 
the  deed  of  trust  in  suit.  He  says  Hamilton  purchased  the  Wall  land,  and 
took  the  deed  in  his  &wn  name.  A.  L.  Hamilton  testifies  that  he  did  pur- 
chase the  Wall  land  in  April,  1883,  and  paid  therefor  in  cash  #2,200;  but  that 
that  purchase  had  no  connection  with  the  deed  of  trust  in  question.  He  says 
that  by  the  terms  of  the  lease  of  the  George  Hamilton  land  W.  S.  Van  Meter 
was  to  pay  the  taxes  thereon,  and  grow  a  stock  hedge  fence  around  section 
18,  and  if  he  (Van  Meter)  failed  to  grow  the. stock  hedge  fence,  then  he  was 
to  pay  a  fair  rent  for  the  land.  Hamilton  testifies  further  that  Yan  Meter's 
efforts  to  grow  a  stock  hedge  fence  had  proved  a  failure  in  January,  1883; 
that  they  then  agreed  that  Van  Meter  should  surrender  the  lease;  that  he  took 
some  improvements,  valued  at  $310,  for  the  rent  of  1880;  and  they  agreed 
upon  $1,280  as  the  rent  for  1881  and  1882,  on  section  18,  and  that  no  rents 
were  allowed  as  to  the  400  acres;  that  as  a  part  of  this  settlement  Van  Meter 
agreed  to  secure  the  $1,280  by  a  deed  of  trust,  and  that  he  agreed  to  and  did 
loan  Van  Meter  $720,  and  that  these  two  amounts  constitute  the  $2,000  note 
in  suit.  This  version  of  the  settlement  is  corroborated  by  the  evidence  of  J. 
G.  Hamilton,  who  was  present  while  the  parties  were  at  the  house  of  W.  S. 
Van  Meter,  in  Bates  county.  The  proof  is  conclusive  that  Hamilton  did,  at 
Independence,  pay  Van  Meter  $720  in  cash.  It  may  be  stated  here  that  $175 
of  this  payment  was  sent  in  a  check  of  Hamilton  to  a  bank  in  Butler,  to 
pay  off  the  Smith  and  Lashbrook  claim,  which. amount  they  did  not  accept 
for  their  claim.  W  S.  Van  Meter  says  there  was  no  agreement  that  he 
should  pay  rent  if  he  failed  to  grow  a  hedge  fence;  that  the  terms  of  the  set- 
tlement were  that  he  was  to  surrender  the  lease,  and  A.  L.  Hamilton  was  to 
pay  him  rents  for  the  unexpired  year  of  the  lease,  1883;  and  that  Hamilton 
was  to  pay  for  all  improvements  placed  on  the  leased  land,  the  amount  agreed 
upon  for  all  being  $2,374.  He  says  the  amount  paid  him  in  money  at  the 
settlement  was  in  part  payment  of  this  last-named  agreed  sum.  When  this 
settlement  was  concluded  at  Independence,  and  on  the  date  of  this  deed  of  trust 
now  in  question,  A.  L.  Hamilton,  as  agent  for  George  Hamilton,  made  a  re- 
ceipt to  Van  Meter,  acknowledging  payment  in  full  of  all  demands  on  account 
of  the  lease;  and  at  the  same  time  W  8.  Van  Meter  gave  a  receipt  acknowl- 
edging payment  in  full  by  George  Hamilton  of  all  demands  on  account  of  build- 
ings and  other  improvements  upon  the  leased  land;  and  Van  Meter  therein 
agreed  to  surrender  the  leased  lands  to  Hamilton  on  the  1st  March,  1883.  ' 
Van  Meter  testifies  that  he  understood  this  receipt  to  be  simply  and  only  an 
agreement  to  surrender  the  lands.  It  seems  that  Smith  and  Lashbrook  re- 
fused to  accept  the  check  of  $175  for  their  claim,  and  in  May,  1883,  A.  L. 
Hamilton  paid  them  $350  for  a  deed  to  himself. 
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On  this  evidence,  and  the  facts  hereafter  noticed,  the  judgment  of  the  cir- 
cuit court  cannot  stand.  The  circumstance  that  the  Wall  160  acres  adjoined 
Van  Meter,  amounts  to  little,  for  it  appears  A.  L.  Hamilton  owned  land 
adjoining  the  same  tract,  so  the  purchase  was  as  desirable  for  one  as  the 
other.  Again,  at  the  date  of  this  deed  of  trust,  W.  S.  Van  Meter  wasinvolved 
and  hard  pressed  with  debts,  to  the  knowledge  of  Hamilton,  and  it  is  not  likely 
that  the  latter  would  undertake  to  buy  the  Wall  land  for  Van  Meter,  having 
only  a  second  deed  of  trust  to  secure  his  advances.  In  this  state  of  affairs  it 
is  much  more  reasonable  to  believe  that  he  desired  to  get  security  for  what 
was  due  on  the  lease,  for  Van  Meter  seems  to  have  put  up  fencing  on  the  400 
acres,  but  Hamilton  says  for  this  work  he  surrendered  to  Van  Meter  the  hit- 
ter's note  for  $168.66.  Van  Meter  does  not  mention  this  transaction  at  all, 
or  deny  the  fact  that  he  got  the  note  in  payment  of  that  work.  The  receipts 
executed  by  the  parties  at  the  date  of  the  settlement  are  a  denial  of  Van  Me- 
ter's statement  of  the  settlement,  and  his  explanation  of  the  one  which  he 
signed  is  not  satisfactory  in  view  of  the  fact  that  these  parties  were  together 
three  days,  perfecting  and  completing  the  settlement.  The  evidence  of  Smith 
and  Lashbrook  does  show  that  Hamilton  said  he  was  buying  the  claim  for 
Van  Meter.  But  Hamilton,  by  his  answer  in  this  suit,  says  he  bought  that 
claim  to  protect  his  deed  of  trust,  and  he  can,  of  course,  hold  the  claim  for  no 
other  purpose.  Besides  all  this,  W.  S.  Van  Meter  says  he  has  been  to  Ken- 
tucky frequently  since  that  settlement,  and  saw  both  George  and  A.  L.  Ham- 
ilton, and  that  he  never  asked  them  for  the  deed  of  trust,  or  for  a  conveyance 
of  the  Wall  land,  or  for  the  balance  of  the  alleged  $2,374,  which  he  says  A. 
L.  Hamilton  agreed  to  pay  him.  Mr.  Isaac  C.  Van  Meter  says,  after  he  pur- 
chased the  land  in  suit  he  went  to  the  defendant,  and  offered  to  pay  him  all 
just  claims  owing  by  W.  S.  Van  Meter,  but  that  defendant  referred  him  to  his 
attorney.  Indeed,  all  the  undisputed  circumstances  in  this  case  are  against 
the  theory  of  the  case  on  which  plaintiff  prevailed  in  the  circuit  court. 

There  is  one  other  circumstance  on  which  the  counsel  for  plaintiff  placed 
much  reliance.  It  apfJears  that  J.  0.  Hamilton,  who  is  a  brother  of  A.  L. 
Hamilton,  gave  W.  S.  Van  Meter  an  agreement  dated  in  April,  1883,  wherein 
reference  is  made  to  the  lease,  stating  that  Van  Meter  was  to  inclose  the  land 
with  a  hedge  fence,  and  pay  taxes  on  same,  and  that  Van  Meter  had  surren- 
dered the  lease  on  condition  that  A.  L.  Hamilton  should  pay  for  improve- 
ments, and  that  Van  Meter  had  paid  to  A.  L.  Hamilton  $1,280  to  make  good 
his  lease  contract,  and  that  Van  Meter  claimed  that  he  had  not  been  paid  for 
the  improvements.  J.  G.  Hamilton  then  agrees  that  if  Van  Meter  will  yield 
up  possession  of  the  land,  he  will  pay  for  the  improvements  upon  the  basis  of 
the  former  settlement,  in  the  event  Van  Meter  has  not  been  paid  for  them. 
This  agreement  seems  to  have  been  executed  under  these  circumstances.  J .  C. 
Hamilton  took  possession  of  the  land,  and  Van  Meter  came  to  him  with  a  shot- 
gun, and  ordered  him  off,  claiming  that  he  had  not  been  paid  for  his  improve- 
ments. The  parties  then  had  this  paper  prepared,  to  settle  their  then  dispute. 
J.  C.  Hamilton  says  he  desired  to  have  a  loose  kind  of  paper  drawn  up  to  pacify 
Van  Meter,  and  the  remark  is  much  criticised;  but  a  loose  kind  of  paper  it  is. 
It  states  this,  however,  that  Van  Meter  had  paid  $1,280  to  make  good  his  con- 
tract of  lease,  which  is  inconsistent  with  the  claim  that  the  $2,000  note,  of 
which  the  $1,280  is  a  part,  was  made  for  the  purposes  stated  in  the  petition. 
Before  the  grantor  can  set  aside  a  deed  of  trust  or  enjoin  a  sale  thereunder  on 
the  ground  that  the  consideration  has  failed,  or  that  it  was  without  consider- 
ation, he  must  by  his  proof  make  out  a  case  by  a  clear  preponderance  of  the 
evidence*  The  rule  applicable  to  such  cases  is  often  stated  even  in  stronger 
language.  Worlep  v.  Dryden,  57  Mo.  226;  Forrester  v.  Moore,  77  Mo.  651. 
The  plaintiff  here  has  made  out  no  such  a  case.  This  case,  and  that  of  the  same 
plaintiff  against  A.  L.  Hamilton,  which  was  a  suit  to  cancel  the  deed  of  trust, 
were  consolidated  and  tried  together.    The  judgment  in  both  cases  is  reversed, 
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and  the  cause  remanded,  with  directions  to  the  trial  court  to  enter  up  judg- 
ment in  favor  of  the  defendant,  dismissing  the  petition  for  want  of  equity. 
Should  all  the  parties  desire  to  convert  these  proceedings  into  a  bill  to  redeem, 
then  that  can  be  done,  but  the  issues  on  the  present  pleading  are  now  settled 
once  for  all.    Judgment  reversed  and  cause  remanded* 

Bay,  J.,  absent.    The  other  Judges  concur. 


Crumb  v.  Wright. 
(Supreme  Court  of  Missouri*    December  90, 1888.) 

1.  Ejectmbot— Defenses— Foreclosure-— Fraud— Rescission. 

After  land  has  been  sold  under  a  deed  of  trust  to  secure  the  purchase  money,  and 
repurchased  by  the  vendor,  the  vendee,  having  retained  possession  of  the  land,  can- 
not defend  ejectment  by  the  vendor  on  the  ground  of  fraudulent  misrepresenta- 
tions by  the  vendor  inducing  the  first  sale,  as,  upon  discovery  of  the  fraud,  he 
should  nave  repudiated  the  purchase,  and  surrendered  possession  of  the  land. 

2.  Same— Invalidity  of  Title— Evidence— Documentary. 

In  such  an  action,  before  the  defendant  can  introduce  evidence  of  the  falsity  of 

ElaintifTs  statements,  he  must  prove  the  invalidity  of  plaintiff's  title,  which  should 
e  done  by  documentary  evidence,  or  its  equivalent,  showing  in  whom  the  legal 
title  is. 

Appeal  from  circuit  court,  Stoddard  county;  John  G.  Wear,  Judge. 
Ejectment  by  D.  S.  Crumb  against  Charles  P.  Wright.    Verdict  and  judg- 
ment for  plaintiff,  and  defendant  appeals. 
Smith,  Silver  &  Brown*  for  appellant.    Houek  «fc  Keaton,  for  respondent. 

Sherwood,  J.  Ejectment  for  S.  |  of  8.  W.  J  of  section  13,  township  27, 
range  9.  The  answer  was  a  general  denial,  and  the  following:  u And  de- 
fendant, further  answering  plaintiff's  said  petition,  says  that  he  admits  that 
on  the  27th  day  of  December,  1880,  he  did  execute  a  deed  of  trust  to  plain- 
tiff, which  said  deed  of  trust  was  obtained  by  plaintiff  through  false  and 
fraudulent  representations  made  by  plaintiff  to  defendant;  that  is  to  say, 
plaintiff  represented  to  defendant  that  he  was  the  owner  of  the  land  therein 
described,  and  that  he  had  good  right  to  sell  the  same,  he,  the  said  plaintiff, 
well  knowing  at  the  time  that  said  representations  were  false  and  fraudulent. 
Defendant  further  says  that  by  the  said  false  and  fraudulent  representations, 
so  made  as  aforesaid,  he  was  induced  to  execute  the  said  deed  of  trust,  and 
the  notes  upon  which  the  same  was  based,  and  for  no  other  nor  greater  con- 
sideration; that  the  same  was  made  without  any  consideration  whatever  pass- 
ing from  plaintiff  or  to  defendant."  Prayer  that  said  deed  of  trust,  and  the 
said  notes  so  secured  by  said  deed  of  trust,  be  declared  by  the  court  null  and 
void,  and  for  all  other  proper  relief.  Replication,  general  denial.  Plaintiff 
introduced  testimony  showing  that  defendant  was  in  possession  of  the  prem- 
ises at  the  commencement  of  the  suit.  Then  read  in  evidence  a  deed  of  trust 
dated  December  27,  1880,  to  secure  notes  given  for  the  purchase  money,  ex- 
ecuted by  defendant,  conveying  the  land  in  suit  to  Collin  Morgan,  trustee,  and 
deed  of  trust  to  plaintiff  for  said  land,  executed  12th  day  of  January,  1884. 
Plaintiff  then  testified  as  to  rents  and  profits,  number  of  acres  in  cultivation, 
etc.  On  cross-examination,  defendant  offered  to  prove  by  the  plaintiff  that  at 
the  time  he  conveyed  to  defendant,  he  had  no  title  to  the  land  in  suit;  that 
defendant  was  at  the  time  the  owner;  that  the  plaintiff  obtained  his  note  and 
deed  of  trust,  through  which  he  now  derives  his  title  through  false  and  fraud- 
ulent representations  to  the  defendant  that  he  had  title  to  the  premises;  that 
the  deed  from  plaintiff  to  defendant,  which  conveyed  nothing,  was  the  only 
consideration  for  defendant's  said  note  and  deed  of  trust.  The  court  held 
said  evidence  inadmissible,  and  overruled  the  offer  of  defendant  to  prove  said 

Digitized  by  VjOOQ  IC 


Mo.]  CRUMB  V.  WRIGHT.  75 

facts;  to  whkh  defendant  objected,  and  excepted.    Judgment  was  then  ren- 
dered for  plaintiff,  and  defendant  appeals. 

The  defendant,  by  his  answer,  took  upon  himself  the  burden  of  showing 
that  the  representations  alleged  therein,  respecting  the  title,  were  false,  and 
known  by  the  plaintiff  to  be  false,  when  he  made  them.  In  order  to  do  this, 
it  was  first  necessary  for  him  to  show  in  whom  the  title  was;  but  this  he  did 
not  do,  nor  attempt  to  do,  by  any  legitimate  method  known  to  the  rates  of 
evidence.  Unless  the  whereabouts  of  the  title  were  shown,  and  shown  by 
documentary  evidence,  or  its  equivalent,  it  would  be  a  vain  and  useless  thing 
to  ask  as  to  fraudulent  representations  respecting  that  title.  The  first  step  in 
the  case  was  to  show,  by  proper  methods,  the  invalidity  of  plaintiff's  title, 
and  next  to  show  the  fraudulent  representations  concerning  it,  and  then  to 
show  that  defendant,  relying  on  such  representations,  was  induced  to  become 
the  purchaser  of  the  land.  But  the  truth  or  falsity  of  plaintiff's  representa- 
tions, respecting  his  ownership  of  the  land,  could  not  be  established  without 
first  investigating  his  title  to  the  land  in  the  proper  way,  which,  as  already 
seen,  was  not  done.  There  is  not  a  scintilla  of  testimony  or  evidence  in  this 
record,  nor  allegations  in  the  pleadings,  whether  the  defendant  was  the  real 
owner  of  the  premises  or  not,  or  whether  he  was  in  possession  thereof,  prior 
to  receiving  a  deed  from  plaintiff,  nor  whether  that  deed  was  one  of  general 
warranty  indented,  or  poll  in  form. 

Inasmuch,  however,  as  the  deed  of  trust  was  executed  on  the  27th  day  of 
December,  1880,  to  secure  notes  given  for  the  purchase  money  of  the  land,  and 
inasmuch  as  the  defendant  was  in  possession  of  that  land  at  the  commence- 
ment of  the  suit  several  years  after  the  deed  of  trust  and  notes  were  executed, 
it  may  fairly  be  presumed  that  possession  was  acquired  by  defendant  from 
plaintiff  at  or  about  the  date  of  his  deed  from  the  latter,  and  that  such  deed 
was  at  least  contemporaneous  with  the  deed  of  trust,  and  was  in  ordinary 
form, — that  is,  a  general  warranty;  because  this  is  the  usual  manner  of  doing 
business,  and  courts  and  juries*  in  the  absence  of  opposing  evidence,  indulge 
the  presumption  that  the  ordinary  course  of  business  is  pursued.  Fitzgerald 
v.  Barker,  85  Mo.  13,  and  cases  cited.  But  whether  the  deed  received  by  the 
defendant,  and  under  which  it  must  be  presumed  he  took  possession,  contained 
covenants  of  warranty  or  not,  cannot  affect  the  determination  of  this  cause, 
even  were  it  conceded  that  plaintiff  was  guilty  of  fraudulent  representations 
as  to  his  title,  when  he  sold  and  oon  veyed  the  land  to  defendant,  and  placed 
him  in  possession;  because,  clearly,  defendant  could  not  retain  possession  of 
the  land,  and  the  purchase  price  also.  Smith  v.  Busby,  15  Mo.  388.  To  al- 
low the  defendant  to  do  so  would  be  to  allow  him  to  set  off  one  fraud  against 
another,  something  not  permissible.  The  only  method  open  to  defendant  to 
pursue,  upon  discovering  the  alleged  fraud,  was  to  abandon  the  possession  of 
the  premises,  and  proceed  for  rescission  of  the  contract.  He  could  not  grasp 
its  benefits  with  one  hand,  and  yet  shirk  and  repudiate  its  burdens  with  the 
other;  and  this  is  true  whether  the  deed  contained  covenants  of  warranty  or 
not,  or  whether  the  plaintiff  was  solvent  or  not,  or  whether  there  was  fraud 
on  his  part  or  not.  The  defendant  had  paid  no  portion  of  the  purchase  money 
nor  interest,  had  made  no  betterments  an  the  estate  granted,  and  had  enjoyed 
its  rents  and  profits  for  years,  without  eviction  or  threatened  eviction,  and 
therefore,  even  if  fraud  were  committed  against  him  as  aforesaid,  it  had  not 
altered  his  condition  for  the  worse.  It  had  done  him  no  hurt,  and  the  rule  is 
familiar  that  fraud  and  injury  must  concur  in  order  to  invoke  equitable  inter- 
position. State  v.  West,  68  Mo.  229;  Lenox  v.  Harrison,  88  Mo.  491;  1  Story, 
Eq.  Jur.  (13th  Ed.)  p.  227,  §  203.  Again,  the  same  rule  prevails,  both  at  law 
and  in  equity,  announcing  that,  until  the  grantee  has  paid  the  purchase  money, 
"he  holds,  in  respect  to  the  payment,  a  relation  of  duty  to  the  grantor  similar  to 
that  of  tenant  to  his  landlord, "  and  is  precluded  to  that  extent,  and  by  a  similar 
estoppel,  from  invoking  to  his  aid  an  outstanding  title.    Bigelow,  Estop.  (3d. 
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Ed.)  429,  464,  484.  The  rule  rests  upon  principles  of  Justice  and  good  faith. 
Having  acquired  possession  by  admitting  the  title  of  his  grantor,  and  receiv- 
ing a  conveyance  from  him,  the  grantee  would  be  guilty  of  a  breach  of  good 
faith  if  he  should  attempt  to  hold  the  possession  thus  obtained,  in  order  to  as- 
sist to  defeat  the  recovery  of  the  consideration,  without  which  the  conveyance 
would  not  have  been  made  nor  possession  given.  Frequent  instances  are  to  be 
found  in  our  reports  where  it  has  been  ruled  that  a  purchaser  of  land  who  has 
tak«n  a  conveyance  with  covenants  for  title,  and  is  in  undisturbed  possession, 
will  not  be  relieved  against  the  payment  of  the  purchase  money  on  the  mere 
ground  of  defect  of  title ;  there  being  no  fraud  in  the  sale  nor  eviction.  Mitch- 
ell v.  McMvZlen,  59  Mo.  252;  Connor  v.  Bddy,  25  Mo.  75;  Wheeler  v.  Stand- 
ley,  50  Mo.  509;  Cooley  v.  Rankin,  11  Mo.  648;  Barton's  Adm'rs  v.  Rector,  7 
Mo.  528.  But  these  cases  are  not  to  be  understood  as  conveying  the  idea  that 
if  fraud  had  been  practiced  by  the  grantor  when  placing  the  grantee  in  posses- 
sion, that  the  latter  could  retain  possession  of  the  land  as  well  as  resist  the 
recovery  of  the  purchase  price;  for  such  a  course  of  action  would  be  incon- 
sistent with  itself,  repudiating  the  contract,  with  all  of  its  obligations,  but  at 
the  same  time  retaining  the  possession  which  the  contract  had  conferred.  As 
a  general  rule,  it  will  be  found  that  those  cases  where  fraud  has  been  practiced 
as  to  title,  and  the  defendant  or  complaining  party  has  been  allowed  to  retain 
possession,  are  exceptional  in  their  character,  and  the  defect  or  incumbrance 
does  not  go  to  the  whole  estate,  or  is  very  limited  in  its  nature.  Abbott  v.  Allen, 
2  Johns.  Ch.  519,  and  cases  cited.  In  most  cases  where  a  right  to  retain  pos- 
session of  land  has  been  allowed  and  exercised,  it  has  been  when  the  defendant 
or  party  complainant  had  a  precedent  possession  and  ownership  of  the  land, 
but  was  induced  by  the  fraudulent  practices  of  another  to  believe  that  the  lat- 
ter had  the  title,  and,  being  thus  deceived,  accepted  a  deed  from,  and  became 
responsible  to,  the  vendor  for  the  purchase  money.  Jackson  v.  Ayers,  14 
Johns.  224;  Fitch  v.  Baldwin,  17  Johns.  161;  Alderson  v.  Miller.  15  Grat. 
279,  and  cases  cited ;  Jackson  v.  Spear \  7  Wend.  401 ;  Mattison  v.  Ausmuss,  50 
Mo.  551.  B  ut  in  such  cases  the  fraud  or  imposition  destroys  the  estoppel,  and 
defeats  the  covenants  for  the  payment  of  the  purchase  money.  In  the  case  at 
bar  the  defense  sought  to  be  maintained  was  virtually  a  resistance  of  the  pay- 
ment of  the  purchase  price.  It  is  singular,  indeed,  if  a  valid  ground  for  such 
resistance  existed,  that  it  did  not  manifest  itself  in  proceedings  to  enjoin  the 
sale  under  the  deed  of  trust.  Looking  at  the  whole  ease,  and  the  faint  manner 
in  which  the  present  action  was  defended,  it  is  to  be  strongly  suspected  that 
the  answer  was  but  a  sham  plea.  Therefore  Judgment  affirmed.  All  concur. 
Bay,  J.t  absent. 
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State  t>.  Kinder. 

(Supreme  Court  of  Missouri.    December  20, 1888.) 

1.  Cbihihaii  Law— EviraifCB— Confessions— Fbaa  aki>  Compulsion. 

On  a  preliminary  examination  by  the  judge  to  determine  whether  confessions 
were  made  with  that  degree  of  freedom  to  warrant  their  admission  in  evidence,  it 
is  error  to  exclude  evidence  offered  by  the  prisoner  to  show  that  they  Vere  procured 
through  fear  and  compulsion,  and  the  error  is  not  cured  by  the  submission  of  such 
evidence  to  the  jury. 
8.  Witness— Comfbtbnct— Accused  in  Criminal  Case—  Preliminary  Examination. 
The  accused,  being  competent  under  the  Missouri  statutes  to  testify  in  his  own 
behalf,  is  competent  to  testify  on  such  preliminary  examination. 

Appeal  from  criminal  court,  Johnson  county;  John  E.  Ryland,  Judge. 
Mr.  Sparks,  for  appellant.    B.  0.  Boone,  Atty.  Gen.,  for  respondent. 

Black,  J.  The  defendant  appealed  from  a  conviction  had  in  the  criminal 
court  of  Johnson  county  on  an  indictment  for  larceny  committed  in  the  dwell- 
ing-house of  John  Hopkins.  Hopkins  and  Constable  Hurt  went  from  John- 
son county  to  Lexington,  La  Fayette  county,  with  a  warrant,  and  there  ar- 
rested the  defendant.  They  placed  him  in  the  jail  at  that  place  on  the  night  of 
the  arrest,  and  on  the  succeeding  day  took  him  to  Johnson  county,  before  the 
Justice  by  whom  the  warrant  was  issued.  Hopkins  and  Officer  Hurt  both  testify 
to  confessions  made  by  the  defendant  to  them  while  he  was  in  jail,  and  while 
on  the  road  the  next  day.  These  confessions  were  all  made  in  the  presence  of 
the  officer,  and  whjle  defendant  was  in  his  custody.  Hurt  and  Hopkins  tes- 
tified that  the  conftssions%were  not  procured  by  threats  or  promises.  Hopki  ns 
was  the  first  witness  for  the  state,  and  when  he  came  to  relate  these  confes- 
sions the  defendant  asked  the  court  to  cause  the  jury  to  be  withdrawn  that 
the  court  might  hear  the  evidence,  and  pass  upon  its  admissibility.  The  ju- 
rors were  withdrawn,  and,  after  Hopkins  had  related  the  circumstances  under 
which  the  confessions  were  made,  the  defendant  offered  to  show  by  other  ev- 
idence that  the  confessions  were  not  voluntary,  but  were  made  from  fear  and 
compulsion.  The  judge  refused  to  hear  the  evidence.  During  the  trial  the 
defendant  called  Charles  Barr,  who  testified  that  he  was  in  the  jail  at  Lexing- 
ton when  Hopkins  and  the  constable  came  there;  that  they  told  the  defendant 
that  they  had  him,  and  he  had  better  acknowledge  that  he  took  the  property; 
that  defendant  made  no  acknowledgment,  and  one  of  them  said  he  had  better 
acknowledge  or  they  would  break  his  neck,  string  him  up.  or  something  to 
that  effect.  Hart  and  Hopkins  both  say  that  on  the  road  the  next  day  they 
had  a  new  rope,  about  the  size  of  a  clothes  line,  but  that  they  bought  and  used 
it  only  for  securing  the  defendant  while  passirig  through  some  timber;  that 
defendant  and  Hopkins  rode  on  the  front  seat  of  the  wagon,  and  Hurt  on  the 
rear  seat.  Defendant,  in  testifying  in  his  own  behalf  as  to  what  transpired  on 
the  road,  says:  "Hurt  said,  if  I  didn't  acknowledge  taking  the  property  [a  pair 
of  boots,  a  pair  of  pants,  and  a  pocket-book]  they  would  hang  me.  I  said, 
•All  right, •  and  I  acknowledged.'  Hurt  was  drunk,  and  rode  with  a  pistol  on 
the  seat."  The  court,  at  the  request  of  the  defendant,  instructed  the  jury  to 
exclude  from  their  consideration  any  confessions  made  under  fear  or  compul- 
sion. When  there  is  reason  to  believe  that  the  confessions  were  obtained  by 
the  influence  of  hope  or  fear,  it  became  the  duty  of  the  judge  to  hear  the  evi- 
dence, and  determine  whether  they  shall  go  to  the  jury.  Whether  the  confes- 
sions were  made  with  that  degreeof  freedom  which  allows  of  their  admission 
is  a  preliminary  question  for  the  judge  to  determine.  This  is  the  long-settled 
role  in  this  state.  Hector  v.  State,  2  Mo.  167;  State  v.  Duncan,  64  Mo.  262; 
State  v.  Patterson,  78  Mo.  696.  This  being  the  law,  it  would  seem  to  follow 
that  the  judge  should  hear  all  the  evidence  bearing  upon  the  question  whether 
the  confessions  were  obtained  by  improper  influences,  before  he  passes  upon 
their  admissibility.    It  is  the  duty  of  the  judge  to  hear  all  such  competent  ev- 
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idence  on  this  preliminary  question  as  the  defendant  may  see  fit  to  offer.  This 
is  true  though  the  officer  or  other  person  called  to  the  stand  by  the  state  may 
deny  that  any  improper  influences  were  used.  Whart.  Grim.  Ev.  §  689;  Peo- 
ple v.  Soto,  49  Gal.  69.  Since  a  defendant  is  a  competent  witness,  under  our 
statutes,  in  his  own  favor,  he  is  a  competent  witness  on  this  preliminary  is- 
sue. This,  indeed,  is  the  legitimate  deduction  to  be  drawn  from  what  we 
said  in  the  recent  case  of  State  v.  Hush,  95  Mo.  199,  8  S.  W.  Rep.  221.  It 
follows  that  the  judge  erred  in  refusing  to  hear  the  evidence  offered  on  this 
preliminary  issue.  The  fact  that  this  question  was,  in  the  end,  submitted  to 
the  jury,  does  not  cure  the  error.  Even  should  the  judge  Ond  that  the  con- 
fessions were  made  with  such  freedom  as  to  allow  them  to  go  to  the  jury,  still 
the  circumstances  under  which  they  were  alleged  to  have  been  made  could  be 
put  in  evidence-to  the  end  that  the  jury  may  determine  what  weight  they  will 
give  to  them;  but  whether  the  confessions  shall  be  admitted  at  all  or  not  is  a 
question  for  the  judge,  and  not  the  jury,  to  determine.  The  judgment  is 
therefore  reversed,  and  the  cause  remanded. 

Bat,  J.,  absent.    The  other  judges  concur. 


Preston  et  al.  v.  Brant  et  al. 
(Supreme  Court  of  Missouri.    December  20, 1888.) 

1.  Wills— Conbtbuotion— Description  oe  Devisees.  4' 

Testator  devised  land  to  his  wife  for  life,  "and  after  her  death  unto  the  heirs  of 
my  daughter,  E.,  and  the  heirs  of  my  son.  H.,  *  *  *  which  said  heirs  shall  take 
*  *  *  as  purchasers  from  me,  and  not  by  inheritance  of  or  descent  from  my  said 
wife. w  Held,  that  the  heirs  of  E.  and  H.  took  per  stirpes,  and  not  per  capita*  es- 
pecially as  in  other  clauses  similar  devises  were  made  to  E.  for  Ufa,  and  then  to 
ner  heirs,  and  to  H.  for  life,  and  then  to  his  heirs;  thereby  showing  that  the  testa- 
tor used  the  terms  "heirs  of  E. n  and  "heirs  of  H.,  n  respectively,  as  referring  to  a 
class. 

2.  Same— Natube  oe  Estate. 

The  estate  created  in  favor  of  the  heirs  of  E.  and  H.  was  a  contingent  remainder, 
which  became  vested  upon  the  death  of  E.  and  H.  during  the  life  of  the  life-tenant1 
8.  Partition— Of  Vested  Estate. 

Such  estate  is,  under  the  Missouri  statutes,  subject  to  be  partitioned  during  the 
life  of  the  life-tenant. 

Appeal  from  St.  Louis  circuit  court;  Shbpard  Barclay.  Judge. 
John  Wickham  and  Henry  T.  Kent,  for  appellants.    Hitchcock,  Madill  A 
Finhelnourg,  Krum  &  Jonas,  and  Dattis  d?  Davis,  for  respondents. 

Norton,  C.  J.  This  is  a  suit  for  the  partition  of  certain  .lands  described 
in  the  petition.  The  suit  was  dismissed  by  the  circuit  court,  and  from  the 
judgment  entered  upon  the  dismissal  plaintiffs  have  appealed;  and  the  con- 
trolling point  in  controversy  is  as  to  what  construction  ought  to  be  given  to 
the  third  clause  of  the  will  of  Joshua  B.  Brant.  In  this  clause  the  testator 
devises  to  his  wife  certain  real  estate  set  out  in  plaintiffs1  petition,  and  which 
is  the  subject  in  controversy  in  this  suit,  the  habendum  clause  being  as  fol- 
lows: "To  have  and  to  hold  the  said  real  estate  described  in  this  section  unto 
her,  my  said  wife,  Sarah  B.  Brant,  during  her  natural  life,  (and  no  longer,) 
and  after  her  death  unto  the  heirs  of  my  daughter,  Elizabeth  Lovejoy  Mc- 
Dowell, and  the  heirs  of  my  son,  Henry  B.  Brant,  and  the  heirs  and  assigns 
forever  of  said  heirs,  which  said  heirs  shall  take  said  last-mentioned  real  es- 
tate as  purchasers  from  me,  and  not  by  inheritance  of,  or  descent  from,  my 
said  wife/1    In  construing  the  above  section  of  the  will  it  must  be  looked  at 

*On  the  construction  of  wills  with  reference  to  the  nature  of  the  estate  created 
thereby,  see  Commons  v.  Commons,  (Ind.)  16  N.  E.  Rep.  820,  and  cases  cited;  Roe  v. 
Vingut,  1  N.  Y.  Supp.  OT4. 
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in  the  light  shed  upon  it  {if  any)  by  the  following  provisions  thereof:  Sec. 
4.  He  devises  certain  real  estate  to  his  son,  Henry,  the  habendum  clause  be- 
ing as  follows:  "To  have  and  to  hold  the  said  real  estate  described  in  this 
section  unto  my  said  son,  Henry  JB.  Brant,  during  his  natural  life,  (and  no 
longer,)  and  after  his  death  unto  his  heirs,  and  the  heirs  and  assigns  forever 
of  said  heirs,  which  said  heirs  shall  take  said  last-mentioned  reed  estate  as 
purchasers  from  me,  and  not  by  inheritance  or  descent  from  my  son,  Henry 
B.  Brant.'1  Sec.  5.  He  bequeaths' to  his  son,  Henry,  certain  personal  prop- 
erty. Set*.  6.  He  devises  certain  real  estate  to  his  daughter,  Elizabeth  L.  Mo- 
Do  well,  with  habendum  clause  as  follows:  "To  have  and  to  hold  the  said 
real  estate  described  in  this  section  unto  my  daughter,  Elizabeth  Lovejoy  Mc- 
Dowell, during  her  natural  life,  (and  no  longer,)  and  after  her  death  unto  her 
heirs,  and  the  heirs  and  assigns  forever  of  said  heirs,  which  aaid  heirs  shall 
take  the  last-mentioned  real  estate  as  purchasers  from  me,  and  not  by  inher- 
itance or  descent  from  said  Elizabeth  Lovejoy  McDowell."  Section  7  pro- 
vides that  if  any  of  the  children  of  Elizabeth  and  Henry  die,  leaving  issue, 
that  said  issue  is  to  receive  the  portion  of  their  father  or  mother. 

Among  other  things  agreed  upon  at  the  trial  are  the  following:  That 
Joshua  B.  Brant,  the  testator,  died  in  1861.  That  he  left  a  widow,  his  sec- 
ond wife,  the  defendant  Sarah  B.  Brant;  a  son,  Henry  B.  Brant,  by  his  first 
wife;  and  a  daughter,  Elizabeth  L.  McDowell,  by  his  second  wife,  the  defend- 
ant Sarah  B.  Brant,  him  surviving.  That  at  the  date  of  the  will  Henry  B. 
Brant,  the  son  of  the  testator,  was  a  married  man,  with  five  children  then 
living.  That  sin<$  that  time  two  other  children  have  been  born  to  him.  That 
Henry  Brant  died  in  1869,  leaving  seven  children,  who  are  defendants  in  this 
suit.  It  waa  further  agreed  that  at  the  date  of  the  will  Elizabeth  L.  Mc- 
Dowell, testator's  daughter,  was  the  wife  of  James  McDowell,  now  deceased, 
and  that  she  had  three  children  then  living;  that  since  the  death  of  the  testa- 
tor, Brant  McDowell,  one  of  the  plaintiffs,  was  born  to  the  said  Elizabeth; 
that  said  Elizabeth  L.  died  June  10, 1875,  leaving  three  children  as  her  heirs, 
— Mary  McDowell,  Sarah  B.  McDowell,  and  Brant  McDowell;  that  said  Mary 
McDowell  died  in  December,  1875,  leaving  a  will  devising  her  interest  in  the 
estate  in  question  to  Sarah  McDowell,  who  intermarried  with  plaintiff  Wick- 
liffe  Preston,  in  February,  1888.  It  was  also  admitted  that  Joshua  B.  Brant 
by  his  last  will  divided  the  whole  of  his  estate  into  three  parts,  nearly  or  quite 
equal  to  each  other,  and  disposed  of  these  parts  as  stated  in  the  will. 

The  controlling  controverted  question  in  this  case  grows  out  of  the  third 
clause  of -the  will  above  noted;  it  being  contended  on  the  part  of  plaintiffs 
that  under  said  clause  the  heirs  of  said  Elizabeth  and  the  heirs  of  said  Henry 
take  per  stirpes,  and  not  per  capita.  This  proposition  is  disputed  by  defend- 
ants, who  contend  that  said  heirs  take  per  capita,  and  the  respective  counsel 
have  cited  us  to  a  number  of  cases  to  support  their  respective  contentions. 
It  maybe  said  that  in  construing  wills  precedents  are  of  but  little  value,  except 
in  so  far  as  they  may  be  like  the  case  in  hand,  and  except  in  so  far  as  they 
formulate  and  lay  down  rules  to  be  applied  alike  in  the  construction  of  all 
wills.  One  of  these  rules  is  that  the  intention  of  the  testator,  when  ascer- 
tained, must  govern,  and  that  such  intention  must  be  sought  for  by  a  consid- 
eration of  the  whole  instru  ment,  and  not  from  single  words  or  passages.  View- 
ing the  will  in  question  in  this  light,  we  think  it  is  apparent  that  in  the  fourth 
clause  thereof  the  testator  referred  to  the  heirs  of  Henry  Brant  as  a  class,  and 
that  in  the  sixth  clause  he  referred  to  the  heirs  of  his  daughter,  Elizabeth,  as 
a  class,  and  intended  they  should  take  as  such.  Having  twice  referred  to 
these  heirs  respectively  as  a  class,  no  reason  is  perceived  why  we  should  con- 
clude, when  they  are  referred  to  as  heirs  in  the  third  clause  of  the  will, 
that  the  same -words  were  used  by  the  testator  in  a  different  sense  from  the 
same  words  used  in  the  fourth  and  sixth  clauses.  The  testator  having  classi- 
fied these  heirs  in  two  classes  of  his  will  by  naming  them  as  distinct  classes, 
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why  should  we  conclude  that  in  the  third  clause  he  dicf  not  intend  to  refer  to 
the  heirs  as  a  class,  where  he  uses  the  same  language  as  that  employed  in  the 
two  clauses,  viz.,  fourth  and  sixth?  In  the  case  of  Lockhart  v.  Lockhart,  3 
Jones,  Eq.  205,  206,  it  is  said:  "When  a  testator  in  one  part  of  his  will  uses 
words  in  a  sense  about  which  there  can  be  no  mistake,  and  the  same  words 
are  used  in  another  part  of  the  will,  the  presumption  is  that  he  uses  them  in 
the  same  sense.  So,  when  in  one  part  of  his  will  he  treats  the  objects  of  his 
bounty  as  a  '  class, '  and  in  another  part  of  his  will  he  refers  to  them  by  the 
same  words  of  description,  the  presumption  is  that  he  used  the  same  words 
in  the  same  sense,  and  intends  them  to  take  as  a  class;  and  the  division  of  the 
fund  would  be  per  stirpes  as  to  them,  treating  them  as  a  class,  because  the 
will  in  another  part  treats  them  as  a  class. "  This  rule,  which  is  a  reasonable 
one,  applied  to  this  case,  supports  the  contention  of  plaintiffs  that  the  heirs 
of  Henry  and  the  heirs  of  Elizabeth,  as  referred  to  in  the  third  clause  of  the 
will,  take  per  stirpes.  It  is  suggested  in  argument  that,  while  the  language 
used  in  the  third  clause  of  the  will  constitutes  the  heirs  of  Henry  into  one 
group  and  the  heirs  of  Elizabeth  into  another,  and  that  these  two  groups,  be- 
ing connected  by  the  word  "and,"  were  thereby  constituted  into  one  class, 
and  that  they  therefore  take  per  capita.  This  reasoning  is  too  subtle,  and  the 
distinction  drawn  too  refined,  for  practical  application.  It  is  also  suggested 
in  argument  that  if  the  testator  had  intended  that  the  heirs  of  Henry  and 
Elizabeth  should  take  per  stirpes,  that  he  could  have  so  said,  and  that,  not 
having  said  so,  it  is  to  be  inferred  that  he  did  not  intend  that  they  should  so 
take.  The  answer  to  this  is  that  if  he  intended  them  to  fake  per  capita  he 
could  have  said  so,  and  that,  not  having  said  so,  the  inference  might  be  drawn 
that  he  did  not  so  intend,  especially  so  when  the  legal  significance  of  the  words 
employed,  considered  with  reference  to  other  clauses  of  the  will,  required  them 
to  take  per  stirpes.  There  being  no  words  in  the  third  clause  of  the  will  in- 
dicating that  the  testator  used  the  word  "heirs"  in  said  clause  in  a  sense  dif- 
ferent from  that  in  which  it  was  used  in  the  fourth  and  sixth  clauses,  we  are 
not  authorized  to  supply  or  infer  them,  for  that  would  be  not  to  construe,  but 
to  make,  a  will.  We  think  it  cannot  fairly  be  claimed  that  the  testator  indi- 
cated that  the  heirs  of  said  Henry  and  Elizabeth  should  take  p$r  capita  by 
providing  in  the  three  clauses  of  the  will  above  named  that  they  should  take 
as  purchasers.  While  this  indicates  the  manner  in  which  they  are  to  take,  it 
does  not  indicate  the  quantum  of  interest  they  were  to  take,  or  that  they  were 
to  take  any  greater  or  less  interest  than  is  given  by  the  will.  Those  who  take 
by  purchase  may  take  unequally  if  it  is  so  provided  by  the  donor  oc  grantor. 
Templeton  v.  Walker,  3  Rich.  Eq.  543;  Lachland's  Heirs  v.  Downing,  II 
B.  Mon.  34,  35.  The  conclusion  we  have  arrived  at,  that  under  the  third 
clause  of  the  will  the  heirs  of  said  Henry  and  said  Elizabeth  take  the  fee  in 
remainder  per  stirpes,  and  not  per  capita,  is  sustained  by  the  following  au- 
thorities: Bassett  v.  Granger,  100  Mass.  343;  Rand  v.  Sanger,  115  Mass.  128; 
Cole  v.  Creyon,  1  Hill,Eq.  319,  320;  FisseVs  Appeal,  27  Pa.  St.  55;  Hender- 
son v.  Womaek,  6  Ired.  Eq.  437;  Rooms  v.  Counter,  6  N.  J.  Law,  111;  Miller's 
Appeal,  35  Pa.  St.  323;  Walker  v.  Griffin,  11  Wheat.  375;  Balcom  v.  Haynes,  14 
Allen,  204;  2  Jarm. Wills,  69;  Daggett  v.  Ulack,  8  Mete.  450;  Spear  v.  Hooper, 
9  Mete.  144.  That  the  estate  created  by  the  will  in  the  third  clause  is  a  re- 
mainder contingent  upon  the  death  of  Henry  and  said  Elizabeth  during  the 
life  of  the  life-tenant,  and  that  upon  the  happening  of  the  contingency  it  be- 
came vested,  is  settled  by  what  is  said  in  4  Kent,  Comm.  208.  That  the  es- 
tate sought  to  be  partitioned  is  subject  to  be  partitioned  is  settled  by  the 
case  of  Heinders  v.  Koppelmann,  68  Mo.  501,  502.  The  j  udgment  is  hereby 
reversed,  and  cause  remanded  to  be  proceeded  with  in  conformity  with  this 
opinion.    All  concur,  except  Bay,  J„  absent. 
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Gulf,  C.  &  S.  F.  Ry.  Co.  et  ah  v.  St  Am 

(Supreme  Court  of  Texas.    December  21, 1888.) 

1.  Railroad  Companies— Traffic  Associations— Rate  Agreement— Constitutional 
Law. 

Under  Const.  Tex.  art.  10,  $  5,  prohibiting  railroad  corporations  from  controlling 
competing  or  parallel  lines,  an  agreement  forming  a  traffic  association  between  a 
number  of  such  corporations  for  the  purpose  of  "preventing  sudden  and  extreme 
changes  in  Texas  rates,  "by  which  a  managing  committee  is  authorized  to  fix  freight 
rates,  no  member  being  allowed  to  reduce  them,  is  illegal,  though  a  unanimous  vote 
is  required  to  establish  the  rates,  which  may  be  reduced  as  provided  by  the  agree- 
ment, and  though  punishment  is  provided  for  violating  the  agreement,  and  any 
member  is  at  liberty  to  withdraw  upon  notice. 
%  Constitutional  Law— Interstate  Commerce. 

Said  constitutional  provision  is  not  void  for  assuming  to  regulate  interstate  com- 
merce when  applied  to  the  agreement  in  question,  though  some  of  the  traffic  em- 
braced therein  is  partly  without  the  state,  and  some  of  the  parties  to  the  agreement, 
being  corporations  created  under  the  laws  of  Texas,  the  agreement  as  to  them  is 
illegal,  and  is  therefore  illegal  as  to  all. 
8.  Injunction— Enforcement  of  Illegal  Agreement. 

The  enforcement  of  such  an  agreement  may  be  restrained,  though  no  charges  in 
excess  of  the  rates  permitted  by  law  have  yet  been  made,  as  the  illegality  is  In  the 
agreement  itself. 
4*  Evidence— Judicial  Notice — Railroad  Lines. 

The  court  has  judicial  knowledge  of  the  fact  that  the  G.,  C.  &  S.  F.,  and  the  H.  & 
T.  C,  and  others  of  the  defendant  railroads  touch  the  same  points,  and  are  practi- 
cally parallel,  and  necessarily  competing,  lines. 
5.  Railroad  Companies— Illegal  Traffic  Agreement— Action  to  Restrain— Com- 
plaint. 

A  petition  alleging  the  authority  under  which  the  defendants1  charters  were 
granted,  defining  the  lines  operated  by  them,  averring  that  the  lines  so  owned  and 
operated  are  the  main  trunk  lines  and  leading  railways,  and  so  traverse  the  state 
and  touch  her  commercial  centers  'hat  they  are  lawful  competitors  for  the  traffic 
of  said  business  centers,  that  each  is  a  competing  line  for  Texas  traffic,  and  that 
they  have  by  the  agreement  mentioned  formed  a  consolidation  of  competing  and 
parallel  lines,  sufficiently  alleges  an  unlawful  combination  of  parallel  lines  under 
the  constitution,  and  is  good  on  demurrer. 

Appeal  from  district  court,  Travis  county;  John  C.  Townes,  Judge. 

Action  by  the  state  of  Texas  to  restrain  the  Gulf,  Colorado  &  Santa  Fe  and 
ether  railroad  companies  from  carrying  out  an  illegal  agreement  respecting 
freight  rates.     Decree  for  plaintiff.     Defendants  appeal. 

Geo.  W.  McCrary,  Baker,  Botts  £  Baker,  and  /.  W,  Terry,  for  appellants. 
/,  B.  Hogg,  Atty.  Gen.,  for  the  State. 

Gaines,  J.  This  suit  was  brought  in  the  name  of  the  state  by  her  attorney 
general  to  restrain  certain  railroad  companies  engaged  in  operating  lines 
within  the  state  from  carrying  out  an  agreement  eutered  into  by  them  by 
which  they  committed  to  a  body  of  representatives  of  the  companies  the  power 
to  fix  the  rates  for  which  freights  should  be  carried  to  and  from  points  within 
the  state.  The  theory  of  the  state's  case  is  that  the  parties  to  the  agreement 
are  parallel  and  competing  lines,  and  that  the  association  formed  by  it  is  pro- 
hibited by  section  5,  art.  10,  of  the  constitution,  which  provides  that  "no  rail- 
road, *  *  *  or  managers  of  any  railroad  corporation,  shall  consolidate  the 
stock,  property,  or  franchises  of  such  corporation  with,  *  *  *  or  in  auy 
way  control,  any  railroad  corporation  owning  or  having  under  its  control  a 
parallel  or  competing  line."  The  first  assignment  of  error  is  that  "the  court 
erred  in  rinding  that  many  of  the  railroad  companies  defendant  own  and  con- 
trol parallel  and  competing  lines;  because,  as  defendants  claim,  there  is  no 
8uch  admission  in  the  answers,  nor  is  there  such  an  allegation  in  the  state's 
petition,  except  that  defendants  are  averred  to  be  made  parallel  and  compet- 
ing lines  by  the  action  of  said  Texas  Traffic  Association." 

Under  this  assignment  we  will  first  consider  the  allegations  in  the  petition. 
v.lOi.w.no.2 — 6 
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The  petition  alleges  the  authority  by  which  the  respective  charters  of  the  de- 
fendant corporations  were  granted,  and  defines  the  lines  of  railroad  respect- 
ively operated  by  them,  and  then  charges  "that  the  lines  so  owned  and  oper- 
ated by  the  defendants  are  the  main  trunk  lines  and  leading  railways  in  Texas, 
and  so  traverse  the  state  as  to  touch  and  penetrate  her  commercial  centers, 
and  become  and  are  lawful  competitors  for  the  country's  traffic  concentrated 
in  the  cities  aforesaid."  After  alleging  the  formation  of  an  executive  com- 
mittee of  the  "Traffic  Association"  by  the  agreement,  the  carrying  out  of 
which  is  sought  to  be  restrained,  the  petition  also  avers  "that  each  of  said  ex- 
ecutive committee,  and  each  of  the  employes  of  said  association,  is  an  officer 
of  each  and  all  the  defendants,  *  *  *  and  are  in  common  employed  and 
paid  by  them,  and  that  each  of  said  railroad  companies  is  a  competiug  line  for 
Texas  traffic  and  trade."  Also,  referring  to  the  association  formed  by  the 
agreement,  the  petition  charges  "that  said  railway  companies,  by  their  said 
conspiracy,  contract,  combination,  and  copartnership,  have  formed  a  consol- 
idation of  parallel  and  competing  lines,"  etc.  The  exceptions  to  the  petition 
are  upon  grounds  that  would  have  been  raised  by  a  general  demurrer.  There 
is  no  exception  on  account  of  vagueness  or  indirectness  of  the  allegations. 
In  the  absence  of  such  an  exception,  every  reasonable  intendment  must  be 
indulged  in  favor  of  the  sufficiency  of  the  petition.  See  District  Court  Rules, 
17,  18,  47  Tex.  619,  620;  Burks  v.  Watson,  48  Tex.  108.  We  think  it  suffi- 
ciently appears  from  the  allegations  quoted  above  that  the  defendant  com- 
panies are  alleged  to  be  owners  and  operators  of  parallel  and  competing  lines 
of  railroad. 

But  the  further  question  is  presented  whether,  from  the  admissions  in  the 
pleadings  and  facts,  of  which  the  court  could  take  judicial  notice,  it  was  au- 
thorized to  make  the  finding  complained  of  in  the  assignment  of  error.  The 
case  was  submitted  to  the  court  for  final  disposition  upon  the  petition,  the 
answers,  and  the  supporting  affidavits.  The  answers  of  the  Gulf,  Colorado 
&  Santa  Fe  Railway  Company  and  the  Fort  Worth  &  Denver  City  Railway 
Company  formally  admit  all  allegations  in  the  petition  which  are  not  therein 
specifically  denied.  The  St.  Louis,  Arkansas  &  Texas  Railway  Company 
adopts  the  answer  of  the  Santa  Fe  Company.  The  answers  of  these  defend- 
ants do  not  deny  that  the  roads  of  the  defendant  companies  are  parallel  or  com- 
peting lines;  therefore  the  fact  may  be  considered  established  as  to  them.  On 
the  other  hand,  the  other  defendants,  in  their  answers,  deny  all  the  allega- 
tions of  the  petition  not  specially  admitted  in  such  answers,  and  we  find  in 
their  pleadings  no  admission  that  any  one  of  the  railroads  is  parallel  to  or  a 
competitor  for  traffic  with  any  other.  Unless,  therefore,  the  court  could  know 
judicially  that  two  or  more  of  the  roads  which  were  operated  by  the  members 
of  the  association  were  parallel  or  competing  lines,  the  finding  was  not  war- 
ranted against  the  last-named  defendants.  In  Wharton  on  Evidence  it  is 
said:  "Our  own  law  *  *  *  adopts  the  position  that  reason  and  evidence 
are  the  co-ordinate  factors  which  go  to  make  up  proof,  and  that  a  judge  in 
trying  a  case  must  not  only  exercise  his  own  logical  faculties  in  construing 
and  applying  evidence,  but  must  draw  on  his  own  sources  of  knowledge  for 
such  information  as  is  common  to  all  intelligent  persons  of  the  same  commu- 
nity. Such  information  must  not  only  be  thus  common,  but  must  be  of  in- 
disputable truth.  When  it  becomes  disputable,  it  ceases  to  fall  under  the 
head  of  notoriety."  1  Whart.  Ev.  §  329.  The  supreme  court  of  the  United 
States  say:  "It  certainly  cannot  be  laid  down  as  a  universal  or  even  as  a  gen- 
eral proposition  that. the  court  can  judicially  notice  matters  of  fact.  Yet  it 
cannot  be  doubted  that  there  are  many  facts,  particularly  with  reference  to 
geographical  positions  of  such  public  notoriety,  and  the  knowledge  of  which 
is  to  be  derived  from  other  sources  than  parol  proof,  which  the  court  may  ju- 
dicially notice.  Thus  in  the  case  of  U.  8.  v.  La  Vengeance,  3  Dall.  297,  the 
court  judicially  noticed  the  geographical  position  of  Sandy  Hook.    And  it 
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may  certainly  take  notice  judicially  of  like  notorious  facts,  as  that  the  bay  of 
New  York,  for  instance,  is  within  the  ebb  and  flow  of  the  tide."  Peyroiuo  v. 
Howard,  7  Pet.  824.  "A  court  is  bound  to  take  judicial  knowledge  of  the 
leading  geographical  features  of  the  land,  the  minuteness  of  the  knowledge 
so  expected  being  in  inverse  proportion  to  the  distance.1'  1  Whart.  Ev.  § 
339.  The  principle  has  been  applied  in  various  ways,  as  the  following  cases 
will  show:  Trenier  v.  Stewart,  55  Ala.  458;  Gibson  v.  Stevens,  8  How.  399; 
Vanderwerher  v.  People,  5  Wend.  530;  Pearce  v.  Lang/it,  101  Pa.  St.  507; 
Steinmetz  v.  Turnpike  Co.,  57  Ind.  457;  Tewksbury  v.  Schulenberg,  41  Wis. 
584;  Walker  v.  Allen,  72  Ala.  456;  Oppenheim  v.  Wolf,  3  Sandf.  Oh.  571; 
Neaderhouser  v.  State,  28  Ind.  257.  In  Railway  Co.  v.  Rushing,  69  Tex. 
306,  6S.  W.  liep.  834,  Chief  Justice  Willie  says:  "It  maybe  that  this  court, 
judicially  knowing  the  geography  of  the  state,  might  take  notice  of  the  gen- 
eral direction  of  these  two  roads,  as  fixed  by  the  statutes  under  consideration, 
that  their  lines  must  necessarily  cross  each  other,  and  could  therefore  treat 
them  as  connecting  lines,  and  not  parallel  to  each  other.  But  as  to  whether 
they  are  competing  lines,  we  can  have  no  judicial  knowledge  whatever. "  This 
latter  proposition,  as  a  general  rule,  and  as  applied  to  the  case  then  before  the 
court,  is  undoubtedly  correct.  Whether  two  roads  which  intersect  each 
other  at  a  certain  point  are  competitors  for  freight  or  not  must  depend  upon 
a  variety  of  circumstances  not  known  to  the  court.  But  the  authorities  cited 
show  that  we  must  take  notice  of  the  geography  of  the  state,  and  at  least  of 
its  navigable  streams.  It  Is  a  matter  of  history  that  important  lines  of  rail- 
road, once  established,  have  remained  as  fixed  and  as  permanent  in  their 
course  as  the  rivers  themselves.  They  supersede,  in  the  main,  all  other  modes 
of  travel  between  the  points  which  they  touch,  and  become  as  well,  if  not  bet- 
ter, known  than  any  other  geographical  feature  of  the  country.  Their  local- 
ity becomes  "  notorious  and  indisputable. "  For  instance,  can  we  doubt  that 
the  Houston  &  Texas  Central  road  runs  from  Houston  to  Dallas,  and  that  the 
Gulf,  Colorado  &  Santa  Fe  touches  with  its  lines  the  same  point?  Can  we 
doubt  that  they  run  during  a  considerable  portion  of  their  lines  practically 
parallel  to  each  other,  and  that  they  must  necessarily  compete  for  the  traffic 
lying  between  them?  We  think  we  must  take  judicial  notice  that  these  two 
roads  are  parallel  and  competing  lines,  and  this  is  sufficient,  so  far  as  the  dis- 
position of  this  case  is  concerned.  We  are  of  opinion  that  the  finding  would 
have  been  sufficient  to  support  the  judgment,  if  it  had  been  that  but  two  of 
the  defendants  were  competitors  with  each  other  for  traffic.  The  same  may 
be  said  as  to  portions  of  the  lines  of  the  Texas  &  Pacific  Company,  and  of  the 
St.  Louis,  Arkansas  &  Texas  Company,  which  extend  from  Sherman  to  Tex- 
arkana.  We  cannot  shut  our  eyes  to  the  notorious  and  indisputable  facts  that 
these  parts  of  the  respective  lines  touch  at  the  same  points,  and  that  they  are 
natural  competitors  for  the  traffic  of  a  large  scope  of  country. 

Under  the  next  succeeding  assignments  of  error  it  is  insisted  by  counsel  for 
appellants  that  the  agreement  in  controversy,  which  establishes  the  "Texas 
Traffic  Association, "  is  not  in  violation  of  section  5,  art.  10,  of  the  constitu- 
tion. In  order  to  determine  this  question,  we  will  give  briefly  some  of  the 
prominent  provisions  of  the  articles  of  agreement  by  which  the  association  is 
created.  Among  its  purposes  stated  in  the  preamble  is  that  "of  preventing 
sudden  and  extreme  fluctuations  in  Texas  rates,  alike  injurious  to  the  public 
and  the  transportation  companies."  Article  1  provides  "that  the  traffic  sub- 
ject to  this  agreement  shall  be  all  freight  and  passenger  business,  except  ex- 
press and  mail,  carried  by  lines,  parties  hereto,  which  has  origin  or  destina- 
tion within  the  state  of  Texas,  other  than  business  to  or  from  El  Paso,  Eagle 
Pass,  and  Lareda  proper. "  The  managing  body  of  the  asociation  is  an  exec- 
utive committee,  composed  of  one  member  from  each  party  to  the  agreement. 
They  are  to  elect  a  commissioner,  who  is  the  chief  executive  officer.  "The 
executive  committee  shall  agree  upon  the  classification  and  rates  covering  the 
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traffic  subject  to  this  agreement.  No  member  shall  directly  or  indirectly  re- 
duce rates, "  etc.  "  Any  violation  of  the  agreement  is  to  be  reported  to  the  com- 
missioner, who  shall  check  the  irregularity  if  he  can."  "All  rates,  rules,  reg- 
ulations, and  divisions,  when  adopted  by  agreement  or  by  arbitration,  shall 
be  simultaneously  furnished  by  the  commissioner  to  the  traffic  departments 
of  all  members  of  the  association  for  the  guidance  of  all  the  parties  in  inter- 
est, "  etc.  Without  quoting  further,  we  think  it  apparent  that  a  leading  ob- 
ject, if  not  the  sole  object,  of  the  association  is  by  the  appointment  of  a  com- 
mon governing  committee  to  fix  rates  of  transportation  so  as  to  prevent  com- 
petition among  tjie  several  parties  to  the  contract. 

We  think  it  also  apparent  from  the  language  of  the  section  of  the  state  con- 
stitution that  its  leading  object  was  to  prevent  competing  lines  of  railroad 
in  the  state  from  so  fettering  themselves  by  consolidation,  lease,  or  other 
agreement  by  which  one  should  in  any  way  subject  itself  to  the  control  of  an- 
other, so  as  to  stifle  competition  for  the  traffic  of  the  state.  The  section  pro- 
hibits any  railroad  company  or  the  managers  of  any  such  company  from  con- 
trolling in  any  way  another  company  owning  a  competing  line.  If  one  is  pro- 
hibited from  making  such  a  contract,  we  think  two  or  more  are  so  prohibited; 
and  that  when  one  company  enters  into  an  agreement  with  others,  any  one  of 
which  owns  or  controls  a  competing  line  of  railroad,  by  which  it  subjects  it- 
self to  the  government  of  a  body  appointed  by  all  parties  to  the  agreement, 
that  such  company  places  itself  under  the  control  of  the  other  to  a  definite  ex- 
tent, and  acts  in  violation  of  the  constitution  of  the  state.  The  manner  and 
extent  of  the  control  are  immaterial  The  language  of  the  constitution  clearly 
evinces  that  control  in  any  manner  and  to  any  extent  was  intended  to  be  pro- 
hibited, provided  it  was  such  as  is  calculated  to  enable  the  one  railroad,  by 
means  of  a  contract  or  agreement  for  an  interference  in  the  other's  affairs,  to 
keep  down  competition  between  them .  But  it  is  i nsisted  that,  because  a  unan- 
imous vote  of  the  committee  is  required  to  adopt  any  proposition  involving 
revenue,  because  the  rates  are  subject  to  be  changed  in  a  certain  manner 
pointed  out  in  the  agreement,  because  any  member  may  withdraw  upon  giv- 
ing 90  days'  notice,  and  because  no  penalty  is  prescribed  for  a  violation  of  th& 
articles,  the  agreement  does  not  subject  one  road  to  the  management  or  con- 
trol of  another.  But  it  is  apparent  that,  as  long  as  one  compauy  remains  a 
member  of  the  association,  it  is  controlled  as  to  rates  by  the  executive  com- 
mittee, and  is  not  free  to  enter  into  competition  with  its  associates  for  freights. 
It  may  be  that  by  its  representative's  refusing  his  assent  to  any  proposition 
fixing  rates  in  the  first  instance,  it  could  not  be  controlled  in  this  respect;  but, 
when  once  fixed,  it  would  be  powerless  to  secure  a  change  without  the  con- 
sent of  the  representatives  of  the  others.  Besides,  the  executive  committee, 
upon  their  appointment,  are  made,  to  the  extent  of  their  powers,  managers 
of  all  the  companies;  and  hence,  when  a  company  subjects  itself  to  the  power 
of  the  committee  by  entering  the  association,  it  places  itself  under  the  control 
of  managers  of  other  railroads.  We  cannot  see  that  the  fact  that  a  member 
has  the  right  of  withdrawal,  or  that  it  cannot  be  punished  for  a  failure  to  obey 
the  regulations,  can  make  any  difference  as  to  this  question.  If  any  one  of 
defendants  had  withdrawn  when  this  suit  was  filed,  the  allegation  of  that  fact 
would  have  been  an  answer  as  to  that  company  to  the  state's  petition.  But 
it  is  further  argued  that  because  it  has  not  been  shown  that  they  have  made 
charges  for  freight  or  passengers  in  excess  of  the  limits  allowed  by  law,  their 
action  is  not  illegal;  but  we  do  not  understand  that  the  state  seeks  to  restrain 
them  for  illegal  charges  made  under  the  direction  of  the  association,  but  for 
doing  an  illegal  thing  in  entering  into  and  carrying  out  the  terms  of  the  agree- 
ment for  the  association.  It  is  not  quite  clear  to  our  minds  that,  even  in  the 
absence  of  the  constitutional  provision  we  have  had  under  discussion,  the  de- 
fendants' association  could  not  be  enjoined,  as  being  in  restraint  of  competi- 
tion, and  contrary  to  public  policy. 
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Bat  it  is  farther  insisted  that  because  the  agreement  in  question  concerns 
interstate  commerce  neither  the  state  in  its  political  capacity,  nor  its  courts, 
have  any  jurisdiction  over  the  matter.  We  understand  the  agreement  to  em- 
brace both  commerce  within  the  state  and  commerce  between  this  state  and 
other  slates.  The  former  might  be  enjoined  if  the  latter  could  not.  We  are 
inclined  to  the  opinion  that  if  none  of  the  corporations  comprising  the  asso- 
ciation owed  their  existence  to  our  laws,  the  state  would  have  no  power  to 
prohibit  or  interfere  with  a  contract  of  this  character,  in  so  far  as  it  regulates 
charges  to  and  fro  between  this  and  other  states.  Railroad  Co.  v.  Illinois, 
118  U.  S.  557,  7  Sup.  Ct.  Rep.  4.  But  we  think  we  have  here  a  very  dif- 
ferent question.  Several  of  the  defendant  corporations  are  chartered  under 
the  laws  of  this  state,  notably  the  Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany, and  the  Houston  &  Texas  Central  Railway  Company.  If  we  are  correct 
in  our  conclusion,  we  think  it  follows  that  the  defendant  corporations  who 
derive  their  charters  from  this  state  are  acting  in  violation  of  law  in  entering 
into  this  contract  of  association ;  some  of  the  members  of  the  association  being 
competing  lines  of  road.  We  think  that  the  association,  being  illegal  as  to 
some  of  the  defendants,  is  illegal  as  to  all.  It  may  be  that,  should  the  com- 
panies which  have  their  charters  from  the  United  States  or  from  other  states, 
come  into  this  state  and  enter  into  a  similar  arrangement  among  themselves, 
the  state  would  be  powerless  to  interfere,  because  of  its  being  a  matter  within 
the  exclusive  jurisdiction  of  the  United  States.  Their  contract  might  not<be 
in  violation  of  our  laws,  because  we  could  make  no  laws  interfering  with  in- 
terstate commerce.  But  it  does  not  follow  that  they  would  enjoy  the  immu- 
nity of  entering  into  contracts  with  our  own  corporations,  which  are  prohibited 
to  the  latter,  and  thus  enable  them  to  set  at  naught  the  limitations  upon  their 
powers.  There  are  certainly  many  things  the  state  may  do  in  exercise  of  its 
police  powers  which  may  affect  commerce  between  the  states,  or  between  this 
state  and  foreign  countries;  but  how  far  the  police  power  of  the  state  may  ex- 
tend, so  far  as  it  affects  the  question  before  us,  we  need  not  inquire.  We  are 
of  opinion  that  the  association  under  consideration  is  clearly  illegal  as  to  some 
of  the  partiestoit;  and  that,  being  illegal  as  to  some,  it  is  illegal  as  to  all,  and 
may  be  restrained. 

The  judgment  is  therefore  affirmed. 


Hart  t>.  Eppstein. 

(Supreme  Court  of  Texas.    November  13, 1888.) 
Mortgage— Deed  Absolute— Verbal  Agreements. 

Defendant  agreed  to  loan  plaintiff's  grantor  $450,  and  take  a  mortgage  on  land 
worth  $1,100.  Afterwards  plaintiffs  grantor  executed  a  deed  absolute  for  the  land 
for  the  expressed  consideration  of  $450,  which  sum  was  received  by  him,  and  gave 
his  note,  payable  to  bearer,  for  $456  and  interest  and  attorney's  fees.  Held,  that 
the  deed  was  a  mortgage,  and  that  its  character  could  not  be  varied  by  verbal  agree- 
ments at  the  time  of  its  execution. l 

Appeal  from  district  court,  Hunt  county;  W.  C.  Jones,  Judge. 

Suit  by  N.  J.  Hart  against  Max  Eppstein  to  cancel  a  deed.    Plaintiff  appeals. 

B.  F.  Looney,  for  appellant.    Matthews  &  Neyland,  for  appellee. 

Stayton,  C.  J.  This  suit  was  brought  by  the  appellant  to  cancel  a  deed 
made  to  the  appellee  by  Lib  Hart  for  138  acres  of  land,  executed  March  31, 
1885.  Appellee  claimed  the  land  through  that  deed,  and  the  appellant  claimed  it 
through  a  deed  executed  to  her  subsequently  by  Lib  Hart.  She  claimed  that 
while  the  deed  through  which  the  appellee  claims  was  absolute  in  form,  it  was 

1  Whenever  property  is  transferred  as  a  security  for  a  debt,  no  matter  in  what  form. 
It  will  be  treated  as  a  mortgage.  Marshall  v.  Thompson,  (Minn.)  89  N.  W.  Rep.  809,  and 
note;  Lipp  v.  Syndicate,  (Neb.)  40  N.  W.  Rep,  129,  and  note.     D|gjtj 
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Intended  to  secure  a  loan  of  money  made  on  the  day  of  its  execution  by  E.  Epp- 
stein  A  Co.  to  her  vendor.  The  answer  alleged  that  Lib  Hart,  being  in 
need  of  money,  made  application  to  E.  Eppstein  &  Co.  for  a  loan  of  $450, 
and  that  appellee,  as  agent  for  the  firm,  came  from  Sherman,  where  the  firm 
did  business,  to  Greenville,  where  Lib  Hart  resided,  to  negotiate  the  loan. 
The  answer  then  alleges  that  " defendant  asked  of  said  Lib  Hart  security. 
The  said  Lib  Hart  offered  to  give  a  mortgage  on  the  land  described  in  plain- 
tiff's petition,  to  secure  the  payment  of  the  sum  of  S456.75,  which  was  the 
sum  hejieeded,  and  desired  to  borrow  from  said  E.  Eppstein  &  Co.  For  a 
long  time  the  said  defendant  declined  to  take  said  land  as  security  for  the 
money,  but  finally  he  agreed  with  the  said  Lib  Hart  that  he  would  for  the  firm 
of  E.  Eppstein  &  Co.  lend  him  said  sum  of  money,  and  take  his  note  therefor, 
to  become  due  on  the  1st  day  of  October,  1885,  said  note  to  bear  12  per  cent, 
interest  from  date,  if  said  Lib  Hart  would  make  him  a  deed  to  said  land,  ab- 
solute on  its  face;  and  he  further  agreed,  if  said  Hart  should  pay  said  note 
according  to  its  face  and  tenor,  on  or  before  its  maturity,  that  he  would  re- 
eonvey  said  land  to  him,  but  it  was  expressly  understood,  contracted,  and 
agreed  then  and  there  that  should  said  Lib  Hart  not  pay  said  note  by  the  time 
it  became  due,  that  the  said  Hart  should  have  no  further  right  to  said  land, 
but  it  should  become  the  property  of  the  said  Max  Eppstein,  for  the  use  of  E. 
Eppstein  &  Co.,  and  said  note  should  be  considered  settled  by  said  land.  That 
Hart  never  paid  said  note  or  any  part  thereof,  and  defendant  nor  E.  Eppstein 
have  ever  demanded  of  him  to  pay  the  same,  but  have  treated  and  considered 
same  paid  under  the  terms  of  said  agreement;  and  the  said  Lib  Hart  never 
offered  or  tendered  the  money  before  or  at  the  maturity  of  said  note  to  pay 
said  note,  and  has  always  treated  the  land  as  belonging  to  defendant,  and  the 
note  as  settled ;  wherefore  defendant  says  that  said  deed  was  not  made  by  said 
Lib  Hart  as  a  mortgage,  but  was  intended  for  and  was  a  conditional  sale;  and 
said  note  not  having  been  paid,  and  the  conditions  requiring  a  reconveyance 
of  said  land  to  Lib  Hart  never  having  been  fulfilled  by  said  Hart,  the  title  to 
said  land  to  be  vested  in  defendant,  for  the  use  of  E.  Eppstein  &  Co.,  where- 
fore defendant  says  that  tlie  said  land  belongs  to  him  for  the  ifee  of  E.  Epp- 
stein &  Co.,  and  here  tenders  to  said  Lib  Hart  his  note,"  etc. 

There  is  no  conflict  in  the  testimony  as  to  the  agreement  made  between 
Lib  Hart  and  the  agent  of  E.  Eppstein  &  Co.  It  was  agreed  that  the  firm 
would  lend  to  Hart  #450,  for  which  a  note  bearing  interest  at  the  rate  of  12 
per  cent,  per  annum  from  date  of  note,  and  conditioned  to  pay  10  per  cent, 
attorney's  fees  in  case  resort  to  suit  became  necessary  to  collect  it,  was  to  be 
executed  by  Hart,  and  that  the  land  in  controversy  in  this  suit  should  be  mort- 
gaged to  secure  the  payment.  So  stood  the  agreement  when  the  parties  went 
to  a  lawyer  to  have  the  necessary  papers  prepared.  Alter  reaching  the  law- 
yer's office,  it  appears  from  the  evidence  offered  for  the  appellee  that  a  con- 
versation occurred  between  appellee  and  the  lawyer,  after  which  these  persons 
objected  to  taking  a  mortgage  in  the  ordinary  form,  or  with  power  to  sell,  on 
the  ground  that  if  the  note  was  not  paid,  and  a  sale  of  the  property  became 
necessary,  appellee  "would  be  forced  to  claim  title  through  a  sheriff's  or  trus- 
tee's sale,  which  fact  might  injure  the  sale  of  the  land,  as  farmers  are  rather 
suspicious  of  titles  coming  through  forced  sales."  The  attorney  states  that 
he  "suggested  that  Eppstein  take  an  absolute  deed  to  the  land,  and  that  he 
give  Hart  the  right  to  buy  the  land  back  by  a  date  to  be  agreed  on.  Hart 
asked  me  if  that  would  protect  him  as  well  as  a  mortgage.  I  told  him  the 
difference  between  the  transaction  and  a  mortgage  was  that,  if  he  paid  the 
sum  agreed  on  by  the  date  fixed,  he  could  enforce  a  reconveyance  of  the  land, 
but  that  if  he  did  not  pay  by  the  time  fixed,  his  right  to  a  reconveyance  would 
be  lost,  and  his  land  would  become  the  absolute  property  of  the  grantee,  with- 
out suit  to  foreclose  and  attendant  costs."  The  deed  in  controversy  was  exe- 
cuted on  March  31, 1885,  and  in  terms  conveyed  the  land  to  appellee,  the  con- 
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slderatton  stated  being  $450.  On  the  same  day,  Lib  Hart  executed  and  deliv- 
ered bis  promissory  note  as  follows:  "Greenville,  Texas,  March  31, 1885. 
On  or  before  the  first  day  of  October,  1885, 1  promise  to  pay  £.  Eppstein  &  Co., 
or  bearer,  four  hundred  and  fifty-six  &  75-100  dollars,  with  12  per  cent,  in- 
terest from  date  until  paid,  and  I  agree  to  pay  ten  per  cent,  additional  on  the 
amount  of  this  note  when  due,  if  collected  by  legal  proceedings,  as  attorney's 
fees.  Lib  Hart.  "  This  note  remained  in  the  possession  of  appellee,  or  in 
possession  *of  £.  Eppstein  &  Co.,  until  tendered  in  court.  The  appellee 
seems  not  to  be  a  member  of  the.  firm  of  E.  Eppstein  &  Co.  The  tract  of  land  * 
described  in  the  deed  contains  138  acres,  and*  the  great  weight  of  the  evidence 
tends  to  show  that  it  was  worth  about  eight  dollars  per  acre  at  the  time  the 
transaction  occurred.  Mrs.  Hart  tendered  and  paid  into  court  the  entire  sum 
due  on  tbe  note,  including  interest  to  date  of  tender.  None  of  the  witnesses 
were  able  to  explain  why  .the  note  was  taken  for  more  than  #450,  which  was 
the  sum  actually  delivered  to  Lib  Hart.  There  are  many  assignments  of  error, 
but  only  two  of  them  will  be  considered. 

The  court  gave  the  following  charge:  "If,  however,  you  believe  from  the 
evidence  that  said  deed  was  executed  by  said  Lib  Hart  under  an  agreement 
made  between  him  and  Max  Eppstein  at  the  time  of  its  execution  that,  if  he, 
lib  Hart,  should  pay  off  and  discharge  said  note  at  its  maturity,  he,  Max  Epp- 
stein, would  reconvey  the  land  to  said  Hart,  and  in  the  event  that  he  failed 
to  pay  off  said  note  at  or  before  its  maturity,  said  deed  should  become  abso- 
lute, and  the  title  to  the  land  should  vest  in  said  Max  Eppstein,  then  you 
should  find  for  tbe  defendant.'1  And  this  is  assigned  as  error.  The  true 
character  of  the  instrument,  which  on  its  face  purported  to  be  an  absolute  con- 
veyance of  the  land,  must  be  determined  by  the  facts  existing  when  it  was 
executed,  and  not  by  facts  subsequently  occurring,  or  by  parol  agreements 
made  at  the  time  it  was  executed.  If  it  was  a  mortgage  at  that  time,  nothing 
short  of  a  valid  subsequent  contract  can  alter  its  character.  "Once  a  mort- 
gage, always  a  mortgage, "  has  become  axiomatic.  To  ascertain  the  character 
of  the  instrument  we  must  look  to  tbe  facts  existing  when  it  was  executed, 
and  we  must  regard  the  note  executed  at  the  time  the  deed  was,  and  relating 
to  the  same  matter,  both  as  one  instrument.  If  the  money  delivered  to  Lib 
Hart  was  not  intended  by  the  parties  to  be  at  the  time  an  actual  payment  for 
the  land,  and  nothing  else,  it  must  have  been  a  loan. .  If  it  was  a  loan,  the 
deed  was  made  to  secure  it,  and  was  necessarily  a  mortgage.  Tbe  acts  of  the 
parties  at  the  time  leave  no  doubt  of  the  fact  that  the  money  passed  to  Lib 
Hart  as  a  loan.  The  parties  negotiated  with  reference  to  a  lending  of  money, 
and  securing  its  payment,  and  neither  of  them  then  contemplated  an  absolute 
sale,  nor  negotiated  for  a  price  at  which  the  one  was  willing  to  sell  and  the 
other  to  buy.  Lib  Hart,  to  evidence  the  fact  of  his  indebtedness  to  the  real 
lenders,  executed  a  note,  payable  to  them  or  bearer  at  a  future  time  mentioned. 
This  note  was  received  by  their  agent  to  witness  what?  Such  an  agreement 
as  the  appellee  now  seeks  to  maintain  ?  Certainly  not;  for  it  contains  no  such 
agreement.  Was  it  to  be  evidence  of  the  fact  and  amount  of  indebtedness  of 
its  maker  to  the  lenders  ?  This  is  what  it  did.  It  was  accepted  by  the  lend- 
ers, and  Lib  Hart  would  be  concluded  by  it  from  asserting  to  the  contrary,  in 
the  absence  of  some  fact  which,  at  law  or  in  equity,  would  entitle  him  to 
show  that  it  was  not  his  contract.  Equally  were  the  lenders  bound  by  it. 
It  was  made  payable  to  bearer,  and  it  is  impossible  to  believe  that  any  sane 
man,  not  intending  to  bind  himself  absolutely  thereby  to  pay  to  the  lenders  or 
such  person  as  they  might  pass  it  to,  the  sum  which  he  thereby  bound  him- 
self to  pay,  would  have  executed  it.  The  lenders  received  it,  and  held  it. 
Why?  Certainly  not  to  evidence  the  right  of  its  maker  to  have  the  land  recon- 
veyed  to  him;  but  forthe  purpose  of  having  evidence,  conclusive  on  its  maker, 
that  he  owed  them  so  much  money.  Was  it  the  intention  of  the  payees  that 
they  or  such  person  as  they  might  pass  the  note  to  should  have  the  right  to 
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enforce  its  payment  by  suit,  if  necessary?  That  it  was  is  evidenced  by  the  fact 
that,  in  addition  to  taking  a  solemn  promise  to  pay,  they  exacted  the  further 
promise  that  the  costs  which  would  have  to  be  incurred  with  attorney  in  en- 
forcing its  collection  in  the  courts  should  be  paid  by  the  maker  to  the  extent 
of  10  per  cent,  of  the  sum  due  by  the  terms  of  the  note.  The  appellee's  an- 
swer, on  its  face,  shows  a  lending  of  money,  and  makes  the  deed  absolute  on 
its  face  only  a  mortgage.  Such  being  its  character,  when  made,  such  it  re- 
mains, and  cannot  be  altered  by  any  verbal  agreements  or  understandings 
k  made  at  the  time.  Wilson  v.  Drumrite,  21  Mo.  325 ;  Vanderhaize  v.  Hugnes, 
13  N.  J.  Eq.  244;  Batty  v.  Snook,  5  Mich.  231;  Weathersly  v.  Weathersly, 
40  Miss.  469;  Youle  v.  Richards,  1  N.  J.  Eq.  534;  Morris  v.  Executor,  1  How. 
118;  Sutphen  v.  Cushman,  35  111.  197;  Fiedler  v.  Darrin,  50  N.  Y.  442; 
Smith  v.  Doyle,  46  III.  451 ;  2  Washb.  Real  Prop.  496;  1  Jones,  Mortg.  §§  263- 
280 ;  Loving  v.  Miliken,  59  Tex.  423;  Calhoun  v.  Lumpkin,  60  Tex.  185.  The 
charge  complained  of  made  verbal  agreements  made  at  the  time  of  the  execu- 
tion of  the  deed  and  note  control  the  rights  of  the  parties,  when  this  should 
have  been  made  to  depend  upon  the  real  transaction  between  them,  as  evi- 
denced by  these  papers  and  the  surrounding  facts.  The  relation  of  debtor  and 
creditor  being  created  by  the  papers  and  attendant  facts,  the  deed  was  but  a 
mortgage,  and  the  right  of  redemption  could  not  be  cut  off  by  any  understand- 
ings or  agreements  then  made. 

A  motion  for  new  trial,  based  on  the  ground  that  the  evidence  clearly  showed 
the  transaction  only  to  be  a  mortgage,  was  overruled,  and  we  are  of  the  opin- 
ion that  this  was  error.  We  have  already  stated  many  reasons  why  the  deed 
should  be  considered  only  a  mortgage,  and  there  are  others,  among  which  may 
be  noticed  the  inadequacy  of  the  consideration;  and  upon  the  facts  stated  in 
the  answer  of  appellee,  as  well  as  those  stated  by  himself  and  the  other  wit- 
ness in  his  behalf,  no  finding  in  his  favor  ought  to  have  been  permitted  to 
stand.  The  judgment,  on  account  of  the  matters  noticed,  will  have  to  be  re- 
versed, but  we  deem  it  proper  to  say,  from  the  case  made,  that  the  persons 
composing  the  firm  of  E.  Eppstein  &  Go.  seem  to  have  such  an  interest  in  the 
subject-matter  of  litigation  as  requires  that  they  ba  made  parties  defendant* 
Reversed  and  remanded. 


Kennedy  v.  Embry  et  ah 
(Supreme  Court  of  Texas.    November  27, 1888.) 
L  Vmn>oa  iKD  Veitdm— Executory  Contract— Now-Pjebformanoe— Rescission— 
Noticb. 

The  owner  of  land  conveyed  by  warranty  deed,  receiving  the  grantee's  notes 
secured  by  mortgage  for  the  consideration.  The  deed  and  mortgage  were  recorded, 
but  the  grantee  did  not  take  possession,  and  paid  no  taxes,  and  soon  after  left  the 
state,  and  remained  absent  until  after  the  time  for  payment  of  the  notes  had  expired. 
Held,  that  the  contract  was  executory,  and  could  be  rescinded  by  the  grantor  with- 
out notice,  upon  failure  to  pay  the  notes. 
2.  Specific  Performance — Rescission  of  Contract— Purchaser  with  Notice. 

A  purchaser  from  the  grantee  with  notice  of  the  rescission  acquires  no  title  to 
the  premises,  nor  any  right  to  specific  performance. 

Commissioners'  decision.  Appeal  from  district  court,  Tarrant  county;  J. 
Y.  Hogsett,  Special  Judge. 

Trespass  to  try  title  brought  by  Oliver  S.  Kennedy  against  A.  R.  Embry 
and  W.  C.  Parker  and  wife.    Plaintiff  appeals. 

If.  Q.  Shelley,  for  appellant.    A.  W,  I)e  Berry,  for  appellees. 

Acker,  J.  J.  P.  Smith  owned  block  16,  in  Tucker's  addition  to  the  city 
of  Fort  Worth,  and  on  the  2d  of  July,  1878,  conveyed  it  by  warranty  deed  to 
W.  C.  Dismukes,  for  the  consideration  of  $250,  no  part  of  which  was  paid, 
but  notes  were  given  therefor  in  three  payments,  maturing  at  one,  two,  and 
three  years.     To  secure  the  payment  of  these  notes  Dismukes  executed  to 
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Smith  a  mortgage  on  the  land.  The  deed  and  mortgage  were  filed  for  record 
on  the  5th  day  of  July,  1878.  Dismukes  left  the  state  some  time  in  the  year 
1879  or  1880,  and  had  not  returned  at  the  time  of  the  trial.  He  never  took 
possession  of  the  land,  never  paid  Smith  any  part  of  xne  purchase  money  there- 
for, and  never  paid  any  taxes  thereon.  On  January  27, 1882,  Smith  conveyed 
the  land  by  warranty  deed  to  appellees  W.  G.  Parker  and  wife,  and  the  deed 
w;;8  fi  led  for  record  the  same  day.  Appellee  Embry  was  in  possession  as  tenant 
of  Parker  and  wife.  Smith  paid  taxes  on  the  land  up  to  the  time  he  sold  to 
Parker  and  wife.  On  June  1, 1883,  Dismukes  conveyed  the* land  to  appellant 
for  the  consideration  of  $10  in  cash  and  Kennedy's  assumption  to  pay  Smith 
the  purchase  money  notes  given  by  Dismukes.  Appellant  tendered  to  Smith 
the  amount  due  on  the  Dismukes  notes,  and  all  taxes  he  had  paid  since  convey*- 
ance  to  Dismukes,  which  was  not  accented.  At  the  time  of  the  trial  the  land 
was  of  the  value  of  $2,000.  Appellant  brought  this  suit,  September  4,  1885, 
in  the  ordinary  form  of  trespass  to  try  title.  Appellees  answered  by  the  plea 
ot  not  guilty.  The  trial  was  by  the  court  without  a  jury,  and  judgment  ren- 
dered in  favor  of  appellees.  Appellant  proved  the  conveyances  by  Smith  to 
Dismukes,  and  by  Dismukes  to  him*  and  by  Smith  to  Parker  and  wife.  Ap- 
pellees then  proved,  over  objection  of  appellant,  the  execution  and  non-pay- 
ment of  the  notes  and  mortgage  by  Dismukes  to  Smith,  and  the  payment  of 
taxes  by  Smith,  whereupon  appellant  offered  to  file  with  the  papers  of  the  cause 
his  written  tender  of  amount  due  on  the  Dismukes  notes,  and  of  the  amount 
paid  by  Smith  for  taxes  on  the  land,  and  consent  that  judgment  might  be  ren- 
dered against  him  for  said  amounts,  and  in  his  favor  for  the  land,*  which 
offer  was  refused  by  the  court  on  objection  of  appellees.  Under  numerous 
assignments  of  error  it  is  contended  that,  upon  tendering  the  purchase  money 
and  interest  due  by  Dismukes,  together  with  the  amount  paid  by  Smith  for 
taxes,  appellant  was  entitled  to  specific  performance  of  the  contract  made  by 
Smith  and  Dismukes;  that  the  conveyance  by  Smith  to  Parker  and  wife,  hav- 
ing been  made  without  notice  to  Dismukes  of  Smith's  intention  to  rescind, 
and  without  any  attempt  to  foreclose  the  mortgage  and  collect  the  purchase 
money,  gave  to  Parker  and  wife  the  right  only  to  receive  the  amounts  of 
money  tendered. 

The  contract  between  Smith  and  Dismukes  was  executory,  and  the  superior 
right  to  the  land  remained  with  Smith,  subject  to  being  divested  by  perform- 
ance upon  the  part  of  Dismukes.  Under  such  contract,  upon  total  failure  of 
performance  on  the  part  of  the  vendee,  the  vendor  had  the  right  to  either  sue 
for  the  purchase  money  and  foreclose  his  mortgage,  or  he  may  rescind  the 
contract  and  recover  the  land.  Where  there  has  been  part  performance  by  the 
vendee,  as  paying  a  portion  of  the  purchase  money,  or  taking  possession  and 
making  improvements  under  the  contract,  he  would  be  entitled  to  reasonable 
notice  of  the  vendor's  intention  to  rescind.  The  reason  of  this  rule  is  obvious. 
He  may  be  able  to  give  a  reasonable  excuse  for  his  failure  to  fully  perform; 
that  would  entitle  him,  in  equity,  to  protection  to  the  extent  he  had  performed. 
If  the  vendee  has  actually  abandoned  the  contract,  or  has  so  acted  as  to  create 
the  reasonable  belief  on  the  part  of  the  vendor  that  he  has  abandoned  it,  the 
vendor  may  rescind,  without  notice  of  his  intention,  notwithstanding  the  part 
performance  by  the  vendee.  Where  there  has  been  no  attempt  to  perform  any 
part  of  the  contract,  and  the  time  for  performance  has  expired,  no  equities 
exist  in  favor  of  the  vendee,  and  the  vendor  may  rescind  without  notice  to 
the  vendee  of  his  intention  to  do  so,  and  convey  the  land  to  another,  without 
foreclosing  his  lien  for  the  purchase  money.  We  think  the  following  authori- 
ties, and  many  others  that  might  be  cited,  support  the  principles  here  an~ 
nounced:  Dnnlap  v.  Wright,  11  Tex.  597;  Webster  v.  Mann,  52  Tex.  416; 
Jackson  v.  Palmer,  Id.  434;  Ufford  v.  Wells,  Id.  619;  Thompson  v.  Westbrook, 
56  Tex.  266.  Appellant's  vendor  did  nothing  towards  performing  his  part  of 
the  contract  with  Smith,    He  entered  into  an  executory  contract  of  purchase, 
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and  without  paying  any  part  of  the  purchase  money  or  taxes,  or  taking  pos- 
session, left  the  state  before  the  time  for  performance  expired,  and  remained 
absent  op  to  the  time  of  ^ial,  nearly  five  years  after  the  time  for  performance 
had  elapsed,  without  indicating  any  intention  to  perform  the  contract.  We 
think  Smith  was  certainly  justified  in  believing  that  he  had  abandoned  the 
contract,  and  in  rescinding  it  without  notice,  by  selling  the  land  to  Parker 
and  wife.  With  notice  of  the  purchase-money  notes  and  mortgage,  and  of 
Smith's  rescission  of  the  contract  by  his  conveyance  to  Parker  and  wife,  appel- 
lant obtained  the*  conveyance  from  Dismukes  nearly  two  years  after  the  ex- 
piration of  the  time  for  performance,  and  about  eighteen  months  after  the 
contract  had  been  rescinded,  and  seeks  to  recover  the  land,  against  the  holders 
of  the  superior  title,  after  the  property  has  enhanced  in  value  from  two  hun- 
dred and  fifty  to  two  thousand  dollars,  without  showing  any  equity  in  his 
favor.  The  questions  already  discussed  must  control  the  disposition  of  this 
case.  Other  questions  presented,  being  of  minor  importance,  will  not  be 
considered.  We  think  the  judgment  of  the  court  below  is  correct,  and  should 
toe  affirmed. 

Stayton,  C.  J.    Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  affirmed. 


i  Brown  v.  Bedinger. 

(Supreme  Court  of  Texas.    December  11, 1888.) 
Ejectment— Impbovemexts— Knowledge  o»  Dependant. 

Defendant,  in  ejectment,  cannot  assert  a  claim  for  improvements  made  in  good 
faith,  on  the  ground  that  he  supposed  the  locus  in  quo  was  a  vacancy  between  his 
survey  and  plaintiff's,  when  his  own  deed,  under  whicb  plaintiff  claims,  calls  for 
joining  the  two  surveys,  and  the  evidence  shows  that  the  surveyor  intended  to  leave 
no  vacancy,  and  where,  if  he  had  used  reasonable  caution,  he  would  have  discovered 
that  there  was  none  in  fact. 

Commissioners '  decision.    Appeal  from  district  court,  Johnson  county; 
Eugene  Williams,  Judge. 
M,  A.  Oatis,  for  appellant. 

Gollard,  J.  Earl  Y.  Brown,  the  appellant,  brought  this  suit  against  the 
appellee,  H.  C.  Bedinger,  for  a  strip  of  land  56  varas  wide  by  1,300  varas  long. 
Plaintiff  claimed  under  the  Bone  original  survey,  and  insisted  that  the  Bone 
extended  to  the  J.  G.  Hix  and  Samuel  Cooper  surveys  on  the  west.  Defend- 
ant claimed  that  there  was  a  vacancy  between  the  Bone  and  the  two  surveys 
named.  The  question  is  one  of  boundary.  The  plaintiff  deraigned  title  to  a 
one-half  undivided  interest  of  the  land  claimed  by  him  from  defendant  by  deed, 
which  called  for  the  south-west  corner  of  the  survey  as  the  south-east  corner 
of  the  Hix  survey.  The  east  boundary  of  the  Hix  and  Cooper  was  a  contin- 
uous straight  line.  One  George  W.  Pierce,  deceased  at  the  time  of  the  trial, 
while  showing  the  owner  of  the  Hix  and  Cooper  surveys,  in  1861,  his  lines, 
declared  to  him  that  the  Hix  south-east  and  the  Bone  south-west  lines  were 
identical.  The  owner  of  the  Cooper  testified  that  he  and  Brown  had  agreed 
on  the  dividing  line  between  them,  which  placed  the  house  in  which  defend- 
ant lived  a  short  distance  on  plaintiff's  side  of  the  line.  One  Maxey  testified 
that  he  was  one  of  the  chain-carriers  when  the  original  Bone  survey  was  made. 
He  says  Pierce  began  at  the  south-east  corner  of  the  Hix,  and  running  east 
closed  again  on  the  Hix;  that  Hix  was  then  living  on  his  survey,  and  is  now 
dead .  The  county  map  shows  no  vacancy.  The  county  surveyor  testified  that 
there  was  a  vacancy  between  the  Bone  on  the  east  and  the  Cooper  and  Hix  on 
the  west;  that  the  surveys  are  in  the  prairie,  and  that  no  lines  or  corners  are 
iound  on  the  west  of  the  Bone,  or  on  the  east  line  of  the  Cooper  and  Hix ; 
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that,  running  from  the  known  connections  of  the  surveys,  the  distance  shows 
a  vacancy  of  56  varas  wide.  He  says:  "The  only  thing  I  found  to  indicate 
that  there  was  no  vacancy  between  the  Bone  on  the  east  and  the  Hix  and 
Cooper  on  the  west  was  the  beginning  call  for  the  Samuel  Cooper  survey,  which 
calls  to  begin  at  the  north-east  corner  of  the  Hix  survey  in  the  east  line  of 
the  Bone."  He  again  says  the  vacant  strip,  as  shown  by  distance,  is 50  varas 
wide.  He  says:  **  To  run  the  north  line  of  the  Cooper  [which  is  north  of  the 
Hix]  from  its  north-west  corner,  as  it  would  be  established  to  begin  in  the 
west  line  of  the  Bone,  where  plaintiff  claims  it  to  be,  giving  its  [the  Cooper's] 
north  line  its  complement  of  varas,  and  then  a  line  south  to  its  beginning, 
would  run  a  line  diagonally  across  the  vacancy,  and  leave  defendant's  house 
east  of  the  line."  It  seems  clear  to  us  from  the  foregoing  testimony  that  the 
Bone  survey  was  intended  in  its  original  location  to  leave  no  vacancy  between 
its  west  line  and  the  east  line  of  the  Hix.  The  most  reliable  evidence  as  to 
what  was  actually  done  by  the  surveyor  in  making  the  survey  is  that  of  the 
witness  Maxey,  one  of  the  chain-carriers,  and  the  declarations  of  the  deceased 
surveyor  who  run  the  original  lines.  This  evidence  is  not  disputed,  and  it 
unquestionably  makes  the  south-east  corner  of  the  Hix  and  the  south-west 
corner  of  the  Bone  identical.  From  this  point  the  lines  of  both  surveys  run 
due  north,  making  the  west  line  of  the  Bone  and  the  east  line  of  the  Hix  one 
and  the  same.  The  Cooper  east  line  is  a  continuation  of  the  Hix,  and  the 
Cooper  south-east  corner  is  called  to  be  at  the  north-east  corner  of  the  Hix  in 
the  west  boundary  of  the  Bone,  from  which  it  runs  due  north,  necessarily 
with  the  west  line  of  the  Bone.  The  evidence  gives  the  very  acts  and  inten- 
tions of  the  surveyor,  and  puts  us  on  his  foot-steps.  It  should  not  be  made 
to  yield  to  distance,  especially  where  the  error  of  distance  is  so  slight,— only 
50  to  56  varas  in  a  line  nearly  1,300  varas  long.  The  excess  in  the  survey 
claimed  by  plaintiff  is  small,— 6  and  8-100  acres  in  a  survey  of  nearly  300 
acres.  The  evident  intention  of  the  surveyor  was  to  leave  no  vacancy,  and 
that  intention  should  prevail.  The  Bone  was  surveyed  after  the  Hix,  and 
must  extend  to  it.  Moore  v.  Reiley,  68  Tex.  669,  5  S.  W.  Bep.  618.  We  do 
not  think  defendant's  claim  for  improvements  made  in  good  faith  can  be 
sustained;  he  fails  to  show  good  faith.  His  own  deed,  under  which  plaintiff 
holds,  called  for  joining  the  Hix  at  its  south-east  corner.  He  should  have  ex- 
ercised reasonable  care  to  ascertain  whether  there  was  in  fact  a  vacancy.  By 
the  use  of  such  care,  he  could  have  learned  that  the  Cooper  called  to  begin  in 
the  west  line  of  the  Bone  at  the  north-east  corner  of  the  Hix.  We  have  no 
reason  to  believe  otherwise  than  that  he  knew  the  facts  by  which  the  law  in- 
evitably connects  these  surveys,  and,  so  knowing,  took  the  risk  against  the 
law.  Such  being  the  case,  or  if  he  could  have  known  the  facts  by  reasonable 
care  and  inquiry,  he  cannot  say  he  acted  in  good  faith  in  making  improve- 
ments. Thompson  v.  Comstock,  59  Tex.  318,  and  authorities  there  cited. 
We  therefore  conclude  that  the  judgment  of  the  court  below  ought  to  be  re- 
versed, and  rendered  by  the  supreme  court  in  favor  of  appellant,  Earl  Y. 
Brown. 

Staytok,  C.  J.    Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  reversed,  and  here  rendered  for  appellant. 


Coleman  et  al.  v.  Lord. 
{Supreme  Court  of  Texas.    December  14, 1888.) 

PVBLTO  LaOTS— L.BASB  OP  SCHOOL  LjJTDS— REJECTION  OP  BlDB. 

Although  the  land  hoard  has  no  authority  to  increase  the  minimum  price  per  acre 
prescribed  by  act  Tex.  April  12, 1888,  relating  to  renting  public  school  lands,  (Smit- 
ten v.  State,  9  S.  W.  Rep.  112,)  yet  it  may  make  a  regulation  reserving  the  right  to 
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reject  any  or  all  bids,  in  order  to  secure  fair  competition;  and  when  a  bid  has 
accordingly  been  rejected,  although  it  was  for  the  statutory  minimum  price,  the 
bidder  has  no  rights  under  it. 

Appeal  from  district  court,  Donley  county;  Frank  Willis,  Judge. 

Action  to  recover  possession  of  land,  brought  by  Ered.  S.  Lord  against  Cole- 
man &  Nelson.    Judgment  for  plaintiff,  and  defendants  appeal. 

G.  A.  Brown  and  Brown  &  Qunter,  for  appellants.  J.  Q.  Murdoch,  for 
appellee. 

Gaines,  J.  There  is  no  controversy  about  the  facts  of  this  case.  In  April, 
1884,  the  appellants  presented  to  the  land  board  a  bid  for  the  lease  of  the  48 
sections  of  public-school  lands  described  in  the  petition;  their  bid  being  4 
cents  per  acre  for  the  dry,  and  5  cents  per  acre  for  the  watered,  sections,  which 
was  the  lowest  bid  allowed  by  the  act  of  April  12,  1883.  under  which  the 
lease  was  attempted  to  be  secured.  It  was  admitted  that  the  bid  was  previ- 
ously tiled  in  the  proper  time  with  the  surveyor  of  the  land  district,  and  that 
the  proceedings  taken  under  it  were  in  all  respects  regular.  Previous  to  this 
time,  however,  the  land  board  had  passed  a  resolution  fixing  8  cents  per  acre 
for  dry,  and  10  cents  per  acre  for  watered,  sections  as  the  minimum  price  for 
the  lease  of  all  lands  under  the  act  They  accordingly  rejected  appellants' 
bid,  for  the  reason  that  it  was  below  the  limit  fixed  by  themselves.  The 
appellee  subsequently  filed  with  the  surveyor  a  bid  of  8  and  20  cents  per  acre 
for  the  dry  and  watered  sections,  respectively,  which  was  duly  presented  to 
the  board  at  one  of  its  stated  meetings  for  this  purpose,  and  which  was  ac- 
cepted. The  lands  were  thereupon  leased  to  appellee.  The  appellants  having 
taken  possession  of  the  lands,  appellee  brought  this  suit  to  recover  possession, 
and  obtained  a  judgment.  The  sole  question  presented  in  the  briefs  of  coun- 
sel is  whether  or  not  the  land  board  had  authority  under  the  law  to  raise  the 
minimum  named  in  the  act  of  April  12, 1883,  for  the  lease  of  the  university, 
asylum,  and  school  lands.  In  Smissen  v.  State,  V)  S.  W.  Rep.  112, 70  Tex.  — , 
we  decided  that  question  in  the  negative. 

But  the  further  question  presents  itself,  whether  appellants  have  acquired 
such  a  right  under  their  bid  as  will  enable  them  to  hold  the  land  as  lessees 
from  the  state.  The  regulations  of  the  board,  made  previous  to  appellant's 
bid,  reserved  "the  right  to  refuse  to  consummate"  a  lease  "for  any  reason  they 
might  deem  sufficient."  The  statute  under  which  they  were  acting  provided 
that  "their  regulations  shall  provide  for  competition."  Laws  18th  Leg.  p. 
89,  §  16.  And  we  are  of  opinion  that  it  was  competent  for  the  board  to 
make  a  regulation  reserving  the  right  to  reject  bids  in  order  to  secure  fair 
competition,  and  thereby  protect  the  rights  of  the  state.  To  make  a  lease 
under  this  law,  there  must  be  a  contract  with  the  board,  who  are  made  the 
state's  ag  nts  for  this  purpose.  Admitting  that  it  was  the  duty  of  the  board 
to  accept  the  bid  made  in  this  case,  and  to  consummate  the  lease,  can  it  be  said 
that  any  contract  has  been  concluded  when  they  have  rejected  it  ?  We  think 
not.  It  required  the  assent  of  both  parties  to  complete  the  transaction,  and 
the  board  having  reserved  the  right  to  reject  any  bid,  and  having  rejected 
this,  we  cannot  hold  that  any  lease  was  effected.  In  the  case  of  Levy  v. 
Pendergrasa,  2  Beav.  415,  trustees  were  empowered  under  an  act  of  par- 
liament to  let  certain  turnpike  tolls  by  auction.  In  order  to  prevent  fraud, 
the  act  directed  that  they  were  to  provide  a  minute-glass,  and  that  imme- 
diately after  each  bidding  it  should  be  turned,  and  when  it  had  run  out  it 
should  be  turned  again,  until  it  had  run  out  three  times,  when,  if  there  were 
no  intervening  bids,  the  last  bidder  should  be  the  farmer  or  renter  of  the 
tolls.  It  does  not  appear  that  the  act  provided  any  other  regulations  of  the 
manner  of  conducting  the  auction.  But  the  trustees  announced  that  they 
reserved  the  right  of  rejection,  unless  there  were  as  many  as  three  bids,  or  of 
putting  in  a  bid  themselves.    The  plaintiff  was  the  only  bidder,  and  before 
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the  bidding  was  closed  he  was  told  that,  if  there  were  not  more  bids,  they 
would  be  obliged  to  make  a  reserve  bidding.  This,  however,  was  not  done, 
and  the  glass  run  out  the  third  time.  The  trustee  leased  to  another,  and  upon 
suit  brought  against  them  and  the  lessee  it  was  held  there  was  no  contract, 
and  that  the  plaintiff  could  not  recover.  There  was  no  question  made  in  the 
ease  as  to  the  right  to  reject  the  bid,  and  the  principle  upon  which  the  case 
was  decided  seems  to  be  that  the  right  of  rejection  was  reserved,  and  that, 
the  bid  being  in  fact  rejected,  the  plaintiff  acquired  no  right,  although  he 
was  the  highest  bidder  under  the  special  provisions  of  the  act.  '  In  Blossom 
v.  Railroad  Co.,  3  Wall.  196,  the  complainant  was  the  highest  bidder  at  two 
successive  sales  of  the  same  property,  made  by  the  marshal  under  a  decree 
of  court,  and  sought  to  have  the  latter  confirmed,  although  after  his  bid  the 
officer  adjourned  the  sale  to  a  later  day;  but  the  court  held  that  he  acquired 
no  right  by  his  bid,  and  that  the  officer  had  the  power  to  refuse  to  accept,  and 
to  adjourn  the  sale.  In  the  transaction  under  consideration  in  the  present 
ease  the  land  board  were  the  agents  of  the  state  to  lease  the  land  at  auction, 
and  in  our  opinion  the  state  could  only  be  bound  by  their  acceptance  of  a  bid. 
They  may  have  misconceived  their  duty  in  rejecting  the  bid,  yet  the  fact 
remains  that  they  did  reject,  and  no  contract  was  made.  If  an  individual 
had  appointed  an  agent  to  lease  a  tract  of  land,  and  had  given  positive  instruc- 
tions to  let  the  premises  at  auction,  provided  they  brought  a  minimum,  price, 
and  the  agent  had  notified  the  bidders  that  he  reserved  the  right  to  reject  any 
bid,  and  that  he  would  accept  no  bid  which  was  not  for  a  greater  sum  than 
that  fixed  by  his  principal,  and  if  a  bidder  had  bid  a  less  sum  than  that  named 
by  the  agent,  and  the  latter  had  declared  the  bid,  could  it  be  seriously  con* 
tended  that  this  consummated  a  lease  ?  The  principle  in  this  case  seems  to 
be  the  same.  The  agents  in  both  cases  have  not  obeyed  instructions,  have 
not  performed  their  duty,  but  they  have  made  no  contract,  and  their  princi- 
pals are  not  bound.  This  is  not  like  the  case  of  acquiring  land  by  the  loca- 
tion of  certificates,  or  under  the  pre-emption  and  homestead  acts.  There  the 
law  provides  that  upon  certain  things  being  done,  upon  certain  conditions 
being  complied  with,  the  party  seeking  the  benefits  of  the  law  acquires  a  right, 
either  absolute  or  conditional,  to  the  land.  Here  the  statute  appoints  a  board 
to  act  as  agents  of  the  state  in  leasing  certain  of  its  lands,  and  prescribes,  in 
a  general  way,  the  manner  in  which  the  lease  shall  be  made.  Until  the  board 
acts,  and  until  it  gives  its  final  assent  to  a  contract  of  lease,  no  one  can  claim 
to  be  the  lessee  of  the  state  under  the  act.  Whether  the  board  can  be  pro- 
ceeded against  by  mandamus,  and,  if  so,  whether  they  could  have  been  com- 
pelled to  make  a  lease  in  this  case,  are  questions  we  are  not  called  upon  to 
determine.  In  Campbell  v.  Blanchard,  5  Tex.  Law  Rev.  69,  and  in  State  v. 
Work,  68  Tex.  148,  it  was  held  that  an  application  to  the  surveyor  to  buy 
land  under  the  act  of  1879,  and  the  payment  of  his  fees,  did  not  invest  the 
applicant  with  a  right  which  could  not  be  taken  away  by  a  repeal  of  the  law 
under  which  the  application  to  purchase  was  made. 

We  are  of  the  opinion  that  the  judgment  of  the  court  below  is  the  only 
proper  judgment  that  could  have  been  rendered  in  the  case,  and  it  is  there- 
fore affirmed. 


DOTREE  €t  UX  V.  ESTELLE. 
(Supreme  Court  of  Texas.    December  21, 1888.) 
Trusts— Agreement  to  Purcha.sk  at  Fobeclosurb— Implied  Trust. 

PlautifTs  land  being  for  sale  under  a  deed  of  trust,  he  took  what  money  he  could 
raise  to  defendant,  a  stranger  to  him,  and  requested  him  to  advance  the  additional 
•am  necessary,  and  to  bny  the  property  for  plaintiff.  He  bought  it,  but  refused  to 
allow  plaintiff  to  redeem.  Defendant  testified  that,  learning  that  the  transaction 
would  be  a  mortgage,  he  refused  to  enter  into  it,  whereupon  plaintiff  asked  him  to 
buy  it  for  himself,  whioh  he  did.  On  the  day  following  the  sale  an  arrangement 
was  made  under  which  defendant  advanced  plaintiff  money  to  make  his  crop  with, 
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and  be  also  gave  him  a  receipt  showing  that  the  money  given  him  to  pay  on  the 
property  was  held  as  a  deposit.  He  also  testified  that  plaintiff  withdrew  the  iden- 
tical money  shortly  afterwards,  and  produced  receipts  therefor.  Defendant  paid  a 
small  amount  more  than  the  debt  for  the  property,  and  the  excess  he  asserted  was 
credited  to  plaintiff,  who  claimed  it.  Held  to  justify  a  finding  that  defendant  held 
the  property  as  plaintiff's  trustee. 

Appeal  from  district  court,  McLennan  county;  J.  R.  Dickinson,  special 
Judge. 

Action  by  J.  H.  Estelle  against  W.  £.  Dupree  and  wife  to  redeem  land  un- 
der a  trust.    Decree  for  plaintiff,  and  defendants  appeal. 

Prather  dt  Lindsey,  for  appellants. 

Walker,  J.  This  is  an  appeal  from  a  judgment  and  decree  in  favor  of  ap- 
pellee, establishing  a  trust  in  his  favor  in  a  house  and  lot  in  Waco.  Suit  was 
filed  February  23,  1885.  The  petition  alleged  that  January  19,  1882,  the 
house  and  lot,  then  the  property  of  Estelle,  was  advertised  for  sale  by  Rog- 
ers, a  trustee  under  a  trust  deed;  that  Jesse  Estelle,  father  of  plaintiff,  acting 
for  the  plaintiff,  on  that  day  agreed  and  contracted  with  W.  E.  Dupree  that, 
upon  plaintiff  furnishing  $200,  all  the  money  he  could  raise,  to  Dupree,  the 
latter  was  to  buy  in  the  house  and  lot  at  the  trust  sale,  take  and  in  his  own 
name  hold  same  until  the  next  fall,  when  plaintiff  was  to  have  the  lot  re- 
conveyed  to  him  upon  payment  to  Dupree  of  the  money  he  should  advance 
in  the  purchase,  and  $100  for  the  accommodation,  etc.  It  was  alleged  that 
plaintiff  borrowed  the  $200  for  the  purpose,  and  that  it  was  delivered  to  Du- 
pree; that  Dupree  bid  in  the  property  at  $413.  and  took  a  deed  in  the  name  of 
his  wife.  The  defendants  claimed  that  the  purchase  was  made  with  separate 
money  of  the  wife,  denied  the  trust,  and  alleged  matters  in  estoppel,  etc.  The 
decree  was  for  plaintiff  for  the  lot,  but  establishing  $263  as  owing  Dupree, 
ordering  sale,  etc. 

The  testimony  is  conflicting.  Jesse  Estelle  testified  to  making  the  contract 
with  Dupree  as  alleged,  and  to  payment  to  him  of  the  $200  under  it;  that  on 
the  day  after  the  sale  Dupree  refused  to  give  plaintiff  any  showing  for  the  lot, 
claiming  it  for  his  wife,  elc.  Dupree  testified  in  behalf  of  defendants,  admit- 
ting negotiations  with  Jesse  Estelle  on  January  19th,  on  the  subject;  his  exam- 
ining the  property  with. reference  to  the  proposal  made  to  him ;  but,  further, 
that  on  seeing  the  property,  and  consulting  his  attorney,  and  learning  that  the 
proposed  transaction  would  only  be  a  mortgage,  he  determined  not  to  make 
the  agreement,  and  so  notified  Jesse  Estelle,  who  then  urged  witness  to  buy 
the  property,  as  it  had  to  be  sold,  and  was  a  bargain,  etc.  Witness  admitted 
that  Jesse  Estelle  had  given  him  the  money  for  plaintiff  as  alleged,  but  stated 
that  it  was  left  with  witness  on  deposit  in  the  name  of  plaintiff,  and  had  all 
been  withdrawn  in  a  short  time  after  the  sale.  It  further  appeared  that  on 
the  day  of  the  sale  Jesse  Estelle  made  an  arrangement  with  Dupree  to  obtain 
money  for  himself  and  the  plaintiff  to  make  their  crop,  and  that  on  the  next 
day,  January  20th,  the  arrangement  was  perfected ;  the  Estelles  giving  an  obli- 
gation upon  their  crops,  indorsed  by  their  landlord,  for  $200  each,  for  advances 
to  be  made  when  needed.  It  appears  in  evidence  that  Dupree  made  advance- 
ments to  plaintiff  to  amount  of  $104,  in  addition  to  the  $200  alleged  to  have 
been  paid  him  on  the  19th  on  the  alleged  agreement  touching  the  purchase 
of  the  lot;  and  that  suit  was  brought  before  a  justice  of  the  peace  upon  the 
account  against  plaintiff;  judgment  and  foreclosure  upon  the  crop  obtained; 
and  that  in  the  account  sued  on  the  $200  was  credited  to  plaintiff,  with  the 
items  supported  by  his  receipts,  showing  that  it  had  been  withdrawn;  and 
that  no  objection  was  made  to  the  items  of  this  account  on  the  trial.  It  ap- 
peared that  Dupree,  in  buying  the  lot,  paid  $7.50  in  excess  of  the  amount 
necessary  to  discharge  the  debt  at  the  trust  sale,  which  amount  was  credited 
to  the  plaintiff,  and  that  he  claimed  it  as  subject  to  his  order.  There  was 
some  conflict  in  the  testimony  as  to  the  person  to  whom,  and  the  hour  of  the 
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day  at  which,  the  $200  was  delivered  by  Jesse  Estelle  to  Dupree.  Dupree, 
on  receiving  itt  gave  a  receipt  for  it  as  on  deposit;  and  he  testified  that  he 
had  kept  the  money  apart  from  other  funds,  and  had  returned  the  identical 
money  to  plaintiff  at  the  dates  and  amounts  as  given  in  the  account  sued  on 
before  the  justice. 

It  is  evident  that  upon  the  issue  whether  the  trust  existed  the  plaintiff^ 
case  must  stand  upon  the  testimony  of  Jesse  Estelle.  with  whatever  circum- 
stances from  other  witnesses  may  support  his  version  of  the  transaction.  The 
status  of  the  property  at  the  time  of  the  sale  will  determine  its  subsequent 
ownership,  unless  controlled  by  subsequent  acts  of  the  parlies.  It  is  well 
recognized  that  a  trust,  to  affect  the  legal  title,  "must  be  established  with 
clearness  and  certainty."  Cuney  v.  Dupree,  21  Tex.  219.  We  must  concede 
to  the  trial  judge,  when  acting  without  a  jury,  the  same  presumptions  of  cor- 
rectness that  are  accorded  to  the  verdict  of  a  jury.  This  will  be  conclusive 
upon  the  credibility  of  the  witnesses  whose  testimony  is  contradictory.  In 
the  conflict  of  testimony  between  Jesse  Estelle  and  Dupree,  the  trial  judge 
followed  the  testimony  of  Estelle.  It  is  not  disputed  that  plaintiff  obtained  a 
loan  of  the  0200  for  the  purpose  of  securing  his  lot,  then  about  to  be  sold. 
This  money  was  paid  or  delivered  to  Dupree,  and  on  the  same  day  negotia- 
tions were  opened  between  the  Estelles  and  Dupree  by  which  they  were  to  de- 
tain advances  needed  in  making  their  crops,  and  that  these  were  perfected 
the  day  after  the  sale.  The  parties  were  strangers  before  the  day  of  the  sale. 
Dupree  was  applied  to  for  aid  in  preventing  the  sacrifice  of  the  lot  about  to  be 
sold,  and  for  the  further  aid  for  making  the  crops  by  the  Estelles.  The  whole 
transaction  is  natural  and  rational,  upon  the  testimony  of  Jesse  Estelle.  They 
furnished  to  Dupree  the  $200  as  proposed.  Dupree  bought  the  lot  for  0413, 
at  a  small  advance  on  the  debt,  the  excess  credited  to  plaintiff  as  cash,  the 
whole  advance  to  be  a  debt  upon  the  house  and  lot.  On  the  next  day  the  Es- 
telles made  the  required  security  for  the  further  advances. 

Now,  in  this  state  of  facts,  it  was  of  no  consequence  how  or  from  what 
funds  the  advances  should  be  made  by  Dupree.  If  out  of  the  money  paid  him 
to  go  into  the  purchase,  if  withdrawn  by  plaintiff  with  full  knowledge  of  the 
facta,  and  without  the  intention  of  surrendering  his  right  to  redeem  the  lot, 
it  would  be  a  further  incumbrance,  to  be  lifted  when  he  should  seek  to  re- 
cover the  property.  Of  course,  plaintiff  had  the  power  to  surrender  his  right 
to  redeem,  but  the  intent  to  do  so  will  not  be  presumed  from  the  mere  fact  of 
his  receiving  the  money  as  he  is  shown  to  have  received  it.  It  was  not  nat- 
ural for  the  Estelles  to  leave  the  money  with  Dupree,  and  deal  further  with 
him  for  a  loan  not  then  necessary,  after  his  repudiation  of  the  agreement,  or 
on  his  refusal  to  make  it.  We  conclude,  therefore,  that  the  findings  of  the 
court  upon  the  material  issues  are  not  without  or  against  the  testimony. 

It  is  contended  that  the  judgment  for  $263  is  too  small,  and  that  equity  has 
not  been  done  between  the  parties  in  the  decree  allowing  Dupree  that  amount, 
to  be  paid  by  sale  of  the  property.  Conceding  that  the  house  and  lot  stands 
liable  for  the  entire  purchase  money,  with  interest  from  January  19/1882,  the 
day  of  the  trust  sale,  and  that,  as  testified  to  by  Dupree,  he  has  expended  $50 
upon  it,  he  would  then  be  entitled  to  recover  these  sums,  with  interest.  The 
amount  of  taxes  and  insurance  has  not  been  shown.  He  is  chargeable  with 
rents  upon  the  property  while  in  his  possession. 
Taking  Dupree's  testimony,  he  has  received  rents  as  follows: 
Eight  months'  rent,  at  $7  per  month,     -           -           -  $  56  00 

Twelve  months'  rent  lost,           •                  -           -          -  0  00 

Twelve  months'  rent,  at  $10  per  month,              ...    126  00 
To  date  of  trial,  October  15, 1886,  30  months  and  26  days,  at 
$11.50, 354  50 


Total, $530  50 
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This  amount,  taken  from  Dupree's  advances  on  the  property,  and  allowing- 
12  per  cent,  interest,  will  leave  a  smaller  sum  ($196)  than  he  is  allowed  in 
the  judgment.  The  appellee,  however,  does  not  complain.  The  sum  prom- 
ised on  account  of  accommodation  is  not  taken  into  account,  as  the  right  to 
redeem  would  require  the  payment  of  the  money  loaned  and  advanced  for  re- 
pairs,' with  interest. 

The  judgment  will  be  affirmed. 


Robertson  ©.  Garrett  et  ah 

(Supreme  Court  of  Texas.    December  21,  1888.) 

Wills— Construction— Dbscription  op  Devisees. 

A  will  gave  testator's  sister  a  life-estate,  and  at  her  death  "her  daughters  who 
may  be  unmarried  "  were  to  have  the  land.  If  there  should  be  no  unmarried  daugh- 
ters at  her  death,  then  the  lands  were  to  be  "equally  divided  between  all  her  daugh- 
ters." The  sister  died,  leaving  three  married  daughters,  and  none  unmarried. 
Held,  that  the  three  married  daughters  took  the  land  to  the  exclusion  of  the  heirs 
of  a  married  daughter  who  had  died  before  her  mother. 

Appeal  from  district  court,  Hunt  county;  J.  A.  B.  Putnam,  Judge. 

Suit  for  partition,  brought  by  the  heirs  of  Mrs.  N.  L.  Robertson,  deceased, 
by  their  guardian,  against  \V.  H.  Garrett  and  others.  Partition  was  denied, 
and  plaintiff  appeals. 

E.  W.  Terhune,  for  appellant.  Matthews  <fc  Neyland  and  Alex.  Mason,  for 
appellees. 

Statton,  O.  J.  In  pursuance  of  the  will  of  Thomas  A.  Hawkins,  who- 
died  testate  in  the  year  1852,  the  land  in  controversy  was  bought,  and  title 
thereto  taken,  as  the  will  directed,  to  John  Norman,  trustee.  The  will  pro- 
vided that  the  trustee  should  hold  "in  trust  for  the  sole  and  separate  use  of 
my  said  sister,  Anne  Wallace  Gee,  whereon,  as  long  as  she  shall  see  fit  to  re- 
side, she  shall  have  the  absolute  and  sole  control,  free  from  any  control  of 
James  H.  Gee,  or  any  other  husband  that  she,  the  said  Anne  Wallace  Gee, 
may  hereafter  have."  The  will  then  provided  that,  "upon  the  death  of  the 
said  Anne,  it  is  my  will  that  her  daughters  who  may  be  unmarried  at  the  time 
ef  her  said  death  shall  have  the  aforesaid  tract  of  land,  *  *  *  to  have 
and  to  hold,  use  and  enjoy,  to  their  sole  and  separate  use,  free  from  any  con- 
trol of  any  husband  that  either  of  them  may  hereafter  have;  and  in  the  event 
that  there  should  be,  at  the  time  of  the  death  of  the  said  Anne*  no  unmar- 
ried daughters  of  hers,  then  the  aforesaid  lands  are  to  be  equally  divided  be- 
tween all  of  her  daughters,  to  be  by  them  held,  used,  and  enjoyed  for  their 
sole  and  separate  use,  free  from  the  control  of  any  husband  that  any  of  them 
may  have,  or  may  thereafter  have."  Mrs.  Gee  died  in  1883,  leaving  three 
daughters,  all  of  whom  were  married  women  at  the  time  of  her  death.  Mrs. 
Gee  had  one  other  daughter,  who  married  N.  L.  Robertson  and  died  before  the 
death  of  her  mother.  She  left  children,  some  of  whom  assert  title  in  this  suit, 
to  a  part  of  the  property,  and  ask  partition.  The  judgment  of  the  court  be- 
low was  that  they  take  nothing  by  their  suit,  and  from  that  judgment  such 
of  Mrs.  Robertson's  children  as  are  minors  prosecute  through  their  guardian 
this  appeal. 

The  appellees  Garrett  claim  the  entire  land  through  a  warranty  deed  made 
by  Mrs.  Gee  and  her  husband,  which  was  subsequently  ratified  by  her  three 
daughters  surviving.  We  think  it  evident  from  the  terms  of  the  will  that  the 
testator  intended  that,  if  any  of  the  daughters  of  Mrs.  Gee  were  unmarried  at 
the  time  of  her  death,  then  such  daughter  or  daughters  should  take  the  entire 
land;  but  that  if  none  of  her  daughters  living  at  the  time  of  death  were  un- 
married, that  then  the  land  should  become  the  property  of  her  married  daugh- 
ters then  living.  Effect  must  be  given  to  this  intention.  There  is  nothing; 
in  the  will  evidencing  an  intention  that  the  children  of  a  daughter  of  Mrs. 
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Gee,  deceased  at  the  time  of  her  death,  should  take  under  the  will  in  any  event; 
and  it  might  as  well  be  claimed  that  the  surviving  sons  of  Mrs.  Gee  were  en- 
titled to  take  as  to  claim  that  her  grandchildren  are. 
There  is  no  error,  and  it  will  be  affirmed. 


Houston  et  al.  c.  Calahan.  # 

(Supreme  Court  of  Texas.    November  9, 1888.) 

Trespass  to  Tkt  Titlb— Pleading— Petition. 

A  petition  giving  the  names  and  residences  of  the  parties,  alleging  that  plaintiff 
owns  in  her  own  and  separate  right,  and  was  in  possession  at  a  date  named,  of 
certain  land,  which  Is  described  by  metes  and  bounds  with  sufficient  certainty  to 
identify  it,  and  the  county  of  which  is  given,  and  that  plaintiff  was  unlawfully  dis- 
possessed by  defendant,  and  praying  judgment  for  the  land,  and  for  a  writ  of  res- 
toration, and  for  relief  generally,  and\  indorsed  as  required  in  trespass  to  try  title, 
shows  a  good  cause  of  action  on  general  demurrer. 

Appeal  from  district  court,  Hopkins  county;  J.  A.  B.  Putnam,  Judge. 
Action  by  0.  M.  and  Nancy  Houston  against  S.  B.  Calahan.    Plaintiffs 
appeal. 
Harris  <&  Milam,  for  appellants.     A.  A.  Henderson,  for  appellee. 

Stayton,  0.  J.  The  petition  in  this  cause  gives  the  names  and  residences 
of  the  plaintiffs  and  defendant.  It  describes  the  premises  by  metes  and  bounds 
with  sufficient  certainty  to  identify  the  same,  and  states  the  county  in  which 
they  are  situated.  It  states  that  the  land  described  belongs  to  Mrs.  Nancy 
Houston  in  her  own  separate  right,  and  that  she  was  in  possession  at  a  date 
named,  and  was  afterwards  unlawfully  dispossessed  by  the  defendant.  It 
prays  a  judgment  for  the  land,  with  proper  writ  for  the  restoration  of  pos- 
session, and  for  such  relief,  general  and  special,  as  in  law  or  equity  she  may 
be  entitled  to;  and  the  petition  was  indorsed  as,  in  an  action  of  trespass  to 
try  title,  the  statute  requires.  Such  a  petition  shows  a  cause  of  action,  and 
the  court  below  erred  in  sustaining  a  general  demurrer  to  it.  We  are  at  a 
loss  even  to  conjecture  the  ground  on  which  the  general  demurrer  was  sus- 
tained. Neither  what  appeared  in  the  answer  nor  in  the  reply  to  the  matters 
therein  set  up  could  be  looked  to  in  determining  the  sufficiency  of  the  petition; 
for  there  was  no  averment  of  facts  in  the  answer  admitted  in  the  reply  to  it 
which  would  destroy  any  of  the  averments  of  the  petition.  It  is  not  neces- 
sary to  consider  the  sufficiency  of  the  matters  pleaded  by  the  defendant  in 
bar  of  the  action,  for  it  does  not  appear  that  the  court  below  acted  upon  the 
exceptions  to  the  answers. 

The  general  demurrer  urged  by  appellee  should  have  been  overruled,  and 
for  this  error  the  judgment  will  be  reversed,  and  the  cause  remanded. 


Hicks  et  al.  v.  Oliver. 
{Supreme  Court  of  Texas.    November  20, 1888.) 

L  APPBAIy— Bom>— AMOUXT-- DI8MI89AL. 

Under  a  statute  requiring  an  appellant  to  file  a  bond  " payable"  to  the  judge, 
u conditioned,  *  etc.,  but  not  providing  that  it  shall  be  given  in  any  sum,  the  former 
statute  having  required  that  the  amount  should  be  fixed  by  the  judge,  a  bond  is  not 
void  because  given  for  a  stated  amount,  and  the  appeal  on  which  it  is  given  should 
not  for  that  reason  be  dismissed. 
8.  Samb— •Dbscriptiok  of  Judgment  Appealed  from. 

Where  a  bond,  on  appeal  from  an  order  for  the  sale  of  decedent's  real  estate,  de- 
scribes the  property  as  a  brick  store-house  and  lot,  no  further  description  is  neces- 
sary. 

Appeal  from  district  court.  Rusk  county;  J.  6.  Hazelwood,  Judge. 
Mrs.  £.  J.  Oliver*  as  administratrix,  etc.,  of  R.  W.  Oliver,  was  granted;an 
order  for  the  sale  of  decedent's  realty,  and  also,  as  widow,  an  allowance  in 
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lieu  of  exempt  property,  and  S.  J.  Hicks  and  others,  devisees,  appealed  to  the 
district  cotirt.  Their  appeal  was  dismissed,  and  from  the  judgment  of  dis- 
missal they  appeal  to  this  court. 

Drury  Field,  for  appellants.  W.  /.  Graham  and  Martin  Casey,  for  ap- 
pellee. 

Gaines,  J.  This  is  an  appeal  from  a  judgment  of  the  district  court  of 
Rusk  county,  dismissing  an  appeal  from  the  county  court.  The  appellee, 
Mrs.  E.  J.  Oliver,  as  administratrix  with  the  will  annexed  of  the  estate  of 
R.  W.  Oliver,  deceased,  filed  an  application  in  the  latter  court  (in  which  the 
estate  was  being  administered)  for  an  order  to  sell  a  certain  brick  store-house 
and  lot  belonging  to  the  estate.  Appellants,  as  devisees  under  the  will  of  the 
testator,  resisted  the  application.  The  order  was  granted,  and  they  gave  no- 
tice of  appeal  to  the  district  court.  At  the  same  term  another  order  was 
granted,  making  an  allowance  to  the  administratrix,  who  was  the  widow  of 
the  deceased,  in  lieu  of  exempt  property.  The  granting  of  this  order  was 
also  resisted  by  appellants,  and  notice  of  appeal  was  given.  The  appellants, 
in  order  to  perfect  their  appeal,  gave  bond  in  the  sum  of  $2,500,  conditioned 
as  the  law  directs.  The  motion  to  dismiss  the  appeal  was  based  upon  alleged 
defects  in  the  bond. 

The  first  ground  of  objection  to  the  bond  was  that  it  did  not  describe  the 
Judgment.  This  ground  is  not  noticed  in  the  brief  of  counsel,  and  it  may  be 
presumed  that  the  court  did  not  deem  it  sufficient.  If,  however,  this  objec- 
tion was  well  taken,  the  judgment  dismissing  the  appeal  would  have  to  stand. 
But  we  are  of  opinion  that  the  bond  is  sufficient  to  identify  the  orders  ap- 
pealed from,  and  that  further  particularity  was  not  required.  The  bond 
shows  that  the  first  order  intended  to  be  reviewed  was  an  order  for  the  sale 
of  a  brick  store-house  and  lot,  and  we  think  no  further  description  of  the 
property  was  necessary. 

The  other  ground  of  objection  to  the  bond  was  that  the  obligors  bound  them- 
selves in  a  fixed  sum,  namely,  $2,500.  The  counsel  for  appellee  insist  in 
their  brief  that,  because  the  statute  does  not  provide  that  the  bond  shall  be 
given  in  any  sum,  to  be  fixed  either  by  the  amount  or  value  of  the  subject- 
matter  of  the  controversy,  or  the  probable  amount  of  the  costs,  or  by  any  offi- 
cer, an  obligation  for  a  stated  sum  is  not  contemplated  by  the  statute,  and  is 
therefore  void.  But  we  think  the  proposition  cannot  be  maintained.  It  is 
true,  as  argued,  that  the  word  "bond,"  used  in  the  statute,  does  not  neces- 
sarily imply  that  it  shall  be  given  for  a  penal  sum  conditioned  for  the  per- 
formance of  the  obligation  intended  to  be  secured;  but  it  is  also  true  that  in 
our  statutes,  as  a  general  rule,  wherever  a  bond  is  required,  such  an  obliga- 
tion is  meant.  The  act  of  1848,  in  prescribing  the  bond  for  appeal  from  the 
county  to  the  district  courts,  in  matters  relating  to  estates  of  deceased  per- 
sons, required  that  the  amount  should  be  fixed  by  the  chief  justice.  Pasch. 
Dig.  art.  1384.  The  omission  of  a  similar  requirement  in  the  existing  statute 
is  significant.  1  Sayles,  Ann.  Rev.  St.  art.  2201.  It  admits  of  the  construc- 
tion that  it  may  have  been  intended  that  no  sum  should  be  named,  so  as  to 
avoid  the  danger  of  an  insufficient  security  by  reason  of  an  insufficient  amount 
being  fixed.  But  it  also  may  have  been  considered  that,  if  the  judge  whose 
decision  was  sought  to  be  reviewed  was  authorized  to  name  the  amount  of 
the  bond,  there  was  danger  that  it  would  be  fixed  at  a  sum  onerous  to  the 
party  seeking  the  appeal.  It  is  reasonable,  therefore,  to  presume  that  the 
change  was  made  in  the  interest  of  the  parties  appealing,  and  not  of  appel- 
lees, and  that  its  object  was  not  to  prohibit  a  bond  in  a  fixed  sum,  beyond 
which  the  obligors  would  not  be  bound.  This  consideration  is  supported  by 
the  fact  that,  where  the  review  of  the  proceedings  of  the  county  court  in  es- 
tate matters  is  sought  by  certiorari,  the  district  judge  who  grants  the  writ  is 
required  to  fix  the  amount  of  the  supersedeas  bond.    Id.  art.  293.    But  the 
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article  under  consideration  says  the  appellant  shall  "file  with  the  clerk  a  bond, 
with  two  or  more  sufficient  sureties,  payable  to  the  county  judge,  to  be  ap- 
proved by  the  clerk,  conditioned  that  the  appellant  will  prosecute  his  appeal 
to  effect,"  etc.  Rev.  St.  art.  2201.  The  word  "payable"  indicates  that  a 
sum  should  be  named  to  be  paid,  as  the  word  "conditioned"  indicates  that 
there  was  to  be  an  obligation  to  pay  a  specified  sum,  which  was  to  be  defeated 
on  condition  that  the  appellant  performed  the  obligation  the  statute  was  in- 
tended to  secure.  It  follows  that,  in  our  opinion,  the  court  erred  in  dismiss- 
ing the  appeal.  It  may  be  that,  where  a  bond  is  given  in  a  sum  which  should 
appear  to  the  district  judge  to  be  insufficient,  he  should,  upon  motion,  under 
the  rule  of  practice  in  like  cases,  require  the  appellant  to  give  a  new  bond, 
and,  upon  a  failure  to  comply  with  the  requirement,  he  should  dismiss  the 
appeal.  But  we  see  no  reason  to  doubt  the  sufficiency  of  the  amount  of  the 
bond  in  this  case. 

The  judgment  is  reversed,  and  the  cause  remanded. 


East  Line  &  R.  R.  R,  Co.  t>.  Soott. 
(Supreme  Court  of  Texas.    November  20, 1888.) 

1.  Master  and  Servant— Contract  op  Hiring— Acceptance— Compromise. 

An  agreement  by  one  to  accept  employment  is  not  necessary  to  the  validity  of  a 
promise  by  another  to  employ  him,  made  as  a  part  of  the  compromise  of  an  action. 
8.  Same— Period  of  Service— Demand  for  Employment. 

Neither  is  it  necessary  that  a  fixed  period  of  service  be  agreed  upon,  the  promisee 
in  such  case  having  the  right  to  fix  it,  but  to  complete  the  contract  he  must  fix  the 
period  on  demanding  employment. 
8.  Same— Time  of  Marino  Demand. 

The  promisee  having  been  disabled  at  the  time  of  the  promise  by  reason  of  in- 
juries for  which  the  action  compromised  was  brought,  a  demand  for  employment, 
made  as  soon  as  he  is  able  to  discharge  the  duties  of  it,  is  in  time,  though  made 
more  than  two  years  after  the  promise. 
4.  Frauds,  Statute  of— Contract  to  re  Performed  in  a  Year. 

As  an  agreement  to  employ,  whether  for  an  indefinite  period,  to  be  fixed  by  the 

?iromiseev  or  for  life,  may  be  performed  within  a  year,  it  is  not  within  the  statute  of 
rands.1 
&  Evidence— Parol  Agreement— Varying  Terms  of  Judgment. 

A  parol  agreement  forming  part  of  the  compromise  of  an  action  may  be  proved, 
though  in  fulfillment  of  the  compromise  a  judgment  is  entered  also,  the  judgment 
not  embodying  or  mentioning  the  parol  agreement. 
A.  Pleading— Proof— Variance. 

A  petition  alleging  a  contract  of  service,  but  stating  no  definite  term,  will  con- 
trol the  right  of  recovery,  though  the  evidence  shows  that  a  term  was  agreed  upon. 
7.  Attorney  and  Client— Authority  of  Attorney— Compromise  of  Suit. 

Where  an  attorney  has  authority  to  consent  to  a  compromise  judgment,  which  he 
does,  and  the  judgment  is  satisfied,  and  he  compromises  other  cases  arising  out  of 
the  same  occurrence,  the  jury  may  infer  that  he  has  authority  to  agree,  as  part  of 
the  compromise,  that  his  client  shall  employ  the  person  with  whom  the  compro- 
mise is  made. 

Appeal  from  district  court,  Marion  county;  W.  P.  McLean,  Judge. 

Action  bj  William  F.  Scott  against  the  East  Line  &  Red  River  Railroad 
Company.    Defendant  appeals. 

F.  H.  Prendergwst,  for  appellant  C.  A.  Culberson  and  H.  McKay,  for  ap- 
pellee. 

Station,  G.  J.  The  general  nature  and  result  oi  this  action  are  thus 
stated  in  the  brief  of  counsel  for  appellant:  "On  November  109  1886,  W.  F. 
Scott  filed  suit  in  the  district  court  of  Marion  county  against  appellant,  alleg- 

,On  the  operation  of  the  statute  of  frauds  with  reference  to  contracts  not  to  be  per- 
formed within  a  year,  see  Sarles  v.  Sharlow,  (Dak.)  87  N.  W.  Rep.  749,  and  note;  Bur- 
fee  v.  O'Brien,  (R.  L)  14  AtL  Rep.  857,  and  cases  cited. 
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ing  that  he  was  injured  by  the  appellant  in  1882;  that  he  filed  suit  for  dam- 
ages, which  was  compromised  in  1884  by  the  railroad  paying  him  $4,500,  and 
agreeing  to  employ  Scott  as  engineer  so  long  as  he  desired  to  be  employed; 
that  they  paid  the  $4,500,  but  when  Scott  applied  for  employment  on  July  1, 
1886,  they  refused  to  employ  him.  Defendant  denies  the  agreement,  and  say* 
if  any  such  agreement  was  made  with  Campbell  &  Taylor  they  had  no  author- 
ity to  make  it;  that  the  agreement  was  void  because  not  in  writing,  and  not 
to  be  performed  in  a  year;  the  agreement  was  contrary  to  public  policy,  and 
was  not  incorporated  in  the  judgment  which  contained  the  settlement  in  1884, 
and  was  not  mutually  binding  on  both  parties,  and  indefinite.  January  14, 
1888,  judgmeut  for  $2,400  for  plaintiff.     Defendant  appealed." 

The  petition  alleges  so  much  of  the  compromise  agreement  as  affects  the 
case  before  us,  as  follows:  It  was  further  agreed  "that  the  said  company 
would  thereafter  employ  plaintiff  when  this  plaintiff  should  ask  for  and  accept 
service  and  employment  by  the  said  company  in  the  running  and  operating  its 
said  railroad  in  the  employment  of  locomotive  engineer, — that  then  being, 
and  still  is,  the  trade,  occupation,  and  profession  of  your  petitioner, — for 
whatever  length  of  time  which  your  petitioner  might  desire  to  retain  such 
employment,  and  at  the  reasonable  and  customary  pay  and  wages  of  such  em- 
ploye on  railroads,  which  then  was  and  still  is  from  one  hundred  to  one  hun- 
dred and  fifty  dollars  per  month,  which  settlement  and  compromise  your  peti- 
tioner did  then  and  there  accept  in  full  satisfaction  and  settlement  of  all  his 
claim  for  damages."  The  petition  then  alleges  that  appellee  prepared  about 
July  1,  1886,  to  enter  appellant's  service  as  contemplated  by  the  compromise 
agreement,  but  that  appellant  refused  to  receive  his  services,  or  pay  for  them, 
and  then  proceeds  as  follows:  "That  the  said  services  and  the  wages  therefor 
are  and  would  be  worth  to  your  petitioner  the  sum  of,  to- wit,  one  hundred 
and  fifty  dollars  per  month  from  the  1st  day  of  July,  1886,  for  a  reasonable 
period  of  about  the  next  ten  years;  that  plaintiff  is  now  a  man  of  about 
thirty-six  years  of  age,  and  has  reasonable  expectation  of  living  and  exercising 
his  said  trade  and  profession  for  the  next  ten  years;  and  so  plaintiff  says  that 
he  has  been  damaged  by  said  company  in  the  sum  of,  to- wit,  twenty  thousand 
dollars,  wherefore, "  etc. 

The  evidence  offered  for  appellee  was  sufficient  to  show,  if  uncontro verted, 
that  £.  W.  Taylor,  who  may  have  been  assistant  secretary  for  the  company, 
and  Col.  Campbell,  an  attorney  representing  the  company  in  the  defense  of 
that  case,  may  have  made  an  agreement  at  the  time  of  and  as  a  part  of  the 
compromise  looking  to  the  future  employment  of  appellee.  The  statement  of 
appellee  in  regard  to  that  is:  "I  finally  told  them  I  would  take  $4,500  if  they 
would  give  me  a  job  on  the  defendant's  road;  that  is,  that  they  would  give 
me  the  position  of  locomotive  engineer  on  the  road,  such  as  I  had,  for  life.  I 
told  Col.  Campbell  that  1  wanted  it  fixed  up  so  that  I  could  not  be  fired, — 
meaning  that  they  could  not  discharge  me.  He  answered  that  he  did  not 
know  so  much  about  that.  I  told  him  he  could  fix  it  that  way,  and  he  finally 
said,  'All  right,  let  it  go  that  way,'  and  the  contract  as  above  stated  was 
agreed  upon."  Another  witness  who  was  present  stated  that  the  agreement 
was  "that  the  road  would  pay  $4,500,  and  give  plaintiff  a  position  of  engineer 
for  life."  The  testimony  of  appellee  as  to  his  application  for  employment  is 
that  "about  June  28,  1886,  I  applied  to  Col.  E.  W.  Taylor  for  work  on  the 
road  under  the  contract,  and  told  him  I  was  ready  to  go  to  work."  He  then 
states  that  Taylor  gave  him  a  letter  of  recommendation  to  the  company's 
master  mechanic,  who  referred  him  to  Mr.  Clark,  his  superior  in  authority, 
whose  business  it  was  to  employ  engineers.  In  reference  to  his  interview 
with  Clark  he  states:  "I  then  saw  Clark  about  it,  stating  what  I  wanted, 
and  my  case.  He  says  to  me:  '  You  had  a  suit  against  the  company,  didn't 
you?'  I  told  him  I  did.  He  said,  'I  have  no  place  for  you. '  I  then  told 
him,  <  Good  morning,'  and  left.     *    *    *    I  would  have  taken  the  position  of 
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engineer  for  life,  and  I  supposed  I  had  an  expectation  of  living  perhaps  ten 
years." 

The  appellant  asked  the  court  to  instruct  the  jury  that,  "  there  being  no  proof 
before  you  that  Campbell  had  any  other  authority  than  as  the  attorney  for  de- 
fendant, you  are  charged  that  an  attorney  would  not  have  authority  to  make 
the  contract  sued  on,  merely  because  he  was  attorney.  Therefore  the  con- 
tract made  by  Campbell  cannot  bind  the  company. "  This  charge  was  refused, 
and  correctly  so,  if  there  was  any  evidence  tending  to  show  with  reasonable 
certainty  that  Campbell  had  authority  to  make  the  compromise.  That  he  did 
agree  to  a  compromise  judgment  which  the  appellant  recognized  and  satisfied, 
is  rendered  clear  by  the  evidence  before  us.  The  jury  might  look  to  this,  al- 
though it  is  not  directly  shown  that  he  had  authority  to  make  that  part  of  the 
agreement  not  carried  into  the  judgment,  as  tending  to  show  that  he  had  au- 
thority to  make  a  compromise.  Col.  Campbell  was  not  alive  at  the  time  of 
the  trial,  and  his  testimony  seems  not  to  have  been  taken.  While  an  attor- 
ney, by  virtue  of  his  employment,  has  not  authority  to  make  a  compromise  of 
an  action  he-is  employed  to  prosecute  or  defend,  it  is  not  to  be  presumed  when 
one  so  situated  assumes  the  right  to  exercise  such  a  power,  and  does  exercise 
it,  that  this  was  done  without  lawful  authority,  and  but  slight  evidence,  in 
such  a  case,  may  be  sufficient  to  authorize  the  belief  that  he  was  clothed  with 
all  the  power  he  assumed  to  exercise.  That  Col.  Campbell  agreed  to  the  com- 
promise judgment  is  not  controverted.  His  power  to  do  that  is  not  questioned, 
thongh  the  manner  in  which  it  was  conferred  is  not  shown.  He  reported  the 
compromise  judgment,  and  those  who  seem  to  have  had  general  control  of 
the  litigation  of  the  company  found  no  fault  with  his  action,  but  approved  it 
for  payment,  and  the  company  satisfied  it.  The  inference  from  the  evidence 
is  very  strong  that  in  reference  to  the  persons  who  were  injured  at  the  same 
time  appellee  was, — of  whom  there  were  many, — Col,  Campbell  may  have 
been  given  all  the  power  he  assumed  to  exercise.  E.  W.  Taylor  testified 
"that  when  plaintiff  was  injured,  on  August  7,  1882,  on  the  road,  many  oth- 
ers were  also  injured,  and  several  were  killed.  Witness,  as  agent  and  inter- 
ested party,  had  endeavored  to  settle  and  compromise  the  cases.  Col.  Camp- 
bell represented  the  defendant  in  all  the  cases.  The  Scott,  Harper,  Rosser, 
Tetro,  and  other  cases,  and  all  of  them  except  those  of  Harper  and  Tetro,  had 
been  settled  by  Campbell  and  the  witness.  Witness  and  Campbell  also  had 
endeavored  to  compromise  the  Harper  and  Tetro  cases  for  defendant,  but 
•without  success."  In  view  of  all  these  facts  we  are  of  the  opinion  that  there 
-was  evidence  from  which  the  jury  might  fairly  find  that  Col.  Campbell  had 
power  to  make  the  compromise,  and  although  there  was  evidence  tending  to 
show  to  the  coutrary,  it  was  not  error  to  refuse  the  instruction  asked. 

Appellant  asked  another,  a  charge  which  the  court  refused,  and  that  was: 
"  There  being  no  evidence  nor  pleadings  before  you  that  plaintiff  was  bound 
by  the  contract  sued  on,  nor  that  he  agreed  to  be  bound  by  it,  there  was  there- 
fore a  want  of  mutuality  in  the  contract,  and  defendant  is  not  bound  by  it. " 
Reciprocal  promises,  made  at  the  same  time,  and  in  relation  to  an  agreement 
furnished,  the  one  for  the  other,  consideration  to  support  a  contract,  and,  if 
the  appellee  was  relying  on  such  a  consideration  to  sustain  the  contract,  he 
would  fail,  for  there  is  no  pretense  that  he  promised  to  render  any  services 
whatever  for  the  appellant.  On  the  contrary,  his  petition  shows  that  it  was 
optional  with  himself  whether  he  served  the  appellant.  The  contract  alleged, 
however,  does  not  rest  on  such  a  consideration.  The  asserted  compromise  of 
the  pending  action,  whereby  the  appellee  agreed  to  accept  the  judgment  ren- 
dered and  the  promise  made  in  satisfaction  of  his  claim  for  damages,  was  the 
•consideration  on  which  the  contract  may  well  stand.  The  consideration  was 
sufficient,  and  the  absence  of  a  promise  by  the  appellee  to  serve  is  a  matter  of 
no  importance,  except  as  it  may  bear  on  the  question  whether  the  contract 
was  sufficiently  certain.    The  promise  alleged  contained  two  propositions:  (1) 
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That  appellant  would  employ  appellee  as  a  locomotive  engineer;  (2)  that  for 
such  services  as  he  should  render  it  would  pay  to  him  the  compensation  usual 
in  such  employment.  The  promise  to  do  these  things  being  binding,  had  the 
appellee  rendered  services  in  accordance  with  the  contract,  he  would  have  been 
entitled  to  receive  compensation  therefor  under  the  contract,  and  not  upon 
an  implied  contract.  That  would  be  but  the  ordinary  case  of  a  promise  by 
one  person  to  pay  to  another  money  when  he  shall  have  performed  some  spec- 
ified service,  which,  when  done,  the  contract  is  held  to  be  executed  on  one 
side,  the  consideration  for  the  promise  paid  or  given,  and  the  contract  com- 
plete. The  charge  referred  to  was  not  applicable  to  the  case  made  by  the 
pleadings  or  proof,  and  was  therefore  correctly  refused. 

The  following  charge  was  also  asked :  "The  jury  are  charged  that  if  there  is 
no  pleading  nor  proof  that  the  contract  sued  on  was  for  service  for  any  defi- 
nite period  of  time,  and  no  evidence  that  plaintiff  ever  offered  to  be  bound  to- 
work  for  any  definite  period  of  time,  then  the  contract  is  indefinite,  and  plain- 
tiff can  not  recover."  This  charge  was  refused.  Whether  the  contract  was 
sufficiently  certain  as  to  the  period  of  time  appellee  should  render  services  for 
appellant  was  also  raised  by  the  motion  for  new  trial.  The  petition  does  not 
aver  that  appellant  ever  contracted  to  employ  appellee  for  any  definite  period 
of  time,  but  distinctly  alleges  that  it  did  promise  to  give  him  employment 
"for  whatever  length  of  time  which  your  petitioner  might  desire  to  retain 
such  employment. "  The  petition  also  alleges  that  appellee,  "about  the  1st  day 
of  July,  1886,  applied  to  said  company  for  employment,  lie  then  having  suffi- 
ciently recovered  from  his  sail  injuries,"  and  it  then  gives  an  estimate  of  the 
value  of  the  services  of  appellee  for  a  period  of  10  years,  following  the  date 
mentioned;  but  It  nowhere  alleges  that  appellee  agreed  to  serve  appellant  for 
any  fixed  period  of  time.  The  evidence  tends  to  show  that  the  promise  made  on 
compromise  was  to  give  to  appellee  employment  during  his  life,  but  it  does  not 
show  that  when  appellee  sought  employment  he  proposed  to  render  service  for 
any  named  period,  or  so  long  as  he  might  live  and  be  able  to  perform  the  serv- 
ices contemplated.  We  must  take  the  contract  as  alleged  in  the  petition  to  be 
the  contract  on  which  appellee  must  recover,  if  at  all,  and,  looking  to  that, 
there  can  be  no  doubt  that  whether  appellee  should  serve  appellant,  and  the 
term  of  such  service,  depended  upon  his  own  will.  It  is  very  generally,  if  not 
uniformly,  held,  when  the  term  of  service  is  left  to  the  discretion  of  either 
party,  or  the  term  left  indefinite,  or  determinable  by  either  party,  that  either 
may  put  an  end  to  it  at  will,  and  so  without  cause.  Harper  v.  Hassard,  113- 
Mass.  187;  Coffin  v.  Landis,  46  Pa.  St.  431;  Wood,  Mast.  &  Serv.  133,  136, 
and  citations.  When  such  a  state  of  agreement  exists,  it  is  no  breach  of  con- 
tract to  refuse  to  receive  further  services,  and  a  refusal  to  accept  any  at  all, 
it  would  seem,  at  most  would  entitle  the  engaged  servant  only  to  nominal 
damages.  If  the  pleadings  of  appellee  be  accepted  as  true  there  can  be  no 
doubt  that  there  was  an  agreement  that  appellant  would  give  employment  to- 
appellee,  but  as  the  period  for  which  this  should  be  done  was  dependent  on 
the  will  of  appellee,  to  be  exercised  in  the  future,  there  was  no  contract  bind- 
ing appellant  to  employ  appellee  for  any  fixed  period ;  the  minds  of  the  par- 
ties had  not  met  as  to  a  material  element  of  the  contract  to  which  the  agree- 
ment looked, — the  period  of  service.  We  are  of  opinion,  however,  while  this  is 
true,  that  the  agreement  made  conferred  on  appellee  the  right  to  fix  the  period 
for  which  he  would  serve;  and  that,  if  he  had  done  so  when  he  demanded  em- 
ployment, he  would  be  entitled  to  recover  for  the  breach  of  the  contract,  which 
would  have  been  thus  completed  and  made  certain  by  the  exercise  and  expres- 
sion of  his  will,  which,  for  a  valuable  consideration  paid,  he  had  acquired  the 
right  to  exercise  for  this  very  purpose.  It  was  optional  with  appellee,  when 
the  agreement  was  made,  whether  he  would  serve  appellant  or  not,  but  by 
the  terms  of  the  agreement  he  was  given  the  right  to  fix  the  period  he  would 
/serve,  if  he  willed  to  serve  at  all.     The  right  to  this  option  could  not  be  sus- 
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teined  on  the  theory  of  reciprocal  promises  as  the  consideration,  for,  as  we 
have  seen,  the  appellee,  at  the  time  of  the  agreement,  made  no  express  prom- 
ise to  serve,  and  no  implied  promise  to  that  effect  arises  from  the  agreement; 
but  the  consideration,  to  which  we  have  before  referred,  was  sufficient  to  sup- 
port the  promise  of  appellant  to  permit  appellee  to  fix  the  period  of  service, 
and  to  have  employment  during  that  time,  subject,  however,  to  lose  the  right 
for  inability  to  discharge  the  duties  of  the  employment  or  by  misconduct.  If, 
when  appellee  sought  to  enter  the  service  of  appellant,  he  had  fixed  the  period 
for  which  he  would  serve,  there  would  have  been  a  complete  contract,  certain 
in  its  terms,  by  which  both  parties  would  have  been  bound. 

In  Railroad  Co.  v.  Dane*  43  N.  Y.  241,  it  appeared  that  the  railway  com- 
pany, by  letter,  offered  to  receive  and  transport  from  New  York  to  Chicago 
railroad  iron,  not  to  exceed  a  certain  number  of  tons,  during  months  specified, 
at  a  given  rate  per  ton,  and  the  party  to  whom  the  letter  was  directed  merely 
assented  to  the  proposal,  but  did  not  agree  to  deliver  any  iron /or  transporta- 
tion, and  it  was  held  that  there  was  no  contract  binding  on  either  party,  for 
want  of  mutuality.  The  action  was  brought  by  the  person  to  whom  the  offer 
was  made,  and,  while  holding,  as  above  stated,  the  court  said :  "  Had  there  been 
a  consideration  given  to  the  defendant  for  such  option,  the  defendant  would 
have  been  bound  to  transport  for  the  plaintiff  such  iron  as  it  required,  within 
the  time  and  quantity  specified;  the  plaintiff  having  its  election  not  to  require 
the  transportation  of  any."  "There  can  be  no  doubt  but  that  a  contract  may 
be  so  made  as  to  be  optional  on  one  of  the  parties,  and  obligatory  on  the 
other,  or  obligatory  at  the  election  of  one  of  them,11  is  the  declaration  of  the 
supreme  court  of  New  York.  Giles  v.  Bradley,  2  Johns.  Cas.  253.  We  need 
not  go  so  far  as  to  adopt  the  entire  proposition,  but  the  last  branch  of  it  is 
doubtless  correct  in  all  cases  in  which  the  option  to  make  an  agreement  obli- 
gatory is  supported  by  valuable  consideration. 

The  case  of  Holies  v.  Sachs,  33  N.  W.  Eep.  862,  decided  by  the  supreme 
court  of  Minnesota,  involved  a  contract  for  service  supported  by  considera- 
tion other  than  mutuality  of  contract,  which  was  wanting  in  that  the  period 
the  plaintiff  was  to  serve  was  not  fixed  by  the  agreement.  The  defendants 
having  declined  to  keep  the  plaintiff  in  their  service,  he  brought  an  action 
for  damages,  and  recovered  $1,100.  In  disposing  of  the  case  the  court  said: 
"The  contract  was,  perhaps,  effectual  to  give  to  the  plaintiff  the  option  to 
himself  fix  the  duration  of  it;  but  unless  he  exercised  that  election,  and  act- 
ually determined  the  period,  so  to  make  certain  that  which  by  the  terms  of 
the  contract  was  uncertain,  he  could  recover  only  for  the  period  of  his  actual 
service.  *  *  *  It  is  self-evident  that  courts  can  neither  specifically  en- 
force contracts,  nor  award  substantial  damages  for  their  breach,  when  they 
are  wanting  in  certainty.  Damages  cannot  be  measured  for  the  breach  of  an 
obligation  when  the  nature  and  extent  of  the  obligation  is  unknown,  being 
neither  certain  nor  capable  of  being  made  certain.  It  does  not  appear  that 
the  plaintiff  ever  determined  that  he  would  continue  in  this  business  for  any 
definite  period,  or  that  he  declared  his  election  in  this  respect.  Had  he  not 
been  discharged,  he  might,  at  will,  at  any  time,  after  making  the  contract, 
have  himself  abandoned  the  employment,  because  of  dissatisfaction,  or  for 
any  other  reason.  Since  the  period  of  his  service  was  thus  left  to  depend 
upon  his  mere  volition,  and  never  became  fixed,  it  cannot  be  assumed  that  he 
would  have  voluntarily  remained  in  this  employment  up  to  the  time  of  trial, — 
more  than  a  year, — so  as  to  justify  an  assessment  of  damages  on  that  theory. 
Perhaps  the  defendants  could  not,  by  abruptly  breaking  the  contract,  by  dis- 
charging the  plaintiff,  deprive  him  of  the  right  to  exercise  his  option  to  fix  a 
definite  and  reasonable  period  of  service.  But,  though  he  might  have  exercised 
and  declared  his  election,  even  when  he  was  notified  of  his  discharge,  and  by 
then  tendering  performance  under  the  terms  thus  reduced  to  certainty  have 
placed  himself  in  a  position  to  recover  damages  measured  with  reference  to 
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the  terms  of  the  contract  thus  fixed,  he  does  not  appear  to  have  done  so." 
This  seems  to  us  correct,  if  we  do  not  lose  sight  of  the  fact  that  there  is  no 
binding  contract  for  service  for  a  future  period  until  the  term  of  its  duration 
is  fixed,  while  there  may  be  a  contract,  if  supported  by  a  sufficient  considera- 
tion, which  will  give  the  right  to  one  party  to  make  the  contract  for  service 
complete,  by  fixing  the  term  during  which  it  becomes  obligatory  on  the  one 
to  serve  and  the  other  to  accept  and  pay  for  the  services.  It  is  urged,  how- 
ever, by  appellee  that  he  did  fix  the  period  of  service;  that  he  elected  to  serve 
for  life.  He  does  not  say  so  in  his  evidence.  He  states  that  such  was  the 
agreement  at  the  time  the  compromise  was  made,  but  this  is  inconsistent  with 
his  pleadings.  He  does,  in  effect,  say  that  by  reason  of  the  contract  he  de- 
manded employment,  but  does  not  say  that  he  elected  to  serve  or  declared  an 
intention  to  serve  during  life,  or  for  any  other  period  certain,  or  that  can  be 
made  certain.  We  are  of  the  opinion  that  a  new  trial  should  have  been 
granted  on  the  ground  that  we  have  mentioned,  and  that  a  charge  upon  that 
subject  embodying  the  views  herein  expressed,  should  have  been  given. 

It  is  urged  that  the  contract  set  up  was  invalid  under  the  statute  of  frauds. 
If  the  contract  be  as  alleged  iii  the  pleadings  or  as  stated  in  the  evidence,  we 
are  of  the  opinion  that  it  Is  not  subject  to  the  objection  urged  against  it. 
Thounenin  v.  Lea,  26  Tex.  615;  Thomas  v.  Hammond,  47  Tex.  52;  Bish. 
Cont.  §8 1237-1281 ;  Wood,  St.  Frauds,  §§  270-272.  In  either  event  the  contract 
might  be  performed  within  one  year,  and  the  performance  complete  within 
the  time,  intent,  and  understanding  of  the  parties.  It  was  more  than  two 
years  from  the  time  the  compromise  agreement  was  made  until  appellee 
sought  service,  and  it  is  urged  that  this  delay  relieved  appellant  from  obliga- 
tion to  employ,  if  it  ever  existed.  The  evidence  shows  that  appellee  sought 
employment  as  soon  as  he  recovered  from  the  injuries  under  which  he  was 
suffering  at  the  time  the  compromise  was  made,  sufticiently  to  be  able  to  dis- 
charge the  dutit-s  of  the  employment.  Any  agreement  made  must  have  been 
made  in  view  of  the  fact  that  appellee  was  disabled  at  the  time  by  his  wounds, 
and  with  no  expectation  that  he  would  resume  labor  until  he  could  sufficiently 
recover  from  them  to  discharge  the  duties  of  engineer. 

It  is  claimed  that  the  court  erred  in  permitting  witnesses  to  state  any  con- 
tract or  agreement  other  than  that  involved  in  the  judgment;  and  the  ground 
of  this  objection  is  that  such  evidence  tended  to  vary  the  effect  of  the  judg- 
ment. The  agreement  of  the  parties  for  compromise  was  oral,  and  the  judg- 
ment rendered  does  not  undertake  to  embody  it,  nor  does  it  even  recite  that 
it  was  rendered  in  accordance  with  an  agreement.  The  question  is  decided 
adversely  to  appellant  in  Thomas  v.  Hammond,  47  Tex.  52.  For  the  errors 
noticed,  the  judgment  will  be  reversed,  and  the  cause  remanded. 


Hudgin8  et  al.  t>.  Sansom  et  al. 

{Supreme  Court  of  Texas.    December  7, 1888.) 

Pabtition— Of  Homestead—Use  by  Minors— Constitutional  Law. 

Const.  Tex.  art.  16,  $  52,  prohibiting  the  partition  of  land  used  as  a  homestead 
among  the  heirs  of  deceased,  so  long  as  the  guardian  of  his  minor  children  may  be 
permitted,  by  order  of  court,  to  use  it,  does  not  prevent  the  homestead  from  entering 
into  the  partition  of  the  estate,  providing  the  right  of  the  minor  children  to  use  it 
during  such  permission  is  not  infringed  by  suoh  partition. 

Appeal  from  district  court,  Johnson  county;  J.  M.  Hall,  Judge. 

Action  by  Jennie  V.  Hudgins  and  others  for  a  partition  of  the  real  estate 
of  F.  M.  Sansom,  deceased,  brought  against  M.  Sansom,  guardian  of  certain 
minor  devisees,  and  others  interested  under  the  will.  From  a  decree  refus- 
ing a  partition  of  a  tract  of  land  used  as  a  homestead  plaintiffs  appeal. 

Smith  &  Davis,  for  appellants.     Crane  <£  Ramsey,  for  appellees. 
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Staytox,  C.  J.  F.  M.  Sansom  died  testate,  and  by  his  will  gave  all  his 
Teal  estate  to  his  daughter,  Mrs.  J.  V.  Hudgins,  his  minor  sons,  F.  M.,  Otis 
W.,  and  Leon,  and  to  his  grandson  Frederick  Lejrgett,  each  to  have  one-fifth 
thereof.  To  each  of  his  minor  sons  he  gave  $3,000;  and  to  them,  his  daugh- 
ter Mrs.  Hudgins,  and  his  grandson  Frederick  Leggett,  he  gave  in  equal  shares 
all  " notes,  accounts,  debts,  dues,  and  demands  due,  or  to  become  due,  except 
the  proceeds  of  an  insurance  policy,  of  which  he  gave  to  his  sons,  to  be  shared 
by  them  equally,  one-third,  and  to  his  daughter  Mrs.  Hudgins,  and  grandson 
Frederick  Leggett,  the  remainder,  to  be  equally  divided  between  them.  He 
also  made  a  provision  through  which  he  required  each  of  bis  beneficiaries  un- 
der the  will,  other  than  his  daughter,  to  give  to  her,  in  a  certain  event,  81,000 
out  of  the  bequests  made  to  them.  His  minor  sons  were  members  of  his  fam- 
ily at  the  time  of  his  death,  and  Mrs.  Hudgins  became  the  guardian  of  their 
persons,  and  by  order  of  the  probate  court  was  permitted,  with  the  minor 
sons,  to  occupy  the  rural  homestead  in  which  the  deceased  had  lived;  but  for 
rent  of  this  it  seems  her  husband  paid  to  the  guardian  of  the  estates  of  the 
minors  the  sum  of  $600  annually.  M.  Sansom  was  the  guardian  of  the  es- 
tates of  the  three  minors.  After  the  estate  of  the  deceased  was  ready  for  par- 
tition, Mrs.  Hudgins,  joined  by  her  husband,  and  by  the  guardian  of  the  es- 
tate of  Frederick  Leggett,  sought  in  the  probate  court  a  partition  of  the  real 
estate,  the  other  beneficiaries  under  the  will  as  well  as  the  executors  being 
made  parties.  The  probate  court  directed  all  the  real  estate,  except  200  acres, 
comprising  the  homestead,  to  be  partitioned,  but  as  to  that  refused  to  order 
partition,  on  the  ground  that  it  had  been  set  apart  for  the  use  of  the  three  mi- 
nors. From  that  decree  an  appeal  was  prosecuted  to  the  district  court,  where 
the  same  judgment  was  entered,  and  from  that  judgment  this  appeal  is  prose- 
cuted. 

The  sole  question  in  this  case  is  whether  the  200  acres  comprising  the  home- 
stead should  have  been  placed  in  partition.  The  will  through  which  the  par- 
ties claim  does  not  attempt  to  make  any  specific  disposition  of  the  homestead, 
but  embraces  it  under  the  general  words,  "all  my  real  estate,  wherever  the 
•same  may  be  situated. "  It  is  therefore  unnecessary,  in  this  case,  to  consider 
whether  a  testator  could  by  will  so  dispose  of  property  used  as  a  homestead  as 
to  prevent  the  occupation  of  it  by  a  surviving  wife,  or  by  guardian  with  the 
minor  children,  under  permission  of  the  proper  court. .  The  constitution,  after 
providing  for  the  descent  and  distribution  of  property  occupied  as  a  homestead, 
declares  that  "it  shall  not  be  partitioned  among  the  heirs  of  the  deceased  dur- 
ing the  life-time  of  the  surviving  husband  or  wife,  or  so  long  as  the  survivor 
may  elect  to  use  or  occupy  the  same  as  a  homestead,  or  so  long  as  the  guard- 
ian of  the  minor  children  of  the  deceased  may  be  permitted,  under  the  order 
•of  the  proper  court  having  the  jurisdiction,  to  use  or  occupy  it."  Const,  art. 
16,  §  52. 

The  application  of  this  provision  of  the  constitution  to  the  facts  before  us 
will  determine  the  rights  of  the  parties;  for  there  is  no  statutory  provision 
adding  to  it.  The  purpose  of  the  constitutional  provision  quoted  evidently 
was  to  secure  the  surviving  husband  or  wife  the  right  to  use  the  homestead 
s»  long  as  he  or  she  might  elect  to  do  so,  and  to  protect  minor  children  in  a 
home  so  long  as,  in  the  opinion  of  the  court  having  jurisdiction  over  the  prop- 
erty and  minors,  it  was  necessary  that  they  should  use  a  homestead.  It  was 
the  right  of  such  persons  to  occupy  the  homestead  which  it  was  the  purpose 
of  the  constitution  to  protect,  anc£  it  therefore  forbids  the  partition  of  the 
homestead  so  long  as  given  conditions  continue.  The  word  "partition"  is 
evidently  used  in  the  constitution  in  its  legal  sense,  and  means  the  act  or  pro- 
ceeding "through  which  two  or  more  co-owners  cause  the  thing  to  be  parti- 
tioned to  be  divided  into  as  many  shares  as  there  are  owners,  and  which  vests 
in  each  of  such  persons  a  specific  part,  with  the  right  to  possess  it  freed  from 
a  like  right  in  other  persons  who,  before  partition,  had  an  equal  right  to  pos- 
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sees.  A  proceeding  which  would  result  in  this  is  forbidden  by  the  constitution, 
so  long  as  the  surviving  husband  or  wife  elects  to  occupy  the  homestead,  or 
so  long  as  the  proper  court  shall  permit  a  guardian,  with  minor  children  of 
the  deceased,  to  occupy.  It  is  a  partition  of  the  homestead  that  is  forbidden, 
but  it  does  not  follow  from  this  that  in  the  partition  of  an  estate  the  home- 
stead may  not  enter  into  the  partition,  if  that  may  be  made  without  defeating 
the  right  of  the  surviving  wife,  husband,  or  children  to  occupy  the  homestead 
as,  under  the  constitution,  they  are  entitled  to  occupy. 

There  is  nothing  in  the  will  of  F.  M.  Sansom — who  seems  to  have  disposed 
of  all  his  real  estate  among  all  his  heirs,  just  as  it  would  have  been  under  the 
law  had  he  left  no  will— which  indicates  his  intention  that  his  minor  sons,  on 
account  of  their  minority,  should  have  any  other  or  greater  interest  in  hjs 
real  estate  than,  by  the  terms  of  his  will,  was  given  to  them  and  each  of  the 
other  devisees.  He  left  a  good  estate,  besides  his  real  property,  which  con- 
sisted of  23  separate  tracts,  situated  in  different  parts  of  this  state.  It  may 
be  that,  in  partition,  the  homestead  may  be  set  apart  with  other  property  to 
the  minors,  or,  if  this  cannot  be  done,  that  it  may  be  set  apart  to  one  of  them, 
or  to  one  of  the  other  devisees,  subject  to  the  right  of  the  guardian  of  the  mi- 
nors to  occupy  it  so  long  as  the  proper  court  may  permit  this  to  be  done.  We 
see  no  reason  why  the  homestead  may  not  enter  into  the  partition  of  the  es- 
tate, and  be  disposed  of  in  any  manner  which  does  not  take  away  the  right 
conferred  upon  the  children  to  occupy  it.  This  right  to  occupy  is  the  sole 
right  which  it  was  the  purpose  to  protect  by  the  provision  of  the  constitution 
quoted,  and  the  partition  of  an  entire  estate,  of  which  a  homestead  may  be  a 
part,  which  does  not  take  away  the  right,  neither  contravenes  the  spirit  nor 
the  letter  of  that  instrument; 

There  is  a  controversy  between  the  guardian  of  the  estate  and  the  guardian 
of  the  persons  of  the  minors  as  to  who  is  entitled  to  control  the  homestead 
while  occupied  by  the  guardian  of  the  persons.  The  guardian  of  the  estate 
of  minors,  obviously,  is  entitled  to  control  all  their  estate,  and,  if  it  yields  & 
revenue,  to  control  that;  but,  while  this  is  true  even  of  a  homestead,  such  a 
guardian  cannot  deprive  a  guardian  of  the  persons  of  the  light  to  occupy  the 
homestead  with  his  or  her  wards,  and  to  use  it  for  the  purposes  of  their  home. 
In  such  a  case,  however,  the  guardian  of  the  persons  in  possession,  with  his- 
wards,  is  not  entitled  to  appropriate  to  himself  profits  arising  from  the  use 
and  occupation  of  the  homestead.  These,  so  far  as  necessary  for  the  support 
of  the  minors,  may  be  used  for  that  purpose,  but  any  sum  not  necessary  for 
that  purpose  should  go  to  the  guardian  of  the  estates. 

The  judgment  of  the  court  below  will  be  reversed,  with  instructions  to  that 
court  to  enter  a  decree  directing  the  partition  of  all  the  real  estate,  including- 
the  homestead,  subject  to  the  right  of  the  guardian  of  the  minors  to  occupy  it 
with  them  during  their  minority,  unless  the  proper* court  shall  sooner  with* 
draw  its  permission  lor  the  guardian  so  to  use  it.    It  is  so  ordered. 


Comer  v.  State.  # 

(Court  of  Appeals  of  Texas.    November  28, 1888.) 

1.  Indictment— Joinder  op  Similar  Offenses — Gaming. 

Where  several  offenses  are  embraced  in  the  same  general  definition,  and  are  pun- 
ishable in  the  same  manner,  (as  gaining  in»a  tavern  or  inn,  and  gaming  in  a  room 
in  and  attached  to  said  tavern  or  inn,)  theyare  not  distinct  offenses,  and  may  be 
charged  conjunctively  in  the  same  count.    Willson,  Grim.  St,  Tex.  $  1989. 

2.  Gaming — In  Private  Rooms— Hotels. 

Pen.  Code  Tex.  art.  856,  relating  to  gaming,  provides  that  ua  private  room  in  an 
inn  or  tavern  is  not  within  the  meaning  of  public  places,  unless  such  room  is  com- 
monly used  for  gaming. "  Held,  that  a  room  in  an  inn,  provided  for  the  accommo- 
dation of  guests,  which  is  engaged  temporarily  for  the  purpose  of  private  gaining, 
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and  not  for  a  guest's  habitation  or  abode,  is  not  a  "private  room;"  particularly 
"where  the  person  who  so  engages  it  has  other  apartments  in  the  same  inn,  which  he 
occupies  as  his  abode. 
8.  Gbxmixal  Law— Appeal— Revhw—  Objections  not  in  Record. 

In  cases  of  misdemeanor,  the  rule  is  that  where  no  special  instructions  are  re- 
quested, and  no  exceptions  reserved  to  the  charge,  apparent  errors  therein  will  not 
be  revised  on  appeal,  unless  they  are  of  a  fundamental  character. 

Appeal  from  county  court,  Cherokee  county;  M.  J.  Whitman,  Judge. 
Defendant,  J.  W.  Comer,  appeals  from  a  judgment  of  conviction  of  the  of' 
fense  of  gaming. 
J.  M.  Duncan,  for  appellant.    Asst.  Atty.  Gen.  Davidson ,  for  the  State. 

White,  P.  J.  It  was  charged  on  the  indictment  that  the  unlawful  playing 
at  a  game  with  cards  was  at  a  " tavern  and  inn,"  and  again  that  it  was  done 
"in  a  room  in  and  attached  to  said  tavern  and  inn;"  the  conjunctive  "and" 
being  used  to  connect  the  two  offenses.  If  several  offenses  are  embraced  in 
the  same  general  definition,  and  are  punishable  in  the  same  manner,  they  are* 
not  distinct  offenses,  and  may  be  charged  conjunctively  in  the  same  count. 
Willson,  Crim.  St.  §  1989.  Tfiis  indictment  was  neither  uncertain  nor  du- 
plicitous,  and  is  in  all  respects  sufficient. 

Our  statute  expressly  prohibits  playing  cards  in  a  public  place,  and  expressly 
names  taverns  and  inns  as  public  nouses  which  come  within  the  inhibition. 
Pen.  Code,  art.  355.  But  it  is  provided  by  article  356  of  the  Penal  Code  that 
Ma  private  room  in  an  inn  or  tavern  is  not  within  the  meaning  of  public  places, 
unless  such  room  is  commonly  used  for  gaming." 

It  is  abundantly  established  in  this  case  that  the  playing  was  done  in  an  inn 
or  tavern,  but  the  contention  is  that  it  was  done  in  a  "private  room,"  and  that 
the  private  room  in  which  it  took  place  was  not  "commonly  used  for  gaming," 
and  that  consequently  no  offense  was  committed.  We  may  concede  that  the 
prosecution  failed  to  show  that  the  room*  was  commonly  used  for  gaming. 
The  evidence  was  that  the  card-playing  was  in  bedrooms — guest-rooms — in 
the  tavern  or  inn.  Defendant,  and  others  with  him,  would  go,  with  permis- 
sion of  the  proprietor,  into  such  rooms,  when  not  occupied  by  guests,  close 
the  door  of  the  room,  and  the  general  public  were  not  thereafter  admitted,  and 
only  those  engaged  in  the  game  occupied  the  room  for  the  time  the  game  lasted. 
The  parties  so  using  the  room  for  a  game  paid  the  clerk  of  the  house  for  the 
use  of  the  room. 

Mr.  Bishop  says:  "  An  inn,  tavern,  or  hotel  is  a  place  for  the  general  enter- 
tainment of  all  travelers  and  strangers  who  apply,  paying  suitable  compensa- 
tion." Biah.  St.  Cr.  (2d  Ed.)  §  297.  Mr.  Webster  defines  "inn"  as  "a  place  of 
shelter;  habitation;  residence;  abode;  a  house  for  the  lodging  and  entertain- 
ment of  travelers;  a  tavern."  He  defines  "tavern"  as  a  "public  house,  where 
entertainment  and  accommodation  for  travelers  and  other  guests  are  pro- 
vided." In  his  definition  of  the  word  "guest,"  in  so  far  as  applicable  to  this 
case,  it  is  "a  lodger  at  a  hotel,"  and  a  "lodger"  is  defined  to  be  "one  who 
lives  at  board  or  in  a  hired  room. "  "Lodging"  is  "a  place  of  rest  for  a  night, 
or  a  residence  for  a  time, — a  temporary  habitation." 

To  make  a  guest-room  in  a  hotel — that  is,  one  appropriated  to  public  use  as- 
such — a  private  room,  it  must  have  been  taken  by  a  guest  or  lodger,  seeking 
rest  for  a  night  or  day,  or  a  residence  for  a  time,  or  one  desiring  to  use  it  for 
a  temporary  habitation, — that  is,  a  "place  of  abode."  Until  so  appropriated 
by  a  "guest,"  it  is  a  part  of  the  public  house  known  as  "tavern  or  inn."  The 
term  "public  place,"  as  used  in  our  gaming  statutes,  does  not  mean  a  place 
solely  devoted  to  the  public  as  distinguished  from  private.  Parker  v.  State, 
26  Tex.  207.  A  house  may  be  said  to  be  a  public  house,  either  in  respect  to- 
its  proprietorship  or  its  occupancy  and  uses.  Shihagan  v.  State f  9  Tex.  430; 
Lockhart  v.  State,  10  Tex.  275.  And  so  a  guest-room  in  a  hotel  is  a  part  of 
the  public  hotel  or  tavern,  in  that  it  is  for  the  use  of  the  public  business  of 
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the  house  in  the  entertainment  of  its  guests,  and  only  becomes  private  after 
it  is  appropriated  by  a  guest. 

In  the  case  in  hand,  the  evidence,  we  think,  most  clearly  shows  that  the 
•room  played  in  was  in  a  tavern;  that  the  parties  playing  in  it  only  occupied 
it  temporarily,  for  the  purpose  of  gaming,  and  for  no  other  purpose;  that  they 
did  not  seek  it  as  a  place  of  habitation,  residence,  or  rest ;  that,  in  so  far  as  the 
room  was  concerned,  they  could  not  be  considered  as  guests  of  the  hotel,  who 
bad  acquired  the  use  and  appropriated  it  for  the  usual  and  ordinary  purposes 
of  guests ;  and  that  consequently  it  was  not  a  private  room.  This  may  be  said 
with  special  emphasis,  so  far  as  this  defendant  is  concerned,  because  the  facts 
show  that  he  was  a  guest  of  the  hotel,  having  an  extensive  suite  of  rooms  in 
another  part  of  the  building,  where  he  resided  with  his  family,  and  where,  for 
aught  that  appears,  he  might  have  played  cards  whenever  he  desired  without 
resorting  to  unoccupied  guest-rooms  in  other  portions  of  the  building. 

No  special  exceptions  were  made  and  reserved  by  defendant  to  the  charge  of 
the  court  as  given  to  the  jury,  and  no  special  instructions  were  requested  for 
defendant.  This  being  so,  and  the  case  being  a  misdemeanor,  the  rule  is  that, 
even  if  errors  in  it  should  be  apparent,  unless  they  are  of  a  fundamental  char- 
acter, they  will  not  be  revised  by  this  court.  Haynes  v.  State,  2  Tex.  App. 
84;  Veal  v.  State,  8  Tex.  App.  475.  We  have  found  no  reversible  error  in 
the  record  on  this  appeal,  and  the  judgment  is  affirmed. 


Woods  v.  State. 
(Court  of  Appeals  of  Texas,    November  28, 1888.) 

1.  Criminal  Law— Plea  vx  Abatement—  Incompetency  of  Grand  Juror. 

The  evidence  taken  in  support  of  a  plea  in  abatement,  that  one  of  the  grand  ju- 
rors was  incompetent  because  he  had  been  convicted  of  felony,  did  not  show  affirma- 
tively that  theoffense  for  which  th%  juror  was  convicted  was  a  felony.  Held,  that 
the  plea  was  properly  overruled,  even  if  the  statute  authorizes  a  plea  in  abatement 
for  such  .cause. 

2.  Witness — Competency— Convicted  Felon. 

The  offense  of  willfully  driving  stock  from  its  accustomed  range,  with  intent  to 
defraud,  is  a  felony;  and  where  a  defendant  is  found  guilty,  and  fined  for  such  of- 
fense, and  takes  no  appeal,  he  is  a  convicted  felon,  and  incompetent  to  testify,  al- 
though no  formal  sentence  has  been  passed  upon  him.    Hurt,  J.,  dissenting. 
-8.  Same— Principal  Offender. 

A  principal  offender  in  the  same  crime  with  the  defendant  on  trial,  although  in- 
dicted separately,  is  not  a  competent  witness,  unless  he  has  been  acquitted.  Code 
Crim.  Proc.  Tex.  art.  781.  * 

A.  Larcent— Ownership  of  Property— Instructions. 

An  indictment  for  larceny  connected  A.,  B.,  and  C.  with  the  ownership  and  pos- 
session of  the  property,  two  of  whom  were  special  owners.  The  court  charged  that 
the  jury  should  convict  if  they  believed,  etc.  .that  the  taking  was  without  the  con- 
sent of  A.,  B.,  or  C,  "or  either  of  them. "  Held  error,  as  authorizing  conviction 
if  any  one  of  the  three  failed  to  consent. 

Appeal  from  district  court,  Williamson  county;  J.  C.  Townes,  Judge. 

Defendant,  Bud  Woods,  was  convicted  of  the  larceny  of  a  horse,  and  he  ap- 
peals. The  indictment  alleged  that  the  horse  was  the  property  of  one  Robin- 
son, but  had  been  estrayed  by  one  Ash,  who  placed  it  in  the  possession  of  one 
Clifton,  to  be  held  for  Ash  and  the  owner,  and  that  it  was  taken  from  the  pos- 
session of  Clifton. 

Asst.  Atty.  Gen.  Davidson,  for  the  State. 

White,  P.  J.  Appellant  interposed  a  plea  in  abatement  of  the  indictment* 
upon  the  alleged  disqualification  and  incompetency  of  one  of  the  grand  jurors 
who  presented  the  bill;  the  ground  of  disqualification  and  incompetency  being 
that  he  had,  before  sitting  on  said  jury,  been  convicted  of  a  felony,  (Code 
Crim.  Proc.  art.  358,  subd.  5»)  and  had  not  been  restored  to  competency  by 
pardon  or  otherwise. 
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Our  statute  provides  that  "any  person,  before  the  grand  jury  have  been  im- 
paneled, may  challenge  the  array  of  jurors,  or  any  person  presented  as  a  grand 
juror,  and  in  no  other  way  shall  objections  to  the  qualifications  and  legality 
of  the  grand  jury  be  heard."     Code  Crim.  Proc.  art.  877. 

Just  after  the  adoption  of  our  Code  of  Criminal  Procedure,  our  supreme 
court,  in  the  case  of  State  v.  Vahl.  20  Tex.  779,  held,  in  effect,  that  the  pro- 
vision above  quoted  abrogated  the  common-law  right,  or  the  right  theretofore 
existing,  to  attack  the  indictment  on  objection  to  the  competency  of  the  grand 
jurors  by  plea  in  abatement,  and  that  the  objections  to  such  jurors  could  only 
be  taken  by  challenge  at  the  time  of  the  organization  of  that  body. 

In  Hudson  v.  State,  40  Tex.  12,  it  was  held  that  the  objection  that  the  grand' 

jury  was  not  legally  constituted  could  not  be  availed  of  by  motion  in  arrest  of 

judgment,  and  it  was  further  said  in  that  case  that  "a  challenge  is  not  simply 

*one  mode  of  reaching  the  objection,  but  the  statute  declares,  in  express  terms, 

that  the  objection  shall  be  made  in  no  other  way. " 

In  Owen*  v.  State,  25  Tex.  App.  552,  8  S.  \V.  Rep.  658,  where  a  similar 
question  to  the  one  now  before  us  was  raised,  we  said:  "A  plea  in  abatement 
to  an  indictment  is  not,  technically  speaking,  provided  for  in  our  Code  of 
Criminal  Procedure.  There  are  two  grounds,  and  only  two,  mentioned  in  our 
Code,  as  sufficient  on  motion  to  set  aside  an  indictment.  Code  Crim.  Proc. 
art.  523.  Independently  of  these  two  grounds,  jeopardy  and  want  of  jurisdic- 
tion are  the  only  other  grounds  known  by  which  to  avoid  and  vacate  an  in- 
dictment after  its  presentment." 

Appellant's  counsel  contends  and  insists  that  the  question  he  raises  is  nec- 
essarily a  jurisdictional  one,  because,  if  it  should  appear  on  proofs  of  his  plea 
that  the  juror  was  incompetent,  then  there  were  in  fact  only  11  grand  jurors 
organized  legally;  and  that,  the  indictment  being  found  by  a  less  number  of 
grand  jurors  than  are  required  by  the  constitution  and  laws,  such  indictment 
was  a  nullity,  and  would  not  support  jurisdiction  for  trial  and  conviction. 
Lott  v.  State,  18  Tex.  App.  627;  Smith  v.  State,  19  Tex.  App.  95.  Sup- 
pose we  concede  the  correctness  of  this  position,  then,  as  to  this  particular 
case,  did  the  court  err  in  overruling  the  plea  in  abatement,  if  treated  as  one  to 
the  jurisdiction?  We  think  not.  The  defendant's  bill  of  exceptions,  taken 
to  the  ruling  of  the  court,  sets  out  all  of  the  evidence  adduced  in  support  of 
the  plea,  but  does  not  set  forth  the  indictment  upon  which  the  grand  juror 
had  been  tried,  and  there  is  no  positive  proof  that  be  was  tried  and  convicted 
of  a  felony;  and  such  fact,  if  a  fact,  is  not  made  to  appear  clearly,  but,  if 
shown  at  all,  is  only  made  to  appear  very  dimly  and  inferentially.  Neither 
the  verdict  nor  judgment  of  conviction  shows  affirmatively  that  the  grand  juror 
had  been  tried  and  convicted  of  a  felony.  The  plea  was  not  supported  by  the 
evidence,  and  it  was  not  error  to  overrule  it,  even  if  such  a  plea  could  have 
been  interposed. 

Instead  of  a  plea  in  abatement,  it  occurs  to  us  that  defendant  might,  per- 
haps properly,  under  the  facts  contended  for,  have  moved  to  set  aside  the  in- 
dictment in  this  case  for  the  reason  that  "a  person  not  authorized  by  law  was 
(present  when  the  grand  jury  were  deliberating  upon  the  accusation  against 
he  defendant,  or  were  voting  upon  the  same. "  This  ground  for  setting  aside 
an  indictment  is  specially  provided  for  by  subdivision  2  of  article  523  of  the 
Code  of  Criminal  Procedure,  and  under  it  defendant  might  have  presented  the 
question  raised;  because,  if  the  proposed  juror  was  a  convicted  felon,  he  would 
be  a  person  unauthorized  and  incompetent  to  be  in  the. grand  jury  room  while 
they  were  deliberating  and  voting  upon  the  finding  of  bills. 

One  Mitch  Adams  had  been  indicted  by  separate  indictment  for  the  theft  of 
the  same  animal  charged  to  have  been  stolen  by  defendant  in  this  case.  He 
had  been  tried  and  convicted  of  willfully  and  fraudulently  driving  said  horse 
from  its  accustomed  range  without  the  consent  of  the  owner,  and  with  intent 
to  defraud  the  owner,  and  had  been  fined  in  the  sum  of  $750.    Defendant 
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offered  to  introduce  Adams  as  a  witness  in  his  behalf,  and  the  state  objected 
to  his  competency,  because  (1)  he  was  a  convicted  felon;  and  (2)  because  he 
bad  not  paid  the  fine  assessed  against  him.  The  objections  were  sustained, 
and  the  witness  was  not  permitted  to  testify. 

It  has  been  held  by  this  court  that  willfully  driving  stock  from  its  accus- 
tomed range,  with  intent  to  defraud,  etc.,  whether  the  punishment  be  im- 
prisonment in  the  penitentiary  or  the  alternative  one  of  fine,  was  a  felony. 
Pen.  Code,  arts.  64.  749;  Campbell  v.  State,  22  Tex.  App.  262,  2S.  W.  Rep. 
825;  Guest's  Case,  24  Tex.  App.  530, 7  S.  W.  Rep.  242;  Taylor's  Case,  25  Tex. 
App.  96,  7  S.  W.  Rep.  861.  It  is  true,  however,  that  ordinarily  a  party,  under 
.our  present  statutes,  cannot  be  held  to  have  been  finally  convicted  of  a  felony 
until  sentence  has  been  passed  upon  him.  Code  Grim.  Proc.  arts.  793,  794; 
Arcia's  Case,  (this  term,)  9  6.  W.  Rep.  685.  In  this  case,  however,  it  was 
not  necessary,  perhaps,  to  pass  sentence  upon  the  defendant,  inasmuch  as  hi^ 
punishment  was  a  pecuniary  fine  only.  Code  Orim.  Proc.  art.  792.  Under 
such  circumstances,  the  court  did  not  err  in  holding  him  incompetent  by  vir- 
tue of  the  judgment  alone, — it  being  for  a  felony, — though  no  sentence  bad 
been  pronounced.  Adams  had  not  appealed  from  said  judgment,  and  our 
Oode  declares  that  "an  accused  person  is  termed  a  « convict'  after  final  con- 
demnation by  the  highest  court  of  resort  which  by  law  has  jurisdiction  of  his 
iase,  and  to  which  he  may  have  thought  proper  to  appeal. "  Pen.  Code,  art. 
27.  The  judgment  rendered  against  him  contains  all  the  requisites  of  a  stat- 
utory judgment.  Code  Crim.  Proc.  art.  791.  But  the  witness  Adams  was  a 
principal  offender  in  the  same  crime  with  the  defendant,  though  indicted  sep- 
arately, and,  unless  he  had  been  acquitted,  he  was  not  a  competent  witness  for 
his  confederate  or  co-principal.  Code  Crim.  Proc.  art  731.  On  this  ground 
the  court  did  not  err  in  excluding  him  as  a  witness. 

We  are  of  opinion  that  fundamental  error  was  committed  by  the  court 
in  its  charge  to  the  jury,  and  that  for  this  reason,  if  for  no  other,  the  judg- 
ment should  be  reversed.  In  the  indictment  Robertson,  Ash,  and  Clifton 
were  all  connected,  by  allegation,  with  the  ownership  and  possession  of  the 
animal  charged  to  have  been  stolen.  It  alleged,  properly,  that  the  animal 
was  taken  "  without  the  consent  of  the  said  Clifton,  or  the  said  Ash,  or  the 
said  Robertson,  or  either  of  them.'1  This  was  altogether  proper  and  neces- 
sary in  order  to  negative  the  consent  of  each  and  all  the  parties  deprived  of 
the  ownership  and  possession.  But  the  court,  in  the  charge  to  the  jury,  in- 
structed them  .that,  if  they  believed  beyond  a  reasonable  doubt,  etc.,  "that 
said  taking  (if  any)  was  without  the  consent  of  the  said  Robertson  or  Ash  or 
Clifton,  or  either  of  them,  *  *  *  then  you  will  find  him  guilty,"  etc. 
This  is  manifestly  erroneous.  It  was  tantamount  to  charging  them  that  they 
might  convict,  if  any  one  of  the  parties  had  not  consented,  though  the  defend- 
ant might  have  had  the  consent  of  the  other  two;  in  other  words,  that  the 
general  and  actual  owner  of  the  property  might  have  given  consent  to  de- 
fendant's taking,  and  yet  he  would  nevertheless  be  guilty  of  the  theft  if  either 
of  the  special  owners  had  not  given  their  consent.  For  this  error  in  the 
charge  of  the  court  the  judgment  must  be  reversed,  and  the  cause  remanded. 

Hurt,  J„  (dissenting.)  I  think  the  witness  Adams  was  incompetent  be- 
cause indicted  and  convicted  for  the  same  offense,  but  do  not  believe  his  con- 
viction was  for  a  felony,  and  that  thereby  he  was  rendered  incompetent.  I 
concur  in  the  opinion  that  the  judgment  should  be  reversed  for  the  reason 

3  Uited. 
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Arispe  v.  State, 
(Court  of  Appeals  of  Texas.    December  19,  1888.) 

1.  Larcent— Possession  op  Stolen  Property— Explanations. 

Evidence  that  defendant  was  found  with  others  in  possession  of  the  stolen  horses 
the  next  morning,  when  immediately  explained  by  his  statement  that  one  <of  the 
other  accused  persons  loaned  him  the  horse,  saying  that  it  was  his  own,  which  is 
not  disproved,  but  is  corroborated  by  proof  of  admissions  of  the  person  stated  to 
have  loaned  the  horse,  made  while  defendant  had  the  horse,  and  before  the  arrest. 
will  not  support  a  conviction  for  larceny,  in  the  absence  of  other  inculpatory  proof.* 

ft.  Same— Instructions. 

In  such  case,  after  instructing  the  jury  that  if  a  reasonable  account  of  his  pos- 
session of  the  horse,  consistent  with  his  innocence,  was  given  by  defendant  when 
first  charged  with  the  theft,  the  burden  was  upon  the  state  to  show  the  falsity  of 
the  explanation,  it  is  error  to  add  that,  if  defendant  did  not  reasonably  account  for 
his  possession  of  the  horse  when  so  accused,  the  jury  should  find  him  guilty. 

Appeal  from  district  court,  Webb  county ;  J.  0.  Russell,  Judge. 

Tomas  Arispe  was  indicted  for  the  larceny  of  horses.  He,  with  Bosalio 
Martinez  and  Trinidad  Buetran,  were  arrested  together  the  morning  after  the 
theft,  in  possession  of  the  horses.  Buetran,  in  addition  to  the  facts  stated  in 
the  opinion,  testified  on  the  trial  that  Martinez  loaned  defendant  the  saddle 
he  was  using,  and  that  Martinez  told  him  before  the  arrest  that  he  loaned  de- 
fendant the  horse  he  was  riding.  Verdict  of  guilty,  and  judgment  thereon. 
Defendant  appeals. 

Asst.  Atty.  Gen.  Davidson,  for  the  State.     Coopwood  &  Son,  for  appellant. 

Hurt,  J.  This  conviction  was  for  the  theft  of  a  horse,  the  alleged  prop- 
erty of  Luis  Telles.  The  assistant  attorney  general  has  confessed  error  in  the 
case. 

When  found  in  possession  of  the  horse  in  question,  defendant  and  two  other 
persons  were  present,  and  near  by  were  four  horses  grazing.  Trinidad  Bue- 
tran, Rosalio  Martinez,  and  appellant  comprised  the  party  supposed  to  be  in 
possession  of  the  horses.  When  the  officer  and  poSse  rode  up,  they  were 
asleep  on  the  ground.  The  prosecutor  states:  "Defendant  gave  an  account 
of  his  possession  of  the  horse.  He  said  that  Rosalio  Martinez  loaned  him  the 
brown  horse,  which  he,  defendant,  had  been  riding,  and  that  the  others  were 
in  the  possession  of  Rosalio.  Rosalio  was  present  when  defendant  said  this 
and  remained  silent.  We  arrested  Rosalio  as  a  thief.  Defendant  said  that 
he  was  innocent  of  the  affair."  Witness  X.  Martinez  stated:  "When  we  ar- 
rested them  defendant  was  lying  down.  He  got  up  and  shook  hands  with 
me.  He  did  not  attempt  to  escape.  I  took  him  aside,  and  told  him  to  tell 
me  who  had  the  horses,  and  he  told  me  that  Rosalio  Martinez  was  the  one 
who  had  the  horses;  that  he  claimed  to  be  the  owner  of  the  horses,  and  that 
he  (defendant)  was  innocent  of  the  affair,  and  asked  me  to  let  him  go." 

That  Martinez  loaned  the  horse  to  defendant  was  not  only  alleged  by  him 
when  first  found  near  the  horses,  but  this  fact  was  strongly  corroborated  by 
the  testimony  of  Trinidad  Buetran,  who  was  one  of  the  parties  found  near 
the  horses,  and  arrested  with  defendant  and  Martinez.  Indeed,  there  is  no 
inculpatory  fact  against  defendant  that  is  not  explained  by  his  statements 
made  when  first  charged  directly  with  the  offense;  and,  instead  of  the  other 
facts  showing  his  explanation  to  be  false,  they  very  strongly  corroborate  his 
statement.  By  his  explanation,  and  the  testimony  of  Trinidad  Buetran,  every 
fact  of  apparent  guUt  is  made  to  consist  with  his  innocence.  We  therefore 
conclude  that  the  verdict  is  against  the  evidence. 

Appellant,  when  first  called  upon,  having  given  a  reasonable  explanation 

1  As  to  the  presumption  of  guilt  arising  from  the  possession  of  recently  stolen  prop- 
erty, see  Brooken  v.  State,  (Tex.)  9  S.  W.  Rep.  735,  and  cases  cited;  State  v.  Espinozei, 
(Nev.)  19  Pac.  Rep.  677,  and  cases  cited. 
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of  his  connection  with  the  stolen  property,  it  was  necessary  for  the  court  to- 
instruct  the  jury  upon  this  subject.  This  was  done  by  giving  the  following 
charge:  "If  you  believe  from  the  evidence  that  the  animal  in  question  had 
been  recently  stolen,  and  defendant  was  found  in  possession  of  the  same,  and 
when  his  right  to  the  possession  of  the  said  animal  was  first  challenged  he 
gave  a  reasonable  account  thereof,  consistent  with  his  innocence,  it  devolves 
upon  the  state  to  show  that  it  is  untrue. n  This  may  be  correct,  but  the 
charge  proceeds  upon  this  subject  as  follows:  "If,  however,  when  his  posses- 
sion was  first  challenged  he  failed  to  reasonably  and  satisfactorily  account  for 
his  possession  thereof,  you  will  find  him  guilty  as  charged  in  the  indictment." 
This  is  unquestionably  erroneous;  it  is  not  the  law.  The  accused  may  fail 
to  explain  his  possession,  but  certainly  he  would  have  the  right  to  prove  it 
innocent,  though  he  made  no  explanation  when  first  called  on  for  one,  or 
whether  he  ever  attempted  to  make  one.  Besides,  this  charge  was  upon  the 
weight  of  evidence. 

Because  of  the  error  in  the  charge,  and  because  the  evidence  does  not  war* 
rant  the  conviction,  the  judgment  is  reversed,  and  the  cause  remanded* 


Brown  v.  State. 
(Court  of  Appeals  of  Texas.    December  19, 1888.) 
Ihstjbawce— Unlawfully  Acting  as  Agbnt— -Information. 

Under  act  Tex.  July  9, 1879,  prohibiting  any  person  from  acting  as  agent  of  an  in- 
surance  company  which  has  not  complied  with  the  laws  of  that  state,  an  informa- 
tion charging  that  defendant  did  "  solicit  insurance  on  behalf  of  the  Kentucky  Mut- 
ual Security  Fund  Company  of  Louisville,  Ky., "  and  transmit  uan  application  for 
insurance  from  said  company,  "etc.,  is  insufficient  on  motion  in  arrest  of  judgment, 
In  not  alleging  that  the  company  named  was  an  insurance  company. 

Appeal  from  county  court,  Smith  county;  B.  B.  Beaird,  Judge. 

Information  against  W.  E.  Brown  for  unlawfully  acting  as  agent  of  an  in- 
surance company,  under  act  Tex.  July  9,  1879,  §g  1,  2,  which  provide  that 
any  person  who  solicits  insurance  on  behalf  of  any  insurance  company,, 
whether  incorporated  under  the  laws  of  this  or  any  other  state  or  foreign  gov- 
ernment, or  who  takes  or  transmits  other  than  for  himself  any  application  for 
insurance,  or  any  policy  of  insurance  to  or  from  such  company,  etc.,  without 
such  company  having  first  complied  with  the  requirements  of  the  laws  of  this- 
state,  or  having  received  the  certificate  of  authority  from  the  commissioner 
of  insurance  of  the  state,  as  required  by  law,  shall  be  guilty  of  a  misde- 
meanor. 

/.  M.  Duncan,  for  appellant.    A$st.  Atty.  Oen.  Davidson,  for  the  State. 

Willson,  J.  Tn  the  information  it  is  charged  that  the  defendant  did  "on 
or  about  the  1st  day  of  January,  1888,  in  the  county  of  Smith  and  state  of 
Texas,  solicit  insurance  on  behalf  of  the  Kentucky  Mutual  Security  Fund 
Company  of  Louisville,  Ky.,  And  did  then  and  there  take  and  transmit  for  H. 
P.  Smith  an  application  for  insurance  from  said  company,  and  did  then  and 
there  receive  and  collect  from  H.  P.  Smith  the  premium  upon  said  policy;  and 
that  the  said  W.  E.  Brown  was  not  then  and  there  a  citizen  of  this  state,  who 
arbitrated  in  the  adjustment  of  losses  between  the  insurers  and  the  assured, 
nor  to  the  adjustment  of  particular  and  general  average  losses  of  vessels  and 
cargoes  by  marine  adjusters  who  had  paid  an  occupation  tax  of  $200  for  the 
year  in  which  the  adjustment  was  made;  and  the  said  W.  E.  Brown  was  not 
then  and  there  a  practicing  attorney  at  law  in  the  state  of  Texas,  acting  in 
the  regular  transaction  of  his  business  as  such  attorney  at  law,  and  who  was 
not  a  local  agent  and  acting  as  adjuster  for  any  insurance  company;  and  that 
said  company  had  not  complied  with  the  requirements  of  the  laws  of  the  state 
of  Texas,  and  had  not  received  a  certificate  of  authority  from  the  commis- 


TeX.]  LANGHAM  V.  8TATK.  113 

sioner  of  insurance,  statistics,  and  history  of  the  state  of  Texas,  as  required 
by  law." 

It  is  evident  that  the  information  was  drawn  under  the  act  of  July  9, 1879, 
defining  Who  are  insurance  agents,  and  prescribing  punishment  for  acting  as 
such  agents  unlawfully,  (Willson,  Grim.  St.  §§  642,  643;)  and  it  was  for  the 
offense  denounced  by  that  act  that  the  defendant  was  convicted.  A  motion 
in  arrest  of  judgment  was  made  by  the  defendant,  and  was  overruled  by  the 
court.  The  special  ground  of  the  motion  in  arrest  is  that  the  information  is 
insufficient  because  it  does  not  aver  that  the  "Kentucky  Mutual  Security  Fund 
Company, "  of  which  the  defendant  is  charged  as  acting  as  agent,  was  then 
and  there  an  insurance  company. 

There  is  no  express  averment  in  the  information  that  said  company  was  an 
insurance  company.  Is  such  averment  essential?  We  are  of  the  opinion 
that  it  is,  in  an-  information  or  indictment  framed  under  the  act  referred  to. 
Under  that  act  it  is  not  an  offense  to  act  as  agent  for  any  other  than  an  in- 
surance company.  A  careful  reading  of  the  act  will  make  manifest  the  cor- 
rectness of  this  conclusion.  If  this  prosecution  was  under  the  act  of  1875, 
(Pen.  Code,  art.  387,)  it  might  not  be  necessary  to  allege  more  than  that  the  de- 
fendant did  transact  the  business  of  life,  fire,  or  marine  insurance  in  this  state 
as  agent,  stating  the  acts  which  he  performed,  and  the  name  of  the  company 
for  which  he  acted.  But  that  article,  and  the  statute  under  which  this  con- 
viction was  had,  are  materially  different,  and  cannot  be  construed  as  one  stat- 
ute. They  prescribe  different  penalties,  and  different  elements,  and  cannot 
be  regarded  as  embracing  but  one  and  the  same  offense. 

In  all  other  particulars  than  the  one  mentioned  the  information  is  sufficient, 
(Smith  v.  State,  18  Tex.  App.  69;)  and  it  would  perhaps  be  sufficient  in  this 
particular  if  we  could  be  permitted  to  indulge  in  inference.  From  the  state- 
ments in  the  information  it  might  be  inferred  that  the  company  named  was 
an  insurance  company.  But  inferences  and  intendments  cannot  be  indulged 
in  testing  the  sufficiency  of  an  indictment  or  information.  The  facts  which 
constitute  the  offense  must  be  directly  and  explicitly  averred,  and  this  rule 
is  imperative,  and  not  to  be  disregarded.  Everything  should  be  stated  in  an 
indictment  or  information  which  it  is  necessary  to  prove.  Code  Crim.Proc. 
art.  421.  In  a  prosecution  for  this  offense  it  would  certainly  be  necessary  to 
prove  that  the  defendant  acted  as  agent  for  an  insurance  company,  and  yet  it 
is  not  alleged  that  he  did  so  act  for  an  insurance  company,  but  merely  that  he 
acted  for  the  Kentucky  Mutual  Security  Fund  Company,  which  may  or  may 
not  have  been  an  insurance  company.  Kerry  v.  State,  17  Tex.  App.  178;- 
Pieree  v.  State,  Id.  232. 

Because,  in  our  opinion,  the  information  and  the  complaint  upon  which  the 
tame  is  based  are  substantially  defective,  the  judgment  is  reversed,  and  the 
prosecution  is  dismissed. 

g  

Langham  v.  State. 
(Court  of  Appeals  of  Texas.    December  12, 1888,) 
Labgbht— Ownership  or  Pbopbbtt— Description. 

On  conviction  for  theft  under  an  indictment  alleging  that  the  article  stolen  was 


the  property  of  some  person  to  the  grand  jurors  unknown,  a  new  trial  will  be  granted 
— *"—*  ft  does  not  appear  that  reasonable  <-■■"•---  - 

er,  and  the  defendant  offers  newly-< 
the  evidence  of  ownership  given  on  the  trial. 


where  ft  does  not  appear  that  reasonable  diligence  was  used  to  discover  the  name 
of  the  owner,  and  the  defendant  offers  newly-discovered  evidence  corroborative  of 


Appeal  from  district  court,  Limestone  county;  S.  R.  Frost,  Judge. 

Indictment  for  theft  of  a  colt.  A  witness  for  the  state  testified  that  on  the 
day  alleged  in  the  indictment  defendant  requested  him  to  go  with  him  to  hunt 
for  a  horse;  that  they  found  the  horse  and  the  colt  described  in  the  indictment 
together,  and  that  defendant  said  he  bought  the  colt  for  $35;  that  they  drove 
the  animals  to  witness'  house,  and  while  there  defendant  told  witness'  half 
v.l08.w.no.2 — 8 
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brother,  who  also  corroborated  witness  in  this  statement,  that  he  had  "hooked" 
the  colt  from  a  man  who  hooked  it  below  the  town  of  Groesbeck,  and  that  be 
might  as  well  have  it  as  that  man.  Two  other  witnesses  saw  defendant  hunt- 
ing the  colt,  and  he  told  thein  that  he  got  it  by  trade.  None  of  the  state's 
witnesses  knew  who  owned  the  colt.  8.  Pursley  testified  for  the  defense  that 
he  owned  the  colt,  and  that  he  told  one  D.  Hankins  to  look  out  for  it,  and 
bring  it  back  to  him.  Hankins  testified  that  he  did  so,  and  that  defendant 
told  him  there  was  such  a  colt  on  his  premises,  and  he  requested  him  to  take 
it  up  and  keep  it  for  him,  and  that  a  few  days  afterwards  he  got  it  from  de- 
fendant, and  took  it  to  Pursley.  There  was  evidence  that  the  character  of  de- 
fendant for  honesty  was  good,  and  that  the  reputation  of  S.  Pursley  and  D. 
Hankins  for  veracity  was  bad.  Defendant  moved  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence,  in  that  £.  Hankins  and  one  Grouch 
would  testify  that  they  heard  S.  Pursley  tell  D.  Hankins  to  look  out  for  and 
bring  him  the  colt  described,  and  that  B.  Pursley  would  testify  that  the  colt 
described  in  the  indictment  was  the  property  of  his  brother  S.  Pursley. 
Kimbell  &  Kimbell,  for  appellant.    As$U  At  y.  Ben.  Davidson,  for  the  State. 

White,  P.  J.  Appellant  was  tried  and  convicted  upon  an  indictment  for 
the  theft  of  a  colt,  the  property  of  some  person  to  the  grand  jurors  un- 
known. At  the  trial  the  evidence  showed  that  the  colt  was  the  property  of 
one  Pursley.  There  is  no  effort  to  show  what,  if  any,  diligence  was  used  by 
the  grand  jury  to  discover  the  owner  before  finding  and  returning  the  bill  of 
indictment.  "It  is  a  well-settled  rule  that,  when  the  grand  jury  could  have 
ascertained  the  name  of  the  owner  of  stolen  property  by  the  use  of  reasonable 
diligence,  it  is  their  duty  to  do  so,  and,  failing  in  this  duty, a  new  trial  should 
be  granted."  Atkinson  v.  State,  19  Tex.  App.  462,  citing  Jorasco  v.  State, 6 
Tex.  App.  238;  Williamson  v.  State,  13  Tex.  App.  514;  Brewer  v.  State,  18 
Tex.  App.  456. 

Sell  Pursley  testified  that  he  owned  the  colt;  that  it  got  away  from  the 
range,  and  he  told  Dave  Hankins  to  hunt  and  get  it  up  for  him ;  that  Han- 
kins did  bring  it  back  to  his  (witness')  house;  and  that  the  colt  is  now  at  his 
place.  Haukins  testified  that  he  told  defendant,  Langham,  to  take  the  colt 
up,  and  keep  it  until  he  (witness)  could  come  and  get  it;  and  that  he  got  the 
colt  from  defendant,  and  took  it  to  Sell  Pursley.  Unless  both  Pursley  and 
Hankins  swore  falsely,  there  is  no  question  as  to  the  identity  of  the  animal. 
Defendant  may  have  lied  or  joked  about  his  having  "hooked"  the  animal.  He 
„ proved  a  good  character  for  honesty.  In  the  light  of  this  evidence,  we  do  not 
think  the  conviction  should  be  permitted  to  stand,  in  view  of  it,  we  are 
clearly  of  opinion  the  court  should  have  granted  a  new  trial  for  the  newly- 
discovered  evidence.    The  judgment  is  reversed,  and  the  cause  is  remanded. 


Ex  parte  Jones. 
(Court  of  Appeals  of  Texas.    December  19, 1888.) 

Bail— When  Allowed— Indictment  fob  Murder. 

Relator  was  arrested  for  the  murder  of  a  locomotive  engineer,  effected  by  wedg- 
ing slate  torn  from  a  cattle-guard  on  the  track.  The  track  was  intact  an  hour  and 
three-quarter*  before  the  disaster.  Relator  lived  half  a  mile  from  the  cattle-guard, 
and  tracks  corresponding  with  his  were  found  near  the  guard,  and  followed  in  the 
direction  of  his  house.  Relator  had  made  threats  against  the  railroad  company  on 
account  of  its  rejection  of  a  claim  for  a  colt  killed  on  the  track.  Former  unsuccess- 
ful attempts  to  wreck  trains  at  that  point  were  shown,  relator  having  been  seen 
near  by  when  one  of  them  was  discovered.  Relator,  some  two  hours  before  the  dis- 
aster, was  seen  going  towards  the  track,  though  not  directly  towards  the  cattle- 
guard.  A  woman  testified  that  relator  had  asked  her  to  testify  that  she  spent  that 
night  with  him  at  his  house.  Another  witness  testified  that  relator  had  asked  him 
to  write  a  note  for  the  railroad  authorities  to  the  effect  that  the  criminal  had  left 
the  country ;  also  that  before  the  disaster  relator  had  found  a  bull  of  witness1  dead 
near  the  track,  and  had  proposed  to  break  its  legs,  so  as  to  found  a  claim  against 
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the  railroad.  Relator  attempted  to  prove  an  aW>l,  but  the  evidence  was  conflicting 
and  unsatisfactory.  Heidi,  not  such  proof  evident  as  would  justify  the  refusal  of 
bail. 

Appeal  from  district  court,  McLennan  county;  E.  Williams,  Judge. 

A  train  of  the  Houston  &  Texas  Central  Railway  was  wrecked  by  obstruc- 
tions placed  upon  the  track  near  the  town  of  Ross,  in  McLennan  county,  Tex., 
on  the  evening  of  August  7, 1888,  at  (as  well  as  the  record  can  be  deciphered) 
52  minutes  past  8  o'clock.  The  result  of  the  said  wreck  was  the  killing  of  G. 
R.  Moses,  the  engineer,  by  the  locomotive.  The  relator,  James  Jones,  was 
charged  with  having  placed  the  obstructions  on  the  track,  and,  by  indictment, 
with  the  murder  of  the  said  Moses.  On  the  evidence  adduced  this  court  re- 
verses the  ruling  of  the  lower  court,  and  awards  bail  in  the  sum  of  $2,500. 

Stated  briefly,  the  state  proved  that  the  train  was  wrecked,  and  Moses  killed, 
by  the  wedging  on  the  track  by  some  person  of  slats  torn  from  a  "cattle-guard. " 
The  conductor  of  the  train  which  last  passed  the  cattle-guard  before  the  wreck 
testified  that  the  said  guari  was  intact  at  45  minutes  past  5  o'clock;  and  a 
state's  witness,  who  passea  it  at  10  minutes  past  7  o'clock,  testified  that  it 
was  then  intact.  The  defendant,  a  negro,  lived  in  Battle's  field,  between  700 
and  800  yards  from  the  cattle-guard.  The  tracks  of  a  man,  which  tracks  cor- 
responded in  size  and  appearance  with  the  defendant's  shoes,  were  found  near 
the  cattle-guard,  and  followed  200  yards  in  the  direction  of  the  defendant's 
house.  Those  tracks  were  not  fou  nd  going  to  the  cattle-guard.  It  was  proved 
that  some  months  prior  to  the  wreck  a  three-weeks-old  colt  of  the  defendant 
was  killed  by  the  railway,  and  that  the  defendant  filed  with  the  stock  agent 
of  the  company  a  claim  of  $100  for  a  two-year-old  colt,  17  hands  high,  and  re- 
fused to  accept  as  compensation  the  sum  of  $30,  offered  by  the  company,  and 
afterwards  said  that  "before  the  company  got  through  with  him  they  would 
wish  they  had  paid  him."  One  of  the  state's  witnesses,  a  detective,  testified 
that  evidence  gathered  by  him  showed  that  as  many  as  five  unsuccessful  at- 
tempts had  been  made  to  wreck  the  train  at  the  same  point,  before  the  fatal 
August  7th.  Another  state  witness,  who  lived  near  the  scene  of  the  disaster, 
testified  that  in  the  preceding  July  he  found  a  railroad  tie  wedged  on  the  track, 
near  the  cattle-guard,  and  about  the  same  time  saw  the  defendant  in  Battle's 
field,  squatting  behind  a  bush,  as  if  answering  a  call  of  nature.  He  removed 
that  tie,  throwing  it  at  least  10  feet  from  the  track.  Returning  later  on  the 
same  day,  he  found  that  the  same  tie  had  been  replaced  on  the  track,  and  he 
again  removed  it.  Another  witness  testified  that  while  in  the  vicinity  of  the 
cattle-guard,  between  6  and  7  o'clock  on  the  fatal  evening,  he  saw  the  defend- 
ant going  towards  the  railroad  track,  through  Battle's  field,  but  not  directly 
towards  the  cattle-guard  near  which  the  wreck  occurred.  Another  witness 
testified  that  on  August  5th,  two  days  before  the  wreck,  he  saw  removed  from 
the  track  two  ties  that  had  been  placed  on  it  as  obstruction.  One  Lou  Clay- 
ton, a  female,  testified  for  the  state  that  she  spent  the  fatal  night  sick  in  bed 
at  Ed  Oliver's  house.  After  the  tragedy  the  defendant  requested  her  to  tes- 
tify in  his  behalf  that  she.  spent  that  night  with  him  at  his  house,  which  wit- 
ness declined  to  do.  A  defense  witness  stated  on  cross-examination  that 
some  time  after  the  wreck,  and  before  his  arrest,  the  defendant  requested  him 
to  write  for  him  a  note  to  the  railroad  authorities  to  the  effect  that  "the  man 
who  wrecked  the  train  is  not  here  now,  but  has  left  the  country/'  He  ex- 
plained to  the  witness  that  he  proposed  to  drop  that  note  on  the  track,  and 
thus  induce  the  railroad  men  not  to  molest  him.  The  witness  refused  to  write 
the  note.  The  same  witness  testified  that  the  defendant,  Rye  or  six  months 
before  the  wreck,  told  him  of  finding  the  dead  body  of  one  of  his  (witness') 
bulls,  which  he  said  he  thought  the  railroad  killed,  although  the  body  was  not 
on  the  track  nor  the  dump,  and  he  proposed  to  take  an  ax  and  break  the  dead 
animal's  legs,  to  evidence  a  killing  by  the  railroad,  and  thus  enable  the  wit- 
ness to  make  a  claim  for  damages. 
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The  defense  relied  upon  was  an  alibi.  Three  or  four  witnesses  located  the 
defendant  at  Battle's  house,  1,000  or  1,200  yards  distant  from  the  cattle-guard, 
from  early  in  the  evening  until  a  short  time  before  the  wreck.  Their  testi- 
mony was  purely  speculative,  and  conflicting-as  to  whether  or  not  the  defend- 
ant had  time,  after  he  left  Battle's  house  on  that  evening,  to  go  to  his  house, 
and  thence  to  the  guard,  and  place  the  obstructions,  by  the  time  the  wreck 
occurred.  The  time  testified  to  by  these  witnesses  was  only  estimated.  These 
witnesses,  who  found  defendant  at  his  house  as  soon  as  they  could  reach  it, 
after  the  wreck,  doubted  that  defendant  could  have  gone  to  the  guard  since 
he  left  Battle's  house,  placed  the  obstructions,  and  returned  to  his  house,  and 
gone  to  sleep,  as  he  appeared  to  have  done.  They  estimated  the  lapse  of  time 
to  have  been  about  25  minutes.  Experts  testified  that  an  ordinary  traveler 
could  make  the  trip  within  15  minutes.  The  defendant's  mistress  testified 
that  defendant  came  direct  to  his  house  from  Battle's  house,  and  did  not  leave 
home  afterwards.  She  also  testified  that  Lou  Clayton  spent  that  night  at  de- 
fendant's house,  and  was  there  when  def  en  dan  L  arrived.  She  was  contra- 
dicted by  three  witnesses,  who  testified  that  Lou  Clayton  spent  that  night  in  a 
sick-bed  at  Ed  Oliver's  house. 

Asst.  Atty.  Gen.  Dacidson,  for  the  State. 

White,  P.  J.  After  his  indictment  for  the  murder  of  G.  R.  Moses,  and 
arrest  thereunder,  appellant  sued  out  a  writ  of  habeas  corpus  for  bail,  and,  the 
same  coming  on  for  hearing  before  the  Hon.  Eugene  Williams,  district 
judge,  bail  was  refused  him.    From  that  judgment  this  appeal  is  here  taken. 

We  have  given  the  evidence,  as  shown  in  the  record,  a  most  careful  con- 
sideration, and  in  our  opinion  appellant  is  entitled  to  bail.  Wherefore  the 
judgment  is  reversed,  and  appellant  will  be  released  from  custody  upon  his 
execution  of  a  bond  with  good  and  sufficient  security,  conditioned  as  the  law 
directs,  in  the  sum  of  $2,500,  for  his  appearance  to  answer  to  said  indictment 
for  murder.  The  judgment  is  reversed,  and  appellant  admitted  to  bail  in  the 
sum  of  £2,500. 


Simmons  t>.  State. 
{Court  of  Appeals  of  Texas.    December  5, 1S88.) 

Criminal  Law—New  Trial— Absent  Witnesses. 

On  conviction  for  perjury  in  testifying  to  an  act  of  sexual  intercourse  with  the 
prosecuting  witness,  she  being-  the  only  witness  who  testified  to  the  falsity  of  the 
statements,  and  being  only  circumstantially  corroborated  by  evidence  going  to 
show  that  defendant  could  not  have  been  at  her  house  at  the  time  he  testified,  and 
that,  after  giving  his  testimony,  he  forthwith  left  the  county,  a  new  trial  should 
be  granted  to  obtain  evidence  which  would  explain  his  reasons  for  leaving  the 
county,  and  circumstantially  corroborate  his  statements  of  his  whereabouts  at  the 
time  in  question,  while  explaining  the  strongest  corroborating  testimony  for  the 
prosecution,  although  a  continuance  to  obtain  the  same  testimony  was  properly 
denied  on  account  of  defendant's  lack  of  diligence. 

Appeal  from  district  court,  McLennan  county;  E.  Williams,  Judge. 

Indictment  of  Ii.  L.  Simmons  for  perjury.  Defendant  was  convicted,  and 
appealed  from  an  order  refusing  a  new  trial. 

Nettie  H.  Simmons  sued  her  husband,  N.  C.  Simmons,  (the  father  of  thia  ap- 
pellant by  a  former  wife,)  for  divorce,  in  his  cross-action  for  divorce,  the 
respondent,  N".  C.  Simmons,  alleged  an  act  of  adultery  on  the  part  of  X.  H. 
Simmons  with  this  appellant;  and  on  the  divorce  trial,  the  defendant,  as  a 
witness  for  the  respondent,  testified  that  he  went  to  the  house  of  N.  H.  Sim- 
mons on  the  evening  of  September  9,  1887,  arriving  at  that  house  a  little  be- 
fore sundown,  and  finding  no  person  at  the  said  house  but  Mrs.  Simmons; 
that  within  a  short  while  after  his  arrival  Mrs.  Simmons  invited  him  into 
her  peach  orchard,  and  there  requested  him  to  act  the  part  of  a  husband  to 
her;  that  he  consented,  she  laid  down  on  the  ground,  and  he  had  carnal  inter- 
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course  with  her;  that  he  went  to  Mrs.  Simmons'  house  by  the  direct  or  main 
road  from  Bruce ville,  and  that  the  carnal  act  occurred  about  sundown.  This 
testimony  is  the  perjury  assigned  against  the  appellant. 

On  this  trial  Mrs.  Simmons  testified  that  the  said  testimony  of  the  defend- 
ant on  the  divorce  trial  was  absolutely  false;  that  the  defendant  was  not  on 
her  premises  on  the  said  September  9,  1887,  nor  for  a  week  or  10  days  before 
that  time;  that  the  daughter  of  Mrs.  Abemathy,  who  lived  on  the  main  road 
between  her  house  and  Bruceville,  spent  the  larger  part  of  the  day  of  the  said 
September  9th  at  her  house;  and  that  Mrs.  Whaley  and  Mrs.  Leavett  came 
to  her  house  early  on  the  morning  of  the  said  day,  and  left  it  at  sundown,  and 
returned  to  Bruceville  by  the  main  road,  over  which  the  defendant  testified 
that  he  came  to  the  house,  and  that,  as  the  said  ladies  were  leaving  the  house, 
N.  C.  Simmons,  her  then  husband,  was  seen  in  the  distance,  coming  to  the 
house,  where  he  arrived  within  a  very  few  minutes.  The  corroborating  wit- 
nesses were  Mrs.  Abernathy,  Mrs.  Whaley,  and  Mrs.  Leavett,  the  theory  of 
the  state  being  that  if  defendant  went  to  Mrs.  Simmons'  house  by  the  main 
road,  as  he  testified,  he  must  necessarily  have  passed  Mrs.  Abernathy's  house; 
and  that,  if  he  reached  Mrs.  Simmons'  house,  and  joined  her  before  sundown, 
as  he  testified,  he  must  have  done  so  while  Mrs.  Whaley  and  Mrs.  Leavett 
were  there. 

Mrs.  Abernathy  testified  that  neither  the  defendant  nor  any  other  man 
passed  her  house  on  the  main  road  going  towards  Mrs.  Simmons'  house  from 
the  direction  of  Bruceville,  at  any  time  on  the  said  September  9th.  She  saw 
a  man,  whom  she  took  to  be  N.  C.  Simmons,  driving  a  wagon  towards  Mrs. 
Simmons'  house  from  another  direction  than  Bruceville;  and  about  the  same 
time — it  then  being  a  little  after  sundown — Mrs  Leavett  and  Mrs.  Whaley 
passed  her  house  in  a  buggy,  traveling  the  main  road  towards  Bruceville. 

Mrs.  Whaley,  corroborated  by  Mrs.  Leavett,  testified  that  she  and  Mrs. 
Leavett  spent  the  day  with  Mrs.  Simmons,  and  left  the  house  about  or  a  lit- 
tle after  sundown;  that  they  traveled  the  main  road,  via  Mrs.  Abernathy's, 
to  Bruceville,  and  that  they  did  not  meet  the  defendant  nor  any  other  person 
en  route,  and  that  she  did  not  see  the  defendant  on  that  day.  These  and 
other  witnesses  testified  that  Mrs.  Simmons'  reputation  for  chastity  was  good. 

The  state  proved  that  the  defendant  disappeared  from  McLennan  county 
immediately  after  he  had  testified  in  the  divorce  case,  and  was  arrested  sub- 
sequently in  a  distant  county.  The  state  also  proved  that  the  "main  road" 
from  Mrs.  Simmons'  place  to  Bruceville  was  the  road  through  her  field,  via 
Mrs.  Abernathy's  house,  to  its  confluence,  near  the  corner  of  Bruce's  field, 
with  the  Bruceville  and  Moo  res  ville  road,  and  thence  to  Bruceville  over  said 
road.  It  was  shown  by  both  the  state  and  the  defense  that  a  person  could 
travel  the  Bruceville  road  and  get  to  Mrs.  Simmons'  house  without  going  by 
Mrs.  Abernathy's  house.  To  do  so  such  person  would  pass  beyond  the  point 
near  Bruce's  corner  where  the  Bruceville  road  was  intercepted  by  the  road 
through  Mrs.  Simmons'  field  to  a  certain  spring,  a  quarter  of  a  mile  distant, 
and  thence  across  a  small  prairie  to  the  lot  at  the  rear  of  Mrs.  Simmons' 
house,  that  route  being  three-quarters  of  a  mile  longer  than  the  "main  road." 

N.  C.  Simmons  testified,  for  the  defense,  that  he  left  home  (the  house  of 
Mrs.  Simmons)  on  the  morning  of  September  9th.  He  went  to  Eddy,  three 
miles  and  a  half  distant,  in  a  two-horse  wagon,  taking  with  him  a  load  of  lint 
cotton  to  be  ginned.  He  remained  in  Eddy  all  day.  About  sundown  he 
bought  two  bottles  of  beer  in  Whaley's  saloon  in  Eddy,  and  about  dark  left 
Eddy,  with  a  bale  of  cotton,  and  the  seed  therefrom,  in  his  wagon.  He  got 
home  after  night,  and  found  the  defendant  there.  Defendant  told  him  that 
he  came  from  Lorena,  and  that  he  met  Joe  Lockard  at  the  spring  on  the 
Bruceville  and  Mooresville  road.  Defendant  left  the  house  next  morning. 
Witness  was  under  indictment  for  subornation  of  perjury  in  the  divorce  suit. 
Orr,  the  proprietor  of  the  gin  in  Eddy,  testified  that  N.  C.  Simmons  got  a  bale 
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of  cotton  ginned  by  him  on  September  8th  or  9th,  and  left  Eddy  with  it  about 
sundown,  going  towards  his  home.  Witness  was  not  positive  whether  that 
was  September  8th  or  9th,  but  to  his  best  knowledge  it  was  the  8th.  Bob 
Whaley  testified  that  N.  0.  Simmons  was  in  his  saloon  in  Eddy,  and  bought 
two  bottles  of  beer,  about  sundown  on  September  8th  or  9th.  He  then  had 
a  bale  of  cotton  in  his  wagon.    He  went  off  towards  his  then  home. 

George  Lawrey  testified  for  the  defense  that  the  defendant  spent  the  night 
of  September  8th  with  him,  and  all  of  the  9th,  until  near  sundown,  when  he 
left  Bruceville,  saying  that  he  was  going  to  Mrs.  Simmons'  house,  to  stay  all 
night.  He  rode  off  on  horseback  towards  Mrs.  Simmons'  house.  Defendant 
came  from  Carter's  house,  in  Dallas  county,  to  testify  on  the  divorce  trial, 
leaving  his  saddle  and  horse  with  Carter,  for  whom  he  was  then  at  work. 

Joe  Lockard  testified  for  the  defense  that  one  evening  early  in  September, 
1887, — a  few  days  before  he  heard  of  the  trouble  between  Mr.  and  Mrs. 
Simmons, — he  met  the  defendant  at  the  spring  on  the  Bruceville  road,  men- 
tioned by  the  previous  witnesses.  It  was  then  about  sundown.  Defendant 
said  that  he  was  going  to  Mrs.  Simmons'  house  to  spend  the  night,  and  rode 
off  across  a  small  prairie  in  that  direction. 

This  trial  was  had  on  May  11  and  12,  1888.  The  diligence  and  the  sub- 
stance of  the  absent  testimony  disclosed  in  the  application  for  continuance 
was  as  follows: 

Defendant  showed  in  his  motion  for  a  continuance  that  on  the  7th  day  of 
April,  1888,  he  secured  an  attachment  for  Ernest  Cox,  of  Webb  county,  Tex., 
returnable  on  the  10th  day  of  May,  1888.  That  said  attachment  was  returned 
from  Webb  county  unexecuted.  Defendant  in  said  motion  showed  that  the 
said  Ernest  Cox  would  testify  that  on  the  evening  of  the  said  9th  day  of  Sep- 
tember, 1887,  he  (the  said  Ernest  Cox)  met  appellant  in  the  vicinity  of  the  res- 
idence of  Mrs.  Nettie  Hough  Simmons,  near  night,  and  that  affiant  was  going 
towards  said  residence,  and  told  witness  that  he  was  going  to  said  residence 
for  some  cattle,  and  would  remain  there  all  night.  Defendant  also  showed  in 
said  motion  that  on  the  7th  day  of  April,  1888,  he  secured  an  attachment  for 
Finley  Nelson,  of  Parker  county,  Tex.  That  said  last-named  attachment 
was  duly  forwarded  to  the  sheriff  of  Parker  county,  Tex.,  and  was  returned 
without  any  execution,  or  any  reason  for  a  failure  to  execute,  noted  upon  the 
process.  Defendant  set  forth  in  said  motion  that  he  expected  to  prove  by 
said  Finley  Nelson  that  he  (witness)  met  N.  C.  Simmons  after  dark  on  the 
9th  day  of  September,  1887,  and  that  the  said  N.  C.  Simmons  was  then  com- 
ing from  the  direction  of  Eddy,  and  going  towards  the  Mrs.  Nettie  Hough 
Simmons  place.  An  attachment  was  sent  to  Dallas  county  for  the  witness 
Carter,  but  had  never  been  returned.  Defendant  expected  to  prove  by  Carter 
that  he  was  in  Carter's  employ  in  Dallas  county,  and  went  from  his  house  to 
Waco  to  testify  on  the  trial  of  the  divorce  case,  leaving  his  saddle  and  horse 
in  the  care  of  Carter,  and  that  immediately  after  the  said  trial  he  returned  to 
Carter's  house,  and  remained  in  his  employ  as  long  as  Carter  had  any  work 
for  him  to  do. 

Pearce  &  Boynton,  for  appellant.    AssL  Atty.  Qen.  Davidson,  for  the  State. 

Willson,  J.  We  are  of  the  opinion  that  the  testimony  of  the  absent  wit- 
nesses, as  set  forth  in  the  application  for  continuance,  is,  in  view  of  the  evi- 
dence adduced  on  the  trial,  both  material  and  probably  true.  It  would  tend 
strongly  to  destrpy  the  force  of  the  circumstantial  testimony  adduced  by  the 
state  in  corroboration  of  the  testimony  of  Mrs.  Hough,  who  was  the  only  wit* 
ness  that  testitied  to  the  falsity  of  the  statements  of  defendant  upon  which 
perjury  is  assigned.  Carter's  testimony  would  explain,  at  least  tend  to  ex- 
plain, why  defendant  left  McLennan  county  soon  after  testifying  in  the  di- 
vorce suit,  and  tend  to  show  that  defendant  had  not  tied  from  McLennan 
county  to  escape  this  prosecution.    The  testimony  of  the  other  two  witne. 
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would  tend  to  contradict  and  disprove  the  theory  of  the  state  that  the  de- 
fendant was  not  at  Mrs.  Hough's  house,  or  on  her  premises,  at  the  time  he 
testified  he  had  sexual  intercourse  with  her,  and  would  tend  to  explain  the 
most  potent — in  fact,  the  only — evidence  corroborating  Mrs.  Hough,  in  a  man- 
ner that  might  render  such  corroborating  evidence,  in  the  estimation  of  a  jury, 
of  no  force  or  weight  whatever.  It  is  true  that  defendant's  application  for  a 
continuance  does  not  show  legal  diligence  to  obtain  the  testimony  of  absent 
witnesses,  and,  because  it  was  in  this  respect  insufficient,  the  court  did  not 
err  in  refusing  to  grant  the  continuance. 

But  in  reviewing  the  matter  on  defendant's  motion  for  new  trial  the 
question  of  diligence  should  have  been  disregarded,  and  the  only  inquiry  in 
the  mind  of  the  court  should  have  been,  is  the  absent  testimony  material  to 
the  defendant,  and  is  it  probably  true?  If  the  evidence  adduced  on  the  trial 
demands  an  affirmative  answer  to  such  inquiry,  a  new  trial  should  be  granted 
the  defendant,  notwithstanding  his  application  for  a  continuance  was  prop- 
erly refused.  Willson,  Crim.  St.  §  2186;  Medina's  Case,  25  Tex.  App.  247,  7 
S.  W.  Bep.  667;  Cordway's  Case,  25  Tex.  App.  405,  8  S.  W.  Rep.  670.  Such 
answer  is,  in  our  opinion,  demanded  by  the  evidence,  and  the  court  erred  in 
not  granting  the  defendant  a  new  trial. 

We  find  no  material  error  in  the  charge  of  the  court,  nor  in  any  ruling  or 
action  of  the  court,  except  the  one  above  mentioned.  We  shall  not  discuss 
the  sufficiency  of  the  evidence  to  sustain  the  conviction.  On  another  trial 
the  facts  proved  may  differ  materially  from  those  now  before  us. 

The  judgment  is  reversed  and  remanded. 


Owen  t>.  Howard  Ins.  Co. 
(Court  of  Appeals  of  Kentucky.    December  4, 1888.) 

1.  Isbubauce— Action  on  Poucr— Suit  in  One  Year— Sunday. 

Where  an  insurance  policy  requires  suit  to  be  boought  within  12  months  after  a 
fire  occurs,  and  the  last  day  of  such  12  months  falls  on  Sunday,  suit  brought  on  the 
following  Monday  is  in  time. 

2.  Same— Venue. 

An  action  on  an  insurance  contract,  made  in  the  county  in  which  the  assured  re- 
sides and  the  property  is  located,  but  in  which  the  company,  whose  principal  office 
is  in  another  state,  has  no  agent,  may  be  brought  in  another  county  in  which  the 
company  has  a  local  agent;  Code  Ky.  §§  71,  72,  providing  that  an  action  against  an 
insurance  company  may  be  brought  in  the  county  in  which  its  principal  office  is 
situated,  or,  if  it  arise  out  of  a  transaction  with  an  agent,  in  the  county  in  which 
the  transaction  took  place,  and  that,  except  in  those  actions,  an  action  against^  a 
corporation  which  has  an  office  in  this  state  must  be  brought  in  the  county  in  which 
such  office  is  situated,  or  such  officer  resides,  or,  if  upon  a  contract,  in  the  above- 
named  county,  or  the  county  in  which  the  contract  is  made  or  to  be  performed. 

Appeal  from  court  of  common  pleas,  Jefferson  county;  Henry  Stitbs, 
Judge. 

Action  by  Joseph  V.  Owen  against  the  Howard  Insurance  Company  on  an 
insurance  policy.  The  contract  was  made  in  Henderson  county,  in  which 
plaintiff  resided,  and  the  property  was  located.  At  the  time  of  bringing  suit 
defendant  had  no  agent  in  that  county,  but  had  a  local  agent  in  Jefferson 
county.  Defendant  appeared  specially  and  demurred  to  the  jurisdiction  of 
the  Jefferson  court  of  common  pleas,  because  Jefferson  county  was  nob  the 
county  "in  which  its  principal  office  or  place  of  business  was  situated,"  nor 
the  "county  in  which  the  transaction"  took  place;  its  principal  office  being  in 
New  York.  The  demurrer  was  overruled.  Sections  71  and  72  of  the  Code 
are: 

"Sec.  71.  *  *  *  An  action  against  an  incorporated  bank  or  insurance 
company  may  be  brought  in  the  county  in  which  its  principal  office  or  place 
of  business  is  situated;  or,  if  it  arise  out  of  a  transaction  with  an  agent  of 
such  corporation,  it  may  be  brought  in  the  county  in  which  such  transaction 
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"Sec.  72.  Except  in  the  actions  mentioned  in  sections  *  *  *  71,  an 
action  against  a  corporation  which  has  an  office  or  place  of  business  in  this 
state,  or  a  chief  officer  or  agent  residing  in  this  state,  must  be  brought  in  the 
county  in  which  such  office  or  place  of  business  is  situated,  or  in  which  such 
officer  or  agent  resides;  or,  if  it  be  upon  a  contract,  in  the  above-named  county, 
or  in  the  county  in  which  the  contract  is  made  or  to  be  performed;  or,  if  it  be 
for  a  tort,  in  the  first-named  county,  or  the  county  in  which  the  tort  is  com- 
mitted." 

A  demurrer  to  one  of  the  grounds  of  defense  was  overruled,  and  plaintiff  ap- 
peals. 

BMitt  <&  Shield  and  Turner  &  Cunningham,  for  appellant.  A.  E.  Will- 
son  and  Baiter,  Smith  &  Baker*  for  appellee. 

• 

Bennett,  J.  The  tenth  clause  of  the  policy  which  the  appellant  claims  was 
issued  to  him  by  the  appellee  provides:  "This  company  hereby  limits  its  lia- 
bility under  this  policy,  and  it  is  hereby  expressly  provided  that  no  suit  or 
action  against  this  company,  for  the  recovery  of  any  claim  by  virtue  of  this 
policy,  shall  be  sustainable  in  any  court  of  law  or  chancery  until  an  appraisal 
shall  have  been  obtained,  fixing  the  amount  of  such  claim  above  provided,  nor 
unless  such  suit  or  action  shall  be  commenced  within  twelve  months  next 
after  the  tire  shall  have  occurred;  and,  should  any  suit  or  action  be  commenced 
against  this  company  after  the  expiration  of  the  aforesaid  twelve  months,  the 
lapse  of  time  shall  be  taken  and  deemed  as  conclusive  evidence  against  the 
validity  of  any  such  claim,  any  statute  of  limitations  to  the  contrary  notwith- 
standing." On  the  16th  day  of  March,  1885,  the  appellant  instituted  this  ac- 
tion in  the  Jefferson  court  of  common  pleas,  for  the  purpose  of  recovering 
the  amount  for  which  the  appellee,  as  alleged,  insured  his  store-house  situated 
in  Corydon,  Henderson  county,  Ky.,  which  store-house  it  is  alleged  was  de- 
stroyed by  tire  on  the  16th  of  March,  1884.  The  appellee,  as  one  ground  of 
defense,  relied  upon  the  contract  limitation,  above  set  forth,  of  one  year,  as  a 
bar  to  the  appellant's  right  to  maintain  his  action.  The  appellant  demurred 
to  this  defense  upon  the  ground,  among  others,  that  the  last  day  of  the  year 
in  which  he  was  allowed  to  bring  his  suit  was  Sunday,  which  was  not  a  secu- 
lar day;  and  as  he  was  allowed  by  the  terms  of  the  contract  a  whole  year  from 
the  destruction  of  the  store-house  by  fire  in  which  to  bring  his  suit,  and  as 
the  last  day  of  the  year  was  Sunday,  and  as  it  was  unlawful  to  bring  his  suit 
on  that  day,  he  was  entitled  to  bring  it  on  the  day  following,  Monday.  The 
demurrer  was  overruled,  and,  the  appellant  declining  to  reply,  the  allegations 
of  this  paragraph  were  taken  as  true,  and  the  action  was  dismissed. 

If  the  ground  of  demurrer  above  mentioned  was  well  taken,  it  is  needless 
to  notice  other  grounds  urged  for  sustaining  the  demurrer.  That  ground  we 
will  proceed  to  investigate.  It  is  to  be  kept  in  mind  that  the  limitation  of 
one  year,  relied  on  by  the  appellee,  was  the  result  of  contract,  and  must  be 
fairly  and  equitably  construed  in  order  to  effectuate  the  intention  of  the  par- 
ties to  it.  It  is  clear,  therefore,  that  it  was  the  intention  that  the  appellant 
should  have  365  days — one  year — in  which  to  bring  his  suit,  and  that  Sun- 
days should  be  counted  to  make  up  said  number  of  days;  but  that  ttie  appel- 
lant should  have  at  least  365  days  in  which  to  make  his  proofs  of  loss,  etc., 
and  to  bring  his  action  for  the  recovery  of  the  amount  of  the  policy;  that  he 
should  be  as  much  entitled  to  the  last  day  for  the  performance  of  these  things 
as  to  the  first  day;  that  no  laches  should  be  imputed  to  him  if  he  waited  until 
the  last  of  the  365  days  in  which  to  bring  his  suit;  that  it  was  not  contem- 
plated that  he  should  bring  his  suit  on  Sunday,  because  it  was  not  lawful  for 
him  to  do  so;  that  he  should  not  be  deprived  of  any  one  of  said  days  in  which 
to  bring  his  suit,  and,  if  the  last  of  the  365  days  fell  on  Sunday,  he  should  not 
be  compelled,  in  order  to  briug  his  suit  at  all,  to  bring  it  on  Saturday, — the 
day  preceding, — for  that  would  deprive  him  of  one  of  the  365  days  in  which 
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he,  by  the  contract,  was  entitled  to  bring  his  suit;  but,  as  the  courts  were 
not  open  to  him  on  the  last  day,  he  should  have  the  following  day  in  which  to 
bring  his  suit. 

At  the  time  of  making  the  contract,  had  it  occurred  to  the  minds  of  the  par- 
ties that  the  last  day  for  bringing  the  suit  might  be  a  Sunday,  we  can  imagine 
a  conversation  concerning  it  as  follows:  The  appellant  said  to  the  appellee: 
M You  are  to  allow  me  twelve  months,  or  three  hundred  and  sixty-five  days, 
after  the  fire  in  which  to  bring  suit?  Yes.  This  is  my  absolute  right  under 
the  contract?  Yes.  Suppose  the  last  day  is  Sunday;  I  cannot  bring  suit  on 
that  day, — what  then?  Bring  it  on  Saturday.  No,  by  the  terms  of  the  con- 
tract you  allow  me  three  hundred  and  sixty-five  days,  and  it  is  not  fair  that 
you  should  require  me  to  lose  one  of  these  days  by  bringing  the  suit  on  Sat- 
urday. .Why  not  fair?  Because  you,  if  the  house  should  be  destroyed  by  fire, 
will  owe  me  the  amount  of  the  policy,  and  the  debt  will  be  as  just  and  equi- 
table on  the  last  of  the  three  hundred  and  sixty-five  days  as  on  the  first  day, 
and  I  am  by  this  contract  binding  my  right  to  sue  you  within  said  time,  and 
it  seems  to  me  to  be  equitable  and  fair  that  I  should  have  every  minute  of  the 
agreed  time;  and  if  on  the  last  day  I  am  obstructed  in  my  right  to  bring  my 
suit,  you,  and  not  I,  should  lose  the  day.  But  the  other  Sundays  in  the  year 
are  to  be  counted,  why  not  deduct  them  as  well  as  the  last  one?  Because  they 
do  not  obstruct  my  right  to  sue.  The  last  day,  (Sunday,)  by  the  terms  of  the 
contract,  belongs  to  me,  but  I  have  no  right  to  use  it  for  the  purpose  of  suing 
you.     Therefore  I  am  entitled  to  sue  you  on  the  following  day." 

So  it  seems  that,  the  last  day  in  which  the  appellant  had  the  right  to  sue 
being  Sunday,  a  fair  and  equitable  construction  of  the  contract  would  entitle 
him  to  sue  on  the  day  following.  The  following  cases  illustrate  the  foregoing 
views:  Hammond  v.  Insurance  Co. ,  10  (fray,  307.  The  insured  in  that  case 
•contracted  to  pay  his  premium  quarterly,  and  not  later  than  noon  of  the  quar- 
ter day,  and  a  failure  to  do  so  forfeited  his  policy.  One  of  the  quarter  days 
•came  on  Sunday,  and  the  insured  died  in  the  afternoon  of  that  day.  It  was 
held  that,  as  it  was  unlawful  to  transact  business  on  Sunday,  a  tender  of  the 
premium  on  the  day  following  was  a  compliance  with  the  contract. 

In  Edmundaon  v.  Wragg,  104  Pa.  St.  501,  where  the  right  to  recover  usury 
paid  was  limited  to  six  months  after  the  payment  of  the  usury,  it  was  held 
that,  the  last  day  of  the  six  months  being  Sunday,  the  party  had  the  right  to 
bring  his  suit  on  the  following  day. 

In  Hands  v.  Lyon%  18  Conn.  28.  29,  where  a  testator  devised  to  his  son  a 
tract  of  land  upon  condition  that  he  paid,  within  a  year  after  the  testator1  s 
death,  certain  legacies,  and  the  last  day  of  the  year  being  Sunday,  it  was  held 
that  a  tender  on  the  following  day  was  sufficient  to  save  his  right  to  the  land. 

The  case  decided  by  this  court  (2  S.  W.  Rep.  900)  of  Asaociation  v.  Miller 
does  not  militate  against  the  foregoing  views,  but  is  in  harmony  with  them. 
It  was  held  in  that  dase  that  a  holiday  appointed  by  the  president  of  the 
United  States,  or  by  the  governor  of  this  state,  was  not  regarded  as  Sunday, 
except  for  the  purposes  respecting  the  presentment  for  payment  or  the  accept- 
ance of  bills  of  exchange,  bank-checks,  and  promissory  notes  placed  upon  the 
footing  of  bills  of  exchange,  and  the  giving  of  notice  of  the  dishonor  of  the 
same.  For  all  other  purposes  a  holiday  was  a  business  day,  if  persons  chose 
to  transact  business  on  that  day;  and,  as  the  company's  office  was  opeti  on  that 
-day  for  the  transaction  of  its  business,  it  was  Miller's  duty  to  pay  his  pre- 
mium on  that  day,  the  same  being  the  last  of  the  30  days  in  which  he  was  al- 
lowed by  the  contract  to  pay  it. 

Under  the  Code  of  Practice  the  Jefferson  court  of  common  pleas  had  juris- 
diction of  this  case. 

We  deem  it  unnecessary  to  notice  the  other  questions  made  in  the  case. 

The  judgment  is  reversed,  with  directions  for  further  proceedings  consist- 
ent with  this  opinion. 
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Brassfield  et  al.  v.  Burgess  et  al. 
(Court  of  Appeal*  of  Kentucky.    December  15, 1888.) 

1.  Judicial  Sales — Bond  bt  Purchaser. 

The  court  may  order  a  purchaser  at  commissioner's  sale  under  a  decree  in  equity 
to  execute  a  bond  for  the  price,  the  purchaser  having  been  summoned  to  show 
cause  why  such  rule  should  not  issue,  and  having  failed  to  present  any  excuse  or  de- 
fense. 

2.  Appeal— Review— Presumptions. 

Where  on  appeal  from  proceedings  resulting  in  a  rule  made  absolute,  portions  of 
the  pleadings  or  evidence  are  omitted  from  the  transcript,  they  will  be  presumed  to 
sustain  the  action  of  the  lower  court. 

Appeal  from  circuit  court,  Whitley  county;  R.  Boyd,  Judge. 

In  a  suit  by  G.  C.  Brassfield  and  others  against  J.  C.  Burgess  and  others  a 
decree  directing  goods  to  be  sold  was  made.  Lewis  Adkins  became  a  pur- 
chaser at  said  sale.  He  failed  to  execute  bond  for  the  purchase  price.  On 
motion  of  its  commissioner  the  court  awarded  a  rule  against  Adkins  to  show 
cause  why  he  should  not  be  compelled  to  execute  a  bond.  Adkins  demurred 
to  the  rule,  and  appeals  from  an  order  overruling  his  demurrer,  and  making 
the  rule  absolute. 

B.  S.  Crawford,  for  appellant. 

Holt,  J.  The  appellant,  Lewis  Adkins,  purchased  some  goods  at  a  commis- 
sioner's sale  under  a  decree  in  equity.  Failing  to  execute  bond  for  the  price* 
the  lower  court,  upon  the  motion  of  the  master  commissioner,  who  had  pre- 
viously been  ordered  to  collect  the  same,  issued  a  rule  against  the  appellant  and 
another  purchaser,  upon  whose  part  there  had  been  a  like  failure,  "to  show 
cause,  if  any  they  have,  or  can,  why  they  shall  not  execute  bonds  for  goods  pur- 
chased by  them  at  commissioner's  sale  in  this  case. "  The  appellant  demurred 
to  the  rule  as  too  indefinite;  also  upon  the  ground  that  there  was  no  judgment 
or  commissioner's  report  authorizing  it,  nor  was  the  master  commissioner  en- 
titled to  it  by  virtue  of  any  order  of  the  court.  The  demurrer  was  overruled, 
and  the  appellant  failing,  as  the  order  recites,  to  answer  further,  the  rule  was 
made  absolute,  and  he  given  until  4  o'clock  p.  m.  of  that  day  to  execute  the  sale 
bond.  All  this  is  embraced  in  one  order,  and  from  it  this  appeal  has  been  taken. 
Nothing  further  was  done  by  the  lower  court.  It  is  true,  its  action  upon  the 
demurrer  and  in  making  the  rule  absolute  is  all  embraced  in  the  same  order; 
but  we  must  presume  that  between  the  overruling  of  the  demurrer  and  the 
further  action  of  the  court  a  reasonable  opportunity  was  afforded  the  appel- 
lant to  plead,  because  the  order  recites  his  failure  to  do  so.  Moreover,  it  does 
not  appear  that  there  was  any  request  or  offer  by  him  to  do  so. 

Where  one  becomes  a  purchaser  under  a  chancery  decree  he  thereby  sub- 
mits himself  to  the  jurisdiction  of  the  court  in  that  suit  as  to  all  matters  con- 
nected with  the  sale,  or  relating  to  him  as  such  purchaser.  It  may  order  him 
to  comply  with  the  terms  of  the  sale  by  executing  a  bond,  or  by  paying  the 
money  into  court,  according  to  the  conditions  of  his  purchase.  This  is  all  the 
court  has  done  in  this  instance.  It  has  taken  no  action  upon  any  failure  to 
comply  with  the  order  requiring  the  appellant  to  execute  a  sale  bond.  It  has 
not  even  intimated  that  it  would  attempt  to  enforce  its  order  by  the  imprison- 
ment of  the  appellant,  as  was  formerly  done  when  one  could  be  imprisoned 
for  debt.  Undoubtedly,  if  one  purchase  property  under  a  decree,  he  is  so  far 
subject  to  the  order  of  the  court  in  the  suit  that  in  the  absence  of  a  sufficient 
reason  his  estate  would  be  made  liable  for  the  price  of  whatever  he  has  thus 
obtained,  or  in  case  he  refuses  to  take  the  property  for  the  difference  between 
his  bid  and  what  it  might  bring  upon  a  resale.  But  no  such  question  is  now 
presented,  because  the  lower  court  has,  in  the  absence  of  any  excuse  or  de- 
fense, merely  ruled  the  purchaser  to  execute  bond  for  what  he  purchased. 

The  appellant  has  appealed  upon  a  partial  transcript.     Tiiis  he  may  do,  but 
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at  his  peril.  If  upon  the  hearing  here  it  appears  that  portions  of  either  the 
pleadings  or  the  evidence  bearing  upon  the  question  have  been  omitted  from 
the  transcript,  we  must  presume  that  if  before  us  they  would  sustain  the  ac- 
tion of  the  lower  court;  and  the  judgment  must  be  affirmed  as  upon  an  ap- 
peal in  an  ordinary  action  when  all  of  the  evidence  is  not  presented,  and  it  is 
not  a  question  upon  the  pleadings  merely.  Terrell  v.  Rowland*  4  S.  W.  Rep. 
825.  In  this  instance,  if  the  decree  under  which  the  sale  was  made,  and  the 
report  of  it,  were  a  part  of  the  transcript,  it  would  doubtless  appear  to  whom 
the  sale  bonds  were  to  be  executed,  and  the  amount  of  the  appellant's  pur- 
chase. 
J  udgment  am  rmed  • 


City  of  Frankfort  o.  Gaines  et  al. 
{Court  of  Appeals  of  Kentucky.    December  18, 1888.) 

1.  Municipal  Corporations— Taxation— Separate  Business. 

Under  section  18  of  the  city  charter  of  Frankfort,  authorizing  the  councllmen  to* 
tax  certain  property,  "and  any  capital  or  other  property  belonging  to  any  other 
corporation  or  citizen  of  any  other  place,  employed  in  saia  city,  "distillers  may  be 
taxed  on  whisky  stored  in  their  warehouses,  and  owned  by  them,  though  they  have 
paid  a  tax  on  the  business  of  wholesale  liquor  merchants,  carried:  on  by  them  sepa- 
rately from  the  distillery;  it  not  appearing  that  the  whisky  used  in  that  business 
was  removed  from  their  warehouse,  or  manufactured  at  their  distillery. 

&  Same— Property  on  Storage. 

The  distillers  cannot  be  taxed  on  whisky  which  has  been  sold  by  them,  though 
it  is  still  in  their  warehouses. 

Appeal  from  circuit  court,  Franklin  county;  W.  Montfort,  Judge. 

Action  by  W.  A.  Gaines  &  Go.  to  enjoin  the  taxation  of  certain  whisky  by 
the  board  of  council  men  of  the  city  of  Frankfort.  An  injunction  was  per- 
petuated as  prayed  for,  and  defendants  appeal. 

George  C.  Drane,  John  L.  Scott*  and  W.  C.  Herndon,  for  appellant.  2>.  W. 
Lindsey  and  Wm.  Lindsay*  for  appellees. 

Lewis,  C.  J.  W.  A.  Gaines  &  Co.  instituted  this  action  to  enjoin  the  board 
of  councilmen  of  the  city  of  Frankfort  from  taxing  for  municipal  purposes 
any  part  of  27,000  barrels  of  whisky  assessed  as  the  property  of  that  firm  for 
the  year  1884  at  the  value  of  11216,000,  or  of  26,889  barrels  assessed  in  the 
same  way  for  the  year  1885  at  $215,000,  and  also  the  marshal  and  collector 
of  the  city  from  selling  their  property  levied  on  to  pay  such  taxes;  and,  judg- 
ment having  been  rendered  perpetuating  the  injunction  as  prayed  for  in  the 
petition,  the  defendants  have  brought  this  appeal.  It  appears  that  W.  A. 
Gaines  &  Co.  previous  to  and  during  the  years  named  owned  and  operated, 
within  the  corporate  limits  of  Frankfort,  a  very  large  distillery,  connected 
with  and  contiguous  to  which,  as  required  by  law  of  congress,  are  bonded 
warehouses  for  storing  the  whisky  manufactured  until  the  taxes  due  the 
United  States  government  are  paid. 

The  evidence  in  this  case  shows,  however,  that  of  the  27,000  barrels  in  the 
warehouses  January  10,  1884,  all  except  4,502  barrels  had  been  sold,  and  of 
the  26,889  barrels  there  January  10.  1885,  all  but  6,852  barrels  had  been  sold. 
But  though  it  appears  from  the  evidence  the  purchasers  of  the  whisky  are 
non-residents  of  Frankfort,  it  is  not  shown  by  the  assessor's  book,  nor  does 
any  one  for  the  firm  undertake  to  state,  who  the  owners  of  any  part  of  the 
whisky  sold  were  at  either  date  mentioned;  and  it  is  probable,  as  the  ware- 
bouse  receipts  evidencing  ownership  are  assignable,  the  fact  cannot  be  read- 
ily ascertained. 

By  an  act  passed  in  1882,  the  city  council  of  Frankfort  was  authorized  to- 
cause  all  stores,  groceries,  and  business  houses  within  said  city  to  be  classi- 
fied, and  to  tax  each  wholesale  store  not  exceeding  $250;  provided  that  goods 
in  such  stores  so  taxed,  according  to  their  class,  shall  not  be  valued  and  in- 


Digitized  by  VjOOQI 


124  SOUTHWESTERN   REPORTER.  [Ky. 

eluded  in  the  assessment  of  property  for  taxation  in  said  city.  It  appears 
that  W.  A.  Gaines  &  Co.  own  and  occupy  a  store-house  in  a  ward  of  the  city 
different  from  the  one  in  which  are  the  distillery  and  warehouse  buildings, 
where,  as  shown  by  the  license  issued  to  them,  they  carry  on  the  business  of 
wholesale  liquor  merchants;  and,  because  a  license  tax  of  $250  was  paid  by 
them  on  that  business  each  of  the  years  named,  it  is  contended  that  the  board 
of  council  men  is  precluded  from  collecting  an  ad  valorem  tax  on  the  whisky 
manufactured  at  the  distillery  and  stored  in  the  adjacent  bonded  warehouses. 

It  is  to  us  clear  that  in  fact,  as  well  as  in  contemplation  of  the  statute,  the 
business  of  wholesale  liquor  merchants,  as  carried  on  by  the  firm  of  W.  A. 
Gaines  &  Co..  is  entirely  distinct  from  that  of  manufacturing  whisky.  The 
evidence  is  that  there  is  never  at  one  time  more  than  100  barrels  of  whisky 
in  the  store-house,  and  it  does  not  follow  that  any  part  of  even  that  compar- 
•  atively  small  quantity  was  manufactured  at  the  distillery  in  Frankfort,  nor 
would  it  be  either  practicable  or  lawful  to  remove  any  of  it  from  the  ware- 
houses to  the  store-house  before  payment  of  the  internal  revenue  tax,  which 
may  be  delayed  three  years,  though  any  or  all  of  it  may  be  sold  without  such 
removal.  It  would  therefore  be  unreasonable  and  unjust  to  treat  the  pay- 
ment of  a  license  tax  of  $250  on  the  business  of  wholesale  liquor  merchants 
as  a  full  discharge  of  taxes  due  under  the  city  charter  on  nearly  one-quarter 
of  a  million  dollars  in  value  of  whisky  annually  manufactured  at  the  distil- 
lery, and  shipped  from  the  bonded  warehouses  to  purchasers,  without  ever 
being  in  the  store-house. 

Whether  the  whisky  in  question,  or  any  part  of  it,  is  subject  to  the  taxation 
attempted  to  be  imposed  by  the  board  of  councilman,  depends  upon  the  mean- 
ing of  section  13  of  the  city  charter,  passed  March  16, 1869,  as  follows:  "  That 
the  board  of  council  men  shall  have  power  to  assess  annually,  levy  and  collect, 
a  tax  not  exceeding  two  dollars  and  fifty  cents  on  the  one  hundred  dollars 
worth  of  property,  exclusive  of  the  school  tax  and  tax  authorized  to  pay  prin- 
cipal and  interest  of  the  bonds  of  the  city  issued  for  school  purposes,  on  all 
real  estate  within  the  limits  of  said  city,  and  all  bank  stocks,  bridge  stocks, 
manufacturing  stocks,  or  any  other  kind  of  stocks,  money,  notes,  or  bonds  of 
cities,  towns,  corporations,  or  states,  choses  in  action,  and  all  personal  estate 
of  every  kind,  not  exempt  by  law  from  execution,  belonging  to  citizens  of  the 
city  of  Frankfort,  and  any  capital  or  other  property  belonging  to  any  other 
corporation  or  citizen  of  any  other  place  em  ployed  in  said  city. " 

Counsel  differ  in  argument  about  the  meaning  to  be  given  to  the  word 
"employed,"  it  being  contended  for  appellant  that  it  was  intended  to  be  used 
and  understood,  in  its  application  to  personal  property  of  non-residents,  as  a 
substitute  for  and  in  the  sense  of  "having  an  actual  situs.9*  On  the  other 
hand,  it  is  argued  it  was  intended  to  apply  to  capital  or  personal  property  of 
such  persons  that  may  be  used  or  employed  to  accomplish  some  purpose,  as 
contradistinguished  from  being  stored  or  deposited.  But  it  seems  to  us  not 
necessary  in  this  case  to  determine  in  what  sense  the  word  was  used  and  in- 
tended by  the  legislature  to  be  understood;  for  the  whisky  that  was  unsold 
and  still  the  property  of  W.  A.  Gaines  &  Co.,  on  the  10th  day  of  January  of 
the  years  1884  and  1885,  was  clearly  liable  to  the  tax  imposed,  and  we  are 
unable  to  perceive  upon  what  ground  the  lower  court  perpetuated  the  injunc- 
tion as  to  it.  The  situs  of  it  was  in  the  city  of  Frankfort;  the  owners  of  it, 
or  at  least  one  member  of  the  firm,  were  residents;  and  it  was  as  much  lia- 
ble to  city  taxation  as  any  other  personal  property  within  the  corporate  limits. 

But  W.  A.  Gaines  &  Co.  are  not  responsible  for  taxes  upon  that  portion 
which  the  evidence  shows  had  been  sold,  and  was  no  longer  owned  by  the 
firm  when  it  was  assessed  as  their  property,  although  still  in  their  bonded 
warehouses.  It  is  true  this  court  in  the  case  of  Com.  v.  Gaines,  80  Ky.  489, 
held  that  whisky  in  the  possession  of  distillers,  belonging  to  non-residents  of 
the  state,  or  other  persons  whose  names  were  unknown  to  the  assessing  offl- 
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cer,  was  properly  assessed  against  the  distillei  s  having  the  possession.  But  it 
was  so  held  because  it  was  expressly  provided  by  section  4,  art.  4,  and  section 
11,  art.  5,  c.  92,  Gen.  St.,  that  the  person  owning  or  possessing  estate  taxable 
for  state  revenue  should  list  it  with  the  assessor,  and  remain  bound  for  the 
tax,  notwithstanding  he  may  have  sold  or  parted  with  it.  There  is  no  author- 
ity given  by  the  city  charter  to  the  board  of  councilmen  to  authorize  property 
to  be  listed  by,  or  taxes  to  be  collected  from,  any  other  person  than  the  owner, 
much  less  to  levy  upon  the  property  of  another  to  pay  taxes  due  from  such 
owner;  and  as  all  the  power  in  reference  to  taxation  for  municipal  purposes 
which  the  board  of  councilmen  possesses  is  to  be  found  in  the  city  charter, 
and  not  elsewhere,  it  seems  to  us  the  rightto  assess  the  whisky  in  question, 
or  that  portion  already  sold,  against  W.  A.  Gaines  &  Co.,  and  to  enforce  the 
collection  of  taxes  thereon  from  them,  does  not  exist. 

In  our  opinion,  therefore,  the  lower  court  properly  enjoined  the  collection 
from  appellees  of  so  much  of  the  taxes  as  were  assessed  against  them  on  the 
whisky  they  did  not  own,  but  erred  as  to  that  which  they  had  not  sold,  and 
the  judgment  is  reversed  for  further  proceedings  consistent  with  this  opinion. 


Stewart  et  al,  t>.  Mulholland  et  al. 
(Supreme  Court  of  Kentucky.    December  15, 1888.) 
1.  Wills — Revocation  by  Marriage— Re- execution. 

A  holographic  will,  revoked  under  Gen.  St.  Ky.  c.  118,  $  9,  by  the  subsequent 
marriage  of  testatrix,  is  not  revived  by  its  recognition  and  preservation  by  testatrix 
during  coverture,  though  with  her  husband's  consent,  as  by  section  11  such  a  will 
can  be  revived  only  by  re-execution  thereof,  which  must  be  in  the  same  manner  as 
is  essential  to  its  original  execution. 
Sl  Same— Antenuptial  Settlement. 

Such  a  will,  made  two  days  before  the  marriage  of  testatrix,  pursuant  to  an  ante- 
nuptial contract  reserving  to  her  the  right  of  testamentary  disposition,  and  de- 
livered to  a  third  party  on  the  day  of  the  marriage  for  safe  keeping,  with  the 
husband's  consent,  is  not  revoked  by  her  marriage,  though  the  written  contract 
was  not  executed  until  the  day  of  the  marriage,  as  the  execution  of  the  will  and  of 
the  contract  is  virtually  one  transaction.1 

Appeal  from  court  of  common  pleas,  Jefferson  county;  Emmet  Field, 
Judge. 

Proceedings  instituted  in  the  county  court  of  Jefferson  county  for  the  pro- 
bate of  the  will  of  Mary  H.  Stewart,  nee  Jacob.  The  will  was  propounded 
by  James  R.  Stewart,  her  husband,  and  others,  and  contested  by  James  C. 
Mulholland  and  others,  her  next^of  kin.  The  county  court  having  refused 
probate,  an  appeal  was  taken  by  proponents  to  the  common  pleas,  where  the 
decision  was  affirmed,  and  proponents  again  appeal. 

Brown,  Humphrey  <fe  Davie,  for  appellants.  James  8.  Pirtle,  for  ap- 
pellees. 

Pryor,  J.  Mrs.  Mary  Hall  Jacob,  being  about  to  intermarry  with  James 
R.  Stewart,  was  desirous  of  entering  into  an  antenuptial  contract  by  which 
she  could  secure  to  herself  the  right  to  hold  and  own  her  property  as  her 
separate  estate,  and  to  make  such  disposition  of  it  as  she  saw  proper  by  last 
will  and  testament.  She  communicated  her  wishes  to  her  intended  husband, 
and,  obtaining  his  consent,  prepared  a  will  in  her  own  handwriting,  by  which 
she  devised  her  estate, — one-half  of  it  to  her  future  husband,  Stewart,  and  the 
remaining  half  to  her  two  nieces,  excluding  from  the  general  devise  an  in- 
terest in  a  dwelling-house  in  EHzabethtown  that  she  devised  to  her  nephew. 
She  had  three  brothers  and  a  nephew  who  were  not  made  the  beneficiaries 

1  Respecting  the  revocation  of  wills  by  subsequent  marriage,  see  Baldwin  v.  Spriggs, 

Sfd.)  5  AtL  Kep.  295.  and  note;  Blodgett  v.  Moore,  (Mass.)  5  N.  B.  Rep.  470,  and  note; 
cAnulty  v.  McAnulty,  (111.)  11  N.  E.  Rep.  397,  and  note. 
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by  that  instrument,  and  who  are  now  contesting  its  probate.  A  sister  of  Mrs. 
Jacob  had  died  many  years  before  the  date  of  the  will,  leaving  children,  and 
among  them  two  infant  daughters,  one  eight  days  old,  and  the  other  two 
years  of  age.  These  children  were  taken  charge  of  by  Mrs.  Jacob,  and  raised 
to  womanhood,  and  are  made,  together  with  her  husband,  the  objects  of  her 
bounty  in  the  disposition  she  has  made  of  her  estate.  The  will  is  dated  on 
the  9th  of  January,  1876.  The  marriage  contract  seems  to  have  been  written 
on  the  11th  of  January,  two  days  after  the  will  was  written,  and  signed  by  the 
contracting  parties  on  the  12th  of  January,  the  next  day,  and  the  same  day  on 
which  the  marriage  ceremony  was  performed.  After  the  ceremony  was  over, 
and  the  parties  made  man  and  wife,  the  wife,  on  her  way  from  Elizabethtown 
to  Louisville,  on  the  same  day  she  was  married,  handed  the  paper  inclosed  by 
an  envelope  to  a  friend  of  hers,  telling  hfm  to  keep  it  safely;  that  it  was  her 
will.  This  was  in  the  presence  of  her  husband.  This  friend,  the  husband 
of  her  deceased  sister,  took  charge  of  the  paper,  and  placed  it  in  the  vaults  of 
a  bank,  where  he  kept  it  for  three  or  four  years;  and  Mrs.  Stewart,  having 
removed  to  Wisconsin,  it  being  her  husband's, home,  wrote  after  the  lapse  of 
three  or  four  years  to  her  friend  to  send  her  the  will.  This  he  did.  The  will 
was  received  by  her,  and  kept  in  a  tin  box  in  her  custody  and  that  of  her  hus- 
band until  offered  for  probate.  The  paper  is  identified  by  Samuels,  the  friend 
with  whom  it  was  left,  as  the  same  paper  he  had  the  custody  of,  he  having 
read  it,  and  is  identified  as  the  same  paper  received  by  Mrs.  Stewart  from 
Samuels,  and  the  same  taken  from  the  tin  box  after  her  death.  That  she 
spoke  of  her  will  often  while  living  in  Wisconsin,  is  abundantly  established, 
and  that  the  paper  offered  for  probate  is  the  paper  alluded  to  by  her,  is  settled 
beyond  controversy .  The  preparation  and  the  execution  of  this  paper  by  Mrs. 
Stewart  on  the  eve  of  her  marriage  is  not  in  fact  contradicted,  or,  if  denied, 
is  a  fact  well  established. 

The  propounders  of  the  paper  as  the  last  will  of  Mrs.  Stewart  are  met  with 
the  objection  by  her  three  brothers,  who  are  the  contestants,  that  the  marriage 
of  their  sister  with  Stewart  revoked  her  will  by  reason  of  an  express  provision 
of  our  statute  in  regard  to  wills,  and  the  court  below,  adopting  that  view  of 
the  case,  denied  its  probate.  The  ninth  section  of  chapter  113,  Gen.  St.  tit. 
"Wills,"  provides:  "Every  will  made  by  a  man  or  woman  shall  be  revoked 
by  his  or  her  marriage,  except  a  will  made  in  the  exercise  of  a  power  of  ap- 
pointment, when  the  estate  thereby  appointed  would  not,  in  default  of  such 
appointment,  pass  to  his  or  her  heir,  personal  representative,  or  next  of  kin." 
Section  11  of  the  same  chapter  also  provides:  "No  will  or  codicil,  or  any  part 
thereof  which  shall  be  in  any  manner  revoked,  shall,  after  being  revoked,  be 
revived,  otherwise  than  by  re-execution  thereof,  or  by  a  codicil  executed  in 
the  same  manner  hereinbefore  required,  and  then  only  to  the  extent  to  which 
an  intention  to  revive  the  same  is  shown  thereby."  It  is  manifest  under 
these  two  sections  of  the  statute  that  a  will  once  revoked  can  only  be  revived 
by  a  re-execution  of  the  instrument  in  the  manner  pointed  out  by  the  statute. 
It  is,  in  fact,  the  making  of  another  will,  and  must  be  executed  in  the  same 
manner  in  which  the  original  will  was  required  to  be  executed. 

The  will  offered  for  probate  is  all  in  the  handwriting  of  the  testatrix,  who 
at  the  time  of  its  execution  was  the  widow  of  Jacob;  and,  it  being  holo- 
graphic, it  is  contended  that  its  preservation  by  Mrs.  Stewart  for  so  many 
years,  and  her  frequent  recognition  of  the  paper  as  her  will,  so  often  made 
during  a  long  period  of  time,  amounts  not  only  to  a  republication  of  the  paper 
as  her  will,  but  such  a  re-execution  of  the  instrument  as  makes  it  a  complete 
will.  There  can  be  no  doubt  from  the  testimony  of  those  intimately  ac- 
quainted with  the  testatrix,  that  she  always,  from  the  date  of  the  execution 
of  the  paper  until  her  death,  regarded  it  as  her  last  will,  and  as  having  given 
her  property  to  those  whose  claim  upon  her  affections  made  them  the  objects 
of  her  bounty.     This  manifest  intention,  however  plain  on  the  part  of  Mrs, 
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Stewart,  will  not  be  permitted  to  override  the  plain  letter  of  a  statute  that 
was  enacted  for  the  purpose  of  preventing  a  litigation  over  the  question  of 
intent,  and  admitting  to  probate  a  paper  already  revoked,  that  has  no  stronger 
proof  of  its  validity  than  the  mere  intention  of  the  maker  to  impart  a  new 
life  to  the  instrument. 

The  statute  in  regard  to  wills,  and  particularly  the  two  sections  referred  to, 
with  their  meaning  and  purpose  properly  understood,  leaves  but  little  room 
for  construction.  This  court,  in  the  case  of  Porter  v.  Ford,  reported  in  82 
Ky.  191,  where  testatrix  executed  a  paper  in  her  own  handwriting,  purporting 
to"  be  her  will,  while  she  was  a  married  woman,  and  after  she  became  dis- 
covert not  only  recognized  the  paper  as  her  will,  but  made  indorsements  upon 
it  to  that  effect,  held  that,  as  she  was  then  capable  of  making  a  will,  such  a 
recognition  made  it  a  valid  instrument,  and,  being:  all  in  her  own  handwriting, 
there  was  nothing  in  the  statutes  requiring  the  paper  to  be  rewritten  or  re- 
subscribed  by  her  after  her  disability  was  removed  in  order  to  make  it  a  tes- 
tamentary paper.  It  was  also  held  in  that  case,  in  construing  the  section  of 
the  statute  in  regard  to  revocation,  that  the  section  did  not  apply,  because  - 
the  paper  at  no  time  during  the  coverture  was  valid,  but  absolutely  void,  and 
its  recognition  after  the  death  of  her  husband  gave  to  the  paper  for  the  first 
time  legal  vitality.  That  case,  relied  on  as  authority  in  this  case  in  support 
of  the  will,  is  not  analogous,  because  the  question  here  involved  is  whether 
this  will  of  Mrs.  Jacob  had  ever  been  revoked;  for,  if  revoked,  new  life  could 
never  be  imparted  to  it  by  mere  recognition  or  a  republication,  because  the 
statute  requires  where  a  will  has  been  once  revoked  there  must  be  a  re- 
execution,  and  the  will  of  Mrs.  Jacob  cannot  well  be  held  to  be  the  will  of 
Mrs.  Stewart,  if  that  paper  was  revoked  by  the  marrige  with  Stewart. 

By  the  rule  of  tiie  common  law  the  marriage  of  a  woman  revoked  a  will 
previously  made  by  her,  because,  if  allowed  to  stand,  it  would  affect  the  mar- 
ital rights  of  the  husband,  and  during  marriage  no  power  existed  by  reason  of 
the  disability  of  the  wife  either  to  revoke,  alter,  or  make  another  will"  At  com- 
mon law,  however,  where  the  wife  had  the  right  of  disposing  of  her  separate 
estate  by  an  antenuptial  agreement,  her  will  previously  made  was  not  revoked 
by  her  subsequent  marriage,  and  in  this  state  a  married  woman  may  dispose 
of  her  separate  estate  by  last  will  and  testament.  Section  4,  c.  US,  tit. 
*  Wills. "  In  this  case  the  power  to  make  a  will  during  the  marriage,  and  the 
creation  of  a  separate  estate  in  the  wife,  was,  by  reason  of  the  antenuptial 
contract  between  Mrs.  Jacob  and  her  intended  husband,  executed  on  the  12th 
of  January,  1876,  the  day  on  which  the  marriage  ceremony  was  performed, 
and  two  days  after  the  date  of  the  will.  It  is  therefore  contended  that  as  the 
will  of  Mrs.  Stewart,  then  Jacob,  was  executed  on  the  9th  of  January,  it  was 
revoked  by  the  marriage,  and,  not  having  been  re-executed,  her  estate  de- 
scends to  her  heirs  at  law.  This  position  is  based  on  the  section  of  the  stat- 
ute referred  to,  by  which  a  will  made  prior  to  the  marriage  is  revoked  unless 
made  under  a  power  to  dispose  of  property,  that  would  not,  if  undisposed  of, 
pass  to  the  heirs  and  representatives  of  the  donee  of  the  power;  the  argument 
being  that  it  is  immaterial  how  the  power  to  make  such  a  will  is  conferred, 
whether  by  a  contract  between  the  wife  and  a  stranger,  or  by  reason  of  an 
antenuptial  contract,  if  the  property  disposed  of  by  will  before  the  marriage 
is  the  property  of  the  wife,  the  subsequent  marriage  revokes  it;  that  the  stat- 
ute is  imperative,  and  no  contract  by  which  a  will  is  made  prior  to  the  mar- 
riage can  affect  its  provisions,  although  the  will  is  made  by  the  consent  of 
the  husband,  and  under  a  contract  that  fixes  definitely  the  marital  rights  of 
the  husband  and  wife. 

It  must  be  conceded  that  the  wife  at  no  time,  from  the  date  of  the  will  un- 
til her  death,  was  disqualified  by  the  disability  of  coverture  or  from  any  other 
cause,  so  far  as  appears  in  the  record,  from  making  a  valid  disposition  of  her 
estate  by  last  will  and  testament;  and,  while  this  same  fact  exists  in  regard 
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to  her  husband,  we  perceive  no  reason  why  the  parties*  when  about  to  con- 
summate the  marriage,  may  not  agree  that  the  wife  may  by  will  dispose  of 
her  estate  as  she  sees  proper,  or  that  a  will  already  made  may  retain  its  legal 
virtue  after  the  marriage,  and  particularly  in  a  case  like  this.  The  will  was. 
executed  by  the  intended  wife  in  pursuance  of  the  antenuptial  contract.  It 
was  made  and  published  by  the  consent  of  the  husband,  he  having  by  the 
marriage  contract  relinquished  all  interest  in  her  estate.  It  was  executed  as 
if  the  contract  had  been  signed,  and  the  marriage  ceremony  performed,  and 
was  so  directly  connected  with  those  two  events  as  to  time,  place,  and  cir- 
cumstances as  to  make  the  whole  but  one  transaction.  The  intended  hus- 
band, before  he  left  his  home  in  the  north-west  to  consummate  the  marriage, 
had  agreed  that  the  wife's  estate  should  be  secured  to  her.  On  the  10th  of 
January,  1876,  after  reaching  her  home  in  Kentucky,  she  told  him  that  she 
was  then  writing  her  will,  or  had  written  it.  The  antenuptial  contract  is 
dated  on  the  11th,  but  executed  by  both  parties  on  the  12th,  the  day  on  which 
the  ceremony  of  marriage  took  place.  After  the  marriage,  and  on  the  same 
•day,  as  she  was  leaving  her  home,  the  wife,  in  the  presence  of  her  husband, 
confided  her  will  to  the  custody  of  her  friend  in  Kentucky,  in  pursuance  of 
the  contract,  and  we  must  presume  with  a  full  knowledge  of  the  statute  on 
the  subject  of  the  revocation  of  wills;  and  from  the  date  of  the  marriage  un- 
til the  death  of  the  wife,  the  paper  in  question  was  recognized  by  both  as  the 
will  of  the  wife,  although  the  husband  was  not  aware  of  its  contents. 

Giving  to  the  statute  in  question  a  reasonable  construction,  is  there  any 
rule  of  law  that  would  require  a  court  to  sever  the  dates  of  the  two  writings 
and  the  date  of  the  marriage  with  a  view  of  determining  that  the  will  of  the 
wife  was  revoked  by  the  marriage,  and  the  testamentary  disposition,  made 
by  the  wife  under  such  circumstances,  disregarded?  The  will  was  in  exe- 
cution of  the  marriage  contract.  That  contract  was  signed  on  the  day  the 
marriage  took  place.  It  was  delivered,  although  dated  on  the  9th,  to  the 
friend  of  the  wife  on  that  day  for  safe  keeping,  and  must  be  regarded  as  a  part 
of  the  entire  transaction.  The  reason  for  the  enactment  of  the  statute  was 
to  prevent  fraud  upon  the  husband  or  wife  by  reason  of  a  will  executed  by 
the  one  or  the  other  prior  to  the  marriage,  and  the  disturbance  or  change  that 
would  necessarily  arise  from  such  an  act  on  the  marital  relation  in  so  far  as 
it  affected  the  right  of  property;  and,  in  case  of  an  unmarried  woman,  for  the 
additional  reason  that  after  the  marriage  the  wife  would  be  incapable  of  mak- 
ing, revoking,  or  altering  her  will.  In  this  case  the  marriage  never  deprived 
Mrs.  Stewart  of  the  power  to  revoke  the  will  made,  or  the  power  to  make  a 
new  will.  This  right  she  could  have  exercised  at  anytime;  and  when  the 
husband  surrenders  at  the  same  time  his  marital  rights,  even  if  these  trans- 
actions cannot  be  said  to  have  taken  place  on  the  day  of  the  marriage,  who 
has  the  right  to  complain  but  the  husband?  His  marital  rights  are  preserved 
or  relinquished  at  his  own  instance,  and  by  the  agreement,  and  the  statute 
cannot  apply,  because  the  very  reason  for  its  enactment  has  been  removed. 

It  is  not  a  question  here  whether  the  will  was  properly  executed,  for  its 
validity  prior  to  the  marriage  ceremony  is  not  controverted,  nor  does  the  ques- 
tion arise  as  to  whether  or  not  a  holographic  will,  once  revoked,  can  be  re- 
vived by  a  republication,  when  the  statute  requires  are-execution;  but  the 
question  is,  was  the  will  of  Mrs.  Jacob  revoked  by  her  marriage  with  Stew- 
art? It  is  conceded  that  by  a  contract  the  property  rights  of  either  could  be 
regulated  and  fixed ;  but  when  a  will  is  made  in  pursuance  of  that  contract, 
and  in  this  instance,  where  it  is  directly  connected  with  the  act  of  marriage, 
we  are  asked  to  say  that  the  marriage  revoked  the  will  because  dated  two  days 
prior  to  the  antenuptial  contract  and  the  marriage  ceremony.  The  marital 
rights  having  been  settled  (and  we  are  proceeding  now  on  the  idea  that  we  can- 
not but  regard  the  entire  action  of  the  parties  from  the  9th  to  the  12th  as  one, 
so  far  as  these  contracts  are  concerned)  by  their  agreement,  and  no  one  else 
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being  interested  directly  or  indirectly,  but  the  husband,  why  should  the  will 
x>f  the  wife  be  revoked?  It  could  have  no  affect  on  after-born  children,  be- 
cause by  section  24  of  chapter  113  they,  and  not  the  devisee,  take  the  estate, 
unless  the  child  should  die  under  age,  and  unmarried  and  without  issue. 

Was  the  statute  intended  to  apply  to  any  such  case  as  this  ?  It  is  argued 
that  the  exception  made  by  its  provisions  excluded  the  idea  of  any  other  ex- 
ception. Should  such  a  construction  be  given  its  provisions?  If  there  had 
been  no  exception,  then  the  language  of  the  statute  might  have  been  held  to 
embrace  every  will  made  by  a  married  woman,  whether  under  the  exercise  of 
a  power  or  not;  and  to  remedy  this  the  statute  was  enacted  making  an  excep- 
tion where  the  marital  rights  could  not  be  affected  by  the  execution  of  the 
power.  It  was  to  protect  the  marital  rights  of  the  parties  that  the  statute 
was  enacted,  and  it  was  never  designed  to  prevent  parties  by  written  con- 
tract from  fixing  their  marital  rights,  and  to  give  to  one  or  both,  by  an  ante- 
nuptial contract  between  the  two,  the  power  to  dispose  of  their  estate  by  will. 
It  is  idle  to  say  that  by  a  deed  evidencing  a  marriage  contract  the  parties  about 
to  consummate  it  can  before  marriage  fix  and  determine  their  right  to  property 
by  reason  of  the  marital  relation  that  is  binding  on  both,  and  cannot  under  ■ 
the  same  contract  agree  that  the  one  or  the  other  shall  dispose  of  their  prop- 
erty by  a  will, already  executed,  if  made  as  the  statute  requires.  The  will 
made  by  the  wife  in  this  case  was  as  much  a  part  of  the  marriage  contract  as 
if  it  had  been  inserted  in  it. 

In  the  case  of  Phaup  v.  Wooldridge,  reported  in  14  Grat.  382,  relied  on  by 
counsel  for  the  appellee,  the  testator  made  his  will,  that  was  properly  signed 
and  attested,  in  the  year  1852.  Some  two  years  thereafter  he  intermarried 
with  Mrs.  Bass,  and  by  an  antenuptial  contract  she  surrendered  all  interest  in 
his  estate.  The  question  in  that  case,  under  a  statute  similar  to  ours,  was 
whether  the  marriage  to  Mrs.  Bass  revoked  the  will  of  Fhaup.  The  wife  was 
not  a  party  to  the  litigation,  but  the  will  was  assailed  by  the  heirs.  The 
«ourt  held  that  the  marriage  did  revoke  the  will,  and  that  the  recognition  by 
the  testator,  in  the  presence  of  one  of  the  witnesses  of  the  instrument,  as  his 
will,  was  not  a  re-execution;  the  court  further  holding  that  marriage  alone 
(save  in  the  exception  made)  was  an  absolute  revocation,  and  that  the  mar- 
riage settlement  in  nowise  affected  the  construction  to  be  given  the  statute. 
While  the  construction  in  that  case  sustains  the  views  of  counsel  and  the 
judgment  below,  the  facts  are  not  at  all  analogous  to  the  case  being  consid- 
ered. There  the  will  of  Phaup  was  made  long  before  his  marriage;  and  when 
he  was  about  to  marry  Mrs.  Bass,  two  years  after,  an  agreement  was  entered 
into  by  which  the  wile  was  empowered  to  devise  her  estate,  and  in  considera- 
tion of  that  fact  relinquished  all  interest  in  his  estate.  She  made  no  will,  nor 
was  she  asserting  any  claim  to  bis  property,  nor  did  they  contract  with  refer- 
ence to  the  will  already  made  by  her  future  husband.  It  was  a  naked  propo- 
sition submitted  to  the  court  as  to  whether  or  nut  the  marriage  revoked  the 
will.  If  Mrs.  Bass  in  that  case,  in  pursuance  of  the  power  given  her  to  make 
a  will  by  the  marriage  contract,  had,  in  the  exercise  of  the  power,  and  on  the 
eve  of  the  marriage,  executed  her  will,  we  are  inclined  to  doubt  that  the  court 
would  have  permitted  the  husband  to  have  asserted  bis  marital  rights,  and 
held  the  will  void  because  dated  two  days  before  the  marriage,  when  made  in 
pursuance  of  the  antenuptial  agreement;  still  the  reasoning  of  the  court  in 
that  case,  and  the  construction  given  the  statue,  would  lead  to  the  conclusion 
that  the  will  would  have  been  held  to  have  been  revoked. 

In  the  case  of  Osgood  v.  Bliss,  reported  in  141  Mass.  474,  6  N.  £.  Rep.  527, 
the  parties  were  married  in  the  state  of  Indiana,  and  on  the  eve  of  the  mar- 
riage made  an  antenuptial  contract,  by  which  it  was  agreed  that  the  marriage 
should  not  revoke  a  will  that  had  been  made  by  the  intended  wife.  The  hus- 
band bad  never  seen  the  will,  and  knew  nothing  of  its  contents,  yet  he  signed 
the  agreement.  The  statute  of  Indiana  contained  no  exceptions,  but  provided: 
v.lOs.w.no.2— 9 
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^  After  the  making  of  a  will  by  an  unmarried  woman,  if  she  shall  marry,  such 
will  shall  be  deemed  revoked  by  such  marriage."  The  wife  dying,  the  hus- 
band claimed  about  $12,000  in  money  or  ehoses  in  action  that  she  had  dis- 
posed of  by  her  will,  on  the  ground  that  the  marriage  rendered  the  instru- 
ment a  nullity.  The  supreme  court  of  Massachusetts  held  that  the  marriage 
did  not  revoke  the  power  to  make  the  will.  It  is  true,  in  that  case  the  court 
draws  the  distinction  between  the  execution  of  a  power  and  the  execution  of 
the  will,  and  bases  its  conclusion  on  that  distinction.  They  proceed  to  say 
that  the  reason  given  for  holding  that  marriage  is  deemed  to  be  a  revocation 
of  a  woman's  will  is  because  by  the  marriage  she  divests  herself  of  the  power 
ot  revoking  it,  and  destroys  the  power  to  change  or  alter  it.  It  is  argued  that 
such  reasoning  does  not  apply  to  an  appointment  by  will,  and  for  that  reason 
it  was  held  that  the  marriage  was  not  a  revocation.  The  argument  is  well 
founded,  and  based  on  the  common-law  rule,  and  the  statute  but  follows  it; 
and  as  such  reasoning  cannot  apply  to  the  exercise  of  the  right  by  a  married 
woman  to  make  a  will  when  she  at  all  times  before  and  after  the  marriage  had 
the  legal  capacity  to  make  a  will,  that  case  supports  directly  the  principle  rec- 
ognized in  this  case.  Besides,  the  marital  rights  of  both  the  husband  and 
wife  are  fixed  by  the  very  contract  under  which  the  disability  of  coverture,  in 
so  far  as  it  stands  in  the  way  of  the  execution  by  her  of  a  will,  is  entirely  re- 
moved. 

We  are  satisfied  that  a  proper  construction  of  the  statute  should  not  con- 
fine the  court  to  the  one  exception  of  the  exercise  of  a  power  to  make  a  will 
by  a  married  woman  when  disposing  of  the  property  of  another,  or  of  prop- 
erty that  would  not  pass  to  her  heirs,  but  that  the  contract  rights  of  husband 
and  wife  determining  the  right  of  property  and  fixing  the  status  of  the  mari- 
tal relation  in  that  respect  before  the  marriage,  although  it  may  recognize  the 
execution  of  a  will  then  made,  if  properly  executed,  should  be  regarded,  and 
that  such  cases  are  not  embraced  by  the  statute. 

The  statute  of  Wisconsin  provided  in  reference  to  such  wills:  "Excepting 
only  that  nothing  contained  in  this  statute  shall  prevent  the  revocation  im- 
plied by  law  from  subsequent  changes  in  the  condition  of  the  testator."  The 
court  held  that  "the  revocation  implied  by  law"  evidently  means  such  as  would 
be  implied  at  common  law, — "the  marriage  of  a  woman  was  the  revocation, 
of  her  will  previously  made."  Ann  Ward,  living  in  Wisconsin,  made  a  will 
during  her  second  marriage,  by  which  she  gave  her  property  to  her  children 
by  her  first  husband.  She  had  no  issue  of  the  second  or  third  marriage.  By 
the  laws  of  that  state  a  married  woman  has  the  right  to  dispose  of  her  estate 
by  will.  Having  made  the  will  during  her  second  marriage,  she  married 
Ward,  her  third  husband,  and  shortly  after  died.  Her  will  was  admitted  to 
probate,  the  supreme  court,  to  which  the  appeal  had  been  taken,  saying:  "To 
hold  that  marriage  of  itself  revoked  a  former  will  of  the  wife,  under  the  cir> 
cu instances  here  presented,  when  on  the  next  day  after  the  marriage  she  had 
the  power  to  reinstate  the  same  writing  as  her  last  will  and  testament,  would 
seem  to  be  absurd."    Will  of  Ward,  70  Wis.  257,  35  N.  W.  Rep.  731. 

In  view  of  our  statute  it  seems  to  us  that  it  would  be  trifling  with  the  rights 
of  the  husband  and  the  devisees  of  Mrs.  Stewart  to  so  construe  its  provisions 
as  to  destroy  the  testamentary  act  of  the  testatrix,  and,  if  no  other  reason  ex- 
ists for  denying  the  probate  of  this  paper,  it  should  be  admitted  to  probate  as 
the  last  will  of  Mrs.  Stewart,  formerly  Jacob. 

The  judgment  is  reversed,  and  cause  remanded  for  proceedings  consistent 
with  this  opinion. 


Digitized  by 


Google 


Ky.]  OTTOMAN  9.  SMITH.  181 


Stirman  u.  Smith. 
(Court  of  Appeals  of  Kentucky.    December  18,  1888.) 

1.  Exemptions— Illegal  Levi— Cow  and  Calf. 

Under  Gen.  St.  Ky.  1888*  p.  481,  exempting  from  levy,  among  other  property,  two 
cows  and  calves  belonging  to  a  bona  fide  housekeeper  with  a  family  resident  within 
the  commonwealth,  a  levy  on  the  only  cow  and  calf  of  such  a  housekeeper  is  illegal, 
though  he  has  heifers  not  exempt  primarily,  and  does  not  offer  to  deliver  them  or 
any  other  property  to  the  officer,  in  lieu  of  the  cow  and  calf,  before  the  sale. 

2.  Same — Selection  bt  Debtor— Appraisal. 

Gen.  St.  Ky.  1688,  p.  981.  providing  that  if  a  debtor  select  a  horse  worth  more 
than  $100,  or  a  cow  and  calf  worth  more  than  160,  the  same  shall  be  appraised,  and 
sold  if  appraised  at  more  than  that  sum,  and  that  amount  paid  to  the  debtor,  does 
not  apply  where  a  debtor  owns  only  two  cows  and  calves,  as  they  are  exempt  re- 
gardless of  their  value,  and  no  selection  is  required  of  the  debtor. 
&  Same— Of  Householder  About  to  Remove. 

Such  a  housekeeper  having  determined  to  remove  from  the  state,  whose  family 
have  already  gone,  who  still  remains  at  his  home  for  business  reasons,  intending 
soon  to  follow  his  family,  is  entitled  to  the  exemption  mentioned. 

Appeal  from  circuit  court,  Daviess  county;  G.  W.  Williams,  Special 
Judge. 

Action  by  W.  T.  Smith  against  J.  S.  Stirman,  a  constable,  for  an  illegal  levy. 
Judgment  for  plaintiff,  and  defendant  appeals. 

Weir,  Weir  <§  Walker  and  Own  &  Ellis,  for  appellant  M.  W.  Slack  and 
B.  W.  Mines,  for  appellee. 

Holt,  J.  Prior  to  November  5,  1884,  the  appellee,  W.  T.  Smith,  had  been 
for  many  years  a  bona  fide  housekeeper  with  a  family  of  this  commonwealth; 
but  at  the  time  named  he  determined  to  move  to  Florida,  and  accordingly 
sent  his  wife  and  children  there, — he  remaining  at  his  old  home  for  certain 
purposes,  but  intending  to  soon  follow  them.  While,  thus  situated  he  was 
the  owner  of  a  cow  and  her  calf  and  two  heifers.  Neither  of  the  latter  had 
ever  been  bred;  and  on  November  21,  1884,  the  appellant,  J.  S.  Stirman,  as  a 
constable,  levied  an  execution  upon  the  cow  and  calf,  and  subsequently  sold 
them.  The  appellee  did  not  know  of  the  levy  when  it  was  made,  but,  al- 
though informed  of  it  before  the  sale,  he  never  offered  to  deliver  either  of 
the  heifers  or  other  property  to  the  officer  in  lieu  of  the  cow  and  calf.  He  now 
sues  to  recover  their  value,  upon  the  ground  that  they  were  exempt. 

It  was  held  in  the  case  of  Anthony  v.  Wade,  1  Bush,  110,  that  an  avowed 
intention  of  a  debtor  to  leave  the  state,  and  a  packing  up  for  that  purpose, 
does  not  deprive  him  of  the  character  of  a  bona  fide  housekeeper,  if  he  had 
it  before;  and  he  is  still  entitled  to  his  exempt  property,  and  that  this  right 
continues  even  while  he  is  in  transit.  This  construction  accords  with  the 
liberal  legislative  spirit  in  which  the  exemption  statute  was  enacted;  and, 
although  given  to  it  over  20  years  ago,  it  has  been  acquiesced  in  ever  since 
without  legislative  amendment.  The  appellee  has  not,  therefore,  deprived 
himself  of  the  character  of  a  housekeeper,  and  hence  was  entitled  to  the  ex* 
emption  incident  thereto. 

It  is  insisted,  however,  that  under  the  case  of  Winfrey  v.  Zimmerman, 
8  Bush,  587,  the  exemption  statute  must  be  construed  as  equally  applicable 
to  the  heifers  as  to  the  cow ;  and,  as  all  three  were  not  exempt,  the  officer 
had  the  right,  according  to  McQee  v.  Anderson,  1  B.  Mon.  187,  to  seize  any 
one  of  them  before  an  election  by  the  debtor;  and  that  the  latter  could  not 
thereafter  elect  to  keep  the  one  levied  on,  unless  he  either  tendered  to  the 
officer  one  of  the  other  two,  or  enough  other  property  to  satisfy  the  debt, 
or  as  was  at  least  equal  in  vendible  value  to  the  one  then  held  by  the  officer. 

The  two  cases  cited  were,  however,  unlike  in  circumstance  to  the  one  now 
presented.  When  the  last-named  one  was  decided,  the  statute  then  in  force 
exempted  one  work-beast  or  a  yoke  of  oxen.    The  debtor  in  that  case  was 
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the  owner  of  two  horses  and  a  joke  of  oxen.  They  were  all  of  the  character 
named  in  the  statute.  One  came  as  fully  within  its  description  as  the  other. 
They  were  all  of  a  character  to  supply  the  then  need  of  the  debtor  and  his 
family.  One  was  not  primarily  exempt  any  more  than  either  of  the  others. 
No  reason  existed  why  it  should  be  so  regarded,  and  upon  this  state  of  case  this 
court  held  as  above  indicated. 

In  Winfrey  v.  Zimmerman  the  statute,  which  then  exempted,  as  it  does 
now,  "two  work-beasts,  or  one  work -beast  and  one  yoke  of  oxen,"  was  con- 
strued in  a  case  where  the  debtor  had  only  a  mare  and  a  colt  to  include  them 
both.  This  was  upon  the  idea  that  the  legislature,  by  the  terms  used  in 
creating  the  exemption,  intended  to  embrace  an  animal  of  the  horse  kind* 
which  could  be  rendered  fit  for  service,  as  well  as  one  then  in  actual  use.  It 
was  not  a  question  whether,  if  the  statute  had  exempted  one  "  work-beast,  * 
it  would  have  been  as  equally  applicable  to  the  colt  as  the  mare. 

The  reasoning  in  that  case  as  to  the  construction  to  be  given  to  the  term 
M  work-beasts"  applies  also  to  the  exemption  of  " two  cows  and  calves.  "  The 
term  "cow"  includes  "heifer,"  (section  11,  c.  21,  Gen.  St.;)  and  the  debtor 
who  does  not  own  a  cow  and  calf,  but  owns  two  heifers,  would,  if  a  resident 
of  this  commonwealth  with  a  family,  be  entitled  to  claim  them  as  exempt,  al- 
though they  may  never  have  been  bred  or  milked.  The  object  of  the  statute 
must,  however,  be  regarded  in  construing  it.  Its  purpose  was  to  provide  the 
debtor  and  his  family  with  milch  cows.  Its  language  is,  (as  then  in  force:) 
"The  following  property  shall  be  exempt  from  execution,  attachment,  dis- 
tress, or  fee-bill  against  a  bonaflde  housekeeper  with  a  family  resident  within 
this  commonwealth,  viz.:  Two  work-beasts,  or  one  work-beast  and  one  yoke 
of  oxen;  *  *  *  two  cows  and  calves."  Gen.  St.  Ky.  1883,  p.  431.  It 
looks  to  their  support,  and  evidently  regards  their  present  need.  The  cow  is 
therefore  designated  by  the  statute.  It  also  exempts  her  calf,  because  it  is 
an  incident  to  her  as  the  giver  of  mi  lb  for  the  purpose  of  the  exemption. 
The  need  of  the  debtdr  will  continue,  however;  and  hence,  looking  to  the  fut- 
ure support  of  the  family,  if  there  be  no  cow,  a  heifer  is  exempt  in  lieu  of 
her.  Plainly,  however,  this  does  not  give  the  debtor  all  that  the  statute  in- 
tended. It  looks  to  the  future  only,  and  does  not  provide  for  the  present. 
It  is  therefore  unreasonable  to  suppose  it  was  intended  that,  where  a  debtor 
has  a  milch  cow  and  two  heifers,  an  officer  may  at  his  own  will,  and  even 
without  the  knowledge  of  the  debtor,  seize  the  cow,  and  leave  the  heifer; 
thus  depriving  the  family  of  their  present  need,  and  forcing  them,  even  as  to 
future  support,  to  wait  upon  the  course  of  nature,  however  uncertain.  This 
cannot  be  so  if  the  main  object  of  the  statute  was  to  provide  for  the  present, 
daily  wants  of  the  family. 

In  such  a  case  the  cow  is  primarily  exempt;  and,  being  so,  the  officer  must 
take  notice  of  it  without  word  from  the  debtor.  He  cannot  seize  the  property 
which  is  exempt  for  a  particular  purpose— that  which  falls  within  not  only 
the  spirit,  but  the  very  letter,  of  the  statute — because  the  debtor  has  other 
property,  which  perhaps  will,  in  the  course  of  time,  supply  the  wants  of  his 
family.  Such  an  exemption  would  often  be  a  mere  mockery  to  the  needy,  and 
utterly  fail  to  fulfill  the  object  of  the  statute.  If  a  man  has  two  cows  and 
calves,  and  also  two  heifers,  by  the  very  terms  of  the  statute,  as  well  as  the 
spirit  and  purpose  of  it,  the  cows  and  calves,  and  not  the  heifers*  are  exempt; 
and  if  he  has  but  one  cow  and  her  calf,  and  also  two  heifers,  the  officer  can- 
not seize  that  which  is  primarily  not  liable,  and  which  is  exempt  by  the  ex- 
press terms  of  the  statute.  If  he  could,  then,  where  the  debtor  has  two  work- 
horses and  two  colts,  he  could  seize  the  horses  and  leave  the  colts.  It  cannot 
reasonably  be  contended  that  this  is  the  law,  and  yet  this  presents  the  appel- 
lant's case. 

If  in  this  case  the  officer  had  levied,  as  he  should  have  done,  upon  one  of 
the  heifers,  and  the  debtor  had  elected  to  keep  that  one,  and  had  so  notified 
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the  officer*  then  the  rule  laid  down  in  the  case  of  McGee  v.  Anderson  would 
have  applied ;  and  according  to  it  he  would  have  been  bound  to  surrender  to  the 
officer  the  other  heifer  for  sale,  or.  sufficient  property  to  pay  the  debt,  or  equal 
in  value  to  the  one  held  by  him  under  the  levy.  In  that  case  the  right.of  the 
debtor  to  substitute  one  horse — one  u. work-beast" — for  another  was  involved. 
They  were  "two  of  a  kind,"  both  falling  within  both  the  letter  and  spirit  of 
the  statute,  and  specifically  alike.  Such  would  be  the  case  here,  if  the  con- 
troversy related  to  the  two  heifers.  When  the  debtor  has  the  property  which 
is  capable  of  supplying  the  present  need  contemplated  by  the  statute,  the  of- 
ficer must  take  notice  that  it  is  what  is  exempt  by  the  spirit  and  letter  of  the 
stature,  and  act  accordingly,  or  otherwise  he  will  be  treated  as  a  trespasser 
ab  initio.  It  must  be  regarded  by  him  as,  at  least,  prima  facie  exempt. 
The  question  whether,  where  a  debtor  has  two  cows  and  two  heifers,  he 
may  elect  to  keep  the  two  heifers,  is  not  presented  in  this  case.  Undoubtedly 
he  may  make  an  election,  where  the  property  is  specifically  alike,  by  doing 
so  in  the  proper  manner,  if  it  has  already  been  seized  by  the  officer. 

Prior  to  May  3,  1880,  two  cows  and  their  calves  were  exempt  to  the 
debtor  housekeeper  without  regard  to  their  value.  At  the  time  named, 
however,  the  legislature  provided  that,  if  the  debtor  should  select  a  horse 
worth  more  than  $150,  or  a  cow  and  calf  worth  more  than  $60,  the  officer 
levying  thereon  should  have  the  same  appraised,  and,  if  appraised  at  more 
than  the  value  above  named,  he  should  then  sell  the  same,  and  pay  the  debtor 
out  of  the  proceeds  the  sum  above  named.  Gen.  St.  1888,  p.  931.  It  is  now 
contended  that,  as  it  was  admitted  in  this  case  that  the  cow  and  calf  were 
worth  9100,  the  officer  had  the  right  to  make  the  sale,  and  that  under  the 
statute  the  debtor  must  make  a  selection.  It,  however,  in  our  opinion,  looks 
to  a  case  where  he  has  more  than  two  horses,  or  two  cows  and  their  calves; 
and  if  he  has  but  the  two  of  the  specific  kind  named,  and  which  are  pri- 
marily exempt,  then  the  law  makes  the  selection,  and  the  bfflcer  must  regard 
it,  and  proceed  according  to  the  statute,  or  he  is  liable.  In  this  instance 
there  was  no  appraisement.  The  property  was  sold  for  less  than  $60,  and 
there  was  no  offer  even  to  pay  what  was  realized  to  the  appellee.  The  officer 
failed  to  obey  the  statute,  and,  however  honestly  he  may  have  acted,  he  did  so 
at  his  peril,  and  individual  right  requires  remuneration. 

Judgment  affirmed. 


Enterprise  Imp,  &  Manuf'g  Co.  v.  Underwood. 
(Court  of  Appeals  of  Kentucky.    December  18, 1888.) 

Appeal  from  circuit  court,  Carter  county ;  John  M.  Burns,  Judge. 

This  was  a  suit  by  Mrs.  Mary  Underwood,  widow  of  Gideon  Underwood, 
against  the  Enterprise  Improvement  &  Manufacturing  Company,  etc.,  to  re- 
cover of  defendants  her  dower  interest  in  certain  tracts  of  land.  Dower  was 
allotted  to  the  plaintiff  by  commissioners  appointed  by  the  trial  court,  and 
from  an  order  confirming  said  commissioners'  report  of  allotment  the  said 
company  appeals.    No  briefs  for  the  appellant  were  filed  in  this  court. 

H.  L.  Stone  and  T.  D.  Theobald,  for  appellant.    E.  F.  Dulin,  for  appellee. 

Prtor,  J.  On  this  appeal  we  find  nothing  that  precludes  the  widow  from 
asserting  her  right  to  dower.  If  dower  was  improperly  assigned,  there  is 
'nothing  in  this  record  establishing  that  fact.  The  husband  was  seized  in  fee 
during  the  marriage,  and  died,  and  no  question  can  arise,  as  between  the 
widow  and  the  purchaser  from  her  husband,  as  to  her  right.  It  is  in  fact 
admitted,  and  therefore  there  is  no  case  here  for  revision. 

Judgment  affirmed. 
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Botts  et  ah  «•  Simpsonville  &  B.  C.  Turnpike  Go.  et  ah 
(Court  of  Appeals  of  Kentucky.    December  Id,  1868.) 
1.  Corporations— Consolidation-- Bt  Statutb— Charter  Rights. 

In  a  suit  to  enjoin  the  consolidation  of.  two  turnpike  companies,  under  act  Ky. 
Feb.  80, 1884.  one  provision  of  which  is  that,  when  the  agreement  between  the  two 
companies  snail  be  entered  into  and  ratified  by  a  majority  of  the  stockholders  of 
the  two  companies,  the  consolidated  company  shall  have  all  the  powers  previously 
enjoyed  by  both,  where  defendants  answer,  which  was  not  denied,  alleged  that  the 
consolidation  was  made  as  provided  by  statute,  but  failed  to  allege  that  this  waa 
done  with  the  consent  of  plaintiffs,  thereby  showing  that  a  majority  consented,  and 
not  the  whole,  the  consolidation,  not  being  authorized  by  the  companies7  charters, 
was  void. 
&  Same— Directors—Ultra  Vires— BriT  by  Stockholders. 

Where  the  action  of  the  boards  of  directors  of  two  corporations  is  alleged  to  be 
ultra  vires,  stockholders  may  bring  suit  to  restrain  the  two  corporations  from  con- 
solidating. 
8.  Same— Charter— Construction. 

A  clause  in  a  charter  that  the  company,  "in  matters  not  expressed  in  the  charter, 
shall  have  the  rights  and  privileges  granted  to  the  most  favored  turnpike  com- 

Sanies, "  will  not  be  construed  as  conferring  or  implying  power  to  compel  a  stock- 
older  to  consent  that  the  corporation  of  which  he  is  a  member  shall  be  united  with 
another. 

Appeal  from  circuit  court,  Shelby  county;  S.  E.  De  Haven,  Judge. 

John  Botts  and  others,  who  are  stockholders  in  the  Simpsonville  &  Buck 
Greek  Turnpike  Company,  brought  this  suit  against  the  Simpsonville  &  Buck 
Creek  Turnpike  Company  and  its  directors,  and  against  the  Simpsonville  & 
Fisherville  Turnpike  Company  and  its  directors,  to  enjoin  and  prevent  a 
threatened  consolidation  of  the  two  defendant  turnpike  corporations.  Plain- 
tiffs were  granted  a  temporary  injunction,  which  was  dissolved  after  answer 
had  been  filed  by  defendants.  From  the  order  dissolving  the  injunction  plain- 
tiffs appeal. 

/.  Q.  Gilbert*  for  appellants.    /.  C.  Beckner,  for  appellees. 

Pryor,  J.  The  appellants  are  members  as  stockholders  of  the  Si  mpsonville 
&  Buck  Creek  Turnpike  Company.  On  the  20th  of  February,  1884,  the  legis- 
lature of  the  state  passed  an  act  authorizing  the  consolidation  of  the  corpora- 
tion of  which  they  are  members  with  another  company  styled  the  "Simpson- 
ville &  Fisherville  Turnpike  Company."  The  appellants,  in  order  to  prevent 
a  consolidation  of  the  two  companies,  filed  their  petition  in  equity  against  the 
directors  of  both  corporations,  and  against  each  corporation,  asking  for  an  in- 
junction preventing  the  merging  of  the  two  companies  into  the  consolidated 
company.  An  injunction  was  granted,  and  afterwards  dissolved,  on  the  an- 
swer filed  by  the  defendants,  to  the  effect  that  the  consolidation  had  been 
made,  as  provided  by  the  act,  by  the  two  boards  of  directors,  and  ratified  by 
the  stockholders,  and  nothing  remained  to  be  done  but  the  election  of  direct- 
ors for  the  consolidated  company.  The  appellee  maintains  that,  this  answer 
or  its  averments  not  being  denied,  a  dissolution  of  the  injunction  on  the  plead- 
ings necessarily  followed.  The  act  under  which  the  consolidation  was  made 
provided  that,  when  the  agreement  between  the  board  of  directors  of  each 
company  was  entered  into  and  ratified  by  a  majority  of  the  stockholders  of 
the  two  companies,  the  consolidated  company  is  to  have  all  the  powers  here- 
tofore enjoyed  by  both  companies.  The  answer  nowhere  alleges  that  these 
appellants  ever  consented  to  the  consolidation,  and  the  statement  that  it  waa  ' 
ratified  by  the  stockholders  must  be  taken  as  the  act  of  the  majority  and  not 
the  whole.  The  stock  of  the  appellants  in  one  company  has  been  transferred 
to  another,  or  both  merged  into  one,  and  the  court  will  not  imply,  from  an 
averment  that  it  was  ratified  by  the  stockholders,  that  it  was  by  the  unani- 
mous consent  of  all;  for,  if  so,  it  should  have  been  so  pleaded,  and  the  state- 
ment made  must  be  construed  as  meaning  that  a  majority  voted  for  the  con- 
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solidation;  in  other  words,  that  the  provisions  of  the  act  were  complied  with. 

It  is  further  argued  that  these  stockholders  have  no  right  to  maintain  the 
action,  because  the  suit  is  for  the  corporation  itself,  and  must  therefore  be 
brought  in  the  name  of  the  corporation,  or  some  legal  or  equitable  reason 
gi  ven  for  making  the  corporation  a  defendant  instead  of  plaintiff.  We  do  not 
understand,  in  a  case  like  this,  that  the  stockholders,  or  any  of  them,  are  de- 
nied the  right  to  sue.  The  action  of  the  board  of  directors  in  this  case  is  al- 
leged to  be  ultra  vires,  beyond  the  authority  conferred  on  them  by  the  char- 
ter; and  in  all  such  cases  the  stockholder  may  bring  his  action  without  con- 
sulting those  who  manage  the  legitimate  affairs  of  the  corporation.  This  is 
the  rule  recognized  in  Hawes  v.  Oakland,  104  U.  S.  450,  and  in  Shawhan  v. 
Zinn,  79  Ky.  300.  Here  the  directors  are  attempting  to  transfer  the  stock  of 
these  appellants  by  a  majority  vote  of  the  stockholders  to  a  corporation  of 
which  they  are  not  members,  or  to  blend  the  stock  and  make  one  corporation 
out  of  both.  This  cannot  be  done  without  the  consent  of  the  stockholder, 
and  is  in  plain  disregard  of  his  contract  rights  when  he  becomes  a  member  of 
the  corporation.  There  is  no  authority  in  the  charter  of  the  company  to  which 
he  belongs  authorizing  a  consolidation  with  any  other  company,  and  in  such 
a  state  of  case  there  is  no  authority  holding  that  his  property  or  rights  in  one 
company  can  be  transferred,  against  his  will,  to  another  company. 

The  clause  in  the  charter  that  the  company,  "in  matters  not  expressed  in 
the  charter,  shall  have  the  rights  and  privileges  granted  to  the  most  favored 
turnpike  companies, "  will  not  be  construed  as  affecting  rights  that  are  fun- 
damental, and  under  it  a  power  conferred  or  implied  that  will  compel  a  stock- 
holder to  abandon  his  contract  already  entered  into,  and  make  a  contract  with 
others  against  his  will.  The  stock  in  the  one  company  may  be  worth  greatly 
more  than  I  he  stock  in  another  company,  or,  if  worth  the  same,  the  joint  en- 
terprise might  be  such  as  would  deter  the  stockholder  from  taking  his  invest- 
ment from  the  one  company  and  placing  it  in  a  joint  stock  company.  Mr. 
Morawetz,  in  his  work  on  Private  Corporations,  when  treating  of  the  consol- 
idation of  companies,  says:  "This  can  never  be  effected  without  the  unani- 
mous consent  of  the  members  of  each  company,  and  such  consent  cannot  be 
inferred  as  an  implied  condition  of  their  charter  or  articles  of  association.1' 
Section  197.    See  note  to  the  left,  with  numerous  adjudged  cases. 

"Whether  a  consolidation  could  be  authorized,  under  a  general  power  re- 
served by  the  legislature  to  alter  or  annul  the  charter,  is  not  necessary  to  be 
decided.  It  is  certain  that  it  cannot  be  done  when  it  affects  the  rights  of  the 
stockholders  by  increasing  their  liability  as  such,  or  diminishing  the  value  of 
their  stock,  and  with  such  a  radical  change  the  burden  would  be  placed  on  the 
consolidated  company  to  show  that  no  harm  could  be  done  the  stockholder  en- 
tering his  protest.  Whether  the  appellants  would  be  injured  by  this  change 
does  not  appear  in  this  record,  and,  if  it  did,  this  court  would  be  reluctant  to 
hold,  in  the  absence  of  authority  in  the  charter,  where  one  has  become  a  stock- 
holder in  a  turnpike  road  of  a  certain  description,  and  for  a  certain  purpose, 
that  the  legislature  could  unite  him  as  a  stockholder  in  another  corporation, 
and  for  other  or  additional  objects  in  view  than  are  to  be  found  in  his  orig- 
inal contract.  In  so  doing  his  contract  is  destroyed,  and  another  made  for 
him,  against  his  consent. 

In  our  opinion,  the  act  of  consolidation  in  this  case  is  void,  unless  made  by 
the  unanimous  consent  of  the  stockholders. 

Judgment  reversed,  and  remanded  for  proceedings  consistent  with  this  opin- 
ion. 
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Henning  v.  Barringer  et  ah 
(Court  of  Appeals  of  Kentucky.    December  90, 1888.) 

1,  Partttiow— Bale  of  Laud— Parties— Minors. 

Under  Code  Ky.  §  490,  providing  that  land  held  jointly  may  be  sold  on  application 
of  plaintiff,  though  an  infant,  if  division  would  materially  impair  the  value  of  the 
land,  or  of  plaintiff's  interest,  where  a  widow,  who  was  the  statutory  guardian  of 
all  her  infant  children  but  one,  united  them  as  plaintiffs  with  her  in  a  petition  for 
the  sale  of  land,  the  mother  suing  not  only  as  guardian  but  also  as  next  friend,  all 
the  parties  were  before  the  court,  and  it  appearing  that  no  division  could  be  made 
without  injury  to  each  child's  interest,  the  sale  was  properly  ordered,  and  the  title 
passed  to  the  purchaser.  • 

ft.  Infancy— Suit  bt  Minors— Appearance  bt  Guardian— Afpidavit. 

Where  the  mother's  right  to  sue  for  her  children  appeared  before  the  purchaser 
acquired  title,  the  fact  that  she  did  not  make  affidavit  of  such  right,  as  required  by 
Code  Ky.  $  87,  is  not  such  a  jurisdictional  fact  as  will  render  the  judgment  void. 

Appeal  from  Louisville  chancery  court;  I.  W.  Edwards,  Chancellor. 

Appeal  by  J.  W.  Henning,  questioning  the  validity  of  a  sale  of  land  held 
Jointly  by  Sophia  B.  Barringer  and  her  children. 

Burnett,  Noble  &  Barnett.  for  appellant  Brown,  Humphrey  &  Davie,  for 
appellees. 

Pryor,  J.  The  widow  and  children  of  Frederick  Barri  nger,  who  died  intes- 
tate, filed  their  petition  in  the  Louisville  chancery  court,  seeking  to  sell  some 
unimproved  real  estate  in  the  city  of  Louisville,  for  the  reason  that  no  divis- 
ion could  be  had  between  them  without  materially  impairing  the  value  of  the 
property  as  well  as  the  value  of  each  interest.  The  action  is  brought  under 
section  490  of  the  Civil  Code.  The  mother  was  the  statutory  guardian  of  all 
the  infant  children  but  one,  and  united  them  as  plaintiffs  with  her  in  tbe  pe- 
tition, making  some  of  the  adult  children  defendants.  The  intestate  left  at  his 
death  nine  children  and  his  widow.  One  of  the  children,  Frederick,  was  born 
after  the  death  of  his  father,  and  it  seems  that  he  had  no  statutory  guardian 
until  after  the  sale  of  the  land;  one  having  been  appointed  (his  mother)  be- 
fore the  sale  was  confirmed.  This  infant  is  united  also  as  a  plaintiff  with  his 
mother  and  his  brothers  and  sisters,  counsel  in  drafting  the  petition  supposing 
that  the  mother  was  the  statutory  guardian  of  all  of  the  infants.  The  mother 
»ues  not  only  as  guardian,  but  as  the  next  friend  of  all  the  infant  plaintiffs, 
including  Frederick,  who  had  at  tbe  time  no  guardian.  This  appeal  is  by  the 
appellant,  who  was  the  purchaser,  questioning  the  validity  of  his  title  under 
the  proceeding. 

Section  490  provides  two  states  of  case  in  which  land  held  jointly  may  be  sold, 
not  only  on  the  application  of  adults,  but  by  a  plaintiff,  although  of  unsound 
mind,  or  an  infant;  that  is,  (1)  where  the  share  of  each  owner  is  worth  leas 
than  $100;  (2)  where  the  division,  if  made,  would  materially  impair  the  value 
of  the  land,  or  the  value  of  the  plaintiff's  interest.  In  this  case  it  appears  that 
each  child's  interest  would  not  exceed  10  or  12  feet  front  of  the  realty,  and 
that  no  division  could  be  had  without  materially  impairing  the  value  of  each 
one's  interest;  and  upon  the  proof  the  chancellor  properly  ordered  the  sale, 
and,  if  the  parties  were  before  the  court,  the  title  passed  to  the  purchaser. 
They  were  all  before  the  court,  because  in  this  particular  state  of  case  an  in- 
fant may  bring  the  suit  for  the  sale  and,  under  the  Code,  can  sue  by  his  guard- 
ian or  next  friend;  and  that  he  sues  both  by  his  guardian  and  next  friend 
would  only  be  the  subject  of  special  demurrer,  and  could  afford  them  no 
ground  for  a  reversal,  unless  it  appeared  that  the  rights  of  the  infant  had  been 
prejudiced  by  the  proceeding. 

It  is  said,  however,  that  the  mother  had  no  right  to  sue  as  the  next  friend 
of  the  infant,  because  she  had  not  made  the  affidavit  required  by  section  37 
of  the  Code.  This  affidavit  is  to  the  effect  that  there  is  no  guardian, — no  one 
else  to  sue;  but  in  this  particular  case,  when  the  fact  is  made  to  appear  of  the 
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existence  of  the  right  to  sue  before  the  purchaser  acquires  the  title,  it  is  not 
a  jurisdictional  fact,  such  as  would  destroy  the  judgment  and  render  it  void, 
but  would  be  held  bad  on  demurrer  at  the  instance  of  the  parties  to  the  ac- 
tion. In  this  case  the  fact  appeared  before  confirmation  that  no  guardian  had 
been  appointed,  and  the  mother  was  appointed  guardian,  and  then  comes  into 
court  and  asks  that  the  sale  he  confirmed.  No  bond  was  necessary  to  be  exe- 
cuted before  the  sale,  and  the  law  created  the  lien  for  the  purchase  money; 
and  before  the  guardian  can  obtain  it,  bonds  must  be  executed,  as  seems  to 
have  been  done  in  this  case. 

All  the  parties  were  before  the  court,  and  no  error  exists  of  which  the  pur- 
chaser can  complain.    The  judgment  is  therefore  affirmed. 


Miller  et  al.  v.  Commonwealth. 
(Court  of  Appeals  of  Kentucky.    December  20, 1888.) 

1.  Homicide — Self-Defense — Evidence— Threats. 

Where  there  is  a  conflict  of  evidence  as  to  whether  deceased  was  approaching  de- 
fendant with  an  open  knife  when  the  fatal  shot  was  fired,  evidence  of  a  threat  made 
by  deceased  to  kill  defendant,  though  not  communicated  to  him,  is  admissible,  as 
tending  to  show  who  was  the  aggressor. l 

S.  Criminal  Law— Trial— Evidence— Rebuttal. 

Where  the  prosecuting  attorney  has  endeavored,  though  unsuccessfuUy,  to  make 
a  witness  acknowledge  that  his  son.  who  saw  the  shooting,  was  bribed  to  leave  the 
state,  and  has  made  prominent  the  fact  that  witness  and  his  son  were  employed  by 
a  company  of  which  the  defendant,  who  is  alleged  to  have  bribed  him,  is  a  mem- 
ber, it  is  error  to  exclude  evidence  that  that  defendant  advised  the  son  not  to  go. 

Appeal  from  circuit  court.  Laurel  county;  B.  Boyd,  Judge. 
W.  0.  Bradley,  for  appellants.    P.  W~  Hardin,  for  appellee. 

Lewis,  C.  J.  Henry  Miller  and  John  Bosse,  having  been  jointly  indicted 
for  the  murder  of  Larkin  Bird,  and  convicted  of  manslaughter,  prosecute  this 
appeal.  It  appears  the  deceased,  whose  reputation  was  proved  to  have  been 
that  of  a  quarrelsome  and  dangerous  man,  had,  a  short  time  before  getting  to 
the  place  he  was  killed,  drawn  his  pistol  on  three  men,  and  fired  at  another. 
Unless  the  result  of  the  aimless  wandering  of  a  restless  drunken  man,  for  he 
was,  under  the  influence  of  liquor,  there  is  nothing  to  satisfactorily  show  why 
the  deceased  stopped  at  the  particular  place  he  did,  which  was  about  150  yards 
from  the  dwelling-house  of  Bosse.  The  evidence  is  that,  soon  after  getting 
there,  he,  being  alone,  commenced  to  fire  his  pistol;  some  of  the  shots,  of 
which  there  were  three  or  four,  being  fired  in  the  air,  or  at  random.  One  of 
them,  as  a  witness  states,  was  fired  at  his  own  hat,  which  he  threw  up  for 
the  purpose.  Another  shot  struck  in  the  yard  of  Bosse,  and,  as  his  wife  stated 
at  the  time,  came  near  hitting  her.  There  is  also  evidence  he  called  the  name 
of  Bosse  in  a  disrespectful  manner.  Immediately  after  his  wife  cried  out  she 
was  near  being  struck,  Bosse  went  into  his  house,  and  got  two  guns  and  a 
pistol,  and  started  with  them  towards  the  deceased,  intending,  as  he  testified, 
to  give  one  of  the  guns  to  his  son.  But  Miller  took  one  of  them,  and  together 
they  approached  the  deceased;  and  when  they  got  near  to  him,  Bosse,  as  he 
states,  presented  his  gun,  and  commanded  the  deceased  to  lower  his  pistol,  and, 
it  being  done,  he  then  lowered  his  gun  also.  Either  just  before  or  after  Miller 
and  Bo3se  arrived,  about  which  there  is  some  conflict  in  the  testimony,  a  man 
named  Williams,  who  had  previously  been  in  company  with  the  deceased,  and 
was  also  offended  at  him,  appeared,  and  took  his  pistol  from  bim,  and,  accord- 
ing to  the  testimony  of  Bosse  and  Miller,  snapped  it  at  him.  But,  Williams' 
horses  just  ut  that  time  becoming  frightened,  he  left  the  place  in  pursuit  of 

lOn  the  admissibility  in  evidence,  on  trials  for  homicide,  of  threats  made  by  the  de- 
ceased, see  Johnson  v.  State,  (Miss.)  5  South.  Rep.  95,  and  note;  White  v.  Territory, 
(Wash.  T.)  19  Pac.  Rep.  88,  and  note ;  State  v.  Rider,  (Mo.)  8  S.  w.  Rep.  728 


Digitized  by 


Google 


1S8  SOUTHWESTERN  REPORTER.  [Ky. 

them,  and  in  a  short  time  thereafter  Miller  shot  and  killed  the  deceased.  No 
one  was  at  the  place  when  the  shot  was  fired,  except  Bosse,  Miller,  and  the 
deceased,  though  several  witnesses  testify  they  had  a  clear  view  of  the  par- 
ties at  the  time.  The  evidence  is  uncontradicted  that  the  deceased,  after 
the  pistol  was  taken  from  him,  still  had  a  knife,  the  blade  of  which  was  open. 
Both  Bosse  and  Miller  testify  that  when  shot  the  deceased  was  approaching 
Miller  with  his  open  knife  held  in  a  threatening  position,  and  making  an  ef- 
fort at  the  same  time  to  seize  Miller's  gun.  They  are  corroborated  by  other 
witnesses  as  to  the  deceased  having  his  knife  opened, and  approaching  Miller. 
But  one  or  more  witnesses  stated  the  deceased  was  at  th(  time  he  was  shot 
making  no.movement  or  demonstration  towards  Miller. 

Appellants  during  the  trial  offered  to  prove,  and  avowed  the  witness,  if  per* 
mitted  to  answer  the  question  propounded,  would  state,  the  deceased  told  him 
the  day  before  the  homicide  he  intended  to  kill  appellant  Miller  on  sight.  But, 
there  being  no  proof  that  or  any  other  threat  against  him  by  the  deceased  was 
previously  communicated  to  Miller,  objection  to  the  question  was  sustained, 
and  it  was  not  permitted  to  be  answered. 

In  the  process  of  forming  an  opinion,  in  the  absence  of  positive  and  con- 
vincing evidence  as  to  what  has  been,  as  well  as  in  conjecturing  what  will 
be,  the  conduct  of  a  particular  person  in  a  given  state  of  case,  the  first  and 
most  natural  inquiry  is,  what  motive  had  or  has  he  for  doing  it  ?  Thus,  in  deter- 
mining, in  the  absence  of  eye-witnesses,  or  where  the  evidence  is  contradictory 
and  uncertain,  as  to  who  of  two  persons  began  a  conflict  resulting  in  the  death 
of  one  of  them,  it  is  not  only  material,  but  often  of  vital  importance,  to  ascer- 
tain which  one  of  them,  if  either,  was  actuated  by  motive  of  gain  or  revenge; 
and  it  is  often  sufficient,  to  discredit  the  positive  testimony  of  witnesses,  to 
show  that  a  person  charged  with  an  offense  had  no  motive  for  committing  it, 
or  a  strong  motive  for  not  doing  it.  In  this  case  the  guilt  or  innocence  of 
Miller  materially  depends  upon  whether,  at  the  time  he  shot,  the  deceased  was 
advancing  upon  him  with  a  drawn  knife,  and  consequently  whether  he  had 
reasonable  grounds  to  believe,  and  did  believe,  he  was  then  in  danger  of  los- 
ing his  life,  or  suffering  great  bodily  harm,  or  whether  he  shot  wantonly,  and 
without  legal  excuse.  In  determining  that  question  of  fact,  about  which  the 
contradictory  testimony  of  the  witnesses  was  calculated  to  create  some  doubt 
that  might  have  been  resolved  against  the  accused,  it  seems  to  us  it  was  en- 
tirely pertinent  to  show  threats  by  the  deceased  against  the  accused;  for  if 
the  former  was  possessed  of  a  feeling  of  hatred  towards  the  latter,  and  had 
formed  a  determination  to  take  his  life,  the  inference  would  be  at  least  rea- 
sonable that  he  was  the  aggressor.  There  is  a  distinction  between  the  inquiry 
whether  the  slayer  of  his  fellow-man  was  induced  to  do  the  deed  by  a  reason- 
able apprehension,  founded  upon  threats  made  by  the  deceased,  communicated 
and  known  to  him,  and  the  question  of  fact  whether  the  one  or  the  other  com- 
menced the  conflict;  for  in  the  latter  case  the  inference  the  deceased  began  it 
may  arise  from  the  existence  of  his  hatred  and  revenge,  whether  known  to  the 
other  or  not.  The  competency  of  such  evidence  has  been  expressly  recognized 
by  this  court  in  Hart  v.  Com.,  2  S.  W.  Rep.  673. 

One  of  the  witnesses  made  the  following  statement  obviously  in  answer  to 
questions  by  the  commonwealth's  attorney:  "My  son  was  standing  near  me 
when  the  killing  took  place.  He  is  going  on  21  years  of  age.  He  is  in  Arkansas. 
He  bought  his  own  ticket  to  go.  He  worked  under  me  and  another  man,  and 
I  was  employed  by  the  Star  Coal  Company,  of  which  defendant  Bosse  is  a 
member,  and  we  paid  him.  He  did  not  go  away  to  keep  from  being  a  wit- 
ness. He  had  been  talking  of  going  away  for  a  year  before  the  killing,  and 
was  waiting  to  make  money  to  go  on.  He  was  a  witness  on  the  examining 
trial  of  this  case. "  The  answers  of  the  witness  show  the  commonwealth's  at- 
torney was  persistent  in  his  endeavor  to  show  the  witness  had  been  by  brib- 
ery, or  in  some  other  improper  way,  induced  by  Bosse  to  leave  the  state,  to 
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prevent  his  giving  damaging  testimony  against  himself  and  Miller;  and,  al- 
though the  witness  protested  his  son  left  voluntarily,  still  the  facts  that  Bosse 
was  a  member  of  the  coal  company,  that  Miller  was  an  inmate  of  his  family, 
and  the  father  of  the  absent  witness  was  his  employe,  all  being  got  prominently 
before  the  jury,  were  calculated  to  induce  the  suspicion,  if  not  belief,  that  the 
witness  had  been  improperly  induced  to  absent  himself,  because  he  would,  if 
present,  have  testified  to  facts  prejudicial  to  the  defense.  We  therefore  think 
the  court  erred  in  refusing  to  permit  the  witness  Hammons  to  state,  as  he 
would  have  done,  that  "Bosse  advised  his  son  not  to  go,  and  that  Kentucky 
was  a  better  state  than  Arkansas. " 

For  the  errors  indicated,  which  we  tbink  were  prejudicial  to  the  substantial 
rights  of  the  defendants,  the  judgment  as  to  both  of  them  is  reversed,  and 
cause  remanded  for  a  new  trial. 


GlLLILAND  V.  GlLULAND. 

(Supreme  Court  of  Missouri.    December  90, 1888.) 

1.  Tars-re— Resulting  Trusts— Pkesumptiow— Rebuttal. 

Where  a  conveyance  of  laad  is  made  to  a  wife  at  the  husband's  instance,  the  pre- 
sumption of  a  resulting  trust  in  his  favor  is  rebutted,  though  he  furnished  the  pur- 
chase money. 
Sl  Husband  and  Wife— Wipe's  Separate  Property— Liability  por  Husband's  Debt. 
A  sale  of  the  land,  and  the  investment  of  the  proceeds  in  other  land  in  the  wife's 
name,  gives  the  husband  no  interest  therein,  subject  to  his  debts,  under  the  Mis- 
souri married  woman's  act,  though  he  receives  such  proceeds,  and  places  them  in 
bank  in  his  own  name,  pending  the  purchase  of  the  otner  land. 

Appeal  from  circuit  court,  Johnson  county;  Noah  M.  Givan,  Judge. 

Action  by  James  A.  Gilliland  against  Mildred  8.  Gilliland.  Judgment  for 
defendant,  and  plaintiff  appeals. 

Samuel  P.  Sparks,  for  appellant.  O.  L.  Houis  and  Krum  cfc  Jonas,  for 
respondent. 

Sherwood,  J.  The  defendant  is  the  widow  and  relict  of  W.  K.  Gilliland, 
who  'departed  this  life  May  20,  1885.  In  February,  1870,  the  decedent  pur- 
chased, with  his  own  means,  160  acres  of  land  in  Vernon  county,  and  had  the 
title  conveyed  to  his  wife,  by  deed  in  ordinary  form,  which  was  recorded  in 
May  next  thereafter.  At  that  time  the  husband  was  not  indebted,  and  had, 
after  paying  for  the  land,  some  $1,700  in  cash,  and  some  $500  in  personal 
property,  and  there  is  an  entire  absence  of  any  intention  on  bis  part  to  de- 
fraud subsequent  creditors.  In  October,  1874,  the  husband  executed  a  note 
for  8285,  to  plaintiff,  upon  which  judgment  was  obtained  in  February,  1885, 
and  the  next  month  this  proceeding  was  instituted,  having  for  its  object  the 
subjection  of  120  acres  of  land  in  Johnson  county,  the  legal  title  whereof  was 
in  the  wife  to  the  payment  of  the  debt  aforesaid.  This  120  acres  was  bought 
by  the  wife  with  the  greater  portion  of  the  proceeds  of  the  sale  of  the  160 
acres  of  Vernon  county  land,  and  the  conveyance  was  made  to  the  wife,  and 
$200  of  money  arising  from  the  sale  of  the  Vernon  county  land,  as  well  as 
$100  of  the  wife's  money,  were  applied  in  part  payment  of  the  purchase  money 
of  60  acres  of  land  bought  at  the  same  time  from  Fa rns worth,  who  deeded  the 
60  acres  to  the  husband,  and  took  a  deed-  of  trust  on  the  same  to  secure  the 
residue  of  the  purchase  price.  This  transaction  occurred  in  August,  1883, 
and  the  respective  deeds  were  duly  recorded.  Upon  these  facts,  thus  briefly 
outlined,  the  court  below  found  and  gave  judgment  for  defendant,  and  plain- 
tiff appeals. 

The  purchase  money  being  furnished  by  the  husband  for  the  purchase  of 
the  Vernon  county  land,  and  the  conveyance  being  made  to  her  at  his  in- 
stance, the  transaction  is  prima  facie  an  advancement,  and  rebuts  the  re- 
sulting trust  that  would  otherwise  arise  in  favor  of  him  who  pays  the  money. 
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1  Perry,  Trusts,  8  143;  2  Story,  Eq.  Jur.  §  1201:  Darrier  r.  Barrier,  58  Mo. 
222.  The  deed,  then,  to  the  wife,  of  the  Vernon  county  land,  establishes  all 
that  is  necessary  in  her  "behalf,  so  far  as  that  tract  is  concerned. 

Then  we  come  to  the  proceeds  of  the  tract,  afterwards  invested  in  the  tract 
in  controversy.  The  effect  of  the  first  deed  was  to  give  the  wife  a  title  un- 
der the  married  woman's  act.  The  sale  of  that  tract  did  not  give  the  hus- 
band any  right  to  the  proceeds  of  such  sale,  or  any  interest  therein.  He  had 
no  jus  mariti  in  those  proceeds  by  reason  of  the  operation  of  that  act.  When- 
ever that  act  operates,  the  rights  of  the  husband  at  common  law  in  the  prop- 
erty of  his  wife,  except  to  the  limited  extent  preserved  by  sections  3295  and 
3296,  forthwith  perish.  The  distinction  between  the  rights  of  the  husband 
at  common  law,  in  equity,  and  under  the  married  woman's  act,  as  to  his  wife's 
real  and  personal  property,  has  been  very  frequently  pointed  out  by  this  court. 
Silvey  v.  Summer,  61  Mo.  253;  Rodgtrs  v.  Bank, .69  Mo.  560;  Mueller  v.  Kaese- 
mann,  84  Mo.  318:  Blair  v.  Railroad  Co.,  89  Mo.  383, 1  8.  W.  Rep.  850;  Wil- 
son v.  Albert,  89  Mo.  537,  1  8.  W.  Rep.  209.  It  results  from  these  statutory 
provisions  and  authorities  that  the  reception  by  the  husband  of  the  proceeds 
of  his  wife's  land  in  Vernon  county,  and  the  placing  them  in  the  bank  in  his 
own  name,  before  transferring  them  to  Farns worth,  from  whom  the  wife  had 
bought  the  120  acres,  had  not  the  slightest  effect  in  conferring  on  the  hus- 
band any  interest  in  such  proceeds.  The  only  way  that  the  husband  could  ac- 
quire any  interest  in  such  proceeds  was  by  the  method  prescribed  in  the  sec- 
tions above  mentioned.  As  it  was,  he  was  to  be  regarded  in  the  same  light  as 
any  stranger  whom  the  wife  might  have  employe  i  to  transact  her  business 
for  her;  and,  inasmuch  as  he  could  not  have  appropriated  the  funds  arising 
from  the  sale  of  his  wife's  land,  his  creditors  could  not  do  more  than  he  could. 
Judgment  affirmed.    All  concur.     Kay,  J.,  absent. 


Humphreys  v.  Atlantic  Milling  Co.  et  al. 
{Supreme  Court  of  Missouri.    December  20, 18S8.) 
1.  Creditors'  Bill— Before  Judgment— Rbmedt  at  Law— Garnishment. 

Where  two,  to  whom  jointly  another  is  indebted,  make  a  draft  upon  him  payable 
to  one  of  them  at  a  future  day,  and  the  payee,  who  is  solvent,  gives  his  note  to  the 
president  of  his  co-drawer  for  the  latter's  share  of  the  debt,  and  the  president  as- 
signs the  note  for  collection  and  for  payment  of  certain  creditors  of  such  co-drawer, 
of  whom  plaintiff  is  one,  and  both  drawers  and  the  assignee  are  within  the  juris- 
diction, plaintiff,  who  alleges  that  the  assignment  of  the  note  is  void  for  fraud, 
cannot  maintain  a  suit  in  equity  before  judgment  to  have  the  draft  applied  to  his 
debt,  his  remedy  being  at  law  by  garnishment,  under  Rev.  St.  Mo.  §  2541,  provid- 
ing for  issues  on  whicn  the  alleged  invalidity  of  the  assignment  can  be  adjudged, 
and  section  2540,  allowing  the  garnishment  of  a  debt  not  due. 
%  Pleading— Evidence— Variance. 

Variances  between  the  allegations  that  the  note  was  made  by  the  president  of  the 

Eayee,  and  that  the  assignee  procured  its  discount,  and  evidence  that  it  was  made 
y  the  payee,  and  no  negotiation  of  it  was  made  by  the  assignee,  are  not  fatal. 
3.  Equity— Adequate  Remedy  at  Law— Pleading. 

Where  plaintiff  has  an  adequate  remedy  at  law,  it  need  not  be  pleaded,  in  order 
to  oust  a  court  of  equity  of  jurisdiction. 

Appeal  from  St.  Louis  circuit  court;  George  W.  Ltjbke,  Judge. 

Bill  by  William  S.  Humphreys  against  the  Atlantic  Milling  Company  and 
others  for  the  application  of  the  proceeds  of  a  draft  to  the  payment  of  a  debt  to 
plaintiff.  Plaintiff  obtained  a  decree,  and  defendants  appeal.  The  cause  was 
transferred  from  the  St.  Louis  court  of  appeals.  Rev.  St.  Mo.  §  2541,  pro- 
vide that  "if  the  garnishee  disclose  in  his  answer  and  declare  his  belief  that 
the  debt  *  *  *  has  been  sold  or  assigned  to  a  third  person,  and  plaintiff" 
contests  the  validity,  etc.,  "of  such  sale  or  assignment,  the  court  shall  make 
an  order  upon  the  supposed  vendee  or  assignee  to  appear"  to  sustain  his  claim, 
and,  if  he  fails  to  appear,  "the  garnishee's  averment  of  such  sale  or  assign- 
ment shall  be  disregarded;  but  if  he  appear,  and    *    *    *    claim  under  such 
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sale  or  assignment,  a  trial  of  his  right  shall  be  had    *    *    *    upon  an  issue 
made  thereon.    *    *    *" 

Hough,  Overall  &  Judson  and  Q.  M.  Napton,  for  appellants.  Dyer*  Lee 
4k  Ellis  and  John  G.  Chandler,  for  respondent. 

Black,  J,  This,  and  four  other  suits  of  a  like  character,  were  tried  at  the 
same  time.  The  suit  is  one  in  equity,  and  the  defendants  are  the  Atlantic 
Hilling  Company,  George  Bain,  who  is  president  and  managing  officer  of  that 
company,  the  Victoria  Milling  Company,  A.  H.  Smith,  who  is  managing  offi- 
cer of  the  last-named  company,  the  White  Line  Central  Transit  Company,  and 
F.  N.  Judson.  The  two  milling  companies  are  corporations  doing  business 
in  St.  Louis.  The  evidence  discloses  these  general  facts:  Plaintiff  is  a  gen- 
eral creditor  of  the  Atlantic  Milling  Company  to  the  amount  of  $2,046,  for 
wheat  sold  in  December,  1883.  In  the  spring  of  1888  that  company  failed, 
and  suspended  business.  It  resumed  business  in  November  of  that  year,  most 
of  the  old  debts  having  been  extended.  Towards  the  middle  of  December  that 
company  became  indebted,  and  was  pressed  on  account  of  these  new  debts, 
called  the  debts  of  the  "new  running."  Plaintiff's  demand  is  of  this  class. 
The  Atlantic  Milling  Company  and  the  Victoria  Milling  Company  had  a  de- 
mand against  the  transit  company  for  rebates  on  shipments,  and  Mr.  Bain,  for 
the  Atlantic  Milling  Company,  promised  to  pay  the  proceeds  of  his  share  of 
this  claim  to  the  creditors  of  the  "new  running.1'  The  result  of  several  trips 
to  New  York  was  that  Bain  and  Smith  drew  their  individual  and  joint  draft, 
of  date  12th  January,  1884,  on  Darling,  manager  of  the  transit  company,  for 
$12,327.54,  payable  at  Buffalo  in  60  days,  to  the  order  of  the  Victoria  Milling 
Company,  which  draft  Darling  accepted.  The  Victoria  Milling  Company  then 
made  its  note  of  the  same  date  for  $ 9,818.24,  payable  to  Bain  hi  60  days.  This 
note  represents  the  interest  of  the  Atlantic  Milling  Company  in  the  rebates. 
There  was  a  verbal  agreement  that  the  payment  of  this  note  should  be  con- 
ditioned upon  the  payment  of  the  draft.  On  the  14th  January,  1884,  Bain  in- 
dorsed the  note,  and  delivered  it  to  Mr.  Judson,  for  the  purpose,  and  with  the 
understanding,  that  he  should  collect  it,  and  pay  the  proceeds,  pro  rata,  to 
the  November  and  December  creditors. 

The  petition  alleges  that  the  draft  upon  Darling  was  drawn  by  Bain  and 
Smith,  in  their  individual  names,  for  the  purpose  of  defrauding  the  creditors 
of  the  Atlantic  Milling  Company;  that  in  furtherance  of  such  purpose  Smith 
executed  to  Bain  his  note  for  the  $9,818.24;  that  for  a  like  purpose  Bain  in- 
dorsed the  note  to  Judson,  who  procured  a  discount  of  it,  taking  a  check  there- 
for, with  the  understanding  that  the  check  should  not  be  paid  until  the  draft 
was  paid;  that  these  transactions  were  all  thus  made  to  defraud  creditors. 
The  prayer  is  that  defendants  be  restrained  from  collecting  the  draft,  or  dis* 
posing  of  it;  that  it  be  delivered  into  court;  the  appointment  of  a  receiver; 
and  that  plaintiff  be  paid  out  of  the  proceeds  of  the  draft.  The  defendants 
denied  all  the  allegations  of  fraud,  and  set  out  a  history  of  the  transactions  as 
they  are  before  stated,  and  as  they  appeared  on  the  trial.  Various  creditors, 
both  old  and  new,  interpleaded  for  the  fund,  and  ask  that  the  petition  of  the 
plaintiff  be  dismissed. 

The  court  granted  a  temporary  injunction,  ordered  the  acceptance  to  be  col- 
lected by  a  receiver,  and  the  $9,818.24  is  in  eourt.  On  the  final  hearing  the 
plaintiff  prevailed. 

The  proofs  show  that  Bain,  Smith,  and  the  Atlantic  Milling  Company  wero 
insolvent.  Judson  and  the  Victoria  Milling  Company  are  solvent.  The  note 
to  Bain  was  made  by  the  last-named  company,  and  not  by  Smith,  as  stated  in 
the  petition.  Mr.  Judson  made  no  negotiation  of  the  note,  nor  did  he  attempt 
to  do  so.  Much  is  said  about  these  variances  between  the  petition  and  proofs. 
We  do  not  regard  them  as  fatal  to  the  plaintiff,  though  the  real  facts  are  to 
be  kept  in  mind.    The  proof  is  clear  that  Bain  and  Smith,  drew  the  draft  on 
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Darling  in  their  individual  names,  because  the  transit  company  refused  to 
settle  in  any  other  way.  There  is  no  proof  of  any  fraudulent  purpose  in  the 
settlement  with  the  transit  company,  or  in  taking  the  draft  payable  to  the 
Victoria  Milling  Company.  It  is  clear,  too,  that  Mr.  Judson  took  the  note 
from  Bain  in  good  faith,  and  for  the  purposes  before  stated,  without  any 
knowledge  of  any  fraudulent  purpose  on  the  part  of  Bain,  if  any  there  was. 

As  to  the  other  questions  of  fraud  in  fact,  it  is  sufficient  to  say,  in  the  view 
we  feel  bound  to  take  of  this  case,  that  there  is  much  evidence  tending  to  show 
that  Bain  urged  the  settlement  of  rebates  for  the  sole  purpose  of  paying  these 
new  creditors,  that  he  had  agreed  with  them  to  pay  their  debts  out  of  this  col- 
lection, and  that  he  placed  the  note  with  Mr.  Judson  for  that  purpose  alone. 
The  evidence  shows  that  he  was  guilty  of  deception  to  some  of  these  creditors, 
after  he  had  given  the  note  to  Judson,  in  this:  that  he  did  not  tell  them  who 
had  the  note,  and  that  he  said  he  had  a  check  for  it,  when  in  fact  he  had  no 
check.  Bain  says  he  made  these  statements  because  he  wanted  the  matter  of 
his  getting  the  rebates  kept  quiet.  Smith,  however,  did  give  the  plaintiff  a 
copy  of  the  draft,  and  he  endeavored  to  aid  Smith  in  negotiating  it,  but  the 
draft  seems  to  have  had  no  commercial  standing. 

That  the  plaintiff's  demand  is  just  and  due  is  conceded;  but  it  stands  in  the 
shape  of  an  open  account,  and  the  first  question  is  whether  he  can  maintain 
this  suit  in  equity.  The  general  rule  is  that  a  creditor,  before  he  can  maintain 
a  creditors1  bill,  must  show  that  he  has  exhausted  all  remedy  at  law;  and  this 
because  a  court  of  equity  will  not  entertain  such  a  suit  where  the  plaintiff  has 
a  complete  and  adequate  remedy  at  law.  In  general,  it  must  be  shown  that 
judgment  has  been  recovered,  and  that  execution  has  been  issued  and  returned 
nulla  bona,  but  there  are  exceptions  to  this  rule.  Thus,  where  judgment  has 
been  recovered,  and  the  debtor  is  insolvent,  the  issuance  and  return  of  an  ex- 
ecution will  be  dispensed  with.  Turner  v.  Adams,  46  Mo.  95.  It  is  sufficient 
that  the  demand  be  allowed  by  the  probate  court  where  the  debtor's  estate  is 
insolvent.  Merry  v.  Fremon,  44  Mo.  518;  Lyons  v.  Murray,  95  Mo.  28,  8  S. 
W.  Iiep.  170.  In  Pendleton  v.  Perkins,  49  Mo.  565,  the  debtor  had  absconded, 
and  left  money  in  the  city  treasury,  but  the  city  treasury  could  not  be  reached 
by  statutory  garnishment,  and  it  was  held  that  the  creditor  could  maintain  a 
suit  in  equity  to  subject  the  money  to  the  payment  of  his  debt,  which  had  not 
been  reduced  to  a  judgment.  The  general  doctrine  is  there  stated  that  where 
the  debtor  has  absconded,  so  that  no  personal  judgment  can  be  obtained  against 
him,  and  there  is  no  statutory  proceeding  by  which  his  property  can  be  reached, 
a  creditors'  bill  will  lie  in  the  first  instance.  These  cases  all  proceed  upon  the 
principle  that  the  creditor  has  exhausted  or  has  no  adequate  remedy  at  law. 

In  the  present  case,  the  creditor,  the  Atlantic  Milling  Company,  is  within  and 
subject  to  the  jurisdiction  of  the  court;  and,  if  the  allegations  of  fraud  are 
true,  then  that  company  could  be  sued  in  attachment,  and  its  property  in  the 
hands  of  others  could  be  garnished.  It  is  urged,  however,  that  the  process  of 
garnishment  would  be  of  no  avail  in  this  case,  because  the  transit  company 
owed  the  debt  to  the  two  milling  companies  jointly,  and  that  it  could  not  be 
garnished  as  the  debtor  of  one  of  them.  The  answer  to  this  is  that  the  debt 
had  been  adjusted  and  the  draft  was  made  payable  to  the  Victoria  Milling 
Company,  which  is  perfectly  solvent.  The  transit  company  was  bound  to  pay 
only  to  that  company  or  its  order.  There  can  be  no  pretense  of  any  fraud  in 
that  transaction,  indeed,  it  is  this  draft  which  the  plaintiff  seeks  to  impound. 
There  was  no  occasion  for  a  garnishment  on  the. transit  company.  The  Vic- 
toria Milling  Company,  by  becoming  the  payee  of  the  draft,  became  bound  to 
account  to  the  Atlantic  Milling  Company  for  the  amount  going  to  it.  The 
Victoria  Milling  Company  was  therefore  subject  to  the  process  of  garnish- 
ment. It  was  also  solvent.  The  fact  that  the  amount  going  to  the  Atlantic 
Milling  Company  was  not  yet  due  is  of  no  moment,  for  a  debt  not  yet  due 
may  be  garnished.    Section  2540,  Rev.  St. 
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Nor  does  the  fact  that  the  Victoria  Milling  Company  had  made  its  note  to 
Bain  affect  the  case.  If  that  transaction  was  made  in  fraud  of  creditors,  its 
in  validity  could  be  adjudged  on  issues  between  the  plaintiff  and  the  garnishee. 
Section  2541.  This  statute  also  gives  the  court  ample  power  to  compel  the 
production  of  the  note,  whether  in  the  hands  of  Bain  or  Judson.  Again,  the 
note  was  the  property  of  the  Atlantic  Milling  Company,  though  payable  to 
Bain;  and,  if  the  plaintiff  desired  to  question  the  validity  only  of  the  assign- 
ment of  the  note  by  Bain  to  Judson,  then  Judson  could  have  been  summoned 
as  garnishee,  and  the  issue  as  to  the  validity  of  that  transfer  could  have  been 
tried.  We  see  no  reason  why  the  plaintiff  could  not  have  compelled  both 
Judson  and  the  Victoria  Milling  Company  to  have  appeared  and  answered 
interrogatories  at  the  same  time.  The  machinery  of  the  attachment  laws  af- 
fords a  speedy  and  ample  remedy  in  all  such  cases.  Lee  v.  Tabor,  8  Mo.  322; 
Eyerman  v.  Knieckhaus,  7  Mo.  App.  455;  Lackland  v.  Garesehe,  56  Mo. 
267;  Hazell  v.  Bank,  95  Mo.  60,  8  S.  W.  Rep.  173. 

It  is  suggested  that  Judson  could  not  be  held  as  a  garnishee,  because  he 
holds  the  assets  in  trust  for  a  designated  class  of  persons.  Plaintiff  does  not 
seek  to  enforce  that  trust,  but  he  says  there  is  no  such  a  trust ;  that  the  transfer 
of  the  note  to  Judson  was  a  void  act,  because  in  fraud  of  creditors;  and  that 
these  issues  cannot  be  tried  on  issues  between  plaintiff  and  the  garnishee. 
Doubtless  there  are  cases  where  courts  of  equity  have  jurisdiction,  though  a 
statute  may  furnish  a  remedy  by  an  action  at  law,  and  there  are  cases  where 
there  is  a  concurrent  jurisdiction ;  but  we  do  not  understand  this  case  to  belong 
to  either  class.  Mr.  Poraeroy  says:  "It  is  a  necessary  result,  from  the  whole 
theory  of  a  creditors'  suit,  that  jurisdiction  in  equity  will  uot  be  entertained 
where  there  is  a  remedy  at  law."  3  Pom.  Eq.  Jur.  §  1415.  This  succinct 
statement  of  the  law  is  in  accord  with  the  prior  rulings  of  this  court.  While 
it  is  not  necessary  in  all  cases  that  the  creditor's  demand  should  be  first  put  in 
judgment,  it  is  essential  for  him  to  make  out  a  case  which  shows  that  he  has  no 
adequate  remedy  at  law.    That  has  not  been  done  in  the  present  case. 

The  answer  does  not,  in  terms,  plead  remedy  at  law,  and  hence  it  is  argued 
that  defendants  have  waived  all  such  questions;  and  in  support  of  this  we  are 
cited  to  Blair  v.  Railroad  Co.,  89  Mo.  388,  1  S.  W.  Bep.  350.  The  petition 
in  that  case  contained  two  counts  or  causes  of  action, — one,  an  action  at  law 
to  recover  damages  for  personal  injuries;  the  other,  a  suit  to  set  aside  a  re- 
lease in  aid  of  the  action  at  law.  What  we  said  in  respect  of  a  failure  to 
plead  remedy  at  law  must  be  considered  in  connection  with  the  facts  before 
the  cou rt.  This  observation  applies  to  the  cases  there  cited  from  2  and  4  Johns. 
Ch.,  and  from  2  Dev.  &  B.  Eq.;  for  in  each  of  these  cases  the  court  found 
grounds  upon  which  to  give  equitable  relief  without  regard  to  the  failure  to 
plead  adequate  remedy  at  law.  We  certainly  did  not  design  to  say  that  a  court 
of  equity  would  proceed  to  grant  relief  where  the  case  made  did  not  warrant 
equitable  relief,  and  in  which  it  appears  clearly  that  the  plaintiff  has  a  full, 
complete,  and  adequate  remedy  at  law.  "It  is  often  said  by  the  courts  and 
elementary  writers  that,  unless  the  objection  that  the  plaintiff  has  a  perfect 
remedy  at  law  is  taken  by  demurrer,  as  on  a  preliminary  question,  it  will  be 
regarded  as  waived,  and  cannot  be  raised  at  the  hearing;  but  we  apprehend 
this  is  not  generally  true. "  Story,  Eq.  PI.  (liev.  Ed.)  §  481a.  Foley  v.  Hill, 
1  Phil.  Ch.  399,  was  a  bill  for  account.  On  a  hearing  it  appeared  that  the  ac- 
count consisted  of  three  items  only, — two  on  one  side,  and  one  on  the  other. 
The  lord  chancellor  dismissed  the  bill,  on  the  ground  that  such  an  account  was 
not  the  proper  subject  for  a  bill.  His  decree  was  affirmed  in  2  H.  L.  Cas.  28. 
As  we  understand  the  case,  no  plea  of  remedy  at  law  was  made.  It  seems  to 
be  the  uniform  practice  in  the  federal  courts,  when  the  remedy  at  law  is 
plain,  adequate,  and  complete,  to  dismiss  the  bill,  though  the  question  is  not 
raised  by  defendant  in  his  pleadings.  Hipp  v.  Babin,  19  How.  271,  and 
cases  cited;  Lewis  v.  Cocks,  23  Wall.  466.    In  the  case  last  cited,  it  is  said: 
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14 In  the  present  case,  the  objection  was  not  made  by  demurrer,  plea,  or  an- 
swer, nor  was  it  suggested  by  counsel.  Nevertheless,  if  it  clearly  exists,  it  is 
the  duty  of  the  court  ma  sponte  to  recognize  it  and  give  it  effect."  The  fed- 
eral judiciary  act  provides  that  suits  in  equity  shall  not  be  maintained  where 
a  plain,  adequate,  and  complete  remedy  may  be  had  at  law;  but  in  the  cases 
last  cited  it  is  held  that  this  statute  is  merely  directory,  and  that  it  made  no 
change  in  the  pre-existing  law.  Other  courts  apply  the  same  rule.  Kriechr 
baum  v.  Bridges,  1  Clarke,  (Iowa,)  14;  Hine  v.  City  of  New  ffaten,  40 
Conn.  478.  See  Biggins  v.  Ferguson.  14  111.  269.  This  court  held  in  Ruth- 
erford v.  William*  that  where  there  is  no  equity  as  the  ground  of  relief,  or 
there  is  an  adequate  remedy  at  law,  a  court  of  equity  will  dismiss  the  bill, 
and  remit  the  plaintiff  to  his  action  at  law  and  a  jury  trial.  42  Mo.  18.  To 
entitle  the  plaintiff  to  the  equitable  interposition  of  the  court,  he  must  show 
a  proper  case  for  the  interference  of  a  court  of  chancery,  and  one  in  which  he 
has  no  adequate  or  complete  relief  at  law.  Magwire  v.  Tyler,  47  Mo.  115. 
Under  our  practice  act,  the  petition  in  a  suit  in  equity,  as  well  as  an  action 
of  law,  must  contain  a  concise  statement  of  the  facts,  with  a  prayer  for,  relief. 
The  old  jurisdictional  clause  in  bills  of  equity  was  but  a  conclusion  of  the 
pleader,  and  would  not  give  the  court  jurisdiction.  The  facts  stated  must 
show  a  case  for  equitable  relief.  Story,  Eq.  PI.  §  84.  The  jurisdictional 
clause  has  no  proper  place  under  our  practice  act.  So,  if  the  answer  sets  up 
new  matter,  the  facts,  not  conclusions,  must  be  stated.  If  the  defendant  can 
show  to  the  court  that  the  case  is  not  one  of  equitable  cognizance  by  making 
denials,  and  setting  up  other  and  different  facts,  and  making  proof  thereof  on 
the  hearing,  then  this  he  may  do.  That  was  done  in  this  case.  Since  the 
case  made  was  one  for  which  there  is  a  full  and  complete  remedy  at  law,  the 
bill  must  be  dismissed.  Parties  in  cases  like  this  have  a  constitutional  right 
to  a  jury  trial,  and  the  courts  cannot  abridge  that  right.  Of  course,  if  a  court 
of  equity  can  retain  the  case  for  any  purpose,  it  will  proceed  to  do  full  justice; 
but  that  is  not  the  case  before  us. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  directions  to  the 
circuit  court  to  enter  up  a  decree  dismissing  the  bill  for  want  of  equity,  and 
further  to  make  an  order  turning  the  fund  in  court  over  to  Mr.  Judson. 

Ray,  J.,  absent.     The  other  judges  concur. 


State  o.  Matthews. 
(Supreme  Court  of  Missouri.    December  SO,  1888.) 

1.  Homicide— Evidence— Declarations— Res  Gestjb. 

On  a  trial  for  murder,  evidence  that  while  defendant  waa  going  directly  from  the- 
place  of  the  homicide  he  asked  a  man  going  towards  the  place  where  the  latter  waa 
going,  and  after  reply ,  said,  u  You  haa  better  go,  and  that  damn  quick, "  and  then 
took  his  gun  from  his  shoulder,  is  admissible. 

2.  Criminal  Law— Evidence—System  of  Criminal  Acts. 

Evidence  that  defendant  and  others  had  previously  taken  and  whipped  one  killed 
at  the  time  of  the  homicide  in  question,  and  had  taken  a  witness  from  the  house,  ia 
admissible  as  showing  that  the  crime  was  one  of  a  system  of  criminal  acts,  and  that 
defendant  was  implicated  in  that  crime  as  a  part  of  the  system. 
8.  Same— Competency. 

A  question  to  a  witness,  who  was  a  member  of  the  criminal  society  to  which  defend* 
ant  belonged,  and  was  present  at  a  meeting  of  it  before  the  murder,  and  who  haa 
fully  detailed  his  connection  with  the  case,  whether  he  has  employed  counsel,  ia 
properly  excluded  as  immaterial. 

4.  Same— Trial— Interrogatories  by  Judge. 

The  court  may  interrogate  a  witness  to  ascertain  whether  he  understands  a  ques- 
tion asked  him,  and  has  answered  it  according  to  his  understanding. 

5.  Same— Evidence— Co-dependant  Subp<enaed  by  State. 

It  is  proper  to  refuse  to  allow  defendant  to  show  that  a  co-defendant  has  been 
subpoenaed  by  the  prosecution,  and  is  in  court. 
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6.  Same— Accomplices— Instructions— Assumption  of  Guilt. 

An  instruction  that u accomplice  n  means  any  person  aiding,  etc.,  defendant  in  the 
killing,  and  cautioning  the  jury  as  to  the  weight  to  be  given  to  an  accomplice's  tes- 
timony, is  not  erroneous  as  assuming  defendant's  guilt,  where  that  interpretation 
cannot  fairly  be  given  to  it  when  read  in  connection  with  the  whole  charge. 

7.  Same— Instructions—  Evidence  to  Sustain. 

A  refusal  to  give  instructions  as  to  murder  in  the  second  degree,  manslaughter, 
or  justifiable  homicide,  is  not  error  where  there  is  no  evidence  upon  which  to  base 
them. 

8.  Witness— Compbtenct— Criminal  Trial— Co-Defendant. 

Under  Rev.  St.  Mo.  §  1918,  providing  that  no  person  on  trial  shall  for  that  reason  be 
incompetent,  but  such  person  may  testify  in  his  own  behalf  or  in  the  behalf  of  a 
co-defendant,  a  defendant,  on  a  separate  trial,  may  call  as  a  witness  his  co-defend- 
ant, who  is  not  on  trial. 

9.  Criminal  Law— Trial— Arguments  of  Counsel. 

Under  section  1919,  prohibiting  any  unfavorable  influence  to  be  drawn  from  the 
omission  of  a  defendant  or  of  his  wife  to  testify,  it  is  not  cause  for  reversal  for  the 

Srosecuting  attorney  on  the  argument  to  refer  to  defendant's  omission  to  call  a  co- 
efendant  who  is  not  on  trial. 

10.  Same— Appeal— Objections  to  Evidence— Assignment  of  Error. 

Where  no  objection  or  exception  is  taken  to  testimony  in  response  to  an  unobjec- 
tionable question,  and  no  reason  for  excluding  it  is  stated,  error  is  not  well  assigned 
to  its  admission. 

Sherwood,  J.,  dissenting. 

Appeal  from  circuit  court,  Christian  county;  Walter  D.  Hubbard,  Judge. 

Indictment  against  Wiley  Matthews  for  murder.  William  Walker,  John 
Matthews,  and  others  were  jointly  indicted,  but  were  tried  separately.  The 
case  of  State  v  Walker  is  reported  in  9  8.  W.  Hep.  646,  and  that  of  State  v. 
John  Matthews*  ante,  SO.  There  was  evidence  that  defendant  and  the  wit- 
nesses Abbott  and  Nash  were  members  of  the  organization  known  as  "Bald 
Knobbers,"  and  that  the  witnesses  were  present  at  the  meeting  mentioned  in 
the  Walker  Case.  The  twenty-third  instruction  was  "that  the  word  'accom- 
plice' or  •  accomplices,'  as  used  in  these  instructions,  means  any  person  or  per- 
sons present  and  participating  in,  or  aiding,  or  abetting,  or  advising,  or  inciting, 
or  counseling  the  defendant,  or  others  with  him,  in  the  killing  of  Charles  Green 
or  William  Edens,  or  who,  whether  present  or  absent,  conspired  with  the  de- 
fendant or  any  one  with  him  in  such  killing,  or  who  advised,  or  in  any  way 
counseled  or  intentionally  encouraged,  others  in  the  killing.  And  the  jury 
shall  determine  from  all  the  facts  and  circumstances  in  evidence  in  this  case 
whether  or  not  any  witness  testifying  in  this  case  is  an  accomplice  within  the 
meaning  of  this  instruction;  and  if  you  find  any  witness  was  such  accomplice, 
then,  in  considering  his  testimony,  you  are  to  be  guided  by  the  rule  as  to  weigh- 
ing the  testimony  of  accomplices,  laid  down  in  another  instruction  in  this 
case.  But  any  one  not  an  accomplice  is  not  subject  to  the  rule  for  weighing 
accomplice's  testimony."  Defendant  was  convicted,  and  appeals.  Rev.  St. 
Mo.  1879,  §  1918,  provides  that  "no  person  shall  be  incompetent  to  testify  as  a 
witness  in  any  criminal  cause  or  prosecution  by  reason  of  being  the  person  on 
trial  or  examination,  or  by  reason  of  being  the  husband  or  wife  of  the  accused, 
but  any  such  facts  may  be  shown  for  the  purpose  of  affecting  the  credibility 
of  such  witriess:  provided,  that  no  person  on  trial  or  examination,  nor  wife  or 
husband  of  such  person,  shall  be  required  to  testify;  but  any  such  person  may, 
at  the  option  of  the  defendant,  testify  in  bis  behalf  or  in  behalf  of  a  co-defend- 
ant, and  shall  be  liable  to  cross-examination  as  to  any  matter  referred  to  in 
his  examination  in  chief,  and  may  be  contradicted  and  impeached  as  any  other 
witness  in  the  case.    *    *    *" 

Boyd  A  Delaney  and  Travers  tfc  Payne,  for  appellant.  B.  G.  Boone,  Atty. 
Gen.,  and  R.  F.  Walker,  for  the  State. 

Brace,  J.    The  defendant,  Wiley  Matthews,  with  William  Walker,  John 
Matthews,  and  13  others,  were  indicted  in  the  circuit  court  of  Christian  county, 
for  killing  Charles  Green  on  the  night  of  the  11th  of  March,  1887.    The  de- 
v.lOs.w.no.2-10 
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fendant,  upon  a  separate  trial,  was  convicted  of  murder  in  the  first  degree. 
William  Walker  and  John  Matthews  were  also,  on  separate  trials,  each  con- 
victed of  murder  in  the  first  degree,  and  their  cases  brought  by  appeal  to  this 
court,  and  in  each  of  them,  at  the  present  term,  decisions  have  been  rendered, 
sustaining  their  conviction.  The  record  in  this  case  is  substantially  the  same 
as  in  those,  and  as  all  the  points  except  those  hereinafter  noted  were  ruled 
adversely  to  the  defendant  in  each  of  those  cases,  those  only  will  be  noticed 
that  are  peculiar  to  this  case. 

1.  Charles  Graves,  a  witness  for  the  state,  in  delivering  his  testimony,  after 
having  testified  that  immediately  after  the  shooting  defendant  came  out  of 
Edens'  house,  where  Green  was  killed,  to  where  lie  was,  and  that  he  went 
down  the  railroad  with  him,  testified:  "  He  [defendant]  hollered  to  a  man  who 
was  walking  up  the  railroad  in  the  direction  of  where  the  killing  was  done, 
about  175  or  150  yards  of  Edens1  house,  I  would  suppose.  Question.  What 
was  said  there?  Answer.  Some  one  hollered  at  this  man  who  was  walking 
up  the  railroad,  and  asked  him  where  he  was  going.  Some  one  in  the  lead 
hollered,  'Stop  that  man,  or  else  kill  him,1  and  the  defendant,  Wiley  Matthews, 
hollered  at  him  and  says,  'Where  in  the  hell  are  you  going?'  and  the  man  on 
the  railroad  answered,  *  I  am  not  going  far;'  and  he  says,  'You  had  better  go, 
and  that  damn  quick; '  and  just  started  and  turned  his  gun  right  down  off  his 
shoulder,  and  Joe  Inman  caught  the  gun  and  said,  'You  shan't  shoot  that 
man  at  all.'  1  had  a  conversation  with  him  myself  right  along  directly  after 
that  a  few  minutes.  I  don't  suppose  we  had  walked  more  than  15  or  20  steps 
until  he  said  he  had  got  him  a  man  that  night  to  save  his  Uncle  John;  that  he 
shot  him  in  the  back  with  a  shotgun,  and  he  showed  his  hand  up  on  his  back 
something  similar  to  that.     He  said  it  was  William  Edens." 

George  W.  Green,  the  man  above  spoken  of,  testified  that  he  believed  the 
man  who  ordered  him  to  stop  was  the  defendant,  although  he  would  not  swear 
positively  to  it.  It  is  contended  that  the  admission  of  this  evidence  was  error, 
for  the  reason  that  it  tended  to  prove  an  independent  crime,  i.  e.t  an  attempt 
to  shoot  Green.  Conceding  that  it  does,  the  question  asked  was  unobjection- 
able. There  was  no  objection  made  to  the  evidence  contained  in  the  answer, 
and  no  exception  taken  to  its  admission,  and  no  reason  assigned  for  its  exclu- 
sion, and  under  repeated  rulings  of  this  court  the  error,  if  any,  could  avail 
the  defendant  nothing  on  appeal,  as  was  held  in  the  case  against  Walker,  to 
which  could  be  added  numerous  others,  if  necessary.  The  evidence,  however, 
was  admissible.  The  defendant  and  his  companions  were  going  directly  from 
the  scene  of  the  homicide  just  perpetrated.  Green  was  going  towards  it. 
The  defendant's  halting  him  was  an  act,  the  character  of  which  not  only 
illustrated  the  character  of  the  principal  act  in  the  tragedy  as  part  of  a  system 
of  criminal  acts,  but  was  so  intimately  connected  with  it  as  to  make  it  a  part 
of  that  very  transaction,  and  to  identify  the  defendant  as  an  actor  therein. 
Whart.  Crira.  Ev.  g§  81,  32,  38,  46,  47.  State  v.  Sanders,  76  Mo.  35;  State 
v.  Beaucleigh,  92  Mo.  490,  4  S.  W.  Rep.  666;  State  v.  Rider,  95  Mo.  485,  8 
S.  W.  Rep.  723. 

2.  There  was  no  error  in  admitting  the  evidence  that  in  November  preced- 
ing the  killing,  one  of  the  deceased,  William  Edens,  was  taken  out  by  a  body 
of  men  and  whipped,  and  that  defendant  was  one  of  the  number;  or  that  the 
defendant  and  others  once  took  the  witness  Graves  out  of  the  house.  The 
evidence  introduced  tended  to  show  that  the  crime  in  question  was  one  of  a 
system  of  criminal  acts,  and  implicated  the  defendant  in  that  crime,  and  this 
evidence  tended  to  prove  that  he  was  concerned  in  the  commission  of  this 
extraneous  offense  as  a  part  of  that  system.  Whart.  Crim.'Ev.  §  48,  and 
note  4. 

3.  There  was  no  error  in  the  ruling  of  the  court  that  it  was  immaterial 
whether  the  witnesses  Abbott  and  Nash  had  employed  counsel  in  their  own 
behalf.    They  had  fully  detailed  their  whole  connection  with  the  facts  of  the 
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case,  and  the  relation  they  sustained  to  it  as  witnesses  was  fully  and  obviously 
before  the  jury. 

4.  The  court  committed  no  error  in  interrogating  the  witness  Graves  for 
the  purpose  of  ascertaining  whether  he  understood  a  question  asked  him,  and 
bad  answered  it  according  to  his  understanding;  nor  in  refusing  to  permit 
the  defendant  to  show  by  the  sheriff  that  the  witness  In  man  had  been  sub- 
pcenaed  by  the  state,  and  was  in  court.  If  he  was  in  court,  the  defendant 
could  have  called  him.  The  fact  that  he  was  a  co-defepdant  in  the  same  in- 
dictment prevented  the  state  from  calling  him  as  a  witness,  without  having 
first  entered  a  nolle  pros,  as  to  himl  which  the  court  had  no  power  to  compel, 
and  which  the  prosecuting  attorney  could  not  do  except  under  a  sense  of  his 
official  duty;  and  the  defendant  was  entitled  to  no  unfavorable  deductions 
from  the  mere  fact  that  he  was  not  called  by  the  state  under  such  circum- 
stances. 

5.  The  instructions  given  in  this  case  cover  the  whole  law  of  the  case,  and 
do  not  differ  materially  from  those  given  in  the  case  of  William  Walker,  and 
John  Matthews,  and  it  is  unnecessary  to  review  them.  The  criticism  upon 
Xo.  23,  that  it  assumes  the  guilt  of  the  defendant,  has  nothing  to  rest  upon 
when  that  instruction  is  read  in  connection  with  the  other  instructions  given, 
and  when  it  is  considered  that  this  instruction  is  not  treating  of  the  question 
of  defendant's  guilt  or  innocence*  but  is  confined  to  pointing  out  to  the  jury 
the  evidence  by  which  they  may  determine  who  of  the  witnesses  testifying 
may  be  deemed  accomplices,  and  to  a  cautionary  instruction  as  to  the  weight 
to  be  given  to  the  testimony  of  such  witnesses.  Instructions  are  to  be  read 
together  as  a  whole,  and,  when  consistent,  their  meaning  is  to  be  collected 
from  the  whole  context,  and  not  from  detached  instructions  or  phrases  in 
them,  and  if,  when  so  treated,  their  meaning  is  obvious,  the  legal  principles 
announced,  correct  and  applicable  to  the  case,  they  are  safe  guides  for  a  jury. 

6.  The  refused  instructions  in  this  case  are  substantially  the  same  as  those 
refused  in  the  preceding  cases  mentioned,  and  in  regard  to  them  it  is  only  nec- 
essary to  say,  as  to  such  as  are  peculiar  to  this  case,  that,  as  in  the  case  of  John 
Matthews,  no  evidence  was  found  upon  which  to  base  an  instruction  for  mur- 
der in  the  second  degree,  manslaughter,  or  upon  the  hypothesis  of  a  homicide 
committed  by  the  defendant  in  the  lawful  defense  of  his  uncle,  John  Mat- 
thews. 

7.  It  is  assigned  for  error  that  Mr.  Hammond,  one  of  the  attorneys  prose- 
cuting for  the  state,  in  his  address  to  the  jury  misstated  the  law  in  the  follow- 
ing language,  used  by  him:  "The  defense  put  in  no  evidence  except  to  con- 
tradict Mr.  Green  by  Mr.  Allen.  Why  are  not  the  other  defendants  here  to 
tell  you  all  about  this  in  behalf  of  this  defendant?  They  know  what  occurred 
in  the  house,  and  they  might  have  been  put  on  the  stand  to  testify  in  this 
case,  and  tell  you  what  took  place  in  the  house."  In  the  cases  of  State  v. 
Choyo  Chiagk,  92  Mo.  396,  4  S.  W.  Rep.  704,  and  Same  v.  Chyo  Gfoom,  92 
Mo.  418,  4  S.  W.  Rep.  712,  it  was  held  under  the  provisions  of  section  1918, 
Rev.  St..  1879,  that  on  the  separate  trial  of  one  defendant,  his  co-defendant,  not 
on  trial  with  him,  was  a  competent  witness  for  the  defendant  on  trial,  and 
that  he  had  the  right  to  call  such  co-defendant  not  on  trial  as  a  witness,  and 
have  him  testify  in  his  behalf.  The  statement  of  Mr.  Hammond  is  in  har- 
mony with  the  law  as  thus  laid  down.  When  two  co-defendants  are  on  trial 
at  the  same  time  it  is  optional  with  each  of  them  whether  he  will  go  upon  the 
stand,  and  testify  in  behalf  of  himself  and  his  co-defendant,  antf  neither  can 
require  the  other  to  so  testify.  Where  but  one  is  on  trial  it  is  optional  with 
him  whether  he  will  go  on  the  stand  and  testify,  or  whether  he  will  call  his 
co-defendant,  or  any  other  witness,' to  testify  in  his  behalf.  If  he  does  not 
avail  himself  of  his  privilege  to  testify  in  his  own  behalf,  section  1919  pro- 
vides that  his  failure  to  do  so  "shall  not  be  construed  to  affect  the  guilt  or  in- 
nocence of  the  accused,  nor  shall  the  same  raise  any  presumption  of  guilt,  or 
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be  referred  to  by  any  attorney  in  the  case,  nor  be  considered  by  the  court  or 
jury  before  whom  the  trial  takes  place."  By  section  1918  the  husband  or 
wife,  as  the  case  may  be,  of  the  defendant  on  trial  is  made  a  competent  wit- 
ness in  his  behalf,  and  by  section  1919  any  reference  to  the  failure  of  the  de- 
fendant to  call  the  husband  or  wife  is  prohibited,  but  no  such  prohibition  is 
extended  to  the  failure  to  call  a  co-defendant  not  on  trial.  Of  course,  such 
co-defendant,  when  called,  would  have  the  same  right  as  any  other  witness  to 
refuse  to  give  testimony  that  might  criminate  himself;  but  this  is  his  personal 
privilege,  and  has  nothing  to  do  with  the  question  of  the  right  of  the  defend- 
ant on  trial  to  have  his. co-defendant  not  on  trial  called  to  testify,  to  which 
right  the  statement  was  limited.  Two  other  statements  of  the  attorneys  pros- 
ecuting were  excepted  to,  but,  so  far  as  the  connection  can  be  seen  in  which 
they  were  used,  their  impropriety  is  not  apparent. 

Finding  no  reversible  error  in  the  record  of  this  case,  the  judgment  of  the 
circuit  court  is  affirmed. 

All  concur,  except  Ray,  J.,  absent,  and  Sherwood,  J.,  who  dissents. 


Morrison  v.  St.  Louis,  I.  M.  &  S.  By.  Co. 

(Supreme  Court  of  Missouri.    December  20, 1888.) 

Taxation— Tax  Sale — Statement  op  Delinquent  Taxes. 

A  clerk's  statement  for  delinquent  taxes  for  two  years,  stating  those  of  each 
year,  and  the  items  of  each,  separately,  is  valid,  though  a  portion  of  the  items  for 
one  of  the  years  is  excessive. 

On  motion  for  rehearing.    For  a  statement  of  the  case,  see  9  S.  W.  Rep.  626. 
Bennett  Pike,  for  motion.    Dinning  <fr  Byrns  and  F.  M.  Bstes,  opposed. 

Black,  J.  We  have  re-examined  the  record,  regardless  of  the  abstracts, 
and  find  these  to  be  the  facts  as  to  the  levies:  Taxes  were  levied  by  the  county 
court  upon  the  assessment  of  the  property  of  the  railroad  company  on  the  17th 
of  August.  1876,  and  readjusted  on  the  26th  of  that  month  on  the  motion  of 
this  defendant.  Taxes  were  levied  on  the  26th  May,  1876,  against  other  prop- 
erty. Both  of  these  levies  are  for  the  same  period  of  time,  namely,  from 
August,  1875,  to  August,  1876,  and  the  rate  of  taxation  is  precisely  the  same 
in  both  cases.  As  to  the  taxes  levied  for  the  year  from  August,  1876,  to 
August,  1877,  there  is  this  difference,  and  this  only,  in  the  levies:  On  prop- 
erty in  general  the  levy  for  county  interest  is  .10  on  the  8100  valuation,  while 
as  to  the  defendant's  property  the  levy  for  the  same  purpose  is  .30  on  the  $100 
valuation.  The  levy  on  property  in  general  for  the  county  sinking  fund  is 
.30  on  the  $100  valuation,  while  the  levy  for  the  same  purpose  on  the  defend- 
ant's property  is  .40  on  the  $100  valuation.  The  five  other  items  are  the 
same  as  to  property  in  general  and  the  defendant's  property.  The  statement 
issued  by  the  clerk,  which  is  made,  in  effect,  an  execution,  is  valid  on  its  face, 
and  would  certainly  be  a  perfect  protection  to  the  officer  who  executes  it 
Again,  the  law  is  well  settled  that,  where  part  of  a  tax  is  legal  and  part  is 
illegal,  the  legal  part  will  be  sustained  if  the  parts  are  capable  of  being  dis- 
tinguished. 2  Desty,  Tax'n,  §  118;  Cooley,  Tax'n,  295,  2i>6.  Now,  in  this 
case,  the  entire  tax  for  1875  is  separately  stated  and  set  forth  in  the  writ, 
both  as  to  the  items  and  as  to  the  aggregate  amount.  The  various  items  of 
the  tax  for  1876  are  also  separately  stated  in  the  writ,  so  that  these  two  ex- 
cessive levies  are  readily  and  easily  distinguished  from  the  other  items  for 
that  year.  The  execution  was  therefore  not  void.  On  the  contrary,  it  was  a 
perfectly  valid  writ  for  all  the  taxes  of  1875  and  the  taxes  of  1876,  lest  it  be 
the  two  items,  in  which  there  is  an  excessive  levy. 

The  motion  for  a  rehearing  is  overruled. 

Ray,  J.,  absent.    SnKitvvooD,  J.,  not  s.tting.    The  other  judges  co 
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Allen  t>.  Logan  et  al. 
(Supreme  Court  of  Missouri.    December  20, 1888.) 

L  PABTHMMmP— FlBM  AND  INDIVIDUAL  AfiSETS — EVIDENCE. 

The  common  source  of  title  in  ejectment  was  a  conveyance  of  certain  property 
to  three  brothers  individually.  Plaintiff  derived  title  through  a  sheriff's  sale  of 
one  undivided  third  interest,  under  judgment  against  one  of  the  brothers  for  an  in- 
dividual debt.  Defendants  claimed  under  a  later  purchase  from  the  three,  made  in 
payment  of  a  debt  from  them  as  partners,  averring  that  the  land  was  firm  assets, 
and  that  the  sheriff1  s  sale  was  void.  The  partnership  was  alleged  to  have  been  orig- 
inally formed  long  before,  in  Illinois,  but  in  none  of  their  transactions,  notes,  or 
deeds  was  there  any  firm  name  used.  Before  acquiring  the  land,  they,  with  others, 
were  engaged  for  several  years  in  Texas  in  the  cattle  business.  Upon  leaving 
Texas,  they  adjusted  their  respective  interests,  owing  no  debts,  and  removed  to 
Missouri  where  they  bought  the  land ;  their  former  associates  having  no  interest 
in  it.  Held,  that  the  evidence  did  not  support  the  finding  that  the  land  belonged 
to  a  partnership. 

2.  Atpeai/— Review— Equitable  Defenses—Evidence. 

Upon  the  filing  of  an  answer  in  ejectment,  raising  an  equitable  defense,  the  pro- 
ceedings are  thereafter  governed  by  the  rules  of  equity,  and  an  appellate  court  may 
inquire  into  the  sufficiency  of  the  evidence  to  support  the  trial  court's  conclusions 
of  facts. 

Appeal  from  circuit  court,  Jackson  county ;  Turner  A.  Gill,  Judge. 

Ejectment  by  Charles  W.  Allen  against  William  G.  Logan v  Henry  W.  Neil- 
son,  John  C.  Sherwood,  Thomas  Pearson,  S.  M.  Pearson,  and  Thomas  Men- 
own,  for  land  in  Jackson  county.  An  equitable  defense  was  made,  and  the 
court  found  and  decreed  for  defendants.     Plaintiff  appeals. 

Karnes  <fc  JRsst  for  appellant.     Bryant  &  Holmes,  for  respondents. 

8herwood,  J.  In  August,  1881,  Joseph,  Solomon,  and  Lewis  P.  Vail 
bought  the  land  in  controversy,  two  and  one-fourth  acres,  now  known  as 
"Logan's  First  Addition  to  the  City  of  Kansas  City."  The  deed  was  made  to 
them  individually,  and  not  as  partners.  In  June,  1882,  Charles  F.  Link  was 
approached  by  Lewis  P.  Vail,  and  asked  to  lend  him  some  money;  Vail  indi- 
cating to  him  the  location  of  the  property  aforesaid,  and  saying  that  he 
owned  it,  and  wanted  the  money  to  pay  his  license,  as  he  was  about  to  engage 
in  the  saloon  business,  and  did  not  wish  to  mortgage  the  property  for  so 
small  a  sum.  Link  thereupon,  believing  Vail's  statement  as  to  the  owner- 
ship of  the  property,  loaned  him  the  money,  $185,  all  he  had.  Yail  failing  to 
repay  him.  Link  brought  suit  before  a  justice  of  the  peace,  recovered  judg- 
ment, and  filed  a  transcript  thereof  in  the  office  of  the  circuit  court,  on  the  21st 
of  August,  1882.  After  a  return  of  nulla  bona  upon  an  execution  issued  on 
the  judgment  of  the  justice  of  the  peace,  execution  issu  d  from  the  circuit 
clerk's  office,  was  levied  upon  the  said  land,  and  the  interest  of  Lewis  P. 
Vail  in  the  same  sold,  and  Link  became  the  purchaser,  receiving  a  sheriff's 
deed.  This  sale  occurred  in  June,  1883,  and  the  sheriff's  deed  is  dated  the 
30th  of  that  month,  and  recorded  on  the  14th  day  of  July  next  thereafter. 
On  the  day  last  mentioned  Link  conveyed  what  he  had  purchased  to  Lithgow, 
and  on  the  23d  day  of  the  same  month  the  latter  conveyed  to  Allen,  the  plain- 
tiff, the  deed  being  recorded  the  next  day.  The  Vail  Bros.,  to  whom  the  land 
was  deeded  as  aforesaid,  are  the  common  source  of  title.  On  the  8th  day  of 
September,  1882,  19  days  after  the  transcript  of  the  justice  was  filed,  creating 
a  lien  on  the  land,  Lewis  P.  Vail,  on  his  own  behalf,  and  as  attorney  in  fact 
of  his  brothers,  for  an  expressed  consideration  of  $2,000,  conveyed  by  general 
warranty  deed  the  land  to  John  Vail  and  Leander  Vail,  his  uncle  and  nephew, 
and  the  deed  was  recorded  on  the  same  day.  On  September  27,  1882,  13  days 
after  the  execution  of  that  deed,  John  Vail  and  Leander  Vail  executed  a  war- 
ranty deed  for  the  premises  to  the  defendant  William  G.  Logan.  This  deed 
expresses  a  consideration  of  92,400,  was  acknowledged  in  Pike  county,  III., 
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and  placed  on  record  October  4, 1882,  since  which  time  Logan  and  the  other 
defendants  claiming  under  him  have  been  in  possession  of  the  premises  in  dis- 
pute. In  September,  1883,  the  plaintiff  brought  ejectment  for  the  one-third 
interest  in  the  land  aforesaid.  In  October,  1883,  Joseph,  Lewis  P.,  Solomon, 
Leander,  and  John  Vail  were  made  parties  defendant*  on  their  own  motion, 
and  filed  their  amended  answer,  as  follows: 

"October  Term,  1883. 
"Charles  W.  Allen,  Plaintiff,  vs.  Wm.  Q.  Logan  et  al.f  Defendants,    (Eject* 

ment.) 
"Lewis  P.  Vail,  Solomon  Vail,  Joseph  Vail,  and  Leander  Vail,  defendants 
herein,  in  answer  to  plaintiff's  petition  filed  in  this  cause,  say  that  they  are 
the  persons  from  whom  and  through  whom  Wm.  G.  Logan,  Henry  W.  Neil- 
son,  J.  0.  Sherwood,  Thomas  Pearson,  and  S.  M.  Pearson,  his  wife,  and 
Francis  Menown,  the  present  occupants  of  the  land  in  controversy  in  this 
suit,  and  co-defendants  herein,  claim  title  under  deeds  of  general  warranty. 
That  Lewis  P.  Vail,  Solomon  Vail,  and  Joseph  Vail  were  in  the  month  of  Au- 
gust, 1882,  and  prior  thereto,  partners,  and  that  said  partnership  continued 
and  existed  on  and  up  to  the  month  of  December,  1882,  and  prior  and  sub- 
sequent to  the  5th  day  thereof.  That  as  partners,  and  with  partnership  funds, 
and  for  partnership  purposes,  the  said  Lewis,  Solomon,  and  Joseph  Vail  did, 
on  the  29th  day  of  July,  1881,  or  thereabouts,  purcbaseHhe  land  now  sought 
to  be  recovered  by  plaintiff  in  this  suit,  and  described  in  his  petition.  That 
Lewis,  Solomon,  and  Joseph  Vail,  in  the  month  of  August,  1882,  and  prior 
and  subsequent  thereto,  were,  as  partners,  indebted  to  John  and  Leander 
Vail,  for  money  advanced  them  for  partnership  purposes,  in  the  large  sum  of 
two  thousand  dollars  or  more,  and  that  said  indebtedness  existed  in  the  month 
of  December,  1882,  as  and  prior  and  subsequent  to  the  5th  day  thereof,  on  the 
part  of  the  said  Lewis,  Solomon,  and  Joseph  Vail,  as  partners,  to  the  said 
John  and  Leander  Vail.  That  at  the  dates  and  time  named,  to- wit,  August  and 
December,  1882,  the  liabilities  of  the  said  Lewis,  Solomon,  and  Joseph  Vail, 
as  partners,  were  in  excess  of  their  partnership  assets.  That  some  time  in 
the  month  of  September,  1882,  Lewis,  Solomon,  and  Joseph  Vail  conveyed  to 
John  and  Leander  Vail,  creditors  of  the  partnership,  the  property  now  in  con- 
troversy in  this  suit,  to  pay  partnership  indebtedness  with,  by  a  good  and  suf- 
ficient warranty  deed,  which  was  duly  recorded  in  office  of  the  recorder 
of  deeds  for  Jackson  county.  Mo.,  in  the  month  of  September,  1882.  That 
prior  to  the  deeding  of  said  property  to  John  and  Leander  Vail  the  said  Lewis, 
Solomon,  and  Joseph  Vail,  as  partners,  had  an  amicable  accounting  among 
themselves  of  the  firm's  assets  and  liabilities,  and  the  interest  of  each  indi- 
vidual member,  and  found  that  Lewis  P.  Vail  was  iudebted  to  the  firm,  in  the 
month  of  August,  1882,  and  prior  thereto,  in  a  large  sum,  to-wit,  seven  hun- 
dred dollars,  for  money  withdrawn  by  him  from  the  firm  in  excess  of  his  con- 
tributions or  profits  to  or  in  the  said  partnership.  That  no  part  of  the  said 
seven  hundred  dollars  thus  found  to  be  due  was  paid  on  or  before  the  months 
of  August  and  December,  1882,  nor  has  yet  been  paid,  by  the  said  Lewis  P. 
Vail,  or  by  any  one  else  in  his  name,  or  for  his  account.  That  in  the  month 
of  August,  1882,  or  prior  thereto,  Lewis  P.  Vail  became  indebted  to  Chas. 
F.  Link  in  the  sum  of  one  hundred  and  eighty-four  dollars.  That  said  debt 
was  contracted  on  the  part  of  Lewis  P.  Vail  as  his  own  individual  debt. 
That  no  portion  of  it  was  used  by  or  contributed  to  the  partnership.  That  at 
the  time  of  the  contraction  the  partners  of  Lewis  P.  Vail,  Solomon  and  Jo- 
seph, were  in  ignorance  of  it,  did  not  authorize  it,  nor  did  they  at  any  time 
thereafter  confirm  his  act,  or  assume  the  responsibility  for  its  payment. 
That  in  the  month  of  August,  1882,  or  prior  thereto,  the  said  Chas.  F.  Link 
obtained  judgment  against  Lewis  P.  Vail  for  the  said  indebtedness,  before  A. 
AW  Allen,  a  justice  of  the  peace,  and  in  the  month  of  December,  1882,  caused 
a  transcript  of  said  judgment  to  be  filed  with  the  clerk  of  this  court.     That 
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execution  was  issued  to  the  sheriff  of  Jackson  county,  Mo.,  who  levied  upon 
and  sold  the  property  described  in  plaintiff's  petition'  in  the  month  of  June 
or  July,  1888.  That  at  the  time  of  said  sale  these  defendants,  by  their 
Atty.,  J.  J.  Davenport,  publicly  announced  at  the  door  of  the  court-house, 
where  the  sale  was  about  to  take  place,  in  the  presence  and  hearing  of  said 
sheriff,  and  the  said  Link,  and  one  named  Lithgow,  and  many  others  then 
there.  That  Lewis,  Solomon,  and  Joseph  Vail  were  partners  at  the  time  this 
land  was  purchased,  and  that  they  had  in  good  faith  conveyed  the  same  to 
John  and  Leander  Vail,  creditors  of  the  partnership,  who  were  then  in  pos- 
session of  same  under  deed  of  record,  and  that  the  claim  of  Link  was  for  an 
individual  debt,  for  which  the  partnership  assets  were  in  no  manner  liable. 
Defendants  say  that  plaintiff,  prior  to  his  purchase,  had  both  actual  and  con- 
structive knowledge  of  defendants'  possession,  claim,  and  title  to  the  land  in 
controversy  in  this  suit.  Defendants  deny  each  and  every  allegation  con- 
tained in  plaintiff's  petition,  except  what  is  hereinafter  admitted.  Where- 
fore defendants  ask  judgment,  and  for  such  other  and  further  relief  as  may 
be  proper.  J.  J.  Davenport,  Atty.  for  Defts." 

The  reply  of  the  plaintiff  to  this  answer  was,  in  effect,  a  genet al  denial. 

What  the  answer  of  the  other  defendants  was,  who  were  brought  in  by  sum- 
mons, the  record  does  not  disclose,  nor  whether  there  was  any  reply  to  the  same. 
Both  parties  seem  to  Have  treated  the  answer  of  those  defendants  who  came 
in  of  their  own  motion  as  the  answer  of  all  the  defendants.  At  any  rate,  the 
court  below  found  for  the  defendants,  in  accordance  with  the  allegations  of 
the  answer  already  set  forth,  and  entered  a  decree  declaring  the  lien  of  the 
judgment  in  favor  of  Link,  the  deed  of  the  sheriff  to  him,  the  deed  of  Link  to 
Lithgow,  the  deed  from  Lithgow  to  plaintiffs,  null  and  void,  and  of  no  effect, 
as  against  all  the  defendants  except  Lewis  P.  Solomon,  and  Joseph  Vail. 
Costs  were  also  assessed  in  favor  of  the  defendants,  and  against  the  plaintiff, 
etc. 

The  correctness  of  that  decree  is  brought  in  question  by  this  appeal.  Be- 
fore discussing  the  merits  of  the  decree,  a  preliminary  point  must  be  disposed 
of.  It  is  urged  that  this  is  an  action  at  law,  pure  and  simple,  and  in  conse- 
quence of  this  that  the  whole  case  is  to  be  treated  as  one  at  law,  notwithstand- 
ing the  interposition  of  an  equitable  defense,  and  that  in  consequence,  as  the 
declarations  of  law  were  correct,  that  this  court  will  not  examine  the  evidence 
in  order  to  determine  its  weight  or  sufficiency.  This  idea  is  incorrect.  When, 
as  here,  an  action  of  ejectment  is  brought,  and  the  answer  interposes  equities 
which,  if  established,  nullify  the  plaintiff's  legal  title,  and  prevent  a  recovery 
by  him,  then,  of  necessity,  the  existence  of  those  equities  must  be  first  deter- 
mined, and  determined  unfavorably  to  the  defense,  before  the  conceded  legal 
title  can  prevail.  If,  upon  examination,  it  be  found  that  thoa,e  equities  raise 
a  barrier  which  the  legal  title  cannot  overlap,  then  that  result  puts  an  end  to 
the  legal  title,  and  it  becomes  subordinated  to  the  paramount  equities  of  the 
case.  But  while  the  examination  is  in  progress  the  case  possesses  all  the  at- 
tributes and  features  of  a  case  in  equity,  and  is  to  be  determined  and  adjudi- 
cated, to  all  intents  and  purposes,  in  precisely  the  same  manner  as  if  the 
equities  in  the  answer  had  been  embodied  in  a  petition,  and  made  the  basis  of 
original  affirmative  relief.  This  principle  must  be  the  guide  in  the  present 
instance. 

2.  There  are  some  cases  involving  equitable  questions,  where  we  have  de- 
ferred somewhat  to  the  findings  of  the  lower  courts  upon  questions  of  fact, 
and  there  are  other  cases  where,  notwithstanding  a  certain  deference  paid  to 
those  courts  in  this  regard,  we  have  yet  felt  constrained  to  arrive  at  conclu- 
sions from  the  evidence  totally  at  variance  with  those  reached  below.  In  the 
case  at  bar,  the  testimony  is  largely  in  the  shape  of  depositions,  and  therefore 
the  advantages  of  observing  the  demeanor  of  the  witnesses  when  testifying 
was  denied  to  the  lower  court;  so  that  an  equal  opportunity  is  afforded  to 
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this  as  to  that  court  of  determining  what  probative  force  to  give  to  the  testi- 
mony of  the  witnesses  then  testifying. 

3.  It  will  be  observed  that  the  answer  is  bottomed  upon  the  alleged  ex- 
istence of  a  partnership  known  as  "Vail  Bros."  or  "Vail  &  Bros.;"  that  the 
property  in  controversy  was  bought  with  partnership  funds,  and  for  partner- 
ship purposes;- that  the  conveyance  made  to  John  Vail  and  Leander  Vail,  in 
September,  1882,  was  made  for  the  purpose  of  paying  a  partnership  debt,  and 
that  the  judgment  recovered  by  Link  was  for  the  individual  debt  of  Lewis  P. 
Vail.  Heading  the  testimony  in  the  cause,  there  is  room  for  serious  doubt 
whether,  in  truth  and  fact,  there  ever  existed  such  a  firm  or  partnership  as 
Vail  Bros,  or  Vail  A;  Bros.  It  would  be  quite  natural  where  several  brothers 
are  engaged  in  business,  and  running  up  the  usual  accounts  incident  to  sup- 
plies for  their  business,  that  they  should  be  designated  on  the  books  of  their 
creditors,  as  a  short  method  of  description,  as  above  stated.  The  testimony 
on  the  subject  of  partnership  existing  between  Lewis  P.,  Solomon,  and  Joseph 
Vail,  from  1857  to  1882,  must  be  regarded  as  too  vague,  shadowy,  and  unsatis- 
factory to  warrant  being  made  the  basis  of  a  decree;  and  this  view  is  much 
strengthened  when  it  is  noted  that  in  none  of  the  business  transactions  of  the 
supposed  firm,  though  said  to  continue  for  such  a  long  space  of  years,  neither 
in  the  promissory  notes  of  the  three  brothers,  nor  even  in  their  muniments  of 
title,  is  mention  made  of,  or  allusion  to,  the  alleged  firm  name.  The  law 
presumes  that  business  is  conducted  in  the  usual  and  ordinary  way,  (Fitz- 
gerald v.  Barker,  85  Mo.  13,  and  cases  cited,)  and  this  presumption  does  not 
favor  the  claim  of  the  defendants  concerning  a  partnership. 

4.  But  granting  that  such  a  firm  as  Vail  &  Bros,  existed  from  a  remote 
period  down  to  a  date  comparatively  recent,  still  it  does  not  follow  that  it  con- 
tinued to  exist  as  late  as  1882,  when  the  deed  was  made  by  the  three  brothers 
to  John  and  Leander  Vail,  within  a  few  days  after  the  property  conveyed  had 
been  bound  by  the  lien  created  by  the  filing  of  the  transcript  from  the  justice 
of  the  peace;  for  it  is  quite  certain  that  the  alleged  original  firm  which  origi- 
nated in  Pike  county,  111.,  and  had  its  habitat  there,  ceased  to  exist  when  re- 
moved to  Texas,  in  1879,  and  admitted  to  its  membership  several  other  per- 
sons; and  this  fact  is  established  by  the  testimony  of  Doan,  who  testifies  that 
he  was  one  of  the  partners,  and  that  Petrie,  the  two  Morrisons,  and  the  three 
Vail  Bros,  were  the  others, — the  business  being  buying  and  selling  cattle; 
and  that,  when  he  sold  out  to  the  Vail  Bros.,  they  went  into  partnership  with 
Petrie  in  the  cattle  business.  Joseph  Vail  himself,  one  of  the  three,  says 
that  the  firm  in  Texas  was  composed  of  the  three  brothers  and  a  man  by  the 
name  of  John  Petrie,  and  that  the  partnership  was  dissolved  in  June  or  July, 
1881;  that  they  sold  out  then  in  Texas;  owed  no  debts;  brought  to  Kansas 
City  $6,000  or  $7,000;  and  that  Petrie  had  no  interest  in  the  Kansas  City  land. 
This  witness  is  sustained  in  his  testimony  as  to  Petrie  being  the  firm  with 
them  in  Texas,  but  that  they  settled  with  him,  and  bought  him  out,  by  the 
testimony  of  the  two  other  brothers,  Lewis  P.  and  Solomon.  There  is  no  pre- 
tense that  after  the  settlement  with  Petrie,  and  his  interest  was  purchased, 
any  other  firm  was  formed,  after  the  dissolution  and  after  selling  out  in  Texas. 
Solomon  Vail,  when  speaking  of  the  money  realized  by  Ihe  sale  in  Texas,  says: 
"  We  held  it  in  common,  and  invested  it  in  common,  as  common  stock, — com- 
mon money."  No  principle  is  better  settled  than  that  the  addition  or  sub- 
traction of  a  member  from  a  firm  creates  a  new  firm,  and  operates  as  the  dis- 
solution of  the  old  firm,  even  though  the  business  be  continued  under  the  old 
firm  name.  Spaunhorst  v.  Link,  46  Mo.  197;  1  Lindl.  Partn.  (E well's  Ed.) 
231,  392,  and  cases  cited. 

lience  nothing  can  be  clearer,  from  the  facts  above  stated,  than  that  the 
firm  of  Vail  Bros.,  conceding  its  existence  in  Illinois,  expired  when  it  under- 
went the  successive  mutations  disclosed  by  the  record.  But,  apart  from  that, 
the  new  firm  expired,  as  already  seen,  in  June  or  July,  1881,  and  it  then 
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•owed  no  debts.  Of  course,  after  its  dissolution,  no  power  lay  in  the  former 
partners  to  create  any  new  indebtedness.  The  former  partners  must  there- 
fore, in  any  event,  be  regarded  just  as  they  appear  on  the  face  of  the  deed 
made  them,  as  tenants  in  common  of  the  realty  conveyed  to  them,  and  not  as 
partners  therein,  even  within  the  purview  of  a  court  of  equity.  Under  the 
provisions  of  section  3949,  Rev.  St.,  the  deed  made  them  tenants  in  common, 
as  much  so  as  if  those  very  words  were  employed  therein. 

5.  Besides,  the  attempt  of  the  defendants  was  to  fasten,  by  parol  testimony, 
a  resulting  trust  upon  the  property  described  in  the  deed,  and  by  such  testi- 
mony to  change  the  prima  facie  operation  and  effect  of  such  deed,  and  make 
the  property  of  tenants  in  common  partnership  property,  and  as  such  charge- 
able with  a  partnership  indebtedness.  The  burden  was  on  them  to  do  this. 
The  rule  in  this  court  is  settled  by  a  uniform  line  of  decisions  that  parol  tes- 
timony, in  order  to  accomplish  such  an  object  and  secure  such  an  end,  must 
be  clear,  strong,  and  unequivocal, — so  definite  and  positive  as  to  leave  no  room 
for  doubt  in  the  mind  of  the  chancellor  as  to  the  existence  of  such  a  trust. 
Johnson  v.  Quarles,  46  Mo.  426;  Forrester  v.  Scoville,  51  Mo.  268;  Ringo  v. 
Richardson,  53  Mo.  394;  Kennedy  v.  Kennedy ;  57  Mo.  73;  Modrell  v.  Riddle, 
82  Mo.  31;  Berry  v.  Hartzell,  91  Mo.  132,  3  S.  W.  Rep.  582. 

The  testimony  in  this  cause  falls  far  short  of  the  standard  heretofore  estab- 
lished. Indeed,  it  is  impossible  to  read  the  testimony  in  this  record  without 
being  impressed  with  the  idea  that  the  theory  of  a  partnership  and  partner- 
ship indebtedness  took  its  origin  after  the  transcript  from  the  justice  of  the 
peace  was  filed,  and  other  complications  began  to  surround  those  who  now 
claim  to  have  been  partners  at  the  time.  The  claim  of  the  plaintiff  is  founded 
in  justice,  and  the  testimony  shows  that  it  is  at  least  as  much  entitled  to  the 
protection  of  a  court  of  equity  as  the  claim  which  was  made  the  basis  for  its 
overthrow. 

The  judgment  will  be  reversed,  and  the  cause  remanded,  with  directions  to 
proceed  in  conformity  with  this  opinion. 

All  concur.    Ray,  J»,  absent. 


Allen  v.  Ray  et  ah 

(Supreme  Court  of  Missouri,    December  30, 1888.) 

L  Taxation— Tax  Title— Unrecorded  Patent— Purchaser's  Title. 

A  purchaser  at  tax  sale  under  proceedings  against  the  patentee,  whose  patent  is 
not  of  record  in  the  county,  and  who  has  parted  with  his  title,  takes  no  title  as 
against  one  claiming  under  a  recorded  conveyance  from  the  patentee's  grantee, 
though  the  intermediate  conveyance  is  not  recorded. 

■2.  Judgment— Delinquent  Taxes— Res  Adjudicata— Ejectment. 

In  ejectment  against  a  purchaser  at  tax  sale,  the  judgment  for  delinquent  taxes 
is  conclusive  of  the  validity  of  the  assessment,  and  the  assessor's  books  are  inad- 
missible to  show  its  invalidity. 

4*.  Taxation— Tax  Sale— Publication— Affidavit  of  Non-Residence. 

Under  Rev.  St.  Mo.  1879,  §  6837,  declaring  that  in  tax  suits  against  non-resident 
owners  the  proceedings  shall  be  as  in  civil  actions  affecting  real  or  personal  prop- 
erty, and  section  8404,  providing  that  in  suits  for  the  enforcement  of  liens,  if  it  is 
alleged  in  the  petition  or  affidavit  that  defendant  is  a  non-resident,  an  order  shall 
be  made,  directed  to  non-residents,  etc.,  an  affidavit  at  the  end  of  the  petition  in  a 
tax  suit  that  affiant  has  good  reason  to  believe  and  does  believe  that  defendant  is  a 
non-resident  is  sufficient  for  an  order  for  publication. 

4.  Same— Description  of  Land— Use  of  Letters. 

It  is  not  essential  that  an  order  of  publication  describe  the  land,  and  if  it  were  a* 
description  of  it  as  the  "Shf "  of  a  given  section  is  sufficient:  Rev.  St.  Mo.  §  6857, 
providing  that  in  papers  in  tax  proceedings  "S. w  may  be  used  for  "south, "  and  that 
any  description  by  the  use  of  letters  and  characters  as  provided  in  that  section, 
when  so  made  that  the  land  may  be  identified,  is  sufficient. 
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5.  Samb— Error  is  Judgment— Correction  bt  Motion. 

A  variance  between  the  amount  of  the  judgment  and  the  amount  of  taxes  due  aft- 
stated  in  the  order  for  publication,  caused  by  the  addition  of  interest  to  the  latter 
amount,  if  error,  can  be  corrected  only  by  motion  against  the  judgment,  and  is  not 
available  collaterally. 

Appeal  from  circuit  court,  Barry  county;  William  F.  Geiger,  Judge* 
Ejectment  by  Thomas  M.  Allen  against  John  Ray  and  Preston  Gibson, 
who  set  up  a  tax  title.  The  order  for  publication  described  the  land  as  the 
"Shf"  of  a  given  section.  The  lirst,  third,  and  sixth  instructions  asked  by 
plaintiff,  and  refused,  were:  "(1)  That  the  patents  from  the  United  States  tc* 
.  John  McFeely,  and  the  deed  from  John  McFeely  and  wife  to  J.  Stewart  Lowe, 
and  the  deed  from  J.  Stewart  Lowe  and  wife  to  George  Crown,  and  the  deed 
from  George  Crown  and  wife  to  Horace  R.  Williams  and  Thomas  M.  Allen, 
and  the  deed  from  Jlorace  R.  Williams  and  wife  to  the  plaintiff,  Thomas  M. 
Allen,  had  the  legal  effect  to  pass  the  title  to  the  land  in  controversy  to  plaintiff,, 
and  that  he  is  entitled  to  recover  in  this  action. "  "(3)  That  the  recording  of  the- 
deed  from  J.  S.  Lowe  and  wife  to  George  Crown,  in  the  deed-record  in  the  office 
of  the  recorder  of  deeds  of  Barry  county,  Missouri,  was  notice  to  all  the  world 
from  the  date  of  its  being  recorded."  "(6)  That  the  patents  and  deeds  read  in 
evidence  by  plaintiff,  passed  to  him  the  title  to  the  land  in  question,  and  plaintiff 
is  entitled  to  recover."  Defendants  obtained  judgment  and  plaintiff  appeals. 
Rev.  St.  Mo.  1879,  §  6857,  provide  that  "in  ail  advertisements  *  *  *  or 
other  papers  required  to  be  made  under  the  provisions  of  this  chapter,  it  shall  be 
lawful  to  use  letters,  figures,  and  characters  as  follows:  Letters  may  be  used 
to  denote  township,  range,  boundaries,  parts  of  section,  parts  of  lots  or  blocks, 
or  other  subdivisions  of  real  estate  in  the  following  manner:  T.  for  town- 
ship, R.  for  range,  L.  for  lot,  B.  for  block,  N.  for  north,  E.  for  east,  S.  for 
south  and  W.  for  west,  or  any  combination  or  combinations  of  the  four  last 
mentioned  letters,  to  denote  parts  of  sections,  lots,  blocks,  or  other  subdivis- 
ions of  real  property;  *  *  *  and  any  and  all  descriptions  of  real  estate 
made  under  the  provisions  of  this  chapter  by  the  use  of  letters,  figures,  and 
characters,  as  provided  in  this  section,  when  so  made  that  the  land  or  lot  may 
be  identified  and  located,  shall  be  deemed  and  held  to  be  good.  *  *  *"  By 
section  6837,  "*  *  *  all  notices  and  process  in  suits  under  this  chapter 
shall  be  sued  out  and  served  in  the  same  manner  as  in  civil  actions  in  circuit 
courts,  and  in  case  of  suits  against  non-resident,  unknown  parties,  or  other 
owners  upon  whom  service  cannot  be  had  by  ordinary  summons,  the  proceed- 
ings shall  be  the  same  as  now  provided  by  law  in  civil  actions  affecting  real 
or  personal  property."  Section  3494  provides  that  "in  suits  for  the  enforce- 
ment of  *  *  *  liens  against  either  real  or  personal  property,  *  *  ■  * 
if  the  plaintiff  or  other  person  for  him  shall  allege  in  his  petition  or  file  an 
affidavit  stating  that  part  or  all  of  the  defendants  are  non-residents  of  the 
state,  *  *  *  so  that  ordinary  process  of  the  law  cannot  be  served  upon 
them,  the  court  or  clerk  iii  vacation  shall  make  an  order  directed  to  non- 
residents, "  etc. 

Norman  Qibba  and  T.  M.  Allen,  for  appellant.  Hubbert  <fe  Wear,  for  re- 
spondents. 

Brace,  J.  This  is  an  action  of  ejectment  commenced  by  plaintiff  in  the 
circuit  court  of  Barry  county  against  John  Ray  and  Preston  Gibson,  brought 
here  by  appeal.  Pending  the  appeal  in  this  court  John  Ray  died  and  his- 
heirs,  Charles  and  Arabella  Ray,  have  been  made  parties  respondent. 

The  plaintiff  seeks  to  recover  possession  of  the  S.  J  of  section  14,  township 
1 23,  in  range  29,  patented  by  the  United  States  to  one  John  McFeely,  in  March,. 
1867,  tfnd  to  show  title  in  himself  introduced  in  evidence  the  patents  to  Mc- 
Feely; a  warranty  deed  from  McFeely  to  J.  Stewart  Lowe,  dated  April  10, 
1867,  recorded  in  Barry  county,  February  15,  1883;  a  warranty  deed  from 
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Lowe  and  wife  to  George  Crown,  dated  January  i,  1874,  recorded  November 
8,  1875;  a  quitclaim  deed  from  Crown  and  wife  to  Horace  P.  Williams  and 
Thomas  M.  Allen,  plaintiff,  dated  February  13,  1882,  and  recorded  February 
15,  1883;  and  a  quitclaim  deed  from  Williams  to  plaintiff  dated  August  21, 
1883,  and  recorded  August  23,  1883,  conveying  the  land  in  controversy,— and 
rested  this  case.  The  defendants  admitted  they  were  in  possession,  and  to 
overcome  the  plaintiff's  title  introduced  in  evidence  a  deed  from  the  sheriff  of 
Barry  county,  in  proper  form,  dated  September  14,  1878,  conveying  the 
premises  to  John  Hay,  Michael  Horim,  and  John  W.  Wellshear,  purchasers  at 
execution  sale  under  a  judgment  recorded  at  the  March  term,  1878,  of  the 
circuit  court  of  Barry  county,  in  favor  of  the  state  at  the  relation  of  the  col- 
lector of  Barry  county  in  a  suit  for  delinquent  taxes  due  on  said  land  for  the 
years  1871  to  1876,  inclusive,  commenced  in  said  court  against  John  Mc- 
Feely,  by  petition  and  order  of  publication;  the  petition  and  judgment  in  said 
tax  suit;  and  a  quitclaim  deed  from  Horim  and  Wellshear  and  their  wives, 
dated  December  16, 1878,  and  recorded  December  18, 1878,  to  John  Kay, — and 
rested.  The  plaintiff,  in  rebuttal,  then  offered  in  evidence  the  affidavit  of 
non-residence  of  McFeely,  and  the  order  of  publication,  and  offered  to  read  in 
evidence  the  assessor's  books  of  said  county  for  the  years  1871  to  1876,  inclu- 
sive, to  show  that  the  same  had  not  been  verified  by  the  affidavit  of  the  as- 
sessor as  the  law  requires,  and  that  no  legal  assessment  of  said  lands  had  been 
made  for  said  years.  To  the  introduction  of  the  assessor's  books  the  defend- 
ants objected,  and  the  court  sustained  the  objection,  and  refused  to  permit  said 
books  to  be  introduced  in  evidence,  to  which  ruling  the  plaintiff  excepted. 

The  case  was  tried  before  the  court  without  a  jury.  The  court  refused  all 
the  declarations  of  law  asked  by  the  plaintiff,  and  at  defendants1  request  de- 
clared the  law  of  the  case  to  be  that  "the  judgment  in  the  tax  suit,  and  the 
sheriff's  deed  thereunder,  as  introduced  in  evidence,  were  sufficient  to  convey 
the  title  to  the  purchaser.  The  proceedings  by  suit  against  the  land  for  de- 
linquent taxes  were  properly  conducted  against  the  person  appearing  from 
the  deed-records  to  be  the  real  owner  of  the  land.  If  the  purchasers  at  the 
sheriff's  sale  under  tax  judgment  had  no  notice  of  a  previous  conveyance  by 
McFeely  to  another  person,  their  purchase  and  deed  gave  them  title  good 
against  all  claimants  under  the  unrecorded  deed,  although  executed  before  the 
tax  proceedings/' — found  the  issues  for  the  defendants,  and  rendered  judg- 
ment in  their  favor. 

1.  There  was  no  error  in  sustaining  the  objection  of  the  defendants  to  the 
introduction  of  the  assessor's  books  for  the  purpose  of  showing  that,  they  not 
having  been  verified  by  the  assessor's  affidavit,  the  lands  in  controversy  had 
not  been  legalljr  assessed  for  the  years  1871  to  1876.  The  judgment  of  the  cir- 
cuit court  in  the  tax  suit  was  conclusive  as  to  the  validity  of  the  assessment  in 
a  collateral  proceeding.  Jones  v.  Driskill,  94  Mo.  190,  7  S.  W.  Rep.  Ill ;  Allen 
v.  McCabe,  93  Mo.  138, 6  S.  W.  Rep.  62;  Brovm  v.  Walker,  85  Mo.  262;  Well- 
shear  v.  Kelley,  69  Mo.  343;  Hall  v.  Sherwood,  96  Mo.  — ,  8  S.  W.  Rep.  781. 

2.  The  sufficiency  of  the  order  of  publication,  and  the  affidavit  on  which  it 
was  issued,  was  questioned  in  the  trial  court.  The  petition  was  signed  by 
the  relator,  J.  W  Lecompte,  as  collector  of  Barry  county,  who  made  affidavit 
at  the  end  of  it  "that  he  has  good  reason  to  believe,  and  does  believe,  that  the 
within  named  John  McFeely  is  a  non-resident  of  the  state  of  Missouri." 
Whether  regarded  as  an  allegation  in  the  petition  or  an  affidavit  of  non-resi- 
dence, it  is  a  substantial  compliance  with  the  requirements  of  the  statute. 

3.  "The  object  and  general  nature  of  the  suit"  is  sufficiently  stated  in  the 
order  to  be  "to  obtain  judgment  against  him  for  the  taxes,  interest,  and  costs 
due  on  the  south  half  of  section  14,  township  23,  range  29,  in  Barry  county. 
Mo.,  for  the  years  1871,  1872,  1873, 1874,  1875,  and  1876,  amounting  in  the 
aggregate  to  $92.86."  It  was  not  absolutely  necessary  that  the  order  of  pub- 
lication should  contain  a  description  of  the  land,  (GolcLsioorthy  v.  Thompson, 
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87  Mo.,  233;)  but  if  it  had  been,  by  this  description  the  land  could  easily  and 
readily  have  been  identified  and  located.    2  Wag.  St.  p.  1212,  §  240. 

4.  The  difference  between  the  amount  of  the  judgment  and  the  amount  of 
the  taxes  stated  in  the  order  was  caused  by  the  addition  to  the  latter  amount 
of  interest  on  the  amount  claimed  as  prayed  for  in  the  petition.  If  error  was 
committed  in  this,  it  could  only  be  reached  by  a  timely  motion,  directed 
against  the  judgment;  it  can  avail  nothing  as  against  that  judgment  in  a  col- 
lateral proceeding. 

5.  McFeely  was  duly  served.  He  was  the  patentee  of  the  lands  in  contro- 
versy. His  patents  therefor  had  never  been  placed  upon  the  records  of  Barry 
•county.  Since  April  10,  1867,  he  has  had  no  interest  in  the  premises.  At 
the  time  the  tax  suit  was  instituted,  when  the  sale  was  made,  and  when  the 
sheriff's  deed  was  executed  and  delivered,  George  Crown  was  the  real  owner 
of  the  land  by  warranty  deed  spread  upon  the  records  of  the  county  in  which 
the  land  was  situate;  while  it  in  no  way  appeared  upon  the  records  that  Mc- 
Feely had  ever  conveyed  land,  also  it  in  no  way  appeared  by  those  records,  so 
far  as  shown  in  the  evidence  in  this  case,  that  he  was  then  the  owner  of  the 
land. 

The  law  under  which  this  tax  suit  was  brought  required  that  it  should  be 
•brought  against  "the  owner  of  the  property."  Laws  1877,  p.  384,  §  4.  In 
Vance  v.  Coni,gant  78  Mo  94,  it  was  held  under  a  statute  requiring  suits  for 
the  enforcement  of  liens  for  special  taxes  to  be  brought  against  the  owner  of 
Jands,  that  a  suit  could  be  brought  and  a  valid  judgment  rendered  against  the 
land  by  making  the  person  appearing  by  the  registry  of  deeds  to  be  the  owner, 
party  defendant  to  the  suit,  in  the  absence  of  notice  that  such  person  was  not 
the  true  owner,  and  that  a  purchaser  under  the  judgment  in  such  suit  in  the 
absence  of  such  notice  would  be  protected  in  his  purchase  against  the  holder 
of  an  unrecorded  deed  from  such  apparent  owner.  The  principle  of  this  case, 
as  applicable  to  a  judgment  in  a  suit  for  delinquent  taxes  under  the  general  rev- 
enue law  of  1877,  was  recognized  in  State  v.  Sack,  79  Mo.  661,  and  followed  in 
Cornell  v.  Gray,  85  Mo.  169;  Evans  v.  Robberson,  92  Mo.  192,  4  S.  W.  Rep. 
941,  and  in  Payne  v.  Lott,  90  Mo.  676,  3  S.  W.  Hep..  402.  In  this  last  case 
it  was  further  held  that  a  suit  brought  against  a  person  who  appeared  to  be 
the  owner  of  the  land  by  the  plat-book  of  the  lands,  duly  certified  and  on  file 
in  the  county  clerk's  office,  as  required  under  sections  6697,  6703,  Rev.  St 
1879,  was  within  the  principle  of  the  foregoing  cases.  The  principle  upon 
which  these  cases  rest  is  that  every  person  not  having  actual  notice  as  to  who 
is  the  real  owner  of  lands  has  a  right  to  rely  upon  the  records  provided  by  law 
to  be  kept  for  the  purpose  of  showing  that  ownership.  To  giv,e  notice  of  that 
fact  is  the  object  of  their  existence.  The  law  points  the  revenue  officers  of 
the  state  to  these  records  of  the  evidence  of  ownership  upon  which  to  base 
their  official  action  in  the  assessment  and  collection  of  the  revenue,  and  keeps 
them  open  for  the  inspection  of  the  citizen,  that  his  individual  action  may  be 
guided  thereby,  and  will  uphold  the  action  of  either,  when  based  thereon  in 
good  faith,  without  better  information ;  but  they  neither  confer  title,  nor  make 
owners;  they  simply  give  notice.  Now,  what  notice  did  the  records  in  this 
•case  give  the  collector  who  brought  the  tax  suit,  and  the  purchaser  at  the 
tax  sales?  Not  that  McFeely  was  the  owner  of  the  land.  No  record  existed 
in  Barry  county  at  that  time,  so  far  as  the  evidence  in  this  case  shows,  point- 
ing to  him  as  the  owner  of  this  land,  except  perhaps  the  tax-book  in  the  col- 
lector's office;  and  that  this  was  no  such  record  as  would  protect  the  purchaser, 
was  vigorously  asserted  in  Watt  v.  Donnell,  80  Mo.  195.  The  only  evidence 
of  ownership  to  be  found  in  these  records  at  that  time  was  the  warranty  deed 
from  Lowe  and  wife  to  George  Crown.  Crown  was  the  man  pointed  to  by 
these  records  as  the  owner  of  the  land,  and  in  doing  this  they  accomplished 
their  purpose,  for  he  was  then  in  fact  the  real  owner.  Of  the  record  of  his 
4eed  the  collector  and  purchaser  were  bound  to  take  notice.    They  cannot 
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claim  to  have  acted  on  the  faith  of  the  record,  and  then  ignore  it  or  any  part 
of  it.  And  the  purchaser  who,  paying  no  heed  to  the  warning  it  gave  that 
the  patentee,  whoever  he  might  be,  had  in  all  probability  parted  with  his 
title,  purchases  the  land  in  the  hope  that  he  may  by  his  purchase  get  that 
title,  must  take  the  risk  of  getting  it,  and  cannot  invoke  such  record  to  pro- 
tect his  purchase  against  the  true  owner.  He  does  not  come  within  the  prin- 
ciple by  which  the  purchasers  at  tax  sales  were  held  to  be  protected  by  the 
record  in  the  cases  cited.  In  the  absence  of  such  protection,  he  gets  only  the 
title  of  the  defendant  in  the  tax  suit,  which  in  this  place  was  none  at  all,  he 
having  many  years  before  parted  with  it  to  the  plaintiff's  grantors;  from 
which  it  follows  that  the  plaintiff  had  the  better  title  on  the  evidence;  that 
the  court  erred  in  the  declarations  of  law  given  for  the  defendants,  and  in  re- 
fusing plaintiff's  declarations  numbered  1,  3,  and  6,  and  in  finding  for  the  de- 
fendants, instead  of  for  the  plaintiff. 

The  judgment  of  the  circuit  court  is  therefoie  reversed,  and  the  cause  re- 
manded. 

All  concur,  except  Ray,  J.,  absent;  Sherwood  and  Black,  JJ.,  in  the 
result. 


State  v.  Woods. 
{Supreme  Court  of  Missouri.    December  20, 1888.) 

L  Homicide— Mcrdek— Evidence. 

Defendant  and  deceased  engaged  in  a  fight,  were  separated,  and  defendant  went 
into  a  neighboring  store,  remaining  there  10  minutes.    On  emerging,  defendant 

said  he  could  **  lick  any  s of  a  b— -  over  there, n  pointing  toward  the  place  where  . 

deceased  was;  and,  on  being  told  by  his  companion  to  go  home,  said,  "Give  me  the 

knife,  and  I  will,"  and  also  said,  "I  will  go  over  there  and  kill  the  d s of 

a  b— . "  Defendant  was  handed  something  by  his  companion,  and,  after  moving 
away,  returned  to  the  building  where  deceased  was,  and  insisted  on  entering,  say- 
ing he  had  lost  a  button  in  it.  Deceased  then  appeared,  and  struck  defendant 
with  a  board.  Defendant  grappled  with  and  fatally  stabbed  him.  The  fight  had 
occurred  outside.  Held,  that  a  verdict  of  murder  in  the  second  degree  was  war- 
ranted. 

2.  Same— Instructions— Killing  in  Passion. 

The  court  having  charged  that  the  instant  killing,  in  a  violent  passion  engen- 
dered by  the  previous  occurrence,  is  not  murder  in  the  first  degree,  it  is  not  error 
to  refuse  to  charge  that  the  space  of  10  or  15  minutes  is  not  deemed  sufficient  for 
the  passion  to  subside. 

3.  Criminal  Law— Trial— Refusal  of  Instructions. 

It  is  not  error  to  refuse  instructions  upon  a  subject  upon  which  sufficient  instruc- 
tions have  already  been  given. 

Appeal  from.  St.  Louis  criminal  court;  Gakret  S.  Van  Waggoner,  Judge. 
Thomas  B.  Harvey,  for  appellant.     B,  G.  Boone,  Atty.  Gen.,  for  the  State. 

Norton,  C.  J  At  the  May  term,  1885,  of  the  criminal  court  for  the  city 
of  St.  Louis,  defendant  was  tried  and  convicted  of  murder  in  the  second  de- 
gree, for  killing  one  Joseph  Hunter,  and  from  the  judgment  has  appealed. 

The  evidence  tends  to  show  that  Joseph  Hunter,  the  deceased,  who  was  a 
colored  man,  was  at  work  as  a  porter  in  the  Drew  Glass  Company's  building 
in  the  city  of  St.  Louis,  and  while  at  work  there,  on  the  5th  of  December, 
1882,  the  defendant,  in  company  with  one  Stith,  came  along.  That  some  an- 
gry words  passed  between  the  defendant  and  said  Hunter,  culminating,  ac- 
cording to  the  evidence  of  some  of  the  witnesses,  in  a  fight  on  the  platform 
in  front  of  the  door  leading  into  the  Drew  Company's  building.  That  one 
Maloney,  an  employe  of  the  company,  interfered,  and  the  parties  were  sepa- 
rated at  said  door,  Hunter  resuming  his  work  in  the  building;  Woods,  the 
defendant,  and  Stith,  his  companion,  going  across  the  street  to  a  grocery  store, 
or  a  saloon  in  the  rear  thereof,  where  they  remained  some  ten  or  more  min- 
utes, and  on  coming  out  Woods,  as  testified  to  by  witness  Banks,  said:  "1  can 
lick  any  son  of  a  bitch  over  there,"  pointing  towards  the  Drew  Company's 
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building.  That  his  companion  (Stith)  said  to  him,  "Come  on  home;"  to  which 
Wood  replied,  "Give  me  the  knife,  and  I  twill  go  home."  Stith  then  said, 
"Will  you  be  sure  to  come  now V"  and  Woods  said,  "Yes."  Witness  stated 
that  Stith  then  handed  Wood  something,  and  both  of  them  started  south,  and 
that  when  he  again  noticed  them  they  had  turned  north,  and  were  going  back 
towards  the  Drew  Company's  building.  This  witness  further  testified  that  when 
Woods  asked  Stith  for  the  knife  he  said:  "Give  me  the  knife,  and  I  will  go 
over  there  and  Kill  the  damned  son  of  a  bitch, "  or  "  black  son  of  a  bitch. "  The 
testimony  of  this  witness,  as  to  the  knife,  was  corroborated  by  Richard  Coats. 
When  Woods  and  Stith  got  back  to  the  door  of  the  building,  one  Sheehan, 
who  was  at  work  for  the  glass  company,  stepped  to  the  door,  and  put  his  hands 
on  each  side  of  the  door-facing,  to  prevent  Woods  from  coming  into  the  house. 
Woods  insisted  upon  going  in,  claiming  that  he  had  lost  a  collar-button  in 
there.  Sheehan  told  him  he  could  not  have  lost  it  in  the  glass-store,  because 
he  had  not  been  in  there.  It  appears  that  Hunter  in  the  mean  time  had  gone 
up  in  the  elevator,  which  was  about  four  feet  from  said  door,  with  a  load  of 
glass;  that  when  he  came  down  Sheehan  was  still  standing  in  the  door  to  pre- 
vent Woods  from  entering,  and  Hunter  then  picked  up  a  piece  of  pine  box 
top,  half  an  inch  thick  and  two  or  three  inches  wide,  and  struck  Woods  with  it 
over  Sheehan's  shoulder,  whereupon  Woods  rushed  into  the  room,  grappled 
with  Hunter,  and  stabbed  him  in  the  groin,  cutting  the  femoral  artery.  Hun- 
ter fell  over,  and  died  in  a  few  minutes,  being  unable  to  talk  after  he  was 
stabbed.  Defendant  ran  out  of  the  building,  threw  his  knife  away,  was  pur- 
sued, and  captured  on  Washington  avenue;  and,  on  being  asked  by  the  officer 
.  why  he  had  cut  that  man,  said:  "What  man?  I  cut  no  man."  The  officer 
testified  that  Woods  was  under  the  influence  of  liquor.  No  objection  was 
made  or  exception  saved  to  the  reception  or  rejection  of  evidence,  but  it  is 
claimed  that  the  court  erred  in  giving  and  refusing  instructions. 

The  court  gave  16  instructions  of  its  own  motion,  which  we  deem  it  un- 
necessary to  insert  here,  as  an  examination  of  them  shows  that  they  are,  in 
substance,  copies  of  instructions  which  have  been  repeatedly  published  in  our 
Reports,  and  received  the  approval  of  this  court.  By  them  the  jury  were  in- 
structed as  to  what  constituted  murder  in  the  first  and  second  degrees,  and  as 
to  manslaughter  in  the  third  and  fourth  degrees.  The  usual  instructions  as 
to  self-defense,  and  as  to  the  duty  of  the  jury  to  acquit  unless  convinced  be- 
yond a  reasonable  doubt  of  defendant's  guilt,  are  also  embraced  in  those  given. 
On  comparison,  it  is  found  that  the  first,  second,  third,  fourth,  sixth,  seventh, 
tenth,  fourteenth,  and  fifteenth  are  copied  from  or  are  like  those  given  in  the 
case  of  State  v.  Thomas,  78  Mo.  327,  which  were  passed  upon,  and  properly 
pronounced  to  be  exceptionally  good.  The  eleventh  instruction,  defining 
manslaughter  in  the  fourth  degree,  is  sanctioned  by  the  case  of  State  v.  Peak, 
85  Mo.  193.  The  twelfth  and  thirteenth  instructions,  defining  manslaughter 
in  the  fourth  degree,  are  justified  by  the  cases  of  State  v.  Hicks,  92  Mo.  431, 
4  S.  W  Kep.  742;  State  v.  Branstetter,  65  Mo.  149;  State  v.  Thomas,  supra. 

The  jury  having  been  sufficiently  instructed  as  to  what  constituted  man- 
slaughter in  the  fourth  degree,  as  well  as  the  third,  there  was  no  error  in  re- 
fusing those  asked  by  the  defendant  on  that  subject.  Nor  was  there  error  in 
refusing  the  following:  "The  court  instructs  the  jury  that,  after  the  blood 
had  been  heated  and  passion  aroused  by  a  blow,  the  law  does  not  deem  the 
space  of  ten  or  fifteen  minutes  sufficient  for  the  blood  to  cool  or  passion  sub- 
side." This  question  was  submitted  favorably  to  defendant  in  the  fifth  in- 
struction given  &y  the  court,  as  follows:  "(5)  The  court  further  instructs 
the  jury  that  if  at  the  time  of  the  alleged  homicide,  or  a  few  minutes  before 
the  time  of  the  alleged  homicide,  the  deceased,  Joseph  Hunter,  and  the  defend- 
ant, were  engaged  in  a  mutual  fight,  or  were  using  violence  or  abusive  or  in- 
sulting language  to  each  other,  and  were  in  a  violent  passion,  engendered  by 
such  language  at  the  time  of  the  homicide,  then  the  instant  killing  in  such  a 
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state  of  mind  is  not  an  act  of  deliberation,  and  will  not  be  murder  in  the  first 
degree;  and  whether  such  passion  existed  at  the  time  of  the  alleged  homicide 
is  a  question  of  fact,  which  the  jury  must  decide  from  the  evidence  as  one  of 
the  facts  in  this  case." 

In  view  of  the  evidence  which  tended  strongly  to  show  that  defendant, 
previous  to  the  homicide,  had  procured  a  knife  for  the  purpose  of  killing  the 
deceased,  and  which  he  soon  after  used  with  fatal  effect,  and  the  evidence 
which  tended  strongly  to  show  that  his  wanting  to  get  into  the  Drew  Glass 
Company's  house  to  look  for  a  collar-button  which  he  claimed  to  have  lost,  was 
-a  pretense,  his  companion  IStith)  having  testified  that  the  first  difficulty  took 
place  on  the  platform  outside  of  the  house,  the  verdict  of  the  jury  was  fully 
warranted,  and  the  judgment  is  hereby  affirmed,  with  the  concurrence  of 
Judge  Black.    Judge  Brace  concurs  in  the  result. 

Sherwood,  J.  I  concur  in  the  result,  on  the  sole  ground  that,  as  I  under- 
stand the  facts,  there  was  no  self-defense  in  the  case. 


Atchison  v.  Pease. 

(Supreme  Court  of  Missouri.    December  20, 1888.) 

1.  Boundamto— Settlement  bt  Agreement— Statute  of  Frauds. 

Where  there  is  a  dispute  as  to  the  true  division  line  between  adjoining  proprie- 
tors, and  they  agree  on  a  permanent  boundary,  and  take  possession  accordingly,  the 
agreement  is  binding  on  tnem,  and  those  claiming  under  them,  and  such  agreement 
is  not  within  the  statute  of  frauds.    Following  Jacobs  v.  Moseley,  4  8.  W.  Rep.  186. 
"8.  Limitation  of  Actions— Adverse  Possession. 

The  fence  having  been  moved  by  the  owners  to  the  line  agreed  upon,  an  action 
would  be  barred  by  a  continuous  adverse  possession  to  that  line  for  10  years. 
a.  Same — Continuity  of  Possession. 

A  purchaser  at  a  trust  sale  succeeds  to  the  possession  of  the  mortgagor,  and  the 
continuity  of  adverse  possession  is  not  broken  because,  after  executing  the  deed  of 
trust,  the  mortgagor  conveyed  to  one  who  held  for  several  years  before  the  sale. 

Appeal  from  circuit  court,  And  ram  county;  Elijah  Robinson,  Judge. 
Ejectment  by  Jacob  W  Atchison  against  L.  M.  Pease.     Plaintiff  appeals. 
W.  3.  Mclntire,  for  appellant.     W.  0.  Forrest  and  W.  W.  Fry,  for  re- 
spondent. 

Black,  J.  This  is  an  action  of  ejectment  to  recover  some  eight  acres  of 
land  off  of  the  north  side  of  a  designated  quarter  of  a  quarter  section.  The 
plaintiff  acquired  the  south  40-acre  tract  from  W.  G.  Brown  in  1882,  who 
owned  it  as  far  back  as  1870.  A.  D.  KelJog  owned  the  40  acres  on  the  north 
in  1870  and  1871.  In  1870  he  sold  the  land  to  Frank  and  Thomas  Levitt,  and 
gave  them  a  bond  for  a  deed,  .which  they  assigned  back  to  Kellog  in  1874. 
In  February,  1871,  Kellog  conveyed  to  B.  F  Bergen,  who  on  the  same  day 
made  a  deed  of  trust  thereon  to  secure  a  debt  therein  described.  B.  F  Bergen 
conveyed  to  C.  H.  Bergen  in  July,*  1872.  The  property  was  sold  under  the 
deed  of  trust,  in  1876,  to  Guthrie  and  Gentry,  through  whom  the  defendant 
acquired  title.  The  evidence  of  Frank  and  Thomas  Levitt  is  to  the  effect  that 
there  was  a  dispute  between  Brown,  and  Kellog  in  1870  as  to  the  boundary 
line;  that  they  refused  to  buy  the  land  until  this  dispute  was  settled;  that 
Brown,  Kellog,  and  Frank  Levitt  went  to  the  land,  and  then  and  there  fixed 
and  agreed  upon  a  boundary  line  different  from  that  where  the  fence  was  then 
located.  Their  evidence  is  that  the  fence  was  by  them  removed  to  this  agreed 
line.  This  was  done  in  1870  or  1871.  Other  evidence  shows  that  defendant, 
and  those  under  whom  he  claims,  have  cultivated  the  north  40  up  to  this  fence, 
from  1870  or  1871  to  the  trial  of  this  cause.  The  adverse  possession  has  been 
continuous.  This  suit  was  commenced  in  May,  1884.  We  held  in  the  case 
of  Jacobs  v.  Moseley,  91  Mo.  462,  4  8.  W.  Rep.  135,  that  where  there  is  adis- 
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pute  as  to  the  true  division  line  between  adjoining  proprietors,  and  they  fix 
and  agree  upon  a  permanent  boundary  line,  and  take  possession  accordingly,, 
the  agreement  is  binding  on  them  and  those  claiming  under  them.  Such  an 
agreement  is  not  within  the  statute  of  frauds,  and  such  facts  may  be  shown 
in  an  action  of  ejectment,  where  the  answer  is  a  general  denial  only.  The 
same  doctrine  is  asserted  in  the  subsequent  case  of  Schad  v.  Sharp,  95  Mo. 
574,  8  S.  W.  Rep.  549.  The  evidence  is  abundant  to  show  that  the  fence  was 
placed  on  the  compromise  line  in  1870  or  1871,  pursuant  to  the  previous  agree- 
ment, and  it  makes  no  difference  whether  it  was  placed  there  by  Xellog  or  the 
Levitts.  It  was  placed  there  pursuant  to  the  agreement,  and  since  that  it  has 
been  treated  as  the  true  line,  and  that  is  sufficient. 

So,  too,  if  the  line  was  agreed  upon  by  the  owners  of  the  two  parcels  in  1870, 
and  the  defendant  and  those  through  whom  he  claims  have  had  and  held  con- 
tinuous adverse  possession  up  to  it  for  a  period  of  10  years  before  the  com- 
mencement of  this  suit,  then  the  statute  of  limitations  is  also  a  complete  de- 
fense. A  citation  of  authorities  is  not  necessary  to  support  so  plain  a  propo- 
sition. The  case  was  tried  on  these  principles  of  law  The  evidence  shows 
that  in  the  defendant's  chain  of  title  there  is  a  deed  of  trust  made  by  B.  F. 
Bergen  in  1871,  and  that  he  conveyed  to  C.  H.  Bergen  in  1872,  and  that  there 
was  a  sale  under  the  deed  of  trust  in  1876  to  Guthrie  and  Gentry.  It  is  claimed 
that  the  possession  of  C.  H.  Bergen  for  1872  to  1876  was  adverse  to  the  title 
under  which  the  defendant  claims,  but  this  a  misconception  of  the  law.  B. 
F.  Bergen,  though  he  made  the  deed  of  trust,  remained  the  owner  of  the 
land,  and  had  a  right  to  convey  to  C.  H.  Bergen;  and,  in  the  absence  of  any 
proof  to  the  contrary,  the  presumption  is  that  the  possession  of  B.  F.  Bergen, 
the  mortgagor,  and  of  C.  H.  Bergen,  who  stood  in  his  shoes,  was  amicable, 
and  not  adverse  to  the  rights  of  the  mortgagee.  The  purchaser  under  the  deed 
of  trust  succeeds  to  the  possession  of  the  Bergens,  and  that  possession  con- 
*  stitutes  a  part  of  the  possession  upon  which  he  may  rely  to  make  out  the  10 
years. 

The  judgment  is  affirmed. 

Bay,  J.,  absent.     The  other  judges  concur. 


Atkison  t>.  Dixon  et  ux.9  (Atkison,  Intervenor.) 
(Supreme  Court  of  Missouri.    December  20, 1888.) 

Appeal— Mandate  and  Proceedings  Below. 

Defendants  lost  possession  of  certain  land  by  a  judgment  in  ejectment,  which  on. 
appeal  was  reversed,  and  they  obtained  a  writ  of  possession,  on  return  of  which 
A.  intervened,  claiming  possession  by  title  under  tax  deeds.  On  trial  of  the  issue, 
the  court  entered  judgment  against  intervenor  for  the  value  of  the  ground-rent, 
and  refused  to  vacate  the  return.  On  appeal,  the  judgment  was  reversed;  the  su- 
preme court  saying:  "The  duty  of  the  circuit  .court  was  simply  to  determine 
whether  he  [intervenor]  was  in  possession  under n  his  alleged  tax  title;  and,  if  so, 
"then  to  restore  him  to  possession,  and  nothing  more. "  Held,  that  the  circuit 
court,  after  the  mandate  in  that  appeal  was  filed,  properly  proceeded  to  determine 
the  question  of  intervener's  alleged  superior  title. 

Appeal  from  circuit  court,  Cass  county;  Noah  M.  Givan,  Judge. 
E.  /.  Smith  and  John  D.  Parkison,  for  appellant.    R.  0.  Boggess,  T.  J.. 
Smith,  and  Railey  <£  Burney,  for  respondents. 

Norton,  C.  J.  This  case  is  here  on  the  appeal  of  R.  A.  Atkison  from  a . 
judgment  of  the  Cass  county  circuit  court  in  favor  of  defendant  Dixon.  The 
record  discloses  the  following  facts,  viz.:  That  an  execution  issued  from  the 
Cass  county  circuit  to  restore  the  Dixons  to  the  possession  of  lot  4,  block  11, 
in  the  town  of  Butler,  Bates  county;  said  possession  having  been  lost  by  them 
in  virtue  of  a  judgment  in  favor  of  John  Atkison,  afterwards  reversed  by 
this  court.    The  sheriff  in  his  return  to  this  writ  certifies  that  he  executed  it  ■ 
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on  the  31st  of  July,  1882,  by  reading  the  same  to  and  in  the  hearing  of  H.  H* 

Nichols,  J.  H.  De  Spain,  Paul  Dickerson,  Richard  Hurt,  and Poarchf 

who  were  found  in  possession  of  said  property;  and  also  by  delivering  posses- 
sion thereof  to  A.  Henry  as  agent  and  attorney  of  Elizabeth  and  Lewis  Dixon ; 
and  the  writ  was  further  executed  by  reading  the  same  to  John  Atkison  on 
the  1st  day  of  August.  1882,-r-said  Atkison  not  being  found  in  possession. 
After  said  return  was  made,  R.  A.  Atkison,  on  the  I5th  of  August,  1882, 
filed  in  the  Cass  county  circuit  court  an  intervening  petition,  setting  up  that 
the  persons  ousted  of  the  possession  of  said  lots  by  the  sheriff  in  executing 
said  writs  were  his  tenants,  and  that  he  <R.  A.  Atkison)  was  through  them 
in  the  actual  possession  of  said  lot,  claiming  to  own  the  same  by  paramount 
title  conferred  upon  him  by  certain  tax  deeds,  and  by  the  purchase  of  the 
houses  thereon.  By  the  petition  the  court  is  asked  to  quash  and  vacate  the 
return  to  the  writ,  and  restore  him  to  the  possession  of  the  premises.  To 
this  petition  the  Dixons  filed  an  answer,  denying  the  allegations  of  the  peti- 
tion and  setting  up  that  after  John  Atkison,  the  father  of  R.  A.  Atkison, 
took  possession  of  the  lot  in  dispute  under  his  judgment  obtained  in  1876 
against  Lewis  Dixon,  to  defeat  and  prevent  the  possession  from  being  retored 
to  defendants,  the  Dixons  transferred  the  possession  of  the  same  to  his  son, 
the  said  R.  A.,  and  made  a  conveyance  by  deed  of  the  same  to  him.  It  may 
be  stated  here  that  on  motion  the  court  appointed  a  receiver  to  collect  the 
rents,  and  hold  the  same  subject  to  the  order  of  the  court. 

On  the. trial  of  the  issues  presented  by  the  intervening  petition,  the  court 
rendered  judgment  against  said  Atkison  for  the  value  of  the  ground-rent, 
and  refused  to  vacate  the  sheriff's  return.  From  this  judgment,  R.  A.  Atki- 
son appealed  to  this  court,  which  reversed  the  judgment,  and  remanded  the 
cause,  and  the  opinion  of  the  court  is  reported  in  89  Mo.  464,  1  S.  W.  liep. 
13.  When  the  mandate  of  the  court  was  sent  down,  the  circuit  court  retried 
the  issue  presented  by  the  intervening  petition  and  answer,  and  rendered  the 
following  judgment:  "Now,  at  this  day,  comes  R.  A.  Atkison,  intervenor 
herein,  in  his  own  proper  person,  as  well  as  by  his  attorney,  and  come  also 
Lewis  Dixon  and  Elizabeth  Dixon,  the  above-named  defendants,  by  their  at- 
torneys, and  the  said  intervenor  and  the  said  defendants  now  waive  the  right 
of  trial  by  jury,  and  submit  to  the  court  for  trial,  hearing,  and  determination 
the  issue  between  them  herein;  and  the  court  having  heard  and  duly  consid- 
ered the  evidence  adduced  and  the  argument  of  counsel,  and  being  fully  ad- 
vised of  and  concerning  the  premises,  doth  find  that  during  the  pendency  of 
this  suit  between  the  plaintiff,  John  Atkison,  and  defendant  Lewis  Dixon, 

and  with  full  knowledge  of  the  pendency,  on  the day  of ,  1876, 

the  said  intervenor,  R.  A.  Atkison,  went  into  the  possession  of  the  lot  four,  in 
block  eleven,  (11,)  in  the  town  of  Butler,  Bates  county,  Mo.,  under  and  by 
virtue  of  the  quitclaim  deed  therefor  of  date  November  30,  1875,  of  John  At- 
kison, the  aforesaid  plaintiff,  and  his  wife,  to  said  R.  A.  Atkison,  their  son, 
which  quitclaim  is  in  evidence  in  this  case,  and  now  before  the  court;  and 
that  said  intervenor,  R.  A.  Atkison,  by  himself  and  his  tenants,  continued 
in  the  possession  of  said  lot,  claiming  and  holding  the  same  under  said  quit- 
claim deed  from  John  Atkison  and  wife,  and  not  under  the  tax  deeds  in  evi- 
dence, or  either  of  them,  from  the  said day  of ,  1876,  up  to  and 

until  the  ouster,  July  31, 1882,  of  which  said  intervenor  hath  complained 

herein;  and  that  on  the day  of  November,  1885,  all  the  buildings  and 

improvements  on  said  lot  were  destroyed  by  fire,  and  no  buildings  or  other 
improvements  have  since  been  or  are  now  situate  thereon;  and  that  said  in- 
tervenor and  his  tenants  were  rightfully  ousted  under  and  by  virtue  of  the 
writ  in  favor  of  said  defendants,  and  against  said  plaintiff,  and  should  not  be 
restored  to  the  possession  of  said  premises.  Wherefore  it  is  considered,  or- 
dered, and  adjudged  by  the  court  that  the  application  of  said  intervenor  be 
not  granted,  but  be  and  it  is  denied,  and  that  he  take  nothing  thereby;  and, 
v.lOs.w.no.2— 11 
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further,  that  defendants,  Lewis  Dixon  and  Elizabeth  Dixon,  have  and  recover 
of  and  from  said  intervenor,  B.  A.  Atkison,  their  costs,  for  which  execution 
may  issue. " 

It  is  from  this  judgment  that  R.  A.  Atkison  has  appealed,  and  in  support 
of  his  appeal  it  is  claimed,  in  his  behalf,  that  under  the  opinion  reported  in  89 
Mo.9  supra,  the  circuit  court  had  no  jurisdiction  to  retry  the  cause;  that  all 
it  could  do  was  to  order  that  Atkison  be  put  in  possession  of  the  premises, 
and  that  the  court  committed  error  in  not  so  ordering,  and  in  proceeding  to 
try  the  issues  in  the  case. 

Reference  to  the  reversed  judgment  against  Atkison  (which  is  in  the  record 
as  evidence)  shows  that  the  circuit  court  did  not  pass  upon  the  question  as  to 
whether  R.  A.  Atkison,  at  the  time  of  the  ouster,  was  in  possession  of  the 
premises  in  virtue  of  a  paramount  title  under  his  tax  deeds,  or  in  virtue  of  a 
quitclaim  deed  made  by  John  Atkison,  his  father,  conveying  the  lot  in  ques- 
tion to  him,  but  proceeded  to  render  against  him  a  money  judgment.  In  the 
said  opinion  delivered  it  is  distinctly  held  that,  if  Atkison  was  in  possession 
under  a  paramount  title,  he  was  wrongfully  ousted,  but  if  he  was  in  posses- 
sion under  the  quitclaim  deed  from  John  Atkison  he  was  rightfully  put  out. 
The  closing  paragraph  of  the  opinion  is  as  follows:  "The  duty  of  the  circuit 
court  was  simply  to  determine,  under  plaintiff's  petition,  whether  he  was  in 
possession  under  his  quitclaim  deed  or  under  his  tax  title,  and,  if  the  latter, 
then  to  restore  him. to  possession,  and  nothing  more,  and  leave  the  contro- 
versy between  him  and  the  Dixons,  or  those  having  their  title,  to  litigate  it 
in  another  suit.  One  ejectment  suit  cannot  be  injected  into  another.  The 
judgment  is  reversed,  and  cause  remanded,  to  be  proceeded  with  in  conform- 
ity to  this  opinion." 

The  trial  court,  after  the  mandate  of  this  court  was  filed,  proceeded  to  hear 
the  evidence,  and  to  determine  from  it  the  question  referred  to  it  by  the  above 
opinion,  and  did,  as  shown  by  the  judgment,  determine  that  R.  A.  Atkison 
took  possession  of  the  premises  in  controversy  under  the  quitclaim  deed  from 
John  Atkison,  and  not  under  his  tax  deeds,  and,  being  thus  in  privity  with 
John  Atkison,  was  not  entitled  to  the  relief  asked  for  in  his  intervening  peti- 
tion; and  the  court  having  so  decided,  and  there  being  evidence  to  support 
the  decision,  we  do  not  feel  authorized  to  disturb  the  finding,  and  hereby  af- 
firm the  judgment. 

All  concur,  except  Rat,  J.,  absent* 


Atkison  v.  Dixon  et  um. 

(Supreme  Court  of  Missouri.    December  20, 1888.) 

Laistdlord  and  Tenant— Lease  of  Lot—Erection  op  Houses— Forfeiture. 

Where,  by  the  terms  of  a  lease,  the  lessee  is  permitted  to  erect  houses  on  the 
leased  lot,  with  privilege  of  removal,  the  mere  fact  that  the  houses  are  suffered  to 
remain  after  the  expiration  of  the  lease,  and  pending  litigation  between  the  parties 
as  to  right  of  possession  of  the  lot,  does  not  work  a  forfeiture  of  the  houses. 

Error  to  circuit  court,  Cass  county;  Noah  M.  Givan,  Judge. 

The  receiver  appointed  in  the  ejectment  suit  brought  by  John  Atkison 
against  Lewis  and  Elizabeth  Dixon  collected  certain  rents,  which  the  court 
ordered  should  be  paid,  40  per  cent,  to  defendants,  and  60  per  cent,  to  the 
intervenor,  R.  A.  Atkison.  Defendants  bring  error,  claiming  that  they  are 
entitled  to  the  entire  sum. 

K.  O.  Bogge3sy  T.  /.  Smith,  and  Hailey  <&  Burney,  for  plaintiffs  in  error. 
E.  J,  Smith  and  John  D.  ParkUon,  for  defendant  in  error. 

Norton,  C.  J.  This  case  is  here  on  writ  of  error  from  the  judgment  of 
the  circuit  court  of  Cass  county,  directing  the  receiver,  previously  appointed 
to  collect  the  rents  of  the  premises  in  dispute,  to  pay  over  a  certain  proportion 
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thereof  to  the  Dixons,  the  defendants.  It  appears  from  the  record  that  in 
1882  J.  C.  Clark  was  appointed  receiver  by  said  court  to  collect  the  rents  for 
the  premises  in  dispute,  and  hold  the  same  subject  to  the  order  of  the  court. 
It  further  appears  that  the  lot  in  question  had  theretofore  been  leased  by  said 
Dixons,  under  the  terms  of  which  the  lessees  had  a  right  to  erect  buildings  on  the 
same,  with  the  privilege  of  renewing  the  same;  that  this  lease  expired  in  1882. 
It  further  appears  that  houses  were  erected  on  said  lot,  and  were  still  on  it 
when  said  receiver  was  appointed,  and  that  they  remained  on  it  till  they  were 
destroyed  by  fire,  in  1885;  that  the  evidence  tended  to  show  that  K.  A.  Atki- 
son  was  the  owner  of  said  houses,  which,  in  the  light  of  the  admissions  made 
for  the  purposes  of  this  case,  are  to  be  considered  and  treated  as  personal  prop- 
perty.  It  also  appears  that  at  the  same  term  of  said  circuit  court  at  which  a 
trial  was  had  on  the  issues  raised  by  the  intervening  petition  of  R.  A.  Atki- 
son,  which  on  his  appeal  was  decided  at  this  term,  (ante,  160,)  the  Dixons 
filed  a  motion  asking  the  court  to  order  and  direct  the  said  receiver  to  pay 
over  to  them  the  whole  amount  of  the  rents  accruing  from  the  premises  col- 
lected by  him.  In  determining  this  motion,  the  court  ascertained  from  the  re- 
ceiver's report  and  settlement  that  he  held  in  his  hands,  as  rents  collected* 
the  sum  of  62,546,  and,  after  hearing  evidence  as  to  ground  rental  value,  di- 
rected by  its  judgment  that  said  receiver  pay  40  per  cent,  of  the  above  sum, 
amounting  to  $1,018.40,  to  defend  Elizabeth  Dixon,  and  60  per  cent,  thereof, 
amounting  to  $1,527.60,  to  R.  A.  Atkison.  It  is  this  judgment  we  are  asked 
to  reverse;  the  Dixons  claiming  that  they  are  entitled  to  the  whole  sum  in 
the  hands  of  the  receiver,  and  R.  A.  Atkison  making  the  same  claim. 

This  claim  of  the  Dixons  is  founded  on  the  fact  that  the  houses  were  per- 
mitted to  remain  on  the  premises  after  the  expiration  of  the  lease,  and  that 
made  by  Atkison  is  founded  on  his  contention  that  he  was  entitled  to  the  pos- 
session of  the  lot  as  well  as  the  houses.  The  mere  fact  that  the  houses  were  suf- 
fered to  remain  on  the  lot  after  the  expiration  of  the  lease,  during  the  litiga- 
tion between  Atkison  and  the  Dixons  as  to  which  of  them  was  entitled  to  the 
possession  of  the  lot,  ought  not  to,  and  did  not,  work  a  forfeiture  of  his  right 
in  them ;  and  as  to  the  claim  made  by  Atkison,  that  he  was  entitled  to  the 
possession  of  the  lot  as  well  as  the  houses,  that  question  was  ruled  against  him 
on  his  intervening  petition,  which  ruling  has  been  affirmed  in  the  opinion, 
ante,  160,  (decided  at  this  term.) 

There  is  abundant  evidence  in  the  record  to  show  that  the  ground-rental 
value  of  the  lot  did  not  exceed  40  per  cent,  of  the  amount  of  rent  collected  by 
the  receiver,  both  for  the  ground  and  houses,  and  that  60  per  cent,  of  that 
amount  was  affair  proportion  of  the  rental  value  of  the  houses.  It  is  not 
shown  that  any  part  of  the  $227  collected  by  Henry  ever  went  into  the  bands 
of  the  receiver.  The  court,  under  the  evidence,  made  an  equitable  and  proper 
distribution  of  the  fund  in  the  hands  of  the  receiver,  under  which  each  party 
is  to  get  his  own  and  no  more,  and  the  judgment  is  therefore  affirmed. 

All  concur,  except  Rat,  J.,  absent. 


Atkison  t>.  Dixon  et  ux. 

(Supreme  Court  of  Missouri.    December  20, 1888.) 

Ejectment— Evidence— Intervenor' b  Petition. 

In  ejectment,  it  is  not  error  to  exclude  from  evidence  an  intervening  petition,  and 
the  proceedings  on  issues  thereon,  to  which  plaintiff  is  not  a  party,  and  the  issues 
in  which  are  still  pending. 
Same— Judgment  Reversed  on  Appeal. 

A  judgment  which  has  been  reversed  on  appeal,  and  thereby  rendered  a  nullity, 
Is  properly  excluded  from  evidence  in  a  subsequent  suit  between  the  same  parties. 
Same— Judgment  as  against  One  not  a  Partt. 

As  against  a  defendant  who  was  not  a  party  when  the  judgment  was  rendered, 
it  was  ret  inter  alios  acta,  and  properly  excluded  for  that  reason. 
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4  Appeal— Review— Matters  not  Apparent  op  Rboord. 

Where  the  action  of  the  trial  court  in  refusing  to  allow  plaintiff  to  file  an  answer 
to  a  motion  by  defendant  is  not  made  a  ground  for  new  trial,  nor  included  in  the 
assignment  of  errors,  the  supreme  court  will  not  consider  it. 

Appeal  from  circuit  court,  Cass  county;  Noah  M.  Givan,  Judge. 

Plaintiff  in  ejectment,  John  Atkison,  appeals  from  a  judgment  for  rente 
and  pro6ts  rendered  in  favor  of  the  defendants,  Lewis  and  Elizabeth  Dixon. 

JE.  J.  Smith  and  John  D.  Parkison,  for  appellant.  R.  0,  Boggers,  T*  J* 
Smith,  and  Railey  ife  Burney,  for  respondents. 

Norton,  C.  J.  This  cause,  and  the  proceedings  growing  out  of  and 
connected  with  it,  have  been  before  this  court  four  different  times.  It  was 
originally  a  suit  by  ejectment  against  Lewis  Dixon,  as  sole  defendant,  to  re- 
cover lot  4,  block  11,  in  the  town  of  Butler,  Bates  county.  Among  other  de- 
fenses, the  answer  set  up  an  outstanding  equitable  title  to  the  lot  in  contro- 
versy. The  cause  was  tried  by  the  court,  and  the  finding  was  against  the 
equitable  defense,  and  judgment  was  entered  for  the  plaintiff,  from  which  de- 
fendant Dixon  appealed.  The  judgment  was  rendered  on  April  11, 1876,  and 
the  appeal  was  taken  without  any  appeal-bond  having  been  given  by  Dixon. 
On  the  hearing  of  this  appeal,  the  judgment  was  reversed,  the  court  in  its 
opinion  sustaining  the  equitable  title,  and  holding  that  the  lot  in  question  be- 
longed to  Elizabeth  Dixon,  the  wife  of  said  Lewis  Dixon,  and  remanded  the 
cause,  with  directions  that  she  might  be  made  a  party,  and  that  when  made 
a  party  the  court  should  by  its  decree  invest  her  with  the  title.  The  case  ia 
reported  in  70  Mo.  881.  Mrs.  Dixon  was  thereupon,  when  the  cause  was  re- 
docketed  in  the  circuit  court  of  Bates  county,  made  a  party  defendant,  and  on 
plaintiff's  application  a  change  of  venue  was  granted,  and  the  case  was  trans- 
ferred to  the  Cass  county  circuit  court.  After  the  cause  had  been  so  trans- 
ferred, plaintiff,  in  the  vacation  of  said  Cass  county  circuit  court,  paid  the 
costs  of  said  suit,  and  directed  the  clerk  to  dismiss  the  suit,  who  made  an  en- 
try to  that  effect.  When  court  convened,  the  Dixons  filed  their  motion  ask- 
ing the  court  to  reinstate  the  cause  on  the  docket,  which  was  overruled,  and 
thereupon  an  original  proceeding  by  mandamus  was  begun  in  this  court  to 
compel  the  circuit  court  to  proceed  with  the  case,  which  culminated  in  the 
issuance  of  a  peremptory  writ  commanding  said  court  to  proceed  with  the 
cause,  and  enter  up  judgment  in  favor  of  Mrs.  Dixon,  as  directed  in  the  opin- 
ion of  this  court  previously  rendered.  State  v.  Givan,  75  Mo.  516.  When 
this  mandate  was  filed  in  the  circuit  court,  the  Dixons  filed  a  motion  asking 
the  court  to  enter  a  decree  divesting  the  plaintiff  of  all  title  to  the  lot  in  ques- 
tion, and  investing  Mrs.  Dixon  with  the  title;  also  to  order  that  she  be  re- 
stored to  possession ;  and  also  to  assess  the  value  of  the  rents  and  profits  for 
defendants  from  1876  to  that  time.  The  circuit  court,  by  its  judgment  ren- 
dered on  July  24,  1882,  sustained  said  motion  in  part  by  ordering  that  the 
Dixons  be  restored  to  the  possession  of  the  lot,  and  that  a  writ  issue  for  that 
purpose,  and  by  vesting  the  title  to  the  lot  in  Mrs.  Dixon.  So  much  of  the 
said  motion  as  requested  an  assessment  of  the  rents  and  profits  was  continued 
to  the  next  term  of  the  court.  Pursuant  to  the  judgment  on  this  motion,  a 
writ  of  execution  was  issued  against  John  Atkison,  which  was  executed  on 
July  31, 1882,  by  putting  A.  Henry,  defendant's  attorney,  in  possession.  At 
the  November  term,  1882,  of  said  circuit  court,  plaintiff  Atkison  filed  bis  mo- 
tion to  quash  said  execution  issued  and  executed  as  aforesaid,  which  was 
overruled  by  the  court;  and  at  the  same  term,  upon  an  inquiry  into  the  ques- 
tion of  rents  and  profits,  as  prayed  for  in  the  motion  filed  at  the  July  term, 
and  continued  as  to  the  matter  of  rents  to  said  November  term,  judgment 
was  rendered  in  favor  of  said  Atkison.  Thereupon  Atkison  appealed  to  this 
court  from  the  judgment  of  the  circuit  court  overruling  his  motion  to  quash 
the  execution,  and  the  Dixons  sued  out  a  writ  of  error  from  the  judgment 
rendered  in  favor  of  Atkison  as  to  rents  and  profits.   The  per  curiam  opinion 
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^disposing  of  said  appeal  and  writ  of  error  is  not  reported  nor  published,  and 
is  as  follows: 

"This  case  is  here  now  on  appeal  by  John  Atkiaon,  because  the  Cass  oircuit 
-court  complied  with  the  peremptory  writ  of  mandamus  from  this  court;  and 
the  case  is  also  taken  up  by  writ  of  error  by  defendants,  because  the  court 
failed  to  allow  the  rents  to  defendants  for  the  time  plaintiff  wrongfully  held 
the  premises,  from  March,  1876,  to  December  19,  1882.  The  judgment  ap- 
pealed from  by  Atkiaon  is  affirmed  on  the  authority  of  Atkison  v.  Dixon,  70 
Mo.  381,  and  State  v.  Givan,  75  Mo.  516.  The  judgment,  on  inquiry  of  dam- 
ages, is  reversed,  and  the  cause  remanded,  and  the  circuit  court  directed  to 
ascertain  the  rental  value  of  the  lot  in  dispute,  without  regard  to  buildings 
thereon,  from  the  date  at  which  John  Atkison  obtained  possession  of  the  same 
under  the  judgment  of  the  circuit  court  until  defendants  were  restored  to  the 
possession  thereof;  and  also  to  ascertain  the  rental  value  of  any  buildings 
•erected  upon  said  lot  by  said  Atkison  after  the  rendition  of  the  judgment  by 
this  court  in  Atkison  v.  Dixon,  70  Mo.  supra,  and  allow  and  award  the  rental 
value  of  said  buildings  to  Mrs.  Dixon  from  thel  date  of  their  erection  to  the 
-date  of  her  restoration  to  the  possession  of  said  lot. " 

It  appears  from  the  record  that  the  mandate  accompanying  this  opinion 
was  on  the  9th  July,  1885,  filed  in  the  circuit  court,  and  that  the  inquiry  as 
♦to  rents  and  profits  stood  over  till  the  July  term,  1886,  of  said  court;  at  which 
time  Atkison  offered  to  file  an  answer  to  defendant's  motion  for  the  amount 
•of  rents  and  profits,  to  the  effect  that  the  question  of  the  value  of  the  rents 
and  profits  had  been  adjudicated  in  the  judgment  of  the  Bates  circuit  court 
rendered  in  1876;  that  another  action  was  pending  between  the  Dixons  and 
U.  A.  Atkison  for  the  rents  from  1878  to  1882;  that  B.  A.  Atkison  was  in 
possession  of  said  lot  from  said  date,  claiming  the  same  by  paramount  title. 
On  defendant's  objection,  the  court  refused  to  allow  said  answer  to  be  filed. 
The  court  then  proceeded  to  hear  evidence  as  to  the  value  of  the  rents  and 
profits  from  1876  to  1882,  and  rendered  judgment  for  said  Dixons  in  the  sum 
-of  #3,033,  from  which  judgment  Atkison  has  appealed  to  this  court. 

The  point  is  made  in  the  brief  of  counsel  that  the  court  erred  in  not  allow- 
ing plaintiff  to  file  answer  to  the  motion  of  Dixons  above  set  forth.  The  ac- 
tion of  the  trial  court  in  this  respect  is  not  made,  in  the  motion  for  new  trial, 
.a  ground  for  new  trial,  neither  is  it  assigned  for  error  in  the  assignment  of 
•errors,  and  need  not,  therefore,  be  considered. 

On  the  trial  plaintiff  offered  in  evidence  the  judgment  rendered  by  the 
T3ates  county  circuit  court  in  1876,  in  his  favor,  against  Lewis  Dixon,  in  which 
the  monthly  value  of  the  premises  in  dispute  was  fixed  at  eight  dollars.  This 
evidence  was  objected  to,  the  court  sustained  the  objection,  and  refused  to  re- 
ceive it,  and  this  action  is  claimed  to  be  erroneous.  The  judgment  thus  of- 
fered was  reversed  by  this  court  in  the  opinion  reported  in  70  Mo.  supra, 
whereby  the  same  became  a  nullity,  and  thereafter  conferred  no  rights,  and 
;had  no  vitality  for  any  purpose.  Crispen  v.  Hannovan,  86  Mo.  167,  168; 
JFreem.  Judgm.  §  481.  At  the  time  said  judgment  was  rendered,  Mrs.  Dixon 
was  not  a  party  to  the  suit,  and  as  to  her  the  judgment  was  res  inter  alios 
.acta.    Henry  v.  Woods,  77  Mo.  277. 

Neither  was  there  error  in  the  action  of  the  court  in  refusing  to  receive  in 
evidence  the  intervening  petition  filed  by  E.  A.  Atkison,  and  the  proceedings 
•on  issues  thereon,  for  the  reason  that  John  Atkison  was  not  a  party  thereto, 
and  the  issues  involved  therein  were  and  still  are  pending;  there  being  at  this 
time  an  appeal  from  the  judgment  rendered  thereon,  as  well  as  a  writ  of  error 
therefrom.     Henry  v.  Woods,  supra. 

But  one  question,  as  we  understand  the  per  curiam  opinion,  supra,  was 
left  open  for  investigation  between  John  Atkison  and  the  Dixons,  and  that 
was  as  to  the  value  of  the  rents  and  profits  of  the  premises  in  dispute,  and 
this  upon  the  trial  the  court  ascertained  from  the  evidence,  which  warranted 
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a  judgment  for  the  amount  stated  in  it  as  the  ground-rent  of  the  lot  in  dis- 
pute from  1876  to  1882.  The  title  to  Mrs.  Dixon  to  the  said  lot  was  estab- 
lished by  the  opinion  of  this  court  rendered  in  1879,  (70  Mo.  supra,)  which 
necessarily  established  her  right  to  the  rents  and  profits  of  it  while  kept  out 
of  possession  by  plaintiff ;  and  this  is  all  that  the  judgment  accords  to  her 
after  long  and  tedious,  if  not  vexatious,  litigation,  which  it  was  the  purpose 
of  the  per  curiam  opinion,  referred  to,  to  end  by  restricting  the  inquiry,  as  it 
was  in  the  circuit  court,  to  the  value  of  the  rents  and  profits. 
Judgment  affirmed,  in  which  all  concur,  except  Rat,  J.,  absent. 


Kyle  et  al.  u.  Powell  et  al. 

(Supreme  Court  of  Missouri.    December  90, 1888.) 

Equity— Setting  Aside  Deep — Fraud— Decree. 

On  a  purchase  of  land  by  a  wife,  the  deed  by  mistake  of  the  scrivener  was  made- 
to  the  husband,  who  was  afterwards  made  intoxicated,  and  induced  to  sell  the  land 
at  much  less  than  its  real  value  to  one  who  had  notice  of  the  wife's  title.  Another, 
who  was  made  joint  grantee,  alleged  that  he  bought  a  half  interest  of  his  co-gran- 
tee, relying  upon  his  statements  as  to  the  title.  The  deed  to  the  husband  bad  not 
been  recorded,  and  during  the  negotiations  the  husband  declared  that  he  had  aban- 
doned his  wife,  then  in  possession  of  the  land,  and  that  she  claimed  to  own  it. 
Held,  that  it  was  error  in  a  decree  canceling  the  deed  from  the  husband  to  make 
the  amount  paid  by  the  aUeged  purchaser  from  the  fraudulent  grantee  alien  on.  tha 
land. 

Appeal  from  circuit  court,  Cass  county;  Noah  M.  Git  an,  Judge; 

Ejectment  by  J.  H.  Kyle  and  James  S.  Wooldridge  against  William  O.  Pow- 
ell and  Sadie  E.  Powell,  his  wife.     Defendants  appeal. 

2>.  C\  Barnett  and  Railey  <&  Barney,  for  appellants.  T.  M.  Home,  for  re- 
spondents. 

Norton,  C.  J.  In  July,  1885,  plaintiffs  sued  W.  O.  Powell  in  ejectment 
to  recover  possession  of  lots  178  and  174  in  Jack's  addition  to  the  city  of  Har- 
risonville,  Cass  county.  Defendant  W.  O.  Powell  tiled  his  answer,  in  which 
he  set  up  an  equitable  title  in  his  wife,  Sadie  E.  Powell,  to  the  property  in 
dispute,  and  asked  that  she  be  made  a  party  defendant,  which  being  done,  the 
said  Sadie  filed  her  separate  answer  setting  up  in  substance  that  in  Septem- 
ber, 1888,  R.  H.  May  was  the  owner  of  the  property  in  question;  that  she 
bought  it  from  him  for  $300,  and  paid  for  it  with  her  separate  means;  that 
said  May  was  to  convey  the  same  to  her  by  deed;  that  the  scrivener  who  drew 
the  deed  inserted  therein  by  mistake  the  name  of  W.  O.  Powell,  as  grantee r 
that  she  was  not  present,  either  when  the  deed  was  drawn,  nor  when  it  was- 
executed  and  acknowledged;  that  after  it  was  acknowledged  said  May  left  the- 
deed  with  the  justice  of  the  peace,  to  be  delivered  when  the  balance  of  the- 
purchase  money  was  paid;  that  she  made  the  payment,  received  the  deed  from> 
said  justice  without  examining  it  at  the  time,  and  not  knowing  that  the- 
name  W.  O.  Powell  had  been  inserted  therein  as  grantee;  that  soon  after- 
wards, in  looking  at  said  deed,  she  discovered  the  mistake,  and  called  the  at- 
tention of  W.  0.  Powell  to  it,  who  then  refused  to  receive  the  deed ;  and  that 
it  was  never  delivered  to  him;  that  soon  afterwards  both  she  and  W.  O.  Pow- 
ell called  the  attention  of  the  justice  of  the  peace  and  said  May,  the  grantor, 
to  the  mistake,  both  of  whom  promised  to  rectify  it  by  making  a  deed;  that* 
afterwards,  in  December,  1885,  the  said  May,  in  pursuance  of  the  original- 
agreement,  and  his  promise  to  correct  said  mistake,  executed  and  delivered  to- 
ner a  corrected  deed,  conveying  the  property  to  her  as  her  legal  estate;  that, 
during  the  whole  of  this  time  she  was  in  possession  of  the  property  claiming 
it  as  her  own.  In  her  answer  she  further  set  up  that  plaintiffs,  having  knowl- 
edge of  her  rights  or  sufficient  facts  to  put  them  on  inquiry,  in  May,  1885,  to- 
defraud  her  of  her  rights,  procured  and  caused  said  W.  O.  Powell  to  drink  to 
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excess,  whereby  he  became  drunk,  and  that  while  in  this  condition  and  in- 
capable of  entering  into  any  contract  procured  said  Powell  to  execute  a  deed 
conveying  the  said  property  to  them  for  the  consideration  of  $100,  which  at 
the  time  was  worth  $800.  She  then  asks  the  court  to  cancel  said  deed  and 
confirm  her  title.  The  defendants  answered  separately,  putting  the  aver- 
ments in  the  answer  in  issue,  on  the  trial  of  which  the  court  found  for  the  de- 
fendants, finding  that  Sadie  E.  Powell  was  the  owner  of  the  property ;  that  her 
husband  had  no  interest  therein  except  his  marital  interest;  that  plaintiff  Kyle 
bought  from  Powell  with  knowledge  of  Mrs.  Powell's  rights;  that  plaintiff 
Wooldridge  bought  from  Kyle  without  notice  of  such  rights;  and  upon  this 
finding  decreed  that  the  deed  from  Powell  to  plaintiffs  be  canceled  as  casting 
a  cloud  on  Sadie  £.  Powell's  title,  but  also  decreed  said  Sadie  should  pay  to 
plaintiff  Wooldridge  $60  with  interest,  which  should  be  a  lien  on  the  lots.  It 
is  from  this  decree  that  defendants  have  appealed,  assigning  as  error  the  ac- 
tion of  the  court  in  requiring  by  the  decree  the  payment  of  $60  and  interest 
to  Wooldridge,  and  declaring  that  said  sum  should  be  a  lien  on  the  land. 

There  is  abundant  evidence  in  the  record  to  establish  the  fact  that  the  in- 
sertion of  W.  O.  Powell's  name  as  grantee  in  the  first  deed  executed^  by  May 
was  a  mistake  of  the  scrivener,  and  that  the  purchase  was  made  of  May  with 
the  distinct  agreement  that  the  deed  was  to  be  made  to  Mrs.  Powell;  that  she 
furnished  funds  to  pay  for  it,  and  on  the  last  payment  put  in  her  watch  at  a 
valuation  of  $60  or  $62,  at  which  price  May  had  agreed  to  take  it. '  This  is 
8 worn  to,  not  only  by  May,  who  owned  and  sold  the  property,  and  was  the 
grantor,  but  by  Mrs.  Powell  and  her  husband,  and  is  corroborated  to  a  great 
extent  by  the  evidence  of  Graham,  who  wrote  the  deed,  and  took  the  acknowl- 
edgment, and  by  the  fact  that  the  deed  was  never  put  on  record,  and  the 
fact,  as  testified  to  by  Mrs.  Powell,  that  W.  O.  Powell  refused  to  receive  said 
deed,  on  discovering  the  mistake;  and  that  soon  afterwards  both  the  justice 
and  May  agreed  to  correct  the  mistake,  which  was  thereafter  in  point  of  fact 
corrected  by  May,  by  the  execution  of  a  deed  in  December,  1885,  to  Mrs.  Pow- 
ell, in  conformity  with  the  original  agreement. 

That  Kyle  had  knowledge  of  Mrs.  Powell's  rights  is  established  by  the  evi- 
dence of  witness  Barnett,  who,  among  other  things,  testified:  "I  was  an  at- 
torney in  May,  1885.  Remember  the  day  Powell  made  a  deed  to  Kyle  and 
Wooldridge.  Kyle  came  to  me  about  four  o'clock  p.  m.,  or  between  four  and 
five  o'clock,  and  we  had  a  conversation  about  the  property.  I  was  trying  a 
case  at  the  time,  and  he  called  me  to  the  bar,  and  told  me  he  was  thinking 
about  buying  the  property,  and  had  come  to  make  inquiries  about  it.  I  ap- 
prised him  of  Mrs.  Powell's  rights,  telling  him  that  she  claimed  it  as  her  prop- 
erty, and  her  homestead,  and  that  she  would  not  sell  nor  part  with  it.  This 
conversation,  and  the  purchase  by  Kyle  and  Wooldridge,  took  place  May  2, 
1885.  There  was  a  lull  in  the  trial  when  Kyle  came  up,  and  called  me  to  the 
bar.  During  the  same  lull  Powell  came  up,  and  called  me  to  the  bar.  He 
was  intoxicated,  was  frothing  at  the  mouth,  and  seemed  crazed  with  whisky." 
I  afterwards  went  to  Kyle,  and  offered  to  pay  him  back  the  $100  he  had  paid 
Powell.  1  offered  on  Mrs.  Powell's  behalf  td  pay  back  the  money  he  had  paid 
to  Powell.  He  refused  my  offer,  and  told  me  he  had  paid  $100,  and  had  given 
Ferguson  $20  for  making  the  trade.  I  afterwards  went  to  Wooldridge  with 
the  same  proposition,  and  he  said  he  would  see  Kyle.  It  was  testified  to  by 
one  or  more  other  witnesses  that  Kyle  had  agreed  to  pay  and  did  pay  $20,  to 
one  Ferguson,  who  was  not  a  real-estate  agent,  but  a  gambler,  engaged  in  no 
particular  business,  for  making  the  trade  between  Kyle  and  Powell;  and  the 
evidence  tended  to  show  that  Powell  was  manipulated  so  as  to  be  put  in  the 
condition  a  short  time  before  the  trade  was  consummated  that  witness  Bar- 
nett testified  to. 

The  evidence  further  tended  to  show  that  the  lots  had  been  improved  by 
Mrs.  Powell,  and  were  worth  six  or  seven  hundred  dollars,  and  that  the  con- 
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sideration  of  $100,  paid  to  Powell  by  Kyle  for  the  property,  was  furnished  by 
his  co-plaintiff,  Wooldridge,  $50  of  which  was  for  a  half  interest  Wool- 
dridge  was  to  get  in  the  lots  and  which,  when  the  deed  was  made,  he  got  so 
far  as  under  the  circumstances  he  could  get,  by  having  his  name  inserted  in 
the  deed  as  a  joint  grantee  with  Kyle.  Wooldridge  claims  to  have  bought  of 
Kyle  the  half  interest,  as  above  indicated,  before  the  crowning  act  to  com- 
plete the  trade  was  performed,  viz.,  the  execution  of  the  deed.  It  is  also  in 
evidence  that  while  negotiations  were  pending  Powell  declared  he  had  aban- 
doned his  family,  then  in  possession  of  the  premises  as  a  home,  which  his 
wife  claimed  to  own,  and  was  going  to  California,  and  it  may  fairly  be  in- 
ferred that  Wooldridge  had  notice  of  this  declaration,  for  it  appears  to  have 
been  openly  made.  Wooldridge  relied  upon  Kyle,  as  he  states,  for  informa- 
tion concerning,  the  title,  although  the  record  showed  no  title  in  Powell,  and 
does  not  seem  to  have  investigated  the  question  as  a  prudent  man  under  the 
circumstances  would  have  done. 

In  face  of  the  facts  disclosed  by  the  evidence,  it  needs  no  citation  of  au- 
thorities to  establish  the  correctness  of  the  decree  of  the  circuit  court,  in  so 
far  as  ifc  found  the  title  of  these  lots  in  question  was  in  Mrs.  Powell,  and  can- 
celed the  deed  executed  by  Powell  to  plaintiffs.  On  the  other  hand,  in  the 
light  of  these  facts,  and  a  well-recognized  principle  that  notice  of  a  fact  may 
be  implied  where  a  party  has  knowledge  of  facts  sufficient  to  put  him  on  in- 
quiry, When  such  inquiry  would  lead  him  to  a  knowledge  of  such  fact,  though 
he  fail  to  make  the  inquiry,  it  needs  no  citation  of  authorities  to  establish  the 
incorrectness  of  the  decree  in  so  far  as  it  declares  that  Mrs.  Powell  should  pay 
to  plaintiff  Wooldridge  $60  and  interest,  and  that  said  amount  should  be  a 
charge  and  lien  upon  the  lots. 

On  the  whole  case,  our  judgment  is  that  the  decree  of  the  circuit  court  be 
affirmed  in  so  far  as  it  declares  the  title  to  the  lots  in  dispute  to  be  in  Mrs. 
Powell,  and  in  so  far  as  it  cancels  the  deed  made  by  W.  O.  Powell  to  plain- 
tiffs, and  it  is  reversed  in  so  far  as  it  requires  Mrs.  Powell  to  pay  Wooldridge 
$60  and  interest,  and  in  so  far  as  it  declares  said  amount  a  lien  on  the  lots. 
The  cause  is  remanded,  with  directions  to  the  circuit  court  to  enter  a  decree 
in  conformity  to  this  opinion. 

All  concur,  except  Kay,  J.,  absent. 


State  t>.  Dierberger. 
(Supreme  Court  of  Missouri.    December  20, 1888.) 
1.  Homicide— justifiable — Officer— Resisting  Arrest. 

Upon  an  indictment  for  murder,  there  being  evidence  that  defendant,  as  an  of- 
ficer, attempted  to  arrest  a  person  committing  a  breach  of  the  peace,  when  he  was 
resisted  and  assaulted  by  deceased,  whom,  in  the  resulting  fight,  he  shot,  it  is  error 
in  the  charge  to  limit  defendant's  right  to  use  a  deadly  weapon  to  an  occasion  of 
self-defense,  as  it  is  the  duty  of  an  officer  when  resisted  by  force  in  his  lawful  at- 
tempt to  make  an  arrest  to  use  force  sufficient,  not  only  to  protect  himself,  but  to 
overcome  resistance,  and  effect  his  purpose. 
3.  Same — Presumption  from  the  Killing. 

Under  the  circumstances,  the  real  issue  being  whether  defendant  resorted  to  ex- 
treme or  unnecessary  measures  in  effecting  the  arrest,  an  instruction  that  in  the 
absence  of  evidence  to  the  contrary  the  law  presumed  homicide  to  be  murder  in  the 
second  degree,  though  abstractly  correct,  should  not  be  given. 
Norton,  C.  J.,  dissenting. 

Appeal  from  St.  Louis  criminal  court;  John  L.  Thomas,  Judge. 

Indictment  against  Otto  C.  Dierberger  for  the  murder  of  John  Home.  De- 
fendant had  been  appointed  a  deputy-constable,  but  had  not  taken  the  oath,  or 
filed  his  appointment  with  the  city  register,  and  justified  the  homicide  under 
an  attempt  to  arrest  the  deceased  for  a  breach  of  the  peace  committed  on  board 
a  street  car.     He  was  convicted  of  murder  in  the  second  degree,  but  the 
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Judgment  was  reversed.  2  S.  W  Rep.  286.  Upon  a  second  trial  he  was  again 
-convicted  of  the  same  offense,  and  again  appeals. 

Smith,  Silver  d?  Brown  and  Charles  P.  Johnson,  for  appellant.  The  At- 
torney General,  for  the  State. 

Black,  J.  The  defendant  stands  convicted  of  murder  in  the  second  de- 
gree. This  case  was  here  before,  and  reference  is  made  to  the  opinion  of  the 
-court  in  90  Mo.  369, 2  S.  W.  Rep.  286,  for  a  general  statement  of  the  evidence. 
The  contention  now  is  that  the  instructions  given  do  not  present  the  law 
fairly  applicable  to  cases  where  an  officer  kills  one  who  is  resisting  an  arrest. 

John  Home,  the  deceased,  and  Joseph  Jackson,  went  to  the  front  platform 
of  the  horse  car,  and  there  got  into  an  altercation  with  the  driver,  which  re- 
sulted in  a  scuffle,  or,  as  most  of  the  witnesses  say,  a  fight.  The  conductor 
opened  the  front  door,  and  they  fell  into  the  car.  Defendant  in  the  mean 
time  went  to  the  front  to  check  up  the  car,  which  was  going  down  grade  at 
a  rate  of  speed  dangerous  to  the  passengers.  The  driver  returned  to  his  post, 
and  defendant  returned  to  the  inside  of  the  car,  and,  addressing  himself  to 
Jackson,  said:  M I  am  an  officer,  and  I  will  arrest  you ;"  or,  "If  you  don't  keep 
quiet,  I  will  arrest  you."  At  the  same  time  he  caught  Jackson  by  the  lapel 
of  bis  coat  Jackson  said:  "If  you  are  an  officer,  I  will  go  with  you." 
Home,  the  deceased, said.  "No,  Jackson,  he  is  not  an  officer,  and  he  can't  ar- 
rest you;  and  I  don't  give  a  d n  whether  he  is  an  officer  or  not,  he  can't 

take  you . "  Jackson  said :  "  All  right,  I  won't  go  with  him. "  Defendant  then 
took  out  his  pistol,  and  held  it  up.  Thus  far  there  is  no  substantial  conflict 
in  the  evidence. 

Mrs.  Home,  widow  of  John  Home,  testified :  "The  conductor  told  defendant 
•to  put  up  his  pistol.  He  then  caught  hold  of  my  husband,  and  forced  him  to 
the  front,  down  and  half  off  of  the  seat.  Defendant  tired  one  shot  through 
;the  window,  and  then  put  his  arms  around  my  husband's  neck,  and  fired  the 
fatal  shot." 

Carroll,  the  conductor,  testified:  "Told  defendant  to  put  up  his  pistol.  He 
put  down  his  arms.  Jackson  struck  me,  and  I  pushed  him  down.  Did  not 
rsee  Home  or  defendant  when  the  first  shot  was  fired.  They  were  separated, 
and  standing  up  when  defendant  fired  the  second  shot,  which  killed  Home. 
Defendant  then  jumped  off  the  car.  I  followed  him,  and  he  pointed  the  pis- 
tol at  me." 

The  defendant  was  examined  and  cross-examined  at  great  length,  and  his 
testimony  is  to  the  effect  that  when  the  conductor  told  him  to  put  up  the  re- 
volver, and,  when  he  was  in  the  act  of  doing  so,  Home,  the  deceased,  rushed 
forward  on  him,  and  that  both  Jackson  and  Home  struck  him  about  the  same 
time,  forcing  defendant  down  in  the  corner  of  the  car;  that  the  fight  contin- 
ued from  the  inside  of  the  car  to  its  outside,  and  then  back  on  the  inside,  and 
that  the  second  shot  was  fired  on  the  inside  of  the  car,  when  the  defendant 
and  the  deceased  were  clinched.  During  the  contest  the  defendant  received 
a  cut  on  the  hand,  and  one  on  the  nose,  both  of  which  appeared  to  have  been 
inflicted  with  a  sharp  instrument.  His  face  and  eyes  were  badly  bruised. 
There  is  much  other  evidence  on  the  one  side  and  the  other,  but  enough  has 
.been  given  to  show  its  general  scope,  and  the  different  theories  of  fact. 

The  court  told  the  jury  thai  defendant  was  a  peace-officer,  and  as  such  it 
was  his  right,  not  only  to  command  the  p**ace,  but  to  enforce  it,  and  to  arrest 
-anyone  committing  a  breach  of  the  peace  in  his  presence,  and  take  him  before 
the  proper  officer,  to  be  dealt  with  according  to  law.  This  direction  is  correct 
38  far  as  it  goes,  but  it  should  go  further,  and  state  that  defendant's  author- 
ity to  so  act  was  the  same  as  if  he  had  taken  an  oath  of  office,  and  registered 
his  appointment.  This  instruction  goes  on  to  say :  "In  doing  this  he  was  au- 
thorized to  use  such  force  as  was  necessary  to  overcome  all  resistance,  even  to 
the  taking  of  life;  but  while  he  was  clothed  with  this  authority  it  was  his  duty 
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to  so  conduct  himself  as  to  prevent,  and  not  provoke,  a  breach  of  the  peace; 
nor  had  he  the  right  to  assault  any  one  engaged  in  a  breach  of  the  peace, 
simply  to  punish  hira  for  what  he  might  deem  a  violation  of  the  law,  or  an 
insult  to  him;  nor  had  he  the  right,  as  a  peace-officer,  to  resent  an  insult  con- 
veyed by  mere  words.  And  in  making  an  arrest  for  a  breach  of  the  peace,  or 
preventing  a  breach  of  the  peace,  he  was  justified  in  repelling  force  by  force, 
until  his  object  was  accomplished;  but  in  such  case  he  had  no  right  to  resort 
to  the  use  of  a  deadly  weapon,  except  in  the  necessary  defense  of  his  life  or 
himself  from  great  personal  injury." 

The  first  portion  of  this  branch  of  the  instruction  presents  the  law  favorably 
enough  for  the  defendant.  The  latter  part,  however,  nullifies  the  first  part. 
The  instruction,  taken  as  a  whole,  and  applied  to  the  evidence,  makes  the  case 
on  the  part  of  the  defendant  stand  on  the  ground  of  self-defense.  This 
is  made  the  more  emphatic  by  subsequent  portions  of  the  instructions.  It 
places  an  officer  making  an  arrest  on  the  footing  of  any  other  person  who  is 
assaulted.  It  is  due  to  the  trial  court  to  say  that  it  doubtless  designed  to  so 
qualify  the  instruction  as  to  make  it  conform  with  the  remark  made  in  State 
v.  McNally,  87  Mo.  644.  But  the  question  is,  does  this  instruction  present 
a  correct  exposition  of  the  law? 

Homicide  is  deemed  justifiable  when  committed  in  the  lawful  defense  of 
such  person  where  there  shall  be  reasonable  cause  to  apprehend  a  design  to 
commit  a  felony,  or  to  do  some  great  personal  injury,  and  there  shall  be  rea- 
sonable cause  to  apprehend  immediate  danger  of  such  design  being  accom- 
plished, or,  when  necessarily  committed,  is  lawfully  keeping  or  preserving  the 
peace.  Section  1235,  Rev.  St.  This  statute  is  declaratory  of  the  common  law, 
and  it  at  once  makes  a  radical  distinction  between  the  two  classes  of  cases. 
Homicides  committed  for  the  advancement  of  public  justice  are:  First,  when 
an  officer  in  the  execution  of  his  office,  either  in  civil  or  criminal  cases,  kills 
a  person  that  assaults  or  resists  him;  second,  etc.  But  in  all  of  these  cases 
there  Ynust  be  an  apparent  necessity  on  the  officer's  side;  that  the  party  could 
not  be  arrested  unless  such  homicide  was  committed.  Without  such  absolute 
necessity  it  is  not  justifiable.  4  Bl.  Gomm.  178.  As  to  arrests  for  misde- 
meanors and  breach  of  the  peace,  it  is  not  lawful  to  kill  the  party  accused  if 
he  fly  from  the  arrest,  though  he  cannot  be  otherwise  overtaken,  and  though 
there  be  a  warrant  to  apprehend  him.  But  as  in  case  of  felony,  so  here,  if 
the  officer  meet  with  resistance  and  kills  the  offender  in  the  struggle,  he  will 
be  justified.     1  East,  P.  C.  302. 

Among  the  acts  done  by  the  permission  of  the  law  for  the  advancement  of 
public  justice  may  be  reckoned  those  of  the  officer  who,  in  the  execution  of 
his  office,  either  in  a  civil  or  criminal  case,  kills  a  person  who  assaults  and 
resists  him.  The  resistance  will  justify  ihe  officer  in  proceeding  to  the  last 
extremity.  So  that  in  all  cases,  whether  civil  or  criminal,  where  persons  have 
authority  to  arrest  or  imprison,  and  using  the  proper  means  for  that  purpose, 
are  resisted  in  so  doing,  they  may  repel  force  with  force,  and  need  not  give 
back;  and  if  the  party  making  the  resistance  is  unavoidably  killed  in  the  strug- 
gle, this  homicide  is  justifiable, — a  rule  founded  in  reason  and  public  utility, 
lor  few  men  would  quietly  submit  to  an  arrest  if  in  every  case  of  resistance 
the  party  empowered  to  arrest  were  obliged  to  desist  and  leave  the  business 
undone.    1  Kuss.  Crimes,  (9th  Amer.  Ed.)  892. 

Mr.  Wharton  says:  "As  a  general  principle,  officers  of  the  law,  when  their 
authority  to  arrest  or  imprison  is  resisted,  will  be  justified  in  opposing  force 
to  force,  even  if  death  would  be  the  consequence.  Yet  they  ought  not  to  come 
to  extremities  upon  every  slight  provocation,  without  a  reasonable  necessity. 
If  they  kill  where  no  resistance  is  made,  it  will  be  murder,  and  the  same  rule 
will  exist  if  they  should  kill  a  party  after  the  resistance  is  over,  and  the  ne- 
cessity has  ceased,  provided  that  sufficient  time  has  elapsed  for  the  blood  to 
cool."     Whart.  Crira.  Law,  (bth  Ed.)  §  402. 
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When,  as  a  general  proposition,  one  refuses  to  submit  to  an  arrest  after  he 
has  been  touched  by  the  officer,  or  endeavors  to  break  away  after  the  arrest  is 
effected,  he  may  lawfully  be  killed,  provided  this  extreme  measure  is  neces- 
sary. In  misdemeanors  and  breaches  of  the  peace,  as  is  cases  of  felony,  if  the 
officer  meets  with  resistance,  and  the  offender  is  killed  in  the  struggle,  the 
killing  will  be  justified.  2  Bish.  Crim.  Law,  §§  647,  650.  Other  text-books 
and  cases  are  to  the  same  effect,  but  we  refrain  from  making  further  quota- 
tions, and  simply  cite  Fost.  272;  7  Bac.  Abr.  209;  4  Steph.  Co  mm.  98,  and 
Barb.  Crim.  Law,  35.  These  authors,'  ancient  and  modern,  lay  down  their* 
laws  in  substantially  the  same  terms.  They  show  that  the  protection  which- 
an  officer  is  entitled  to  receive  is  a  different  thing  from  self-defense.  The  offi- 
cer, when  making  an  arrest,  may,  of  course,  defend  himself,  as  may  any  other 
person  who  is  assaulted;  but  the  law  does  not  stop  here.  The  officer  must  of 
necessity  be  the  aggressor.  His  mission  is  not  accomplished  when  he  wards 
off  the  assault.  He  must  press  forward  and  accomplish  his  object.  He  is  not 
bound  to  put  off  the  arrest  until  a  more  favorable  time.  Because  of  these  du- 
ties devolved  upon  him  the  law  throws  around  him  a  special  protection.  As 
we  said  in  the  recent  case  of  State  v.  Fuller,  9  S.  W.  Rep.  583,  his  duty  is  to 
overcome  all  resistance,  and  bring  the  party  to  be  arrested  under  physical  re- 
strain t,  and  the  means  he  may  use  must  be  co-extensive  with  the  duty.  The 
defendant  was' entitled  to  a  plain  instruction  to  the  effect  that  he  had  a  right, 
in  endeavoring  to  make  the  arrest,  to  use  all  the  force  that  was  necessary  to 
overcome  all  ^resistance,  even  to  the  taking  of  life;  and  if  he  used  no  more 
force  than  was  reasonably  necessary  to  then  and  there  accomplish  the  arrest, 
then  he  should  be  acquitted.  If  the  defendant  attempted  to  arrest  Jackson,- 
and  the  deceased  resisted  the  arrest,  or  aided  and  assisted  Jackson  in  resist- 
ing the  arrest,  then  deceased  occupied  no  better  ground  than  Jackson  himself. 

The  evidence  in  this  case  does  not  tend  to  make  out  a  case  of  deliberate' 
killing,  and  there  is  therefore  no  use  of  incumbering  the  trial  with  instruc- 
tions upon  murder  in  the  first  degree. 

The  instructions  as  to  murder  in  the  second  degree,  among  other  things, 
state  in  substance  that  if  defendant  shot  Home,  he  is  guilty  of  murder  in  the 
second  degree,  in  the  absence  of  proof  to  the  contrary,  and  that  it  devolves 
upon  defendant  to  repel  that  presumption,  unless  it  is  repelled  by  evidence  of- 
fered by  the  state.  like  instructions  have  been  approved  where  there  was 
evidence  of  justification  for  the  killing  when  accompanied  with  an  instruction 
as  to  reasonable  doubt  as  to  the  whole  case,  (State  v.  Alexander,  66  Mo. 
148,)  but  disapproved  when  not  accompanied  with  a  full  instruction  as  to  rea- 
sonable doubt,  (State  v.  Wingo,  Id.  181.) 

Now,  in  this  case  the  defendant  is  guilty  *of  no  offense,  unless  he  resorted 
to  extreme  and  unnecessary  measures, — unless  he  shot  Home  when  there  was- 
no  reasonable  necessity  for  so  doing  i  n  order  to  accomplish  the  arrest.  Whether 
he  did  resort  to  such  extreme  measure  is  the  very  first  issue  in  this  case.  The 
burden  of  proof  of  this  issue  is  on  the  state.  While  in  general  it  is  perhaps 
proper  enough  to  say  that  from  the  simple  act  of  killing  the  law  will  presume 
that  it  was  murder  in  the  second  degree,  still  we  think  such  an  instruction 
should  not  be  given  in  this  case.  The  case  starts  out  with  evidence  tending 
to  repel  the  presumption,  namely,  that  defendant  was  an  officer;  that  he  at- 
tempted to  arrest  Jackson,  and  that  Home  interfered.  The  issue  should  go* 
to  the  jury  on  all  the  evidence,  and  not  be  divided  up  with  presumptions.  A* 
before  stated,  the  burden  of  proof  is  for  the  state  to  show  the  use  of  extreme 
measures;  and  in  order  to  determine  this  it  is  necessary  to  look  to  all  the  cir* 
cumstances  surrounding  the  killing. 

Since  the  killing  in  this  case  was  intentional,  it  is  one  of  justifiable  homicide, 
murder  in  the  second  degree,  or  manslaughter  in  the  second  degree,  under 
section  1243,  or  in  the  fourth  degree,  under  section  1250.  State  v.  Edwards, 
70  Mo.  480;  State  v.  Curtis,  Id.  600;  State  v.  Watsonf  95  Mo.  412, 8  S.  W.  Rep. 
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383.  Section  1243  seems  to  apply  to  those  cases  of  unnecessary  killing  where 
the  person  killed  was  attempting  to  commit  a  felony,  or  do  some  unlawful 
act,  and  the  killing  occurred  after  the  attempt  had  failed.  Here  the  resist- 
ance to  the  arrest  seems  to  have  been  one  continuous  struggle  up  to  the  time 
the  second  shot  was  fired;  and  we  cannot  see  that  it  comes  within  that  section. 
If  the  defendant  is  guilty  of  manslaughter,  it  is  because  of  an  intentional  kill- 
ing, but  without  malice  aforethought,  and  is  manslaughter  in  the  fourth  de- 
gree, under  section  1250. 

We  are,  of  course,  not  to  be  understood  as  saying  that  intentional  killings 
only  are  included  in  that  section. 

The  judgment  is  reversed,  and  the  cause  remanded  for  new  trial. 

Rat,  J.,  absent.    Norton,  0.  J.,  dissents.    The  other  judges  concur. 


8tate  v.  Stevens. 
(Supreme  Court  of  Missouri.    December  90, 1888.) 

;1.  Homicide — Sblf-Dbfbnsk — Instructions. 

As,  under  a  plea  of  not  guilty,  any  number  of  defenses  may  be  made,  whether 
consistent  or  not,  on  a  trial  for  murder  evidence  of  previous  threats,  made  by  de- 
ceased against  defendant,  should  be  admitted,  and  instructions  covering  the  law  of 
•self-defense  given,  though  defendant  has  testified  that  the  homicide  was  accidental- 
and  that  while  he  feared  deceased,  who  was  advancing  on  him  at  the  time,  he  did 
not  shoot  him  for  that  reason,  and  had  no  cause  to  shoot  him.  Skbbwood,  J.,  dis- 
senting. 

3,  Same— Insanity  as  a>  Defense— Instructions. 

Evidence  of  insanity  having  been  introduced  and  withdrawn  by  defendant,  it  is 
proper  to  charge  that  there  is  no  evidence  of  insanity  on  which  the  jury  can  acquit. 

.8.  Same — Murder — Deliberation — Instructions. 

Instructions  stating  that  "deliberately "means  in  cool  blood,  and  not  in  passion 
.  caused  by  just  provocation ;  that  premeditated  killing,  with  malice  aforethought, 
without  deliberation,  is  murder  in  the  second  degree;  and  that  if  defendant  killed 
^deceased  while  under  such  a  passion,  caused  by  insulting  language  used  by  de- 
ceased to  him,  that  he  was  unable  rightly  to  judge  the  nature  and  consequences  of 
"his  act,  the  homicide  was  not  deliberate,— contain  no  error  of  which  defendant  can 
complain. 

Appeal  from  criminal  court  of  Jackson  county;  Henry  P.  White,  Judge. 

Indictment  against  Jefferson  Stevens  for  the  to urder  of  Thomas  Kelly.  Ver- 
*dict  of  guilty  of  murder  in  the  first  degree.     Defendant  appeals. 

B.  Q.  Boone,  Atty.  Gen.,  for  the  State.  John  F.  Waters,  F.  W.  Griffin, 
and  F.  M.  Hayward,  for  appellant. 

Sherwood,  J.  The  defendant  was  indicted  for  murder  in  the  first  degree. 
The  charge  in  the  indictment  was  that  he  shot  and  killed  one  Thomas  Kelly 
in  Kansas  City,  Mo.,  on  the  14th  day  of  July,  1887.  In  January,  1888,  he 
was  tried,  convicted  as  charged,  and  appealed  to  this  court.  The  testimony 
and  evidence  on  the  part  of  the  state  is  substantially  as  follows: 

Defendant  was  employed  in  a  shooting-gallery  in  Kansas  City,  Mo.  On  the 
evening  of  the  14th  day  of  July,  1887,  the  deceased,  with  whom  the  defend- 
ant bad  been  acquainted  about  a  week,  came  to  the  gallery,  and  picked  up 
the  gun,  and  took  aim  as  if  he  was  going  to  fire  at  the  target.  Defendant 
•cursed  him,  and  told  him  to  put  the  gun  down.  He  did  so,  and  went  away 
a  few  steps,  and  sat  down.  Defendant,  who  had  been  back  near  the  target, 
came  up  nearer  the  deceased,  and  they  continued  to  bandy  words  with  each 
other.  Defendant  called  deceased  a  son  of  a  bitch,  and  the  latter  arose  from 
his  seat,  and  stepped  towards  defendant,  laughing  as  he  did  so.  The  witness 
who  saw  this  says  she  thought  the  deceased  was  joking  the  defendant,  who 
got  a  little  angry  about  it.  Just  at  this  juncture  the  gun  in  the  hands  of  de- 
fendant was  discharged  by  him  without  being  raised  to  his  shoulder,  and  the 
deceased  was  shot  through  the  abdomen,  the  bullet  ranging  downward  and  in- 
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ward,  passing  through  the  stomach  and  the  folds  of  the  small  intestines  be- 
low the  stomach,  thence  into  the  back  to  the  right  of  the  spinal  column,  where 
it  lodged  in  the  muscles.  This  wound  was  necessarily  fatal,  and  the  wounded 
man  died  from  the  effects  of  it  at  the  city  hospital  in  Kansas  City  at  11  o'clock 
on  the  night  of  July  15,  1887.  The  deceased  was  a  spare-built,  boyish  look- 
ing man,  22  years  of  age.  The  coroner,  who  is  a  physician,  testified  that  the 
gun  must  have  been  held,  when  the  fatal  shot  was  fired,  so  as  to  cause  the  ball 
to  range  downward  and  backward.  As  soon  as  defendant  fired  the  shot,  he 
ran  across  to  a  house  on  what  is  called  "Bank  Street, "  and,  going  into  a  room, 
locked  the  door.  An  officer  followed  him,  and  was  about  to  force  an  entrance 
into  the  room,  when  it  was  opened  by  a  woman,  and  the  officer  found  defend- 
ant changing  his  clothes;  he  having  had  on  a  buckskin  suit,  and  was  taking 
it  off,  and  putting  on  citizens'  clothes.  Just  as  the  oflicer  stepped  into  the 
room,  the  defendant  threw  the  gun  under  the  bed,  and  said  that  he  would  go* 
along  if  the  officer  would  protect  him  from  the  mob.  There  was  no  evidence 
of  any  unlawful  demonstration  by  any  one  against  defendant.  The  officer 
says,  as  they  were  starting  to  the  station-house,  he  said  to  defendant,  in  ref- 
erence to  the  shooting,  "What  in  the  name  of  God  did  you  mean?"  to  which 
defendant  replied,  "I  meant  tokill  the  son  of  a  bitch.  Is  he  dead?"  Defend- 
ant, as  well  as  the  deceased,  were  taken  to  the  police  station,  where  defend- 
ant was  identified  by  deceased  as  the  man  who  shot  him.  The  deceased,  while 
al  the  station,  made  the  following  statement:  "My  name  is  Tom  Kelly.  My 
age  is  22  years.  My  residence  is  2710  Market  street,  St.  Louis,  Mo.  Believ- 
ing I  am  about  to  die,  1  make  this  statement  on  oath:  He  called  me  a  son  of 
a  bitch,  and  I  walked  towards  him,  and  he  picked  up  a  gun,  and  said,  'I  wilL 
kill  you;  you  are  a  son  of  a  bitch;'  and  then  he  shot  me.  He  then  ran  away.. 
The  party  to  whom  I  refer  is  named  Jeff  Stevens.  I  have  known  him  about 
one  week.  He  is  the  man  who  shot  me.  In  the  presence  of  Gapt.  Chas. 
Ditseh  and  Officer  Nichols  1  fully  recognize  the  man  that  is  held  under  the 
charge  of  shooting  as  the  right  man."  Tins  was  signed  and  sworn  to  by  de- 
ceased, and  witnessed  by  the  two  officers  present. 

The  testimony  of  the  defendant  is  the  following:  "Kelly  came  there  be- 
tween 5  and  6  o'clock  in  the  evening.  He  picked  up  a  gun.  I  was  back  at 
the  target.  He  pointed  the  gun  in  that  direction,  and  I  said:  *  Lay  that  gun 
down.'  He  said:  '  I  want  to  shoot.'  I  told  him  it  was  no  benefit  to  me  to- 
have  him  shoot  He  laid  the  gun  down,  and  said  to  me  to  go  to  hell.  He- 
said,  'Go  to  hell,  yon  son  of  a  bitch;'  and  went  around*  and  sat  down  on  a 
chair  or  something  outside  the  tent.  There  was  a  table  close  to  the  end  of 
the  counter,  on  which  there  was  a  thirty-eight  caliber  Remington  revolver,, 
belonging  to  one  Denny.  Denny  was  writing  a  letter  at  the  table.  Kelly 
kept  up  the  conversation  after  he  had  sat  down, — called  me  a  son  of  a  bitch 
again;  and  I  said:  *  You  are  another  one.'  He  then  said:  'I  have  had  it  in* 
for  you,  and  I  will  fix  you  now.'  At  the  time  I  was  fixing  a  gun  for  a  cus- 
tomer, standing  at  the  counter.  He  advanced  towards  me,  saying  that  he 
would  fix  me,  etc.,  a  distance  of  eight  or  nine  feet,  and  I  threw  the  gun  up 
in  my  hand  like  this,  [indicating.]  I  said,  •  Stay  out  of  here; '  and  under- 
took to  load  the  gun.  The  extractor  bound  too  tight  on  the  cartridge,  and  set 
it  off.  I  did  not  put  the  gun  to  my  shoulder,  nor  did  I  take  aim.  At  the- 
time  I  shot,  deceased  could  have  reached  the  revolver  with  his  hand.  The 
gun  had  gone  off  accidentally  two  thousand  times.  The  extractor  binds  up 
tight  on  the  cartridge.  It  is  a  rim-fire.  The  hammer  strikes  on  the  rim.  If 
it  was  a  center-fire,  it  would  not  do  that.  I  judge  Kelly  to  have  been  six  feet 
in  height,  and  to  have  weighed  between  one  hundred  and  sixty-five  and  sev- 
enty pounds.  After  the  gun  went  off,  Kelly  ran  out  of  the  tent.  He  said,. 
'You  son  of  a  bitch,  I  will  get  my  gang,  and  fix  you; '  and  then  I  got  scared,, 
and  run  over  to  Smith's  house.  There  were  two  or  three  circus  fellows,  I 
believe,  standing  there  at  the  time."    The  following  questions  were  then, 
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asked  defendant  by  his  counsel:  "Question.  Why  did  you  shoot  Kelly?  An- 
swer. Because  the  gun  went  off  accidentally.  Q.  Well,  what  occasion  had 
you  for  shooting  him?  A.  No  occasion.  Q.  Was  you  afraid  of  Kelly?  A. 
Well,  I  was  afraid  of  him,  but  I  did  not  shoot  him  because  of  that.  Q.  Had 
the  deceased  ever  threatened  you  prior  to  that  time?"  But  the  court,  of  its 
own  motion,  refused  to  permit  the  testimony.  On  cross-examination,  defend- 
ant testified  that  the  gun  went  off  accidentally.  "Question.  You  were  not 
shooting  him  because  he  called  you  a  son  of  a  bitch?  Answer.  No,  sir.  Q. 
You  did  not  kill  him  because  he  was  advancing  on  you  ?  A.  No,  sir.  Q.  What 
did  you  think  of  it?  A.  I  thought  it  was  wrong.  Q.  When  this  shot  went 
x>ff,  did  you  shoot  him  because  be  was  advancing  on  you?  A.  I  shot  him  be- 
cause the  gun  went  off  accidentally  in  my  hand;  it  wasn't  my  fault.  Q.  You 
were  not  defending  yourself  at  that  time?  A.  No,  sir.  Q.  There  was  no 
necessity?  A.  There  might  have  been  a  necessity.  Q.  The  necessity  hadn't 
.arisen  at  the  time  of  your  shooting  him,  so  that  you  had  to  shoot  him  in  self- 
defense?  A.  No,  sir;  I  had  no  cause  to  shoot  him  at  the  time.  Q.  You  have 
said  all  that  took  place  between  you  at  this  time?  A.  Yes,  sir;  at  the  pres- 
ent time." 

Miss  Mamie  Hughes'  account  is  that,  as  she  was  coming  from  the  Tivoli 
Hotel  with  a  market  basket,  she  saw  a  lady  standing  on  the  sidewalk,  and 
"two  men  quarreling  in  there,  [the shooting  tent. J  I  saw  this  man  sitting  in 
jthe  chair.  He  got  up,  and  made  a  remark  to  this  man  in  a  laughing  man- 
ner, and  the  fellow  was  standing  there  with  the  gun  in  his  hand.  He  had  a 
buckskin  suit  on.  He  didn't  raise  the  gun  with  an  aim,  but  shot.  If  he  had 
raised  it,  I  would  have  seen  him  do  it.  He  shot  without  having  the  gun 
raised.  Kelly  raised  from  the  chair,  and  had  taken  one  or  two  steps  towards 
;this  gentleman,  when  he  told  him  to  stop.  He  was  six  or  eight  feet  away. 
Question.  What  was  Kelly  doing  at  the  time  this  man  shot  him?  Answer. 
He  had  just  risen  out  of  the  chair,  and  stepped  towards  this  gentleman,  when 
this  gentleman  said:  *You  keep  back.'  The  defendant  was  standing  at  the 
end  of  the  counter.  Mr.  Stevens,  the  defendant,  was  looking  very  pale; 
whether  it  was  from  madness  or  fear  I  can't  say." 

This  was  the  testimony  of  the  eye-witnesses  as  to  the  shooting.  It  was 
also  shown  by  other  testimony  that  the  gun  used,  or  one  like  it,  would  "go 
off"  accidentally.  It  appeared  also,  from  the  testimony  of  several  witnesses, 
that  he  would  have  spasms;  had  tried  to  kill  himself;  and  his  mother  had  hal- 
lucinations ;  told  wild  and  improbable  stories,  etc.  Just  before  the  close  of  the 
testimony  there  appears  in  the  bill  of  exceptions  the  following  statement:  "  At 
this  point  the  state  began  to  call  witnesses  to  rebut  the  testimony  relative  to 
the  mental  condition  of  defendant;  whereupon  the  court,  at  the  request  of 
the  defendant,  struck  out  all  the  evidence  introduced  by  the  defendant  upon 
that  subject,  and  thereupon  the  state  refrained  from  offering  further  testi- 
mony. " 

The  testimony  being  closed,  the  defendant  asked  the  court  to  give  the  fol- 
lowing instructions:  "(1)  If  you  believe  from  the  evidence  that  the  defend- 
ant, Jefferson  Stevens,  had  reasonable  cause  to  apprehend  a  design  on  the 
part  of  deceased  to  commit  a  felony  upon  him,  or  do*  him  some  great  personal 
injury,  and  that  there  was  a  reasonable  cause  to  apprehend  immediate  danger 
of  such  design  being  carried  out,  and  he  shot  and  killed  deceased  to  prevent 
the  accomplishment  of  such  apprehended  design,  then  the  killing  is  justified 
upon  the  ground  of  self-defense,  and  you  should  acquit.  It  is  not  necessary 
to  this  defense  that  the  danger  should  have  been  real  and  actual,  or  that  the 
danger  should  have  been  impending,  and  immediately  about  to  fall.  If  you 
believe  that  the  defendant  had  reasonable  cause  to  believe  these  facts,  and"  he 
shot  under  such  circumstances,  as  he  believed,  to  prevent  such  expected  harm, 
then  you  should  acquit.  (2)  To  constitute  the  light  of  defense,  the  actual 
striking  of  a  blow  is  not  necessary,  nor  that  the  assailant  be  in  striking  dis- 
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lance.  (8)  If  you  believe  from  the  evidence  that  the  defendant  used  the  tent 
referred  to  in  evidence  as  a  place  in  which  to  lodge  himself  at  night,  then  the 
court  instructs  you  it  was  his  home  or  habitation,  and  as  such  was  sacred  for 
'  his  protection.  A  person  assailed  in  his  own  house  is  not  bound  to  retreat 
out  of  it,  or  to  secrete  himself  to  avoid  violence.  If  you  find  from  the  evi- 
dence that  at  the  time  the  killing  occurred  deceased  was  entering  the  tent  for 
the  purpose  of  feloniously  assaulting  defendant,  or  at  said  time  defendant  had 
reasonable  ground  to  apprehend  immediate  danger  to  his  person,  and  he  shot 
under  such  circumstances  to  prevent  such  apprehended  felonious  assault  or 
immediate  danger  to  his  person,  the  killing  is  excusable,  and  you  should  ac- 
quit." 

These  instructions  the  court  refused  to  give,  and  gave  of  its  own  motion 
the  following:  "First.  The  Indictment  in  this  cause  was  filed  on  the  12th  day 
of  September,  1887,  and  charges  the  defendant  with  murder  in  the  first  degree. 
According  to  the  evidence  as  adduced,  however,  it  will  be  necessary  for  you 
to  determine,  in  case  you  find  the  defendant  guilty  of  any  offense,  whether  the 
conviction  should  be  had  for  the  specified  offense  charged,  or  for  murder  in 
the  second  degree,  or  manslaughter  in  the  fourth  degree.  Murder  in  the  first 
degree  is  the  killing  of  a  human  being  willfully,  deliberately,  premeditately, 
and  with  malice  aforethought.  Murder  in  the  second  degree  has  all  the  ele- 
ments of  murder  in  the  first  degree,  excepting  that  of  deliberation.  Man- 
slaughter in  the  fourth  degree,  for  the  purpose  of  this  trial,  is  the  killing  of  a 
human  being  through  culpable  negligence.  As  used  in  defining  murder,  •  will* 
ful '  means  •  intentional,'  as  contradistinguished  from  '  accidental.'  <  Delib- 
erately,' for  the  purpose  of  this  trial,  means  in  a  cool  state  of  blood;  that  is, 
not  in  a  heat  of  passion,  caused  by  some  just  cause  of  provocation  to  passion. 
4 Premeditately '  means  thought  of  beforehand;  any  length  of  time,  however 
short.  'Malice'  does  not  mean  spite  or  ill  will,  but  signifies  an  unlawful 
state  of  the  mind;  such  a  state  of  mind  as  one  is  in  when  he  intentionally 
does  an  unlawful  act.  •Malice  aforethought '  means  malice  with  premedita- 
tion, I.  *.,  that  the  unlawful  act  intentionally  done  was  determined  upon  be- 
fore it  was  executed.  As  used  in  defining  manslaughter  in  the  fourth  de- 
gree, *  culpable  negligence '  signifies  that  the  person  by  whose  act  a  death  was 
caused  was  utterly  indifferent  to  the  rights  of  others  and  the  security  of  human 
life.  Bearing  the  foregoing  in  view,  and  considering  it  a  basis,  the  court 
submits  to  you  the  further  instructions  following,  to-wit:  (1)  If  you  should 
believe  and  find  from  the  evidence  that  at  the  county  of  Jackson,  state  of 
Missouri,  any  time  prior  to  the  day  on  which  the  indictment  was  filed,  the  de- 
fendant, Jefferson  Stevens,  in  the  manner  and  by  the  means  specified  in  the 
indictment,  shot  and  wounded  the  deceased,  Thomas  Kelly,  and  shall  further 
believe  that  such  shooting  was  done  willfully,  deliberately,  premeditately, 
and  with  malice  aforethought,  and  shall  further  believe  that  within  one  year 
and  a  day  thereafter,  and  before  the  filing  of  the  indictment  in  this  case,  the 
deceased,  Thomas  Kelly,  at  the  county  of  Jackson  aforesaid,  died,  in  conse- 
quence of  such  shooting  and  wounding  done  by  the  defendant,  you  will  find 
him,  the  defendant,  guilty  of  murder  in  the  first  degree.  (2)  If  you  shall  be- 
lieve and  find  from  the  evidence  that,  within  the  time  and  at  the  place  speci- 
fied in  the  preceding  instruction,  the  defendant,  in  the  manner  and  by  the 
means  specified  in  the  indictment,  shot  and  wounded  the  deceased,  Thomas 
Kelly,  and-sfcall  further  believe  that  such  shooting  and  wounding  was  done 
willfully,  froemeditately,  and  with  malice  aforethought,  but  without  delibera- 
tion, and?shall  further  believe  that  within  one  year  and  a  day  thereafter,  and 
before  to*  filing  of  the  indictment,  the  deceased,' Thomas  Kelly,  died  from 
the  effect*  of  such  shooting1  and  wounding  at  the  county  aforesaid,  you  will 
find  the  defendant  guilty  of  murder  in  the  second  degree.  (3)  You  will  ob- 
serve froH>,rteilK)regoiitg  instructions  that  •  deliberately '  means  in  a  cool  state 
of  blood;  ;tJiaM«i  write  a*  heat  of  passion  caused  by  some  just  cause  or  provo- 
...')  >*nn  » ■ 
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cation  to  passion.  If,  therefore,  you  shall  believe  that  at  the  time  of  the- 
shooting  (provided  the  defendant  did  shoot)  he,  the  defendant,  was  so  far  un- 
der the  dominion  of  passion,  in  consequence  of  opprobrious  epithets  applied  to- 
himself,  or  because  of  offensive,  insulting,  or  degrading  language  addressed  to  • 
himself  by  the  deceased,  as  to  be  unable  to  judge  rightly  as  to  the  nature, 
quality,  and  consequences  of  his  act,  you  cannot  find  that  the  shooting  was 
done  with  deliberation.  (4)  If  you  shall  find  and  believe  from  the  evidence- 
that  at  the  county  of  Jackson,  state  of  Missouri,  any  time  within  three  years 
next  before  the  day  on  which  the  indictment  was  filed,  the  defendant  shot 
and  wounded  the  deceased,  Thomas  Kelly,  and  shall  further  find  and  believe 
that  within  one  year  and  a  day  thereafter,  at  the  county  aforesaid,  he,  the 
said  Kelly,  died  from  the  effects  of  such  shooting  and  wounding,  and  shall 
further  believe  that  such  shooting  was  the  result  of  culpable  negligence  on 
the  part  of  the  defendant,  you  will,  although  you  may  believe  that  the  gun 
was  accidentally  or  unintentionally  discharged,  find  the  defendant  guilty  of 
manslaughter  in  the  fourth  degree.  (5)  If  you  shall  believe  and  find  that  the 
wound  that  occasioned  the  death  of  Thomas  Kelly  was  the  result  of  misad- 
venture or  the  accidental  or  unintended  discharge  of  a  gun,  you  cannot  find 
the  defendant  guilty  of  murder  in  either  degree;  and  you  cannot  find  him 
guilty  of  manslaughter  in  the  fourth  degree,  unless  you  shall  find  that  the  do* 
fendant  was  culpably  negligent,  as  heretofore  stated  to  you." 

At  the  request  of  the  prosecuting  attorney,  the  court  also  instructed  the  jury 
that,  "(6)  in  contemplation  of  law,  there  is  no  evidence  before  you  authoriz- 
ing you  to  acquit  the  defendant  on  the  ground  of  insanity;  nor  is  there  any 
evidence  that  will  warrant  an  acquittal  on  the  ground  of  self-defense.  (7) 
You  are  sole  judges  of  the  credibility  of  the  witnesses,  and  the  weight  of  their 
testimony;  and  if  you  believe  that  any  witness  in  the  cause  has  willfully 
sworn  falsely,  as  to  any  material  fact  or  matter  testified  to  by  such  witness, 
you  are  at  liberty  to  disregard  or  treat  as  untrue  the  whole  or  any  part  of  such- 
witness1  testimony.  (8)  Under  the  law,  the  defendant  is  a  competent  witness- 
in  his  own  behalf,  and  you  should  take  his  testimony  into  account,  and  give 
it  such  weight  as  you  deem  it  entitled  to  receive  in  passing  upon  his  guilt  or 
innocence;  but,  in  determining  what  weight  you  will  attach  to  his  testimony, 
you  may  take  into  account  the  fact  that  he  is  the  defendant  in  the  cause,  tes- 
tifying in  his  own  behalf.  (9)  If,  upon  the  evidence  considered  as  a  whole, 
the  jury  entertain  a  reasonable  doubt  of  defendant's  guilt,  you  should  give 
him  the  benefit  of  such  doubt,  and  find  him  not  guilty;  but  a  doubt,  to  au- 
thorize an  acquittal  on  that  ground  alone,  should  as  stated  be  a  reasonable 
doubt,  and  one  fairly  arising  from  the  evidence  taken  and  considered  as  a 
whole.  The  mere  possibility  that  the  defendant  may  be  innocent  will  not 
warrant  you  in  acquitting  him  on  the  ground  of  reasonable  doubt.  (10)  If 
you  find  the  defendant  guilty  of  murder  in  the  first  degree,  you  will  simply  so- 
state  in  your  verdict.  You  are  charged  with  no  responsibility  with  respect 
to  the  punishment  for  murder  in  the  first  degree.  If  you  find-  the  defendant- 
guilty  of  murder  in  the  second  degree,  you  will  so  state  in  your  verdict,  and 
assess  his  punishment  at  imprisonment  in  the  state  penitentiary  for  any  term, 
not  less  than  ten  years,  that  may  to  you  seem  proper.  If  you  find  the  defend- 
ant guilty  of  manslaughter  in  the  fourth  degree,  you  will  so  state  in  your  ver- 
dict, and  assess  his  punishment  at  two  years  in  the  state  penitentiary,  or  at 
imprisonment  in  the  county  jail  not  less  than  six  months,  or  at  a  fine  not  less 
than  five  hundred  dollars,  or  at  both  a  fine  not  less  than  one  hundred  dollars 
and  imprisonment  in  the  county  jail  not  less  than  three  months.  (11)  As 
to  whether  the  shot  which  occasioned  the  death  of  the  deceased,  Thomas 
Kelly,  was  or  was  not  accidentally  discharged,  you  are  to  determine  from  all 
the  facts  and  circumstances  proven  before  you,  including,  in  connection  with 
these  facts  and  circumstances,  any  statement  you  may  believe  the  defendant 
made  relative  to  this  shooting;  and  in  this  connection  the  court  instructs  you* 
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that  what  a  person  accused  of  crime  says  against  himself  is  presumed  to  be 
true,  because  contrary  to  self-interest.  But  you  must  take  into  account  all 
he  says  in  favor  of  himself,  and  give  it  such  weight  which  you  may  believe  it 
entitled  to  receive  according  as  you  may  believe  it  to  be  true  or  false.  (12) 
The  statement  read  to  you  as  the  dying  declaration  of  the  deceased  must  be 
considered  and  treated  by  you  as  a  dying  declaration  of  said  Kelly;  but  be- 
cause it  is  a  dying  declaration  you  are  not  bound  to  believe  it.  You  may  be- 
lieve it  or  disbelieve  it  as  you  deem  proper,  considering  all  the  facts  and  cir- 
cumstances proven,  and  also  the  court  further  instructs  you  that  you  are  to 
give  such  declaration  such  weight,  in  connection  with  all  the  other  facts  and 
circumstances  proven,  as  you  deem  proper." 

1.  The  action  of  the  court  in  giving  the  sixth  instruction,  that  there  was  no 
evidence  in  the  cause  authorizing  an  acquittal  on  the  ground  of  insanity,  was 
nndoubtedly  correct,  when  the  foregoing  statement  in  the  bill  of  exceptions 
in  reference  to  insanity,  and  the  withdrawal  of  all  testimony  respecting  it  by 
the  defendant,  is  considered.  All  evidence  respecting  insanity  having  been 
stricken  out  at  the  defendant's  request,  the  court  could  do  no  less  than  it  did 
in  giving  such  an  instruction. 

2.  But,  in  reference  to  the  statement  in  the  bill  of  exceptions  already  re- 
ferred  to,  counsel  for  defendant  say  that  it  was  "  mysteriously  interpolated 
into  the  record."  Of  this  we  can  know  nothing  except  from  the  record  as  we 
find  it.  We  are  bound  to  presume  that  the  bill  of  exceptions  was  read  by  the 
judge  before  he  signed  it,  and  that  all  emendations  of  that  bill,  if  any  occurred, 
were  made  with  his  knowledge,  and  before  the  act  of  signing  took  place. 

3.  The  instructions,  speaking  of  them  generally,  were  properly  worded,  and 
placed  the  matters  arising  upon  the  testimony  fairly  before  the  jury.  The 
theory  of  the  state  was  that  the  act  of  the  defendant  was  intentional;  the 
theory  of  the  defendant,  that  it  was  accidental.  Instructions  covering  these 
different  theories  were  given,  ranging  from  murder  in  the  first  degree  down 
to  murder  in  the  second  degree,  manslaughter  in  the  fourth  degree,  and  homi- 
cide by  misadventure. 

It  is  claimed,  however,  that  material  error  occurred  in  defining  the  meaning 
of  the  word  "deliberately."  Looking  at  the  instruction  where  this  word  is 
first  used,  and  to  which  reference  is  made  in  the  third  instruction,  it  is  not 
thought  that  the  jury  could  have  been  misled,  or  the  defendant  prejudiced. 
In  State  v.  Ellis*  74  Mo.  207,  if  we  understand  that  case,  the  doctrine  is  laid 
down  that,  in  order  to  reduce  what  could  otherwise  be  murder  in  the  first  de- 
gree to  manslaughter,  there  should  be  a  "lawful"  or  "reasonable"  provoca- 
tion, as  ex.  gr.  a  blow;  but  that  in  order  to  reduce  what  would  otherwise  be 
murder  in  the  first  degree,  in  order  to  eliminate  from  it  the  element  of  delib- 
eration, and  bring  it  down  to  murder  in  the  second  degree,  grievous  and  de- 
grading words  of  reproach  would  amount  to  "just  provocation,"  as  contra- 
distinguished from  lawful  and  reasonable  provocation.  Here  the  jury  were 
in  effect  told,  in  the  third  instruction,  that  the  use  of  such  opprobrious  words 
was  capable  of  robbing  the  homicide  of  deliberation,  and,  by  reason  of  doing 
so,  amounting  to  "just  provocation."  And  by  the  second  instruction  the 
jury  were  told  that,  with  the  element  of  deliberation  left  out  of  the  case,  the 
offense  would  be  murder  in  the  second  degree;  thus  bringing  this  case  fully 
within  the  rule  laid  down  in  the  Ellis  Case.  How  there  could  be  a  "just 
provocation,"  which  is  neither  "lawful"  nor  "reasonable,"  seems  difficult  to 
understand.  But,  at  all  events,  it  does  not  lie  in  the  mouth  of  the  defendant 
to  complain  of  an  instruction  which  evidently  lessens  the  amount  of  provoca- 
tion necessary  to  exonerate  him  from  the  commission  of  the  highest  grade  of 
homicide. 

4.  Before  making  his  statement,  the  deceased  was  f uUy  informed  as  to  his 
condition,  and,  fully  understanding  his  situation,  he  made  his  declaration. 
No  error  occurred  on  this  point, 
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5.  Under  the  plea  of  not  guilty,  every  defense,  of  whatsoever  nature,  whether 
self-defense,  insanity,  misadventure,  alibi,  etc.,  is  open,  in  criminal  pro- 
ceedings, to  a  defendant,  and  whereof  he  can  avail  himself,  whether  such  de- 
fenses are*  consistent  with  each  other  or  not;  and  it  is  wholly  beyond  the 
power  of  the  trial  court  to  li  mit  or  hamper  him  in  the  slightest  degree  in  the  par- 
ticulars aforesaid.  In  a  word,  we  hold  that  the  power  of  the  accused  to  de- 
fend must  necessarily  be  as  broad  as  that  of  the  prosecution  to  criminate;  and 
that  this  right  of  defense,  broad  as  it  is,  is  not  narrowed  or  restricted  by  rea- 
son of  the  fact  that  the  defendant  places  himself  upon  the  stand,  and  testifies 
as  a  witness.  So  holding,  we  of  necessity  rule  that  grievous  and  prejudicial 
error  was  committed  by  the  trial  court  in  refusing  to  admit  evidence  of 
threats,  etc.,  and  in  refusing  to  instruct  the  jury  on  the  theory  of  self-defense. 

Norton,  C.  J.,  and  Black  and  Brace,  JJ.,  hold  that,  for  the  errors  here- 
tofore pointed  out,  the  judgment  should  be  reversed,  and  the  cause  remanded, 
in  which  reversal  I  do  not  concur,  but  express  my  views  in  a  separate  opinion. 

Bat,  J.,  absent. 

Sherwood,  J.,  (dissenting.)  It  seems  to  me  that  the  action  of  the  trial 
court  was  correct  in  informing  the  jury,  in  the  sixth  instruction  given  at  the 
instance  of  the  state,  that  there  was  no  evidence  that  would  warrant  an 
acquittal  on  the  ground  of  self-defense.  The  testimony  of  the  defendant  on 
this  point  is  too  plain  to  admit  of  any  mistake.  The  idea  of  self-defense  must 
obviously  originate  with  the  defendant  himself,  and  rest  exclusively  upon  the 
motive  which  prompted  him  to  do  the  act  subsequently  charged  as  criminal. 
If  he  had  no  intention,  no  motive,  for  doing  the  act;  if  it  was  purely  acciden- 
tal,— then,  without  doubt,  the  action  of  the  court  in  instructing  the  jury  on 
this  point  as  it  did,  must  stand  confessed  as  free  from  error.  An  act  done  in 
self-defense  is  a  positive  intentional  act,  not  an  unintentional  one;  not  a  mere 
accident-  Accident  and  intention  cannot  be  affirmed  of  one  and  the  same  act. 
Stats  v.  Gilmore,  95  Mo.  554,  8  S.  W  Bep.  859,  912. 

He  who  acts  in  self-defense  must  see  with  his  own  eyes,  and  hear  with  his 
own  ears.  He  must  be  judged  from  his  own  stand-point.  He  must  act  upon 
appearances;  act  upon  facts  as  they  appear  to  him,  and  not  as  they  appear  to 
others.  State  v.  Sloan,  47  Mo.  604,  and  cases  cited;  1  Bish.  Grim.  Law,  § 
305;  2  Bish.  Crira.  Proc.  §  610.  His  peril  may  be  imminent.  His  situation 
dangerous.  It  may  excite  great  apprehension  in  the  breasts  of  other  witnesses 
to  the  transaction,  and  yet  he  himself  may  be  wholly  ignorant  of  his  danger 
and  unconscious  of  his  peril.  If,  in  such  circumstances,  he  should  uninten- 
tionally slay  his  adversary,  it  would  be  a  perversion  of  terms  to  say  his  act  was 
one  done  in  self-defense;  and,  according  to  the  defendant's  own  testimony, 
his  situation  and  his  acts  were  precisely  similar  to  those  in  the  case  instanced. 
According  to  his  own  story,  he  was  without  apprehension  of  danger,  and 
without  consciousness  of  fear,  when  he  did  the  act  now  called  in  question; 
and  there  was,  in  the  view  1  take  of  the  matter,  not  a  particle  of  testimony  from 
any  other  witness  tending  to  support  the  theory  or  necessity  of  self-defense. 
The  record  is  barren  of  any  necessity  for  such  defense.  Granting  the  testi- 
mony of  the  defendant  is  true,  and  so  it  must  be  taken,  that  there  was  a  loaded 
revolver  on  the  table  at  the  end  of  the  counter  at  which  defendant  was  stand- 
ing, it  does  not  appear  that  deceased  attempted  to  reach  the  revolver,  though 
the  defendant  swears  deceased  could  have  reached  it  with  bis  hand.  He  could 
have  reached  it,  but  did  not  attempt  to  do  so.  Where,  then,  is  there  any  basis 
laid  for  self-defense?  I  have  always  thought  that,  before  an  act  of  homicide 
is  justifiable  by  one  on  the  ground  of  self-defense,  his  danger  must  be  immi- 
nent, not  of  a  mere  battery,  but  of  death  or  great  bodily  harm,  and  that  danger 
must  be  manifested  by  some  overt  act.  See  State  v.  GUmore,  supra;  State 
v.  Tabor,  95  Mo.  585,  8  S.  W.  Bep.  744,  and  cases  cited. 
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The  foregoing  remarks  also  sanction  the  action  of  the  lower  court  in  re- 
fusing to  admit  testimony  of  threats.  State  v.  Taylor,  64  Mo.  3*58;  State  v. 
Clum,  90  Mo.  482, 3  S.  W.  Rep.  200;  State  v.  Alexander,  66  Mo.  148;  2  Bish. 
Crim.  Proc.  6  620.  As  there  was  no  motive  and  no  intent  on  the  part  of  the 
defendant,  who,  of  course,  knew  his  own  motives  and  intentions  to  do  the  act 
which  he  did  do,  as  his  act  was  unintentional,  this  rules  the  theory  of  self- 
defense  out  of  the  case;  and  such  a  theory  is  also  ruled  out  by  the  very  perti- 
nent reason  that  there  was  no  testimony  extraneous  of  that  of  defendant  to 
support  it. 

1  am  constrained,  therefore,  to  dissent  from  the  judgment  of  reversal  an- 
nounced herein. 


State,  to  Use  of  Kramer  et  ah,  v.  Mason  et  al. 
(Supreme  Court  of  Missouri.    Deoember  20, 1888.) 

1.  Fraudulent  Conveyances — Sales  to  Accommodation  Indorsees. 

Accommodation  indorsers  may.  on  assuming  the  payment  of  the  note,  take  in  sat- 
isfaction of  their  liability,  at  its  fair  value,  property  of  the  principal  debtor,  who  is 
insolvent,  as  they  are  to  oe  regarded  as  creditors,  and  not  as  mere  purchasers. 

2.  Trial — Instructions— Assumption  of  Pacts. 

An  instruction  that  a  sale  would  be  void  if  the  purchaser  knew  of  the  fraudulent 
purpose  of  the  insolvent,  etc.,  is  properly  refusea,  as  it  assumes  the  existence  of  a 
fraudulent  intent. 

Appeal  from  St.  Louis  circuit  court;  Shepard  Barclay,  Judge. 

Action  by  the  state  to  the  use  of  Abraham  Kramer  and  Adolph  Loth,  co- 
partners under  the  style  of  Kramer  A  Loth,  upon  a  sheriff's  bond  executed  by 
Isaac  Mason,  sheriff  of  the  city  of  St.  Louis,  as  principal,  and  Thomas  Grif- 
fith, Joseph  W.  Branch,  Martin  Collins,  Anthony  Ittner,  and  Samuel  Hoff- 
man, as  sureties.  The  cause  of  action  was  the  alleged  wrongful  attachment, 
as  the  property  of  one  Isaac  Trepp,  of  merchandise,  which  plaintiffs  allege 
had  been  transferred  to  them  in  payment  of  Trepp's  indebtedness  to  them. 
Defendants  contended  that  such  transfer  was  fraudulent,  and  requested  the 
following  instructions,  which  were  refused: 

"(1)  The  court  instructs  the  jury  that  an  actual  agreement  or  conspiracy 
between  Trepp  and  Kramer  that  the  latter  would  aid  the  former  to  defraud 
his  creditors,  does  not  have  to  be  shown.  It  is  sufficient  to  avoid  the  sale  if 
the  jury  believe  from  the  facts  and  circumstances  that  Kramer  either  knew  of 
the  fraudulent  purpose  of  Trepp,  or,  having  good  reason  to  suspect  it,  pur- 
posely refused  to  make  inquiry,  and  remained  willfully  ignorant. 

"(2)  The  court  instructs  the  jury  that  the  plaintiffs,  Kramer  &  Loth,  were 
merely  indorsers  upon  the  note  made  by  Trepp  to  their  order  for  three  thou- 
sand dollars,  which  has  been  read  in  evidence;  that  on  the  18th  day  of  April, 
1883,  when  plaintiffs  obtained  the  goods  in  controversy  in  this  action  from 
Trepp,  the  said  note  upon  which  said  plaintiffs  were  thus  indorsers  was  not 
due  and  payable.  Hence  the  court  instructs  the  jury,  as  a  matter  of  law,  that 
notwithstanding  the  execution  by  Trepp  of  the  paper  signed  by  him,  which 
has  been  read  in  evidence,  the  plaintiffs  were  not  then  creditors  of  the  said 
Trepp,  with  respect  to  the  said  note  for  three  thousand  dollars,  in  any  sense 
whatever. 

44 The  jury  are  further  instructed  that  the  right  and  title  of  plaintiffs  in  and 
to  such  goods  as  were  taken  in  satisfaction  of  said  note  consequently  depend 
upon  the  consideration  whether,  by  reason  of  the  facts  and  circumstances  de- 
veloped by  the  testimony,  said  plaintiffs  were  purchasers  in  good  faith  from 
Trepp  of  that  portion  of  the  goods;  and  before  the  jury  can  find  that  plaintiffs 
were  such  purchasers  in  good  faith,  they  must  believe  from  the  evidence — First, 
that  plaintiffs  bought  without  notice  of  any  bad  intent  on  the  part  of  Trepp, 
(if  the  jury  find  that  there  was  any  such  bad  intent;)  secondly,  that  plaintiffs 
bought  the  property  for  a  valuable  consideration ;  and,  thirdly,  that  the  plain- 
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tiffs  actually  paid  the  purchase  money  before  they  had  notice  of  such  bad  intent 
on  the  part  of  Trepp.  If,  therefore,  the  jury  find  from  the  evidence  that  a*  to 
the  purchase  these  three  conditions  have  not  been  satisfied,  there  can  be  no  re- 
covery in  this  action,  unless  the  jury  further  believe  from  the  evidence  that 
the  plaintiffs  were  creditors  to  the  extent  of  the  .note  for  $529.06,  read  in  evi- 
dence, and  the  open  account  for  $171.68,  also  shown  in  evidence,  and  that,  in 
payment  of  such  last-named  note  and  account  received  from  Trepp,  that  por- 
tion of  the  goods  sued  for  which  the  jury  believe  was  sufficient  in  point  of 
reasonable  value  to  satisfy  such  note  and  account;  and  unless,  also,  the  jury 
find,  not  only  that  the  conditions  of  purchase  heretofore  indicated  have  been 
satisfied  as  to  the  balance  of  the  goods  in  controversy,  but  are  able  from  the 
evidence  to  distinguish  and  separate  that  portion  of  the  goods  taken  by  way 
of  purchase  from  the  remainder  of  the  goods  taken  by  way  of  preference. 
And  even  as  to  those  goods  taken  by  way  of  preference  there  can  be  no  re- 
covery in  this  action  if  the  jury  believe  from  the  evidence  that  in  making 
such  disposition  of  them  Trepp  thereby  intended  to  hinder,  delay,  or  defraud 
his  creditors,  other  than  those  preferred,  and  that  plaintiffs  participated  in, 
or  were  privy  to,  such  fraudulent  intent  or  purpose. 

"Under  the  first  branch  of  this  instruction,  in  determining  whether  plain- 
tiffs, as  purchasers,  were  aware,  either  at  the  time  they  took  the  goods  or  be- 
fore the  time  when  the  jury  believe  from  the  evidence  they  paid  for  them,  of 
a  fraudulent  intent  on  the  part  of  Trepp  in  making  such  disposition  of  the 
goods,  it  is  not  necessary  that  the  jury  should  believe  from  the  evidence  that 
the  plaintiffs  actually  knew  what  the  intention  of  Trepp  was  in  the  premises, 
but  it  is  sufficient  if  the  jury  believe  from  the  evidence  that  the  circumstances 
surrounding  the  parties  at  either  of  the  times  thus  indicated  were  such  as 
were  calculated  to  convey  to  the  mind  of  a  man  of  ordinary  experience  notice 
of  the  fraudulent  intention  on  the  part  of  the  vendor  of  the  goods. " 

At  the  instance  of  the  plaintiffs,  under  the  objections  and  exceptions  of  the 
defendants,  the  court  gave  the  following  instructions: 

"The  court  instructs  the  jury  that  the  only  question  herein  is  whether  the 
transfer  of  the  property  in  controversy  to  plaintiffs  was  valid;  the  validity  of 
no  other  transfer  is  in  issue  in  this  cause. 

"(1)  A  debtor  in  failing  circumstances  has  the  right  to  prefer  one  of  his 
creditors  to  another,  or  any  number  of  them  to  the  exclusion  of  others.  A 
mere  preference  alone  is  no  fraud.  A  debtor,  therefore,  may  lawfully  pay, 
either  in  money  or  property  of  like  amount,  one  or  more  of  his  creditors  their 
demands  in  fuU,  and  allow  others  to  go  unpaid  in  whole  or  in  part;  and  if 
the  creditor  who  receives  such  a  preference  does  so  only  for  the  purpose  of 
receiving  his  demand,  his  payment  is  valid,  although  at  the  time  he  receives 
it  he  may  know  his  debtor  owes  other  demands,  and  that  he  is,  by  such  pay- 
ment, receiving  a  preference.  But  if,  in  accepting  such  payment  or  transfer 
of  property  therefor,  the  said  creditor  does  not  act  solely  with  the  purpose  of 
obtaining  a  preference  for  himself,  but  also  thereby  intends  to  aid  the  debtor 
in  hindering,  delaying,  or  defrauding  his  other  creditors,  (irrespective  of  the 
preference  such  creditor  secures  thereby,)  then  such  intent  makes  such  pay- 
ment or  transfer  of  property  fraudulent  and  void. 

"If,  then,  on  the  18th  day  of  April,  1883,  Isaac  Trepp  was  indebted  to  the 
Fourth  National  Bank  of  St.  Louis  for  the  note  of  $8,000,  read  in  evidence, 
and  to  Kramer  &Loth,  or  said  bank,  in  the  amount  of  the  note  for  $529.06, 
and  to  Kramer  &  Loth  on  open  account  for  $171.68,  and  on  that  day  sold  and 
delivered  the  goods  in  controversy  to  plaintiffs  in  payment  of  his  indebted- 
ness to  them,  and  in  consideration  that  they  would  pay  off  and  discharge  the 
said  $3,000  note  to  said  bank,  then  and  in  that  case,  in  the  absence  of  any 
intent  on  the  part  of  the  plaintiffs  to  do  more  than  secure  payment  of 
Trepp's  indebtedness  to  them,  and  so  protect  themselves  against  their  liabil- 
ity to  said  bank  in  respect  of  said  note  or  notes,  such  sale  of  said  property  was 
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a  valid  sale,  and  did  operate  to  pass  the  bill  to  them  free  from  the  claim  or 
claims  of  other  creditors  of  Trepp. 

"(2)  The  jury  are  instructed  that  fraud  is  not  to  be  presumed,  but  must 
be  proven  by  the  party  alleging  it,  and  therefore,  in  this  case,  by  the  defend- 
ants. And  while  it  need  not  be  established  by  direct  and  positive  evidence; 
but  may  be  proven  by  the  facts  and  circumstances  indicative  of  it,  still,  mere 
matters  of  suspicion,  which  are  not  sufficient  to  satisfy  the  mind  and  con- 
science of  its  existence,  do  not  establish  it,  and  it  should  never  be  imputed 
when  the  facts  and  circumstances  upon  which- it  is  predicated  are  as  consist- 
ent with  a  lawful  purpose  and  intent  as  with  an  unlawful  one. 

44 (3)  If  the  jury  find  for  the  plaintiffs,  they  will  assess  as  the  damages  the 
reasonable  market  value  in  St.  Louis,  on  the  18th  day  of  April,  1883,  of  the 
property  herein  in  controversy,  including  the  portion  thereof  which  it  is  ad- 
mitted was  replevied.  The  value  of  the  portion  replevied  should,  however,  be 
taken  to  be  six  hundred  dollars,  that  being  the  admitted  value  thereof.  The 
jury  may,  however,  further  allow  and  assess  as  damages  interest  upon  the 
said  value  of  said  property  herein  in  controversy  from  said  20th  day  of  April, 
1883,  to  this  date,  at  the  rate  of  six  per  cent,  per  annum." 

Of  its  own  motion  the  court  gave  the  following  instructions,  and  the  appel- 
lants duly  excepted : 

"The  jury  are  instructed  that  if  they  believe  from  the  evidence  that  Trepp 
made  the  transfer  of  the  goods  in  question  to  plaintiffs,  Kramer  &  Loth,  with 
intent  to  hinder,  delay,  or  defraud  his  creditors,  and  that  Kramer  &Loth  par- 
ticipated in  such  intent,  as  explained  in  instruction  numbered  2,  then  the  jury 
must  find  for  defendants. 

"The  jury  are  instructed  that  it  is  not  necessary  to  establish  a  fraudulent 
intent  by  direct  and  positive  evidence,  but  that  an  intent  to  defraud  may  be 
established  by  inference  in  the  same  way  as  any  other  fact,  by  taking  into  con- 
sideration the  acts  of  the  parties,  and  all  the  facts  and  circumstances  of  the 
case." 

The  jury  found  a  verdict  for  plaintiffs,  and  defendants  appeal. 

Krum  &  Jonas  and  Nathan  Frank,  for  appellants.  David  Goldsmith,  for 
respondents. 

Sherwood,  J.  Action  on  sheriff's  bond,  brought  to  the  use  of  Kramer  A 
Loth,  because  of  a  levy  made  by  Mason,  as  sheriff,  by  virtue  of  a  writ  of  at- 
tachment, on  a  large  quantity  of  merchandise  as  the  property  of  one  Trepp, 
which  property  plaintiffs  claimed  as  their  own,  and  which  they  alleged  was 
lost  to  them  by  reason  of  the  levy  and  the  seizure  of  the  goods.  The  answer 
of  the  defendants,  among  other  things,  alleged  in  substance  and  effect  that 
the  property  seized  under  the  writ  was  the  property  of  said  Trepp,  who  had 
fraudulently  transferred  it  to  plaintiffs,  with  a  view  to  defraud  the  creditors  of 
Trepp.  The  evidence  introduced  tended  to  show  fraud,  and  there  was  evi- 
dence of  a  contrary  effect.  The  instructions  given,  and  those  refused,  will 
accompany  this  opinion.  Trepp  was  indebted  to  Kramer  &  Loth,  the  re- 
lators, in  the  sum  of  $171.68  on  open  account;  9529.06  on  note;  and  they 
were  accommodation  indorsers  for  him  on  a  note  for  the  sum  of  $3,000,  pay- 
able at  the  Fourth  National  Bank ;  the  indebtedness  of  Trepp  then  aggregat- 
ing some  $3,700.  The  bill  of  sale  recites  that  the  goods  mentioned  therein 
were  transferred  to  relators  upon  consideration  of  the  account  and  note  for 
$529.06,  and  in  satisfaction  thereof,  and  upon  consideration  that  they  assumed 
the  payment  of  the  note  for  $3,000.  Both  these  notes  were,  it  seems,  in  bank, 
and  when  afterwards  they  matured,  they  were  paid  by  relators.  This  was 
something  over  a  month  subsequent  to  the  statement  of  the  goods,  and  the 
verdict  of  the  jury  fixes  the  value  of  those  goods  at  something  less  than  the 
price  which  relators  paid  and  assumed  to  pay  for  them. 

The  main  point  in  the  cause  is  this:    Are  relators,  with  respect  to  the  note 
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for  $3,000,  to  be  regarded  as  creditors  of  Trepp,  or  are  they  to  be  regarded  as 
mere  purchasers  of  the  goods  sold?  This  question  is  answered  by  the  case  of 
Albert  ▼.  Besel,  88  Mo.  150,  where,  in  similar  circumstances,  a  surety  on  a 
promissory  note  was  regarded  as  a  creditor,  and  not  as  a  purchaser,  and 
therefore  to  be  governed  by  those  rules  which  pertain  to  those  persons  who, 
in  order  to  secure  some  existing  indebtedness,  or  to  secure  themselves  against 
some  existing  liability,  buy  at  a  fair  valuation  the  property  of  their  failing 
debtor,  and  at  the  same  time,  in  consideration  of  their  purchase,  satisfy  the 
debt  or  assume  the  liability.  The  fact  that  in  this  case  the  relators  were  ac- 
commodation indorsers  of  Trepp,  does  not^  alter  the  complexion  of  this  case, 
nor  cause  it  to  differ  from  the  one  cited ;  for,  as  between  the  bank  and  relators, 
the  latter  were  as  firmly  bound  to  pay  the  note  which  they  had  indorsed  for  the 
insolvent,  Trepp,  as  though  they  had  been  his  mere  sureties  on  the  bank 
proper.  8t.  John  v.  Camp,  17  Conn.  222;  Bump,  Fraud.  Conv.  (3d  Ed.)  pp. 
187,  225,  and  cases  cited. 

The  instructions  given  by  the  court  are  in  accord  with  this  position,  and 
they  are  sufficiently  comprehensive  to  cover  the  issues  in  the  case.  As  to  the 
first  instruction  asked  by  defendants,  it  was  properly  refused,  aside  from  rea- 
sons already  stated,  because  it  assumes  a  fraudulent  purpose  on  the  part  of 
Trepp.    Therefore  j  udgment  affirmed. 

All  concur.     Rat,  J.,  absent. 


State  ex  rel.  New  York  Life  Ins.  Co.  <?.  Phillips  et  al..  Judges. 
(Supreme  Court  of  Missouri.    December  20, 1888.) 

1.  Mandamus— To  Transfer  Case  to  Supreme  Court. 

Section  6  of  an  amendment  to  Const.  Mo.,  u concerning  the  judicial  department, " 
provides  that  when  any  one  of  certain  courts  snail  "render  a  decision  which  any 
one  of  the  judges  therein  sitting  shail  deem  contrary  to  any  previous  decision 
*  *  *  of  the  supreme  court, n  the  said  court  "must,  of  its  own  motion,  pending 
the  same  term,  and  not  afterwards, n  certify  the  cause  to  the  supreme  court.  Held* 
that  if  it  had  been  the  duty  of  a  court  during  a  term  to  transfer  a  cause,  and  it  had 
failed,  mandamus  would  lie  to  compel  the  transfer,  after  the  term  expired,  though 
the  court  could  not  then  transfer  the  cause  of  its  own  motion. 

2.  Courts— Certifying  Case  to  Supreme  Court— Disagreement  of  Judges. 

Where  there  is  no  disagreement  between  the  dissenting  judge  and  the  majority 
of  the  court  on  the  principle  in  support  of  which  he  cites  a  supreme  court  decision, 
and  he  does  not  intimate  that  he  deems  the  application  of  that  principle,  made  by 
the  majority  to  the  case  in  hand,  in  conflict  with  any  supreme  court  decision,  it  does 
not  become  the  court's  duty  to  certify  the  case  to  tne  supreme  court. 

Application  by  the  state  ex  rel.  New  York  Life  Insurance  Company  for 
mandamus  against  John  F.  Phillips,  James  Ellison,  and  Willard  P.  Hall, 
judges  of  the  Kansas  City  court  of  appeals. 

Hough,  Overall  &  Judeon,  for  relator.  Smith,  Silver  <fc  Brown,  for  re- 
spondents. 

Brace,  J.  At  the  March  term,  1887,  of  the  Kansas  City  court  of  appeals, 
and  on  the  6th  day  of  June,  1887,  an  opinion  was  delivered  by  the  judges  of 
said  court  in  the  case  of  Peyton  F.  Greenwood  v.  the  relator  herein,  then 
pending  in  said  court  on  appeal  from  the  circuit  court  of  Adair  county,  affirm- 
ing the  judgment  of  said  court  in  favor  of  said  Greenwood.  On  the  same  day 
the  court  of  appeals  adjourned  until  court  in  course;  first  having  caused  an 
order  to  be  entered  of  record  permitting  parties  to  file  motions  for  rehearing, 
in  all  causes  decided  on  said  6th  day  of  June,  within  10  days  thereafter. 
Within  the  time  allowed,  the  relator  filed  its  motion  for  a  rehearing  in  said 
cause,  which,  coming  on  to  be  heard  at  the  next  ensuing  October  term,  was 
on  the  8th  of  October,  1887,  of  said  term,  overruled.  Afterwards,  during 
said  term,  the  relator  filed  its  motion,  suggesting  that  the  decision  was,  in  the 
opinion  of  one  of  the  judges  sitting  in  said  cause,  contrary  to  a  previous  de- 
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cision  rendered  by  the  supreme  court;  and  praying  that  the  cause  be  certified 
to  the  supreme  court.  This  motion,  coming  on  to  be  heard  during  said  term, 
was  on  the  20th  day  of  February,  1888,  overruled,  and  relator's  prayer  de- 
nied, and  on  the  same  day  said  court  adjourned  until  court  in  course,  the  next 
term  of  which  began  on  the  first  Monday  in  March  .following,  without  having 
certified  and  transferred  said  cause  to  the  supreme  court.  On  the  5th  day  of 
March,  1888,  the  relator  made  application  to  the  supreme  court  for  a  writ  of 
mandamus,  compelling  said  judges  of  the  Kansas  City  court  of  appeals  to 
certify  and  transfer  said  cause  to  this  court.  An  alternative  writ  was  issued 
and  served  upon  the  respondents,  and  to  their  return  to  that  writ,  setting  up 
the  foregoing  facts,  the  relator  demurs,  and  the  questions  to  be  determined 
arise  upon  the  demurrer  to  the  sufficiency  of  the  return. 

1.  By  the  late  amendment  to  the  constitution,  "concerning  the  judicial  de- 
partment, "  it  is  provided  that "  two  terms  of  the  Kansas  City  court  of  appeals 
shall  be  held,— one  on  the  first  Monday  of  March,  and  one  on  the  first  Mon- 
day of  October."  Section  6  of  the  amendment  provides:  "When  any  one  of 
said  courts  of  appeals  shall,  in  any  cause  or  proceeding,  render  a  decision  which 
any  one  of  the  judges  therein  sitting  shall  deem  contrary  to  any  previous  de- 
cision of  any  one  of  said  courts  of  appeals,  or  of  the  supreme  court,  the  said 
court  of  appeals  must,  of  its  own  motion,  pending  the  same  term,  and  not 
afterwards,  certify  and  transfer  said  cause  of  proceeding,  and  the  original 
transcript  therein,  to  the  supreme  court,  and  thereupon  the  supreme  court 
must  rehear  and  determine  said  cause  or  proceeding,  as  in  case  of  jurisdiction 
obtained  by  ordinary  appellate  process." 

It  is  quite  too  plain  for  argument  that  the  effect  of  the  order,  made  by  the 
court  of  appeals  on  the  last  day  of  the  March  term,  allowing  10  days  there- 
after to  parties  to  file  motions  for  rehearing  in  cases  in  which  opinions  were 
delivered  on  that  day,  and  the  filing  by  the  relator  of  its  motion  within  that 
time,  was  to  continue  the  cause  to  the  ensuing  October  term.  The  opinion  did 
not  become  the  decision  of  the  court  upon  which  a  judgment  could  be  entered 
until  that  motion  was  disposed  of.  The  decision  of  the  court  in  the  cause 
then  was  rendered  at  the  October  term;  It  is  equally  plain  that  under  the 
constitutional  provision  the  court  had  the  whole  of  that  term  in  which  to  cer- 
tify and  transfer  the  cause  to  the  supreme  court,  if  it  became  at  any  time  dur- 
ing the  term  its  duty  to  do  so.  If  it  did  not  become  its  duty  to  certify  the 
cause  during  the  term,  it  could  not  become  60  afterwards,  and  after  the  term 
the  court  could  not  of  its  own  motion  certify  and  transfer  the  cause;  but  if  it 
did  during  the  term  become  its  duty  to  do  so,  and  they  failed  to  discharge  that 
duty,  it  is  no  answer  to  the  writ  of  mandamu*  commanding  them  to  perform 
that  duty  to  say  that  it  was  our  duty,  under  the  constitution,  to  perform  the 
act.  During  the  term  we  failed  to  perform  that  duty,  and  now  we  have  no 
power  to  act.  The  supreme  court  has  power  to  command  the  performance  of 
the  neglected  duty,  and  although  your  neglect  has  rendered  you  powerless  to 
do  it  upon  your  own  motion,  its  command  carries  with  it  the  power  to  do  the 
act  required.  The  constitution  has  placed  no  such  restriction  of  time  upon 
the  exercise  of  its  power  to  command  the  performance  of  neglected  duty,  and 
when  that  duty  is  performed,  under  its  mandate,  it  is  by  virtue  of  and  in 
obedience  to  the  power  of  that  mandate,  and  not  sua  sponte,  by  virtue  of  the 
power  given  by  the  constitution  which  created  the  duty  which  has  been  neg- 
lected. The  provisions  of  the  constitution  enacted  for  the  purpose  of  secur- 
ing a  prompt  performance  of  a  duty,  by  prescribing  a  period  of  time  within 
which  it  must  be  done,  cannot  be  defeated  by  a  delay  to  perform  that  duty 
until  the  allotted  time  has  expired.  It  does  not  follow,  because  the  court  is 
forbidden  on  its  own  motion  to  transfer  a  cause  after  the  term  in  which  the 
decision  was  therein  rendered,  that  they  may  not  be  compelled  to  do  so  by 
mandamus,  if  it  was  their  duty  to  transfer  it  during  the  term,  and  they  failed 
to  do  so. 
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2.  It  is  contended  for  the  relator  that  at  the  October  term  of  the  court  it  did 
become  the  duty  of  the  judges  thereof  to  certify  and  transfer  the  cause  to  this 
court,  on  the  ground  that  Judge  Hall,  one  of  the  judges  therein  sitting, 
"deemed  the  decision  therein  rendered  at  said  term  contrary  to  a  previous  de- 
cision of  the  supreme  court, "  and  in  support  of  this  contention  we  are  cited 
to  the  language  of  that  decision.  The  point  of  difference  between  Judge 
Hall  and  the  majority  of  the  court  will  appear  from  the  following  extracts 
from  the  opinion:  Judge  Hall,  who  delivered  the  opinion  of  the  court, 
speaking  for  himself,  says:  "The  judgment  in  this  case  cannot  be  upheld  on 
the  ground  of  such  ratification,  because  no  such  issue  was  made  by  the  plead- 
ings. Ratification  must  be  pleaded.  Wade  v.  Hardy,  75  Mo.  399.  The 
plaintiff,  to  maintain  this  action  on  the  ground  of  the  defendant's  ratification, 
had  to  plead  such  ratification  m  express  terms,  or  by  the  allegation  of  facts 
from  which  ratification  would  have  been  necessarily  implied.  The  allegation 
of  facts  from  which  ratification  might  have  been  inferred  is  not  sufficient. 
The  facts  alleged  to  raise  the  issue  of  ratification,  by  force  of  the  allegation  of 
them,  had  to  conclusively  show  ratification.  *  *  *  In  the  petition,  rati- 
fication was  not  pleaded  in  express  terms;  neither  was  ratification  pleaded  by 
the  allegation  of  facts  from  which  it  was  necessarily  implied.  *  *  *  In 
my  opinion,  the  judgment  should  be  reversed,  and  the  cause  remanded." 
And  in  speaking  for  the  majority  of  the  court,  says:  "They  are  of  opinion 
that  the  facts  pleaded  in  the  petition,  and  proved  at  the  trial,  are  equivalent 
to  a  ratification  by  the  defendant  company.  As  it  is  distinctly  alleged  in  the 
petition  that  notwithstanding  the  provision  of  the  policy  directing  the  payment 
of  premiums  to  be  made  in  the  city  of  New  York,  or  to  the  agent,  yet  the 
plaintiff  thereafter,  for  a  period  of  nine  years,  made  such  payments  at  the 
Kirksville  Savings  Bank,  according  to  the  understanding  had  with  the  agent, 
Woodfin,  and  the  defendant  during  all  this  period  recognized  the  act  by  the 
receipt  of  the  money  through  this  bank,  the  majority  hold  that  these  facts 
would  constitute  a  ratification." 

The  respondents  in  their  return  say,  in  substance,  that  the  decision  ren- 
dered in  said  cause  was  not  deemed  by  Judge  Hall  to  be  contrary  to  the  pre- 
vious decision  of  the  supreme  court  in  the  case  of  Wade  v.  Hardy;  and  not 
having  claimed  that  it  was  in  conflict  with  any  controlling  decision  of  the 
supreme  court,  and  not  having  asked  that  the  cause  be  certified  to  the  supreme 
court,  they  could  not,  under  a  sense  of  official  duty,  so  certify  the  same.  This 
is  a  full  and  sufficient  return  to  the  writ,  and  shows  good  reason  why  the 
cause  was  not  certified.  It  could  only  become  the  duty  of  the  court  to  certify 
when,  in  the  opinion  of  one  of  the  judges  sitting  in  the  cause,  the  decision 
was  contrary  to  a  previous  decision,  and  after  that  opinion  had  been  commu- 
nicated to  the  majority  of  the  court,  by  an  explicit  statement  that  such  was 
his  conclusion,  in  an  enduring  form,  in  the  shape  of  an  opinion  filed  by  such 
judge  in  the  cause.  This  is  the  only  way  in  which  the  court  can  authorita- 
tively know  that  he  is  of  the  opinion  that  such  decision  does  conflict  with  a 
previous  decision.  The  opinion  rendered  is  not  inconsistent  with  this  return. 
It  will  be  observed  that  there  is  no  disagreement  in  the  opinion  between  Judge 
Hall  and  the  majority  of  the  court  upon  the  legal  proposition  that  "ratifica- 
tion must  be  pleaded,"  in  support  of  which  he  cites  Wade  v.  Hardy.  That 
citation  would  not  have  been  out  of  place  as  an  introduction  to  the  language 
in  which  the  position  of  the  majority  of  the  court  is  stated.  The  difference 
between  them  was  in  the  application  of  the  principle  to  the  facts  of  the  case 
in  hand;  but  it  is  not  intimated,  much  less  expressed,  by  Judge  Hall,  that 
he  deems  the  application  made  by  the  court  of  that  principle  in  that  case  in 
conflict  with  the  decision  in  the  case  of  Wade  v.  Hardy,  or  any  other  decision 
of  this  court.  Even  if  the  majority  of  the  court,  from  the  language  used, 
might  deduce  the  conclusion  that  such  was  his  opinion,  a  certificate  could  not 
be  predicated  upon  such  a  deduction.     Their  act  of  certification  is  purely  min- 
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isterial,  and  their  duty  to  perform  it  must  be  clear  and  unmistakable,  and  not 
dependent  upon  the  solution  of  a  judicial  question.  It  is  for  the  dissenting 
judge  to  solve  that  question  in  his  own  mind  and  conscience;  give  it  expres- 
sion in  authentic  form  upon  the  records  of  the  court,  in  explicit  terms;  and 
only  when  this  is  done  does  it  become  the  duty  of  the  court  to  certify  and 
transfer  the  cause;  anjd,  it  thus  appearing  that  it  never  became  the  duty  of 
the  court  of  appeals  to  certify  and  transfer  the  cause  of  Greenwood  v.  The 
New  York  Life  Insurance  Co.  to  this  court,  the  demurrer  to  the  return  is 
overruled,  the  peremptory  writ  prayed  for  denied,  and  this  cause  dismissed,  at 
the  cost  of  the  relator. 
All  concur,  except  Bat,  J.,  absent. 


Grube  v.  Missouri  Pao.  Ry.  Co. 
(Supreme  Court  of  Missouri.    December  20, 1883.) 

U  Railroad  Companies — Negligence— Violation  of  Ordinance. 

In  an  action  for  an  injury  occasioned  by  the  moving  of  trains  in  a  yard  used  by 
defendant  railroad  company  exclusively  for  the  storage  of  cars  and  m  aking  up  trains, 
allegations  in  the  petition  of  non-compliance  with  municipal  ordinances  regulating 
the  speed  of  trains  and  the  exhibition  of  signals  should  oe  struck  out;  such  ordi- 
nances not  being  applicable  to  railroad  yards. 

9.  Master  and  Servant— Injury  to  Servant— Negligence  of  Foreman. 

But  allegations  that  another  servant  superior  to  plaintiff's  intestate,  for  the  kill- 
ing of  whom  the  action  was  brought,  was  incompetent  and  unskillful,  and  that  cars 
were  moved  in  a  careless  and  negligent  manner,  thus  causing  the  injury,  state  a 
cause  of  action. 

Appeal  from  circuit  court,  Cass  county;  Noah  M.  Givan,  Judge. 

Action  by  Mary  A.  Grube  against  the  Missouri  Pacific  Railway  Company* 
Judgment  for  plaintiff,  and  defendant  appeals. 

T.  J.  Portis  and  Adams  &  Bowles,  for  appellant.  Prosset  Ray  and  8.  B. 
Wyne,  for  respondent. 

Sherwood,  J.  Action  for  damages.  The  substance  of  the  testimony  and 
the  pleadings,  so  far  as  necessary  to  outline  the  cause,  are  as  follows:  The 
plaintiff's  husband  was  injured  in  the  switch-yards  of  defendant  at  Kansas 
City,  Mo.,  on  the  20th  day  of  November,  1883,  from  the  effects  of  which  he 
died  two  days  later.  He  was  employed  by  defendant  to  work  in  its  yards  as 
one  of  a  switch  crew.  A  switch  crew  consisted  of  an  engineer  and  fireman, 
a  foreman  and  two  switchmen.  Deceased  was  one  of  the  switchmen.  At  the 
time  that  he  was  injured  there  were  three  switch-engines  standing  on  one  of 
the  side  tracks  in  the  yard.  They  were  on  the  west  end  of  what  is  called 
M Track  No.  6. "  At  this  place  there  were  coal-chutes  and  a  water-crane,  where 
the  engines  were  coaled  and  watered  each  morning  and  evening  before  the 
men  commenced  work.  The  engines  were  standing  only  a  few  feet  apart,  all 
headed  the  same  way.  Immediately  in  front  of  the  first  engine  (which  was 
numbered  801)  were  some  freight  cars  on  the  same  track,  a  few  feet  distant. 
Standing  just  behind  this  engine,  and  three  or  four  feet  distant,  was  another 
engine,  on  the  front  foot-board  of  which  the  deceased  was  sitting.  Just  be- 
hind this  engine,  and  likewise  only  a  few  feet  away,  was  another  engine.  All 
of  the  engines  were  steamed  up  and  ready  to  go  to  work.  At  that  time  there 
was  another  crew  at  work  in  the  east  end  of  the  yard.  They  came  in  on  this 
side  track  No.  6  for  the  purpose  of  getting  the  cars  which  were  standing  in 
front  of  the  engines,  as  aforesaid.  They  had  an  engine  and  seventeen  cars. 
The  engine  was  on  the  east  end  of  the  string  of  cars  backing  down  track  No. 
6.  In  doing  so,  the  string  of  cars  that  was  being  backed  up  struck  the  three 
ears  that  were  standing  still,  and  drove  them  against  engine  No.  801,  which 
was  forced  against  the  engine  immediately  in  the  rear  of  it,  and  Grube  was 
caught  between  the  two  engines  and  inj  ured.    The  duties  of  the  foreman  were 
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to  direct  the  crew  in  the  switching  of  the  cars  in  the  yard,  to  couple  and  un- 
couple the  cat's,  and  to  generally  help  about  the  work  to  the  same  extent  that 
the  switchmen  did.  One  O'Neal  was  the  foreman  of  the  crew  that  backed  the 
string  of  cars  in  on  track  No.  6.  Plaintiff  alleged  in  her  petition,  as  the  neg- 
ligence upon  which  she  ought  to  recover,  that  the  switch  foreman,  O'Neal, 
was  an  incompetent  and  unskillful  man,  and  unfit  for  the  duties  which  he 
was  required  to  perform;  that  the  cars  were  backed  in  on  side  track  No.  6  in 
a  careless  and  negligent  manner,  whereby  they  were  caused  to  collide  with  the 
cars  standing  thereon,  and  forced  back  against  the  engines;  and  also  no  lamp 
or  lantern  was  displayed  on  the  rear  end  of  the  moving  cars,  as  required  by 
the  ordinances  of  the  city  of  Kansas.  The  answer  was  a  denial  of  all  the  alle- 
gations in  the  petition,  and  further  pleaded  that  the  place  where  the  injury 
occurred  was  within  the  limits  of  the  yard  of  defendant,  which  was  used  ex* 
clusively  by  it  for  the  storage  of  its  cars,  locomotive,  and  other  machinery, 
and  for  making  up  its  trains;  that  part  of  the  yard  is  within  the  limits  of  the 
city  of  Kansas,  Mo.,  and  part  in  the  state  of  Kansas;  that  there  are  no  streets 
and  alleys  laid  out,  established,  or  used  in  the  same,  but  that  it  is  kept  for  the 
transaction  of  business  of  defendant  alone,  and  no  person  except  its  workmen 
and  laborers  has  any  right  to  be  therein;  that  therefore  the  ordinances  pleaded 
by  plaintiff  are  unreasonable,  inapplicable,  and  void,  in  so  far  as  they  attempt 
to  have  them  apply  to  said  yard;  that  the  deceased  and  O'Neal  were  fellow- 
servants;  and  that  the  injury  was  caused  by  the  contributory  negligence  of 
the  deceased. 

The  foregoing  statement,  sustained  as  it  is  by  the  testimony,  sufficiently 
shows  that  the  unfortunate  accident  occnrred  in  a  locality  used  by  the  defend- 
ant as  its  own  private  yard,  and  for  its  own  private  purposes;  and  the  fact 
that  the  locus  in  quo  was  not  inclosed  with  a  fence  did  not  alter  the  situation 
of  the  defendant,  and  increase  its  liability  as  towards  the  deceased.  Very 
frequently,  and  perhaps  most  frequently,  it  would  be  wholly  inconsistent  with 
practical  railroading  to  have  the  private  premises  of  a  railway  company  in- 
closed like  the  residence  grounds  of  an  individual.  The  obvious  necessity 
laid  upon  a  common  carrier  for  the  dispatch  of  its  business,  in  order  to  meet 
the  exigencies  of  its  duty  to  the  public,  evidently  favors  the  idea  that  such 
company  should  not  be  hampered  by  restriction  when  making  up  its  trains* 
and  preparing  its  engines  and  cars  for  the  public  service,  to  the  same  extent 
as  when  actually  engaged  in  the  transportation  of  freight  and  passengers  upon 
ground  over  which  it  has  no  exclusive  control,  and  where  it  owes  a  duty  to 
the  public—a  duty  which  does  not  begin  until  the  private  grounds  of  the 
company  have  been  left  behind,  and  the  duty  and  the  liability  of  the  company- 
become  commensurate.  This  view  is  in  full  accord  with  that  entertained  in 
the  recent  case  of  Rafferty  v.  Railway  Co.,  91  Mo.  83,  3  S.  W.  Rep.  393. 
Any  other  conclusion  than  that  just  announced  would  abolish  all  distinctions 
between  the  exercise  of  a  private  right  and  the  performance  of  a  public  duty* 
and  cannot,  therefore,  be  supported  by  sound  reason.  Because  of  this,  the 
motion  of  defendant  to  strike  out  of  the  petition  certain  clauses  relating  to 
ordinances  of  the  city  of  Kansas  in  regard  to  the  speed  of  trains,  and  the  man- 
ner of  regulating  the  same,  etc.,  should  have  prevailed,  as  such  matter  was 
wholly  redundant,  and  constituted  no  basis  for  a  recovery.  The  ordinance, 
by  its  terms,  might  be  applied  to  cars  or  locomotives  being  moved  in  the  pri- 
vate yards,  or,  for  that  matter,  even  in  the  round-house,  of  the  company ;  but 
such  a  construction  would  be  a  very  strained  and  unnatural  construction, — a 
construction  which  would  sacrifice  to  the  bare  letter  of  the  ordinance  its  most 
vital  part,  its  object,  spirit,  and  purpose.  Whenever  a  law,  whether  public 
or  local,  can  be  so  construed  as  to  avoid  such  an  unreasonable  result,  a  very 
familiar  rule  requires  that  it  should  be  done.  As  the  motion  to  strike  out 
portions  of  the  petition,  as  aforesaid,  should  have  been  successful,  the  same 
line  of  reasoning  condemns  the  giving  of  the  first  and  second  instructions 
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given  at  the  instance  of  the  plaintiff,  which  had  as  a  basis  for  plaintiff's  re- 
covery the  failure  of  defendant,  when  moving  its  cars  in  its  yard,  to  comply 
with  the  ordinance  heretofore  mentioned. 

But,  notwithstanding  the  error  committed  as  already  stated,  it  does  not  fol- 
low that  plaintiff  has  no  cause  of  action.  The  other  allegations  of  the  petition, 
if  supported  by  the  evidence,  as  they  would  seem  to  be,  afford  grounds  upon 
which  a  verdict  might  rest;  for,  though  the  company  owed  no  duty  to  the  pub- 
lic when  engaged  in  making  up  its  trains  in  its  own  private  yard,  yet  it  did 
owe  a  d uty  to  its  employes  engaged  i  n  t  hat  locality  and  occupation.  The  judg- 
ment is  reversed,  and  the  cause  remanded. 

Nouton,  C.  J.,  and  Brace,  J.,  concur  in  the  result.  Black,  J.,  concurs. 
Ray,  J.,  absent. 


Campbell,  Comptroller,  -o.  Pope  et  al. 
{Supreme  Court  of  Missouri.    December  20, 18S8.) 

1.  Corporations— Acts  of  Officers— Acquiescence— Ratification. 

Where  a  corporation  is  made  party  defendant  to  an  action  by  service  upon,  its 
president,  as  authorized  by  statute,  and  is  represented  by  its  attorney,  it  will  be  pre- 
sumed to  know  what  transpires  in  the  action,  and  that  on  appeal  by  it  an  appeal- 
bond  was  executed  for  it  by  its  president  without  attaching  the  corporate  seal,  and 
haying  acquiesced  in  such  execution  during  the  pendency  of  the  appeal,  and  until 
suit  on  the  bond,  will  be  held  to  have  ratified  it. 

9.  Judgment— For  Negligence— Assignment— Joint  Defendants— Municipal  Cor- 
porations. 

The  charter  of  St.  Louis,  $  9*  requires  the  joinder,  in  an  action  againt  the  city  for 
negligence,  of  all  parties  jointly  liable,  and  that  the  execution  shallce  first  collected 
of  the  other  defendants,  and  only  from  the  city  when  the  other  defendants  are  in- 
solvent. Held,  that  a  judgment  recovered  in  such  an  action,  of  which  the  city  took 
an  assignment  on  payment,  was  not  satisfied,  and  could  be  enforced  by  the  city 
against  its  co-defendants. 

Appeal  from  St.  Louis  circuit  court;  Sitepard  Barclay,  Judge. 

Action  by  Robert  A.  Campbell,  comptroller  of  the  city  of  St.  Louis,  upon 
an  appeal-bond  executed  by  the  Pope  Iron  &  Metal  Company  by  K.  C.  Pope, 
its  president,  and  by  B.  C.  Pope  and  Harrison  W.  Burton  as  sureties.  Judg- 
ment was  rendered  for  defendants  below,  and  plaintiff  appeals. 

Leverett  Bell,  for  appellant.    Taylor  d*  Pollard,  for  respondents. 

Norton,  C.  J.  The  record  discloses  the  following  facts:  That  on  the  23d 
of  March,  1882,  one  Mary  Grogan  recovered  judgment  in  the  St.  Louis  circuit 
court  against  a  corporation  known  as  the  "Pope  Iron  &  Metal  Company,"  and 
a  corporation  named  the  "Broadway  Foundry  Company,"  and  the  city  of  St. 
Louis,  for  $3,500,  for  the  death  of  her  minor  son,  occasioned  by  the  negligence 
of  defendants.  That  an  appeal  from  said  judgment  was  prosecuted  to  the  St. 
Louis  court  of  appeals,  where  the  judgment  of  the  circuit  court  was  affirmed, 
and  from  this  judgment  of  affirmance  the  said  Pope  Iron  &  Metal  Company 
prosecuted  an  appeal  to  this  court,  which  resulted  in  an  affirmance  of  said 
judgment.  That  on  taking  said  appeal  from  the  judgment  of  the  St.  Louis 
court  of  appeals  to  this  court  an  appeal-bond,  of  which  the  following  is  a  cer- 
tified copy,  was  given,  to- wit: 

"Know  all  men  by  these  presents  that  we,  Pope  Iron  Metal  Company,  as 
principal,  and  Richard  C.  Pope  and  H.  W.  Burton,  as  sureties,  are  held  and 
firmly  bound  unto  Mary  Grogan  in  the  sum  of  eight  thousand  dollars,  for  the 
payment  of  which  well  and  truly  to  be  made  we  bind  ourselves,  our  heirs,  ex- 
ecutors, and  administrators,  jointly  and  severally,  firmly  by  these  presents, 
sealed  with  our  seals,  and  dated  at  St.  Louis  this  19th  day  of  June,  1883.  The 
condition  of  the  above  obligation  is  such,  that  whereas,  Pope  Iron  &  Metal 
Company  has  appealed  from  the  judgment  rendered  against  it,  and  in  favor 
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of  Mary  Grogan,  in  the  St.  Louis  court  of  appeals:  now,  if  said  appellant  shall 
prosecute  its  appeal  with  due  diligence  to  a  decision  in  the  supreme  court,  and 
shall  perform  such  judgment  as  shall  be  given  by  the  supreme  court,  or  such 
as  the  supreme  court  may  direct  the  St.  Louis  circuit  in  the  city  of  St.  Louis 
to  give,  and,  if  the  judgment,  or  any  part  thereof,  be  affirmed,  will  comply 
with  and  perform  the  same,  as  far  as  it  may  be  affirmed,  and  pay  all. damages 
and  costs  which  may  be  awarded  against  it  by  the  supreme  court,  then  this 
obligation  to  be  void;  otherwise  to  remain  in  full  force  and  effect. 

"Pope  Iron  Metal  Co.    [Seal.]       "Richard  Pope.  [Seal.] 

"By  R.  C.  Pope,  Pres.        [Seal.]       "Haurison  W  Burton.    [Seal.  J 

"Affirmed  in  open  court  this  19th  day  of  June,  1883. 
"Attest:    Jos.  P.  Barer,  Clk." 

The  judgment  thus  obtained  was  duly  assigned  by  said  Mary  Grogan  to 
George  M.  Stewart,  and  was  by  said  Stewart  duly  assigned  to  Robert  A.  Camp- 
bell, the  plaintiff  in  this  suit,  who  is  and  was  at  the  time  of  said  assignment 
the  comptroller  for  the  city  of  St.  Louis,  and  who  paid  out  of  the  funds  of  the 
city  the  sum  of  $4,287.50  to  said  Stewart  therefor.  It  also  appears  that  said 
Mary  Grogan  on  the  23d  December,  1885,  by  her  certain  writing,  sold,  trans- 
ferred, and  assigned  all  her  right  and  interest  in  said  appeal-bond  to  plaintiff, 
Campbell,  and  it  is  upon  this  appeal-bond  that  he  sues  the  parties  who  exe- 
cuted the  same,  alleging  in  his  petition  that  the  Pope  Iron  &  Metal  Company 
has  not  paid  said  judgment,  or  any  part  thereof ;  and  asking  judgment  on  said 
bond  for  the  amount  of  said  judgment,  interest,  and  cost. 

The  defendants  denied  the  execution  of  the  appeal-bond,  and  further  set  up 
that  the  defense  that  the  Mary  Grogan  judgment,  by  virtue  of  the  payment 
made  by  Campbell  out  of  the  funds  in  his  hands  as  comptroller  of  the  city  of 
St.  Louis,  was  in  law  satisfied.  A  trial  before  the  court  resulted  in  a  judg- 
ment for  defendants,  and  the  cause  is  before  us  on  plaintiff's  appeal  therefrom. 

On  the  trial,  among  other  things,  it  was  proved  that  R.  C.  Pope,  at  the  time 
he  signed  the  appeal-bond,  was  president  of  the  Pope  Iron  &  Metal  Company, 
and  that  as  such  he  signed  the  name  of  said  company  to  said  bond,  and  that 
he  and  Burton,  who  was  also  an  officer  of  said  company,  signed  the  same  as 
sureties.  Pope  in  his  evidence  stated  that  he  had  not  been  authorized  by  the 
board  of  directors  to  sign  said  bond,  and  that  the  Pope  Iron  &  Metal  Company 
had  a  corporate  seal. 

It  is  claimed  by  respondents  that  the  appeal-bond  in  question,  though  signed 
and  sealed  as  shown  in  the  copy  above  given,  was  never  executed  by  the  Pope 
Iron  &  Metal  Company,  inasmuch  as  the  seal  of  the  corporation  was  not  af- 
fixed thereto.  "The  old  rule  of  the  common  law  undoubtedly  was  that  cor- 
porations aggregate  could  contract  or  appoint  special  agents  for  that  purpose 
only  by  deed.  In  England,  this  rule  has,  in  modern  times,  been  greatly,  though 
gradually,  relaxed;  and  in  our  own  country,  where  private  corporations  have 
been  multiplied  beyond  any  former  example,  on  account  of  the  inconvenience 
and  injustice  which  must  in  practice  result  from  its  technical  strictness,  the 
rule  has,  as  a  general  proposition,  been  completely  done  away  with."  Ang. 
&  A.  Corp.  §  219. 

While  a  seal  of  a  corporation  affixed  to  a  writing  or  contract  executed  by 
the  proper  officer  of  the  corporation  is  evidence  that  the  contract  or  writing 
is  a  corporate  act,  and  that  the  officer  executing  it  did  not  exceed  bis  author- 
ity, it  seems  to  be  nevertheless  true  that  if  the  officer  executing  the  instrument 
for  and  on  behalf  of  the  company  was  authorized,  by  vote  or  resolution,  to  ex- 
ecute it,  that  such  authorization  would  dispense  with  the  necessity  of  affixing 
the  corporate  seal;  inasmuch  as  such  resolution  or  vote  would  as  clearly,  if 
not  more  so,  indicate  that  the  act  was  a  corporate  act  dorie  by  the  authority 
of  the  corporation,  as  affixing  the  seal  would  indicate  it.  "The  acts  of  the 
board  of  directors,  evidenced  by  a  written  vote,  are  as  completely  binding  on 
the  corporation,  and  as  complete  authority  to  their  agents,  as  the  most  solemn 
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acts  done  under  the  corporate  seal. "  2  Kent,  Coram.  291 ;  Field,  Corp.  §  283. 
MIn  general,  it  may  be  laid  down  that  not  only  the  appointment,  but  the  au- 
thority, of  an  agent  may  be  implied  from  the  adoption  or  recognition  of  his  acts 
by  the  corporation  or  its  directors. "  Ang.  &  A.  Corp.  $  284,  p.  297 .  "  If  a  cor- 
poration ratify  the  unauthorized  act  of  its  agent,  the  ratification  is  equivalent 
to  a  previous  authorization,  as  in  the  case  of  natural  persons.  Such  ratifica- 
tion need  not  be  by  any  formal  vote  or  resolution  of  the  corporation,  or  be  au- 
thenticated by  the  corporate  seal.  Thus,  where  the  president  of  a  railroad 
company  established  certain  rates  of  fare  and  freight  on  a  railroad,  the  cor- 
poration receiving  and  appropriating  such  rates  was  held  to  have  ratified  the 
president's  acts,  and  as  tantamount  to  an  original  authority. "  Bank  v.  Fricke, 
75  Mo.  183.  In  Chouteau  v.  Allen.  70  Mo.  240,  it  is  held  that  notice  to  the 
officers  of  a  corporation  of  the  unauthorized  acts  of  their  predecessors  in  office 
is  notice  to  the  corporation,  and,  if  no  dissent  is  expressed,  ratification  will 
be  presumed,  and  the  acts  become  binding  on  the  corporation. "  So  in  Kiley  v. 
Forsee,  57  Mo.  890,  it  is  said  "that  it  is  a  settled  rule  that  not  only  the  ap- 
pointment, but  the  authority,  of  the  agent  of  the  corporation  may  be  implied 
from  the  adoption  or  recognition  of  his  acts  by  the  corporation."  In  view  of 
the  principles  above  stated,  and  the  fact  that  in  the  suit  of  Mary  Grogan 
against  the  defendant  corporation  and  others  the  statute  authorized  it  to  be 
brought  into  court  by  service  of  summons  upon  its  president  or  other  chief 
officer,  and  in  view  of  the  fact  that  when  thus  brought  in  it  is  held  to  know 
what  transpires  in  the  suit,  and  in  this  case  to  the  knowledge  of  the  fact  that 
it  had  taken  an  appeal  from  the  judgment  of  the  St.  Louis  court  of  appeals. to 
this  court,  and  that  an  appeal-bond  had  been  given  to  operate  as  a  supersedeas, 
and  the  further  fact  that  this  bond  had  been  executed  for  it  by  its  president 
without  affixing  the  seal  of  the  corporation,  and  that  after  the  pendency  of 
said  appeal  for  two  or  more  years  in  this  court  the  judgment  was  affirmed;  in 
Tiew  of  the  above  and  the  further  fact,  which  appears  from  the  report  of  the 
case  in  87  Mo.  321,  that  defendant  was  represented  by  its  counsel, — we  must 
bold  that  this  knowledge  and  acquiescence  in  the  act  of  its  president  in  execut- 
ing the  bond  in  question,  without  attaching  the  corporate  seal,  and  in  the 
manner  it  was  executed  and  sealed,  amounts  to  a  ratification  and  adoption  of 
the  act,  and  gives  to  it  by  such  ratification  as  much  validity  as  if  the  cor- 
poration, through  its  directors,  by  resolution  or  vote,  had  authorized  it  to  be 
executed  in  that  way. 

It  is  next  insisted  that  the  evidence  shows  that  the  payment  out  of  the  city 
funds  in  plaintiff's  hands,  as  comptroller  of  the  city  of  St.  Louis,  to  Stewart, 
for  the  assignment  of  the  judgment  to  him  by  Stewart,  was  a  satisfaction  of 
the  judgment,  and  that  for  that  reason  no  action  could  be  maintained  either 
by  Mrs.  Grogan  or  her  assignee  on  said  appeal- bond ;  the  condition  of  the  bond 
having  been  fulfilled  by  the  satisfaction  of  the  judgment.  Whether  the  pay- 
ment made  by  Campbell  was  a  satisfaction  of  the  judgment  depends  greatly 
upon  the  intention  with  which  it  was  made,  and  upon  the  construction  to  be 
pat  on  the  following  provision  of  the  charter: 

"Sec.  9.  Whenever  the  city  shall  be  made  liable  to  an  action  for  damages, 
by  reason  of  the  unauthorized  or  wrongful  acts,  or  of  the  negligence,  care- 
lessness, or  unskillf  ulness,  of  any  person  or  corporation,  and  such  person  or 
corporation  shall  also  be  liable  to  an  action  on  the  same  amount  by  the  party 
so  injured,  the  injured  party,  if  he  sue  the  city  for  damages  suffered  by  him, 
shall  also  join  such  other  person  or  persons  or  corporation  so  liable,  if  residing 
in  the  state,  so  that  they  can  be  served  with  process,  as  a  defendant  or  defend- 
ants in  bis  suit,  and  no  judgment  shall  be  rendered  against  the  city  unless 
judgment  is  rendered  against  such  other  person  or  corporation  so  liable  to  be 
sued  as  aforesaid;  and  if  any  action  be  brought  against  the  city  alone,  and  it 
is  made  to  appear  that  any  person  or  corporation  ought  to  be  joined  as  a  de- 
fendant in  the  suit,  according  to  the  provisions  of  this  section,  the  plaintiff 
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shall  be  nonsuited;  but  no  person  shall  be  liable  under  this  act  to  be  sued 
jointly  with  the  city,  who  would  not  be  liable  to  be  sued  separately,  irrespect- 
ive of  its  provisions.  When  a  judgment  shall  be  obtained  against  the  city 
and  the  other  party  liable  as  aforesaid,  execution  shall  issue  against  all  the 
defendants  in  the  ordinary  form,  but  shall  first  be  enforced  and  collected  of 
the  other  defendants,  and  shall  not  be  collected  of  the  city  unless  the  other 
defendants  are  so  insolvent  that  the  same  cannot  be  made  out  of  them,  and 
in  that  case  the  city  shall  pay  only  so  much  of  the  judgment  as  cannot  be  made 
out  of  the  other  defendants." 

It  is  evident  that  under  this  charter  provision  the  joint  judgment  rendered 
against  the  city  of  St.  Louis,  the  Pope  Iron  &  Metal  Company,  and  Broadway 
Foundry  Company  was  only  enforceable  against  the  city  by  execution,  in  the 
event  that  payment  of  the  judgment  could  not  be  enforced  against  the  other 
defendants.  The  liability  of  the  city  is  contingent,  and  made  to  depend  on 
the  fact  that  the  other  defendants  in  the  judgment  are  insolvent,  and  in  this 
respect  the  city  stands  upon  different  ground  from  that  occupied  generally  by 
joint  tort-feasors.  Keeping  this  distinction  in  view,  can  the  payment  made 
by  Campbell  with  the  funds  of  the  city  for  the  assignment  of  the  judgment 
be  held  as  a  satisfaction  of  it?  This  question  must  be  answered  in  the  light 
of  the  authorities. 

In  section  444,  Freem.  Ex'ns,  it  is  said:  "The  voluntary  payment  of  the 
amount  due  on  a  judgment  or  execution,  if  made  unconditionally,  and  with- 
out any  reservation,  to  keep  the  judgment,  is  unquestionably  and  irrevocably 
a  satisfaction  of  the  writ,  no  matter  by  whom  the  payment  is  made."  This 
authority  is  recognized  in  the  case  of  Mill  Co.  v.  Sugg,  83  Mo.  476,  where  it 
is  incidentally  held  that  if,  on  the  payment  made  in  that  case,  an  assignment 
of  the  judgment  had  been  taken,  it  would  not  have  operated  as  a  satisfaction 
of  the  judgment. 

In  section  472,  Freem.  Judgm.,  it  is  said:  "Whether  one  of  the  several 
persons  against  whom  a  joint  judgment  has  been  rendered,  maypay  the  judg- 
ment, and  keep  it  on  foot  by  any  means  or  for  any  purpose,  is  a  question  upon 
which  the  authorities  are  very  equally  divided.  It  is  held  in  New  York,  in  the 
case  of  Harbeck  v.  Vanderbilt,  20  N  Y.  395,  that  when  one  of  several  defend- 
ants against  whom  there  is  a  joint  judgment  pays  to  the  other  party  the  entire 
sum  due,  the  judgment  thereby  becomes  extinguished,  whatever  may  be  the 
intention  of  the  parties  to  the  transaction.  If,  therefore,  in  such  a  case,  a  de- 
fendant take  an  assignment  to  himself,— or,  unless  under  special  circumstances, 
even  to  a  third  person,  for  his  own  benefit, — the  ass  ignment  is  void,  and  the  judg- 
ment is  satisfied.  The  rule  laid  down  in  New  York  seems  to  be  recognized  in 
Massachusetts,  and  is  distinctly  affirmed  in  Alabama  and  North  Carolina. w 
On  the  other  hand,  in  the  cases  of  Co  fee  v.  Tevis,  17  Cal.  239;  Wheeler's  Estate, 
1  Md.  Ch.  SO;  Brown  v.  White,  29  N.  J.  Law,  516,— the  right  of  any  defend- 
ant to  furnish  money  to  pay  the  whole  judgment,  by  taking  an  assignment  to 
a  third  person  to  employ  the  judgment  as  a  means  of  enforcing  contribution 
from  his  co-defendants,  is  distinctly  and  confidently  affirmed.  The  right  to 
subrogate,  in  such  cases,  is  made  to  depend  only  on  the  intention  of  the 
debtor  in  making  the  payment.  The  same  doctrine  is  announced  in  the  case 
of  Mclntyre  v.  Miller*  13  Mees.  &  W.  728,  when  this  question  underwent 
investigation,  where  it  is  said:  "To  construe  that  as  payment  which  is  meant 
to  be  an  assignment  is  a  contradiction  in  terms."  Viewing  the  transaction 
or  payment  in  this  case  in  the  light  of  the  intimation  made  in  the  New  York 
case  above  referred  to,  that  under  special  circumstances  a  payment  could 
be  made  and  an  assignment  of  the  judgment  taken  to  a  third  person,  that 
would  not  operate  as  a  satisfaction  of  the  judgment. 

The  "special  circumstances"  referred  to  may  be  said  to  exist  in  this  case, 
considering  the  relation  that  the  city  of  St.  Louis  sustained  to  its  co-defend- 
ants, the  Pope  Iron  &  Metal  'Company  and  Broadway  Foundry  Company,  as 
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to  its  ultimate  and  contingent  liability  on  the  Mary  Grogan  judgment.  View- 
ing it  in  this  light,  and  in  the  light  of  the  line  of  authorities  last  cited,  and 
the  intimation  contained  in  the  case  of  Mill  Co.  v.  8ugg,  83  Mo.,  supra,  that 
the  character  of  the  payment  must  be  determined  by  the  intention  with  which 
it  was  made,  we  must  and  do  hold  that  the  payment  made  by  Campbell  for 
the  assignment  of  the  judgment  was  not  intended  to  be  a  satisfaction  of  the 
judgment,  and  that  the  assignment  thereof  to  him  was  made  for  the  purpose 
of  keeping  the  Judgment  alive,  so  that  it  might  be  enforced  against  the  co-de- 
fendants, who,  under  the  judgment  and  charter  provision  above  quoted,  were 
primarily  liable  for  its  payment.  The  trial  court,  as  shown  by  the  instruc- 
tion given,  held  that  the  judgment  was  satisfied  by  the  payment  made  by 
Campbell,  and  tried  the  case  on  a  different  theory  from  that  herein  announced, 
and  the  judgment  is  hereby  reversed,  and  cause  remanded. 
All  concur,  except  Rat,'  J.,  absent. 


Harney  et  al.  v.  Donohoe  et  al. 

(Supreme  Court  of  Missouri.    December  20,  1888.) 

1.  Conversion— Realty  Acquired  by  Administrator— Rights  op  Alien  Heirs. 

Rev.  St.  Mo.  1885,  p.  51,  $  2,  provided  that  where  a  deceased  had  purchased  real 
estate,  and  not  completed  payment,  the  administrator  might  complete  the  payment 
out  of  assets  in  his  hands,  "and  such  real  estate  shall  be  disposed  of  as  other  real 
estate. "  Held,  that  where  an  administrator  completed  payment  under  a  contract 
made  with  the  deceased,  and  took  the  title  tfas  administrator, "  the  property  was 
not  constructively  changed  to  personalty,  and  held  for  the  benefit  of  the  next  of 
kin,  but  remained  realty  for  the  benefit  of  the  heirs;  and  that  non-resident  alien 
heirs,  being  incompetent  to  take  realty,  had  no  rights  therein. 
3.  Limitation  or  Actions— Running  of  Statute— In  Favor  of  Administrator. 

The  administrator  having  made  final  settlement,  and  received  his  discharge,  and 
thereafter  continued  to  occupy  the  land  under  claim  of  title,  the  statute  of  limita- 
-'  tions  began  to  run  in  his  favor  from  the  date  of  his  discharge. 

Appeal  from  St.  Louis  circuit  court;  Shepard  Barclay,  Judge. 

Action  by  Mary  Harney  and  others  against  Terence  Donohoe  and  others, 
to  compel  the  conveyance  of  certain  property  in  the  city  of  St.  Louis.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 

J.  M.  Holmes,  for  appellants.    Jay  L.  Torrey,  for  respondents. 

Black,  J.  This  is  a  suit  to  compel  the  defendants  to  convey  to  two  of  the 
plaintiffs  one-half  of  a  lot  33  by  85  feet  in  the  city  of  St.  Louis.  The  agreed 
statement  discloses  the  following  facts:  Francis  Donohoe  purchased  the  lot 
from  O'Fallon  in  1889,  and  received  a  bond  for  a  conveyance,  conditioned 
upon  the  payment  of  $450.  Francis  Donohoe  died  in  September,  1842.  At 
that  time  he  had  paid  all  the  purchase  price,  except  the  sum  of  $10.  Terence 
Donohoe,  brother  of  the  deceased,  took  out  letters  of  administration  in  Sep- 
tember, 1842,  and,  among  other  property,  inventoried  this  title-bond.  He  made 
final  settlement-  of  the  estate,  and  was  duly  discharged  in  September,  1847. 
"On  January  1, 1844,  Terence  Donohoe,  having  personally  completed  the  pay- 
ment of  the  sum  of  $450,  took  a  deed  from  John  O'Fallon  to  the  lot  in  con- 
troversy to  *  Terence  Donohoe,  administrator  of  Francis  Donohoe,  deceased.' 
From  and  after  said  conveyance  he  personally  held  open  and  notorious  pos- 
session of  and  used  and  occupied  said  land  in  controversy  for  his  own  use, 
and  improved  it  until  the  year  1878,  when,  without  consideration,  he  conveyed 
the  same  to  his  son  John  F.  Donohoe,  and  his  daughter  Margaret  Kortzen- 
dorffer,  defendants,  in  undivided  equal  portions.1'  Francis  Donohoe  died, 
leaving  as  his  nearest  of  kin  his  brother  Terence,  who  became  administrator, 
and  who  then  resided  in  this  state.  He  also  left  a  sister,  Margaret  lieilley, 
and  a  brother,  John  Donohoe,  both  of  whom  resided  in  Ireland.  John  died 
there  in  1867,  leaving  four  children,  Mary  Harney  and  Ann  Donohoe,  the 
plaintiffs  in  this  suit.   They  came  to  this  state  in  1856  and  1863.    John  Dono- 
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hoe  also  left  two  boys,  who  bare  not  been  heard  from  for  seven  years  and 
more.  Neither  Margaret  Reilley  nor  her  children,  if  any  she  had,  ever  left 
Ireland. 

Under  the  statutes  of  this  state,  as  they  existed  from  1835  to  1845,  a  resi- 
dent alien  could  acquire  real  estate  here  by  descent  or  purchase.  St  1835,  p. 
66;  Rev.  St.  1845,  p.  113.  These  statutes  did  not  apply  to  aliens  non-resi- 
dents of  the  United  States.  Wacker  v.  Wacker,  25  Ma  426.  Terence  Dono- 
hoe, therefore,  inherited  the  real  estate  belonging  to  Francis  at  the  time  of 
the  death  of  Francis.  The  other  brother  and  sister  of  deceased  being  aliens, 
and  residing  in  Ireland,  could  take  no  interest  whatever  in  the  real  estate. 
As  to  that  Terence  was  the  sole  heir. 

Nothing  in  the  statute  as  to  common  law,  however,  prevented  the  non-resi- 
dent aliens  from  taking  as  distributees  of  the  personal  property.  Qreenia  v. 
Qreenia,  14  Mo.  526.  The  claim  of  the  plaintiffs  then  is  that,  when  Terence 
took  the  deed  from  O'Fallon  to  himself  as  administrator,  he  held  the  property 
for  the  distributees,  and  not  for  the  heirs.  An  executor  or  administrator  is 
a  trustee,  and  when  he  purchases  property  with  funds,  of  the  estate  he  holds 
the  property  in  trust  for  the  estate,  and  those  entitled  thereto;  and  it  makes 
no  difference  whether  the  deed  be  to  him  as  executor  or  administrator  or  not. 
But  it  does  not  follow  that  this  property  must  be  treated  as  personal  property. 
The  statute,  as  far  back  as  1835,  enacted  that  where  the  deceased  had  pur- 
chased real  estate,  and  not  completed  the  payment,  and  the  completion  of  the 
payment  would  be  beneficial  to  the  estate,  and  not  injurious  to  the  creditors, 
the  administrator  might,  by  order  of  the  court,  complete  the  payment  out  of 
assets  in  his  hands,  "and  such  real  estate  shall  be  disposed  of  as  other  real  es- 
tate." Section  2,  p.  51,  Rev.  St.  1835.  Francis  Donohoe,  at  the  time  of  his 
death,  had  an  equitable  title  to  this  property.  His  interest  therein  was  a  real- 
estate  interest.  Had  the  administrator  paid  the  $10,  balance  of  the  purchase 
price,  out  of  the  assets  of  the  estate  by  order  of  the  court,  the  property  would 
have  been  real  estate,  and  descended  to  the  heirs  of  the  deceased.  That  he 
paid  the  balance  of  the  purchase  price  from  his  own  funds  can  be  of  no  dis- 
advantage to  him.  When  he  took  the  deed  to  himself  as  administrator,  he 
held  the  property  for  the  benefit  of  those  entitled  to  the  real  estate.  Terence 
Donohoe,  being  the  sole  heir,  held  the  property  for  himself,  after  the  payment 
of  the  debts  of  the  estate.  It  was  real  estate  from  first  to  last,  and  neither  the 
plaintiffs  nor  their  ancestor  ever  had  any  right  to  it,  or  any  part  thereof.  As 
a  general  rule,  the  administrator  has  nothing  to  do  with  the  real  estate,  where 
there  is  sufficient  personal  property  to  pay  the  debts;  but  in  cases  like  this, 
where  the  purchase  price  of  real  estate  has  not  been  completed,  the  com- 
pletion of  the  payment  from  the  assets  of  the  estate  does  not  change  the  char- 
acter of  the  property  from  real  to  personal.  The  law  intends  that  it  shall  re- 
main real  property,  and  subject  to  the  laws  of  descent. 

Besides  all  this,  the  administrator  made  final  settlement  and  received  his 
discharge  in  September,  1847.  His  trusteeship  was  then  at  an  end,  and  there 
is  no  reason  why  the  statute  of  limitations  should  not,  from  that  time,  run  in 
his  favor.  Terence  Donohoe  used  the  property  as  his  own,  and  bad  open  and 
notorious  possession  for  a  period  of  over  30  years,  and  that  of  itself  constitutes 
a  complete  defense. 

The  judgment  is  affirmed. 

Bat,  J.,  absent.    The  other  judges  concur. 
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Thomas  «.  State. 
(Supreme  Court  of  Arkansas.    December  15, 1888.)' 

Is  Pwmxtrt— Indictment— Description  op  Opfensb. 

An  assignment  of  perjury  in  an  indictment  for  falsely  making  an  affidavit  to  a 
claim  presented  to  the  county  court,  stating  that  the  truth  was  that  defendant  did 
not  furnish  "a  suit  of  clothing  and  underclothing  of  the  value  of  $18,  and  one  coffin 
of  the  value  of  $10,  as  sworn  to,  "puts  in  issue  nothing  but  the  value  of  the  articles, 
and  admits  that  they  were  furnished. 

2.  Same— Evidence. 

In  such  case,  proof  by  one  witness  that  the  coffin  was  worth  97.  by  another  that 
defendant  arranged  to  pay  65  cents  for  the  labor  in  making  it,  and  by  another  that 
a  coat  and  vest  similar  to  the  one  used  could  be  bought  at  a  place  other  than  that  at 
which  those  furnished  were  procured  for  $8.50  or  $4,  and  by  a  third  that  defendant 
sent  him  for  the  clothing,  giving  him  money  to  pay  for  them,  the  exact  amount  of 
which  witness  did  not  remember,  but  which  might  be  more  than  $8.  and  that  it  was 
not  sufficient,  but  that  the  merchant  allowed  him  to  take  them,  will  not  sustain  a 
verdict  of  guilty. 

Appeal  from  circuit  court,  Randolph  county;  J.  M.  Butler,  Judge. 

Indictment  against  R.  F.  Thomas  for  perjury  in  falsely  swearing  to  an  ac- 
count presented  to  the  county  court  of  Randolph  county  for  furnishing  cer- 
tain clothing  to  and  a  coffin  for  the  burial  of  a  pauper.  The  affidavit  stated 
that  he  furnished  a  coat,  pants,  vest,  and  underclothing  worth  $13,  and  a  cof- 
fin worth  $10.  On  the  trial  a  witness  Kemper  testified  that  he  made  the  cof- 
fin, which  was  worth  about  $7,  and  that  another  man  furnished  the  lumber. 
Another,  Ray,  said  that  defendant  told  him  to  divide  $1.80  he  owed  defendant 
with  Kemper  to  pay  for  making  the  coffin  and  for  witness1  trouble  in  going 
after  the  clothing.  There  was  evidence  tending  to  show  that  defendant  fur- 
nished the  lumber  for  the  coffin,  and  lined  it,  and  that  the  witness  Kemper 
knew  nothing  about  who  furnished  it.  Witness  Ray  also  'Stated  that  de- 
fendant gave  him  money  to  go  for  the  clothing;  how  much  he  did  not  re- 
member, but  it  might  have  been  more  than  $6,  and  it  was  not  enough  to  pay 
for  the  clothing,  bnt  the  merchant  let  him  take  them.  One  witness  stated 
that  the  coat  and  vest  were  used,  but  the  new  pants  were  not,  as  a  pair  was 
found  in  deceased's  trunk  which  were  used;  defendant  saying  that  he  would 
pay  the  balance  on  the  clothing,  about  80  cents,  and  take  the  pants.  There 
was  also  some  underclothing,  the  value  of  which  was  not  fixed  by  the  witness, 
bnt  a  similar  coat  and  vest,  he  stated,  could  be  bought  at  one  place  (other  than 
the  place  those  used  were  obtained)  for  from  $3.50  to  $4.  The  jury  found  de- 
fendant guilty,  and  judgment  was  rendered  thereon,  from  which  he  appeals. 

Appellant,  pro  se.    D.  W.  Jones,  Atty.  Gen.,  for  the  State. 

Battle,  J.  Appellant  presented  an  account  for  allowance  to  the  Randolph 
county  court,  in  which  he  charged  the  county  of  Randolph  $13  for  a  coat, 
pants,  vest,  and  underclothing,  and  $10  for  a  coffin,  furnished  by  him  for  the 
dressing  and  burial  of  the  remains  of  Elijah  Johnson,  a  poor  and  indigent 
person,  who  died  in  Randolph  county.  He  appended  an  affidavit  to  the  ac- 
count, in  which  he  swore  that  the  amounts  charged  were  the  cost  of  the  same; 
that  the  coffin  furnished  was  such  as  cabinet  workmen  usually  sell  for  $10; 
that  the  account  was  just;  that  the  prices  charged  are  what  the  articles  fur- 
nished were  reasonably  worth  in  currency;  and  that  the  statements  made  in 
the  account  are  true.  For  making  this  affidavit  he  was  indicted  for  perjury. 
The  assignments  of  perjury  in  the  indictment  are  in  the  following  words: 
"The  said  R.  F.  Thomas  well  knew  that  said  affidavit  was  false  and  fraudu- 
lent when  he  so  made  it;  the  truth  being  that  the  said  R.  F.  Thomas  did  not 
furnish  the  said  Elijah  Johnson,  deceased,  a  suit  of  clothes,  pants,  vest,  and 
underclothing  of  the  value  of  thirteen  dollars,  as  charged  and  sworn  to  in  said 
account,  and  one  coffin  of  the  value  of  ten  dollars,  as  sworn  to  as  above 
stated." 

v.l0s.w.no.8— 13  C  c\r\a\o 
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The  effect  of  the  assignments  of  perjury  contained  in  the  indictment,  if  suf- 
ficient for  any  purpose,  is  to  admit  the  furnishing  of  the  clothes  and  coffin, 
and  to  deny  that  the  clothes  were  of  the  value  of  $13,  and  that  the  coffin  was 
worth  $10.  Schaetzel  v.  Insurance  Co.,  22  Wis.  412;  Feely  v.  Shirley,  43  Cal. 
369;  Larney  v.  Mooney,  50  Cal.  610.  The  question,  therefore,  is,  did  appel- 
lant feloniously,  willfully,  falsely,  knowingly,  and  corruptly  swear  that  the 
clothes  were  worth  $13  and  the  coffin  $10,  as  charged  in  the  indictment?  To 
sustain  an*  indictment  for  perjury,  the  evidence  must  more  than  counter-bal- 
ance the  oath  of  the  prisoner,  and  the  legal  presumption  of  his  innocence. 
One  witness  is  sufficient  to  prove  what  the  witness  swore,  but  more  is  neces- 
sary to  prove  the  falsity  of  what  was  sworn.  The  oath  of  the  prisoner  is  en- 
titled to  have  the  same  effect  as  is  given  to  that  of  a  credible  witness.  If 
nothing  more  than  the  testimony  of  one  witness  was  introduced  to  prove  its 
falsity,  the  scale  of  evidence  would  be  exactly  balanced,  and  additional  evi- 
dence would  be  necessary  to  destroy  the  equilibrium  before  the  accused  could 
be  convicted.  The  additional  evidence  must  therefore  be  corroborative  of  the 
testimony  of  the  accusing  witness,  and  the  corroboration  must  go  beyond 
slight,  indifferent,  or  immaterial  particulars,  and  must  go  to  some*one  partic- 
ular false  statement.  "It  will  not  be  sufficient  to  prove  by  one  inadequate 
line  of  testimony  that  one  statement  made  by  the  defendant  is  false,  and  then 
by  another  inadequate  line  of  testimony  that  another  statement  made  by  him 
is  false. "  1  Greenl.  Ev.  88  257, 258;  3  Greenl.  Ev.  88  198-200;  Whart.  Crim. 
Ev.  §  387;  2  Bish.  Crim.  Proc.  (3d  Ed.)  §§  928-938. 

Tested  by  the  rule  laid  down,  the  verdict  of  the  jury  in  this  case  was  not 
sustained  by  evidence.  The  j  udgment  of  the  court  below  is  therefore  reversed, 
and  this  cause  is  remanded  for  a  new  trial. 


Dyer  o.  Hutchins  et  al. 

(Supreme  Court  of  Tennessee.    January  5, 1880.) 

Ahmjjl&— Killing  Sheep— Action— Joinder  of  Owners. 

Under  act  Tenn.  1859-60,  c.  45,  §  1,  providing  that  the  owner  of  any  don  shall 
be  liable  for  sheep  killed  or  injured  by  them,  where  two  dogs,  owned  by  different 
persons,  injure  sheep,  the  owners  cannot  be  sued,  therefor  jointly. 

Appeal  from  circuit  court,  De  Kalb  county;  M.  D.  Smallman,  Judge. 
Action  by  W.  C.  Dyer  against  I.  S.  Hutchins  and  I.  C.  Hutchins.    Judg- 
ments for  plaintiff,  and  defendants  appeal. 
T.  W.  Wade,  for  appellants.     Webb  &  Avant,  for  appellee. 

Turney,  0.  J.  The  act  of  1859-60,  c.  45,  §  1,  is:  "Where  any  dog  or  dogs 
shall  kill  or  in  any  manner  damage  any  sheep  in  this  state,  the  owner  of 
such  dog  shall  be  liable  upon  an  action  for  damages  to  the  owner  of  such 
sheep  for  the  worth  of  such  sheep,  if  killed,  or  for  the  amount  of  injury  or 
damages  committed  upon  the  same  by  such  dog.1'  In  this  case  the  injury 
was  done  by  two  dogs  belonging  to  different  persons,  who  were  sued  jointly. 
There  is  nothing  in  the  statute  making  the  wrong  the  joint  wrong  of  the 
respective  owners;  each  is  responsible  only  for  the  act  of  his  own  animal,  and 
must  be  sued  separately  therefor.  The  judgment  must  be  reversed,  and  the 
suit  dismissed. 


Burnett  *.  Turner  et  al. 
(Supreme  Court  of  Tennessee.    November  13, 1888.) 

OONSTITUTIOKAI*  LAW— TITLES  OF  ACTS— AMENDMENT. 

Under  Const.  Tenn.  art.  2,  §  17,  providing  that  every  act  repealing  or  amending 
another  shall  in  its  caption  or  otherwise  recite  the  title  or  substance  of  the  act  to 
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be  repealed  or  amended,  Acts  Tenn.  1887,  o.  85,  attempting  to  amend  the  mechanic's 
lien  law,  but  merely  reciting  "that  section  2746  of  the  Revised  Code  shall  read  as 
follows, "  is  unconstitutional. 

Appeal  from  chancery  court,  Hamblen  county;  John  P.  Smith,  Chancellor. 

This  is  an  action  by  C.  J.  Burnett  against  G.  K.  Turner  and  wife  and  H. 
B.  Liverman  to  enforce  a  furnisher's  lien  on  a  house  built  for  said  Turner 
and  wife  by  said  Liverman,  of  lumber  furnished  by  the  complainant.  Com- 
plainant appeals. 

O.  C*  King  and  /.  F.  Lafferty,  for  appellant.  James  G.  Rose,  for  appel- 
lees. 

Snodgrass,  J.  The  act  approved  March  21,  1887,  c.  85,  Acts  1887,  to 
amend  the  mechanic's  lien  law,  is  unconstitutional  and  void,  because  it  does 
not  recite,  in  its  caption  or  otherwise,  the  substance  or  title  of  the  act  amended, 
as  required  in  section  17  of  article  2  of  the  constitution.  The  recitation  in 
this  act,  "that  section  2746  of  the  Revised^  Code  shall  read  as  follows,"  is  in- 
sufficient. There  is  no  "Revised  Code"  of  Tennessee,  as  a  matter  of  law ;  and 
as  a  matter  of  fact  there  are  two  compilations  to  which  the  term  "Revised 
Code"  is  often  applied,  and  equally  applicable.  Nothing  in  this  reference  in- 
dicates which,  if  either,  of  these  is  referred  to,  and  there  is  therefore  no  iden- 
tification of  the  law  amended. 

H.  B.  Liverman  contracted  to  build  and  partly  built  a  house  for  G.  K.  Tur- 
ner upon  a  lot,  the  title  of  which  was  in  the  wife  of  G.  K.  Turner  for  life, 
remainder  to  their  son,  David  Payne  Turner,  a  minor.  Burnett,  the  com- 
plainant, sold  to  Liverman  lumber  of  which  the  house  was  built,  and  brings 
this  suit  to  enforce  a  supposed  furnisher's  lien  thereon,  under  the  act  of  1887, 
entitled  "An  act  to  provide  a  more  just  and  equitable  mechanic's  lien  law, 
and  to  afford  mechanics,  contractors,  subcontractors,  and  material-men  greater 
security  for  work  done  and  material  furnished."  Acts  1887,  p.  165.  In  the 
event  a  lien  could  not  be  enforced  on  account  of  the  condition  of  the  title,  and 
Mrs.  Turner  refused  to  recognize  and  agree  to  said  lien,  then  complainant 
sought  to  remove  the  lumber  which  was  obtained  of  him  from  the  building, 
in  pursuance  of  section  2  of  the  act  referred  to.  The  defendants  demurred 
to  the  bill  on  various  grounds,  and,  the  demurrer  being  overruled,  answered. 
They  set  up  in  both  the  unconstitutionality  of  the  act  of  1887,  and  insist  that 
if  it'is  valid  it  can  have  no  such  construction  as  contended  for,  which  would 
authorize  the  destruction  of  the  house  to  reclaim  the  lumber.  It  was  further 
answered  and  shown  that  the  contract  was  that  of  defendant  G.  K.  Turner 
alone  with  Liverman ;  that  Liverman  was  to  furnish  the  lumber  and  build  at 
a  stated  price,  and  it  was  insisted  that  Liverman  was  the  "furnisher"  in  the 
sense  of  the  statute.  On  the  hearing  the  chancellor  held  that  the  complain- 
ant was  entitled  to  a  lien  on  the  lumber  furnished,  and  ordered  a  reference, 
to  ascertain  its  amount  and  value.  He  then  decreed  that  in  the  event  the 
value  ascertained  was  not  paid,  the  sheriff  should  take  and  remove  the  lum- 
ber from  the  building,  and  deliver  it  to  complainant.  From  this  decree  com- 
plainant appealed,  and  assigns  errors  indicated  by  statement  of  defenses  of  the 
answer. 

In  the  view  we  take  of  it  it  is  unnecessary  to  notice  any  question  involved  but 
the  constitutional  one,  as  that  is  conclusive;  and  though  we  do  not  agree  with 
the  chancellor  in  his  construction  of  the  act,  we  need  not  even  state,  much  less 
discuss,  the  difference  in  our  views  on  that  subject.  The  act  in  question  proposes 
to  amend  an  existing  law,  and  the  only  reference  to  the  law  to  be  amended  is 
contained  in  the  first  section  in  the  declaration  "that  section  2746  of  the  Re- 
vised Code  shall  read  as  follows, "  proposing  a  substitute  for  the  entire  section 
referred  to.  The  objection  is  that  the  act  does  not  recite,  in  its  caption  or 
otherwise,  the  title  or  substance  of  the  act  revived,  repealed,  or  amended,,  as 
required  in  section  17  of  article  2  of  the  constitution  of  Tennessee.    The  ob- 

Digitized  by  VjOOQlC 


196  southwestern  reporter.  [Tenn. 

jection  is  well  taken.  If  the  act  can  operate  as  a  valid  law,  it  is  upon  the 
idea  that  it  eliminates  a  section  from  the  "Code"  of  Tennessee,  and  supplies 
its  place  with  one  of  corresponding  number.  There  is  no  "Revised  Code"  of 
Tennessee,  the  legislature  not  having  adopted  or  enacted  any  compilation  of 
our  statutes  as  such  since  the  enactment  of  the  Code  in  1858,  which,  being 
the  first  Code,  is  not  itself  a  revision.  It  therefore  follows  that  it  is  not  the 
amendment  of  a  recognized  law  to  amend  the  "Revised  Code,"  nor  is  it  neces- 
sarily the  amendment  of  a  law  to  amend  any  section  of  such  supposed  Code 
by  number.  It  may  be  that  in  point  of  fact  a  given  section  of  any  compila- 
tion to  which  the  legislature  might  refer  and  specifically  identify  in  an  amend- 
ing act  would  turn  out  to  be  a  correct  reprint  of  an  existing  law,  but  it  is  not 
so  by  force  of  its  existence  in  such  compilation,  or  by  reason  of  its  having  a 
particular  sectional  number  therein,  as  is  the  case  in  the  Code  enacted.  There- 
fore, to  make  an  amending  act  valid  there  must  be  something  more  than  the 
recitation  in  the  act  of  1887. 

It  will  be  remembered  that  while  we  have  no  "Revised  Code"  in  law,  we 
have  in  fact  two  valuable  compilations  of  the  statutes  of  Tennessee,  to  either 
of  which  this  term  is  often  applied,  and  to  both  of  which  it  can  be  applied 
with  equal  accuracy.  If  it  be  assumed,  as  argued,  that  one  of  them  is  re- 
ferred to,  it  cannot  be  told  which.  Neither  is  identified  by  any  distinctive 
legal  term  applicable  to  it,  or  more  applicable  to  it  than  to  the  other.  Nor  is 
the  identification  made  or  attempted  by  designation  of  the  compilers  or  other- 
wise, so  that  not  only  is  no  law  by  title  or  substance  recited  in  the  repealing 
statute,  but  no  law  is  referred  to;  and  worse  still,  no  book  in  which  it  can 
be  found  is  named  or  identified  in  the  reference. 

It  is  argued,  however,  that  it  can  be  made  to  appear  by  inference  that  the 
repealing  act  was  intended  to  amend  the  mechanic's  lien  law  contained  in  the 
last  compilation  of  our  statutes  by  Milliken  &  Vertrles,  because  the  amend- 
ing act  designates  the  number  of  a  section  of  which  the  corresponding  num- 
ber there  is  upon  that  subject,  while  the  same  is  not  true  of  any  other 
compilation.  The  answer  to  this  is — First,  that  surely  no  such  inferential 
method  of  establishing  an  amendment  could  be  resorted  to  in  opposition  to 
the  plain  terms  of  the  constitutional  provision  cited,  requiring  that  the 
amendment  shall  actually  "recite  the  title  or  substance  of  the  law  amended;" 
and,  second,  that  such  inferential  deduction  by  comparison  cannot  be  made 
to  determine  the  application  of  this  act,  or  the  intent  of  the  legislature  to 
refer  to  that  "revision,"  because  the  act  in  effect  merely  strikes  out  an  entire 
section, — not  indicating  on  what  subject  it  is,  and  therefore  not,  of  course, 
confining  its  repealing  operation  to  a  section  upon  the  same  subject  as  that 
to  be  substituted, — and  substitutes  another.  There  is  no  reason  why  it  may 
not  therefore  eliminate  and  replace  the  corresponding  number  in  one  compi- 
lation as  the  other. 

But  it  is  not  necessary  to  pursue  this  discussion  on  this  line  further.  The 
conceded  purpose  of  the  constitution  is  to  prevent  the  amendment  or  change 
of  existing  laws,  even  when  they  are  actually  in  terms  referred  to,  unless  the 
title  or  substance  is  recited.  A  law,  therefore,  which  proposed  to  repeal  the 
original  act  from  which  section  2746  in  the  last  compilation  originated,  or  one 
of  its  amendments,  as  the  act  of  1881,  by  reference  merely  to  a  certain  section 
of  a  certain  chapter  of  such  act,  without  more,  would  be  void ;  as,  suppose 
the  legislature  of  1887  had  enacted  that  sections  I,  2,  and  3  of  the  act  of 
1881  (which  is  the  most  material  amendment  to  the  mechanic's  lien  law  em- 
bodied in  section  2746,  referred  to)  shall  read  as  follows:  and  then  substi- 
tuted for  them  the  sections  proposed  in  lieu  of  "section  2746  of  the  Revised 
Code, "  no  one  would  controvert  that  the  attempted  amendment  was  invalid. 
Can  it  be  possible,  then,  that  if  a  law  enacted  cannot  be  so  amended  by  such 
reference  to  itself,  it  can  be  amended  by  a  reference  more  vague  to  its  mere 
copy  or  reprint,  not  enacted  anywhere  as  law? 
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It  is  argued  that  we  must  perforce  adopt  a  different  construction  to  save 
amendments  to  these  compilations,  now  quite  numerous,  all  of  which,  it  is 
argued,  would  be  invalidated  by  like  construction.  To  this  we  answer— 
First,  that  this  does  not  affect  the  merits  of  the  question  if  it  were  conceded, 
as  it  is  our  duty  to  give  the  law  a  proper  construction,  not  to  make  it  or  up- 
hold it  against  the  constitution  because  there  may  be  many  like  it,  or  invalid 
for  like  reason;  and,  second,  that  the  conclusion  does  not  follow,  as  argued, 
because  it  is  possible  to  amend  a  law  in  such  manner,  and  with  such  specific 
recitation  and  identification  as  the  constitution  requires,  whether  it  be  re- 
ferred to  in  one  or  another  authorized,  but  not  enacted,  compilation;  always 
provided — as  was  not  the  case  in  this  instance — the  act  identifies  the  book 
where  it  is  to  be  found,  and  the  amended  law,  with  such  recitation  as  the 
constitution  requires.  It  is  sufficient  for  the  purpose  of  this  case,  and  the 
holding  goes  no  further,  of  course,  that  this  reference  and  attempted  recita- 
tion are  insufficient,  and  the  act  is  therefore  void.  The  decree  is  reversed  and 
the  bill  dismissed  with  costs. 


City  of  St.  Louis  «.  Bkll  Teb.  Co. 

(Supreme  Court  of  Missouri.    December  20, 1888.) 

Telephone  Companies— Regulation  of  Charges— Powers  of  Municipalities. 

Neither  under  its  authority  to  regulate  the  use  of  streets,  nor  section  26,  art  8, 
of  its  charter,  empowering  the  mayor  and  assembly  u  to  license,  tax,  and  regulate* 
various  professions  and  businesses,  nor  the  general  welfare  clause  permitting  the 
passage  of  all  such  ordinances,  not  inconsistent  with  the  provisions  of  the  charter 
or  the  laws  of  the  state,  as  may  be  expedient  in  maintaining  the  peace,  good  gov- 
ernment, health,  and  welfare  of  the  city,  its  trade,  commerce,  and  manufacture,  can 
the  city  of  St  Louis  regulate  by  ordinance  the  tariff  of  charges  of  a  telephone  com- 
pany. 

Appeal  from  St.  Louis  court  of  criminal  correction;  Charles  F.  Cady, 
Judge. 

Hitchcock,  Madill  &  Finkelnburg,  for  appellant.  Leverett  Bell,  for  re- 
spondent. 

Black,  J.  This  was  a  prosecution  against  the  Bell  Telephone  Company  of 
Missouri  for  the  violation  of  an  ordinance  which  provides  that  "the  annual 
charge  for  the  use  of  the  telephone  in  the  city  of  St.  Louis  shall  not  exceed 
$50. "  A  violation  of  the  ordinance  is  made  a  misdemeanor,  and  subjects  the 
offender  to  a  fine  of  not  less  than  $50,  nor  more  than  $500.  The  defendant 
appealed  from  a  judgment  assessing  a  fine  of  $300  againsfrit.  The  defendant 
is  a  corporation  organized  under  article  5  of  chapter  21  of  the  Revised  Statutes 
of  this  state,  and  hence  has  all  the  powers  therein  conferred  upon  such  corpo- 
rations. Among  others,  they  have  the  power  to  own  and  operate  lines  of  tele- 
phone, to  make  such  reasonable  charges  for  the  use  of  the  same  as  they  may 
establish,  to  erect  their  poles  along  and  across  public  roads  and  streets,  to  con- 
demn private  property  for  a  right  of  way,  and  they  are  charged  with  the  duty 
of  receiving  and  transmitting  messages  with  impartiality,  and  in  good  faith. 
The  defendant  neither  affirms  nor  denies  the  power  of  the  state  itself  to  fix  a 
maximum  rate  of  charges,  but  does  contend  that  no  such  power  has  been  dele- 
gated to  the  city  of  St.  Louis.  The  defendant's  property,  consisting  of  poles, 
wires,  fixtures,  and  the  like,  is,  of  course,  private  property,  but  the  property 
is  devoted  to  public  use;  and  since  the  defendant  lias  conferred  upon  it  the 
special  franchises  and  privileges,  including  the  right  of  eminent  domain,  the 
corporation  is  subject  to  public  regulations;  and  we  shall  take  it  for  granted 
that  the  state  has  the  power  to  fix  and  prescribe  a  maximum  rate  for  tele- 
phone service.  That  this  power  could  be  delegated  to  municipal  corporations 
is  equally  clear.  The  ordinances  of  the  city  of  St.  Louis  must  not  oe  in  con- 
flict with  the  general  laws  of  the  state.  If  the  city  has  had  this  power  to  fix 
rates  conferred  upon  it,  then  an  ordinance  which  "fixes  reasonable  maximum 
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rates  would  not  be  in  conflict  with  the  law  under  and  by  virtue  of  which  the 
defendant  is  organized,  and  which  law  constitutes  its  charter. 

A  telephone  company,  when  once  its  poles  are  planted,  and  wires  stretched 
on  or  over  the  streets  of  a  city,  becomes,  in  effect,  a  monopoly,  and  the  com- 
pany must  submit  to  sufch  reasonable  regulations  as  the  municipal  corpora*' 
tion  has  power  to  prescribe.  The  important  question,  then,  is  whether  the 
city  of  St.  Louis  has  the  power  to  enact  the  ordinance  in  question, — the  power 
to  fix  reasonable  maximum  charges  for  telephone  service, — and,  nothing  to  the 
contrary  being  shown  in  this  case,  it  is  assumed  that  the  rate  fixed  is  reason- 
able; so  that  the  question  is  narrowed  down  to  one  of  power  on  the  part  of 
the  city  to  fix  telephone  rates  at  all.  If  the  city  has  such  power,  it  must  be 
found  in  a  reasonable  and  fair  construction  of  its  charter.  Judge  Dillon  makes 
this  full  and  comprehensive  statement  of  the  rule  as  to  municipal  powers: 
"It  is  a  general  and  undisputed  proposition  of  law  that  a  municipal  corpora- 
tion possesses  and  can  exercise  the  following  powers,  and  no  others:  (1) 
Those  granted  in  express  words;  (2)  those  necessarily  or  fairly  implied  in  or 
incident  to  the  powers  expressly  granted;  (3)  those  essential  to  the  declared 
objects  and  purposes  oi  the  corporation, — not  simply  convenient,  but  indis- 
pensable. Any  fair,  reasonable  doubt  concerning  the  existence  of  power  is 
resolved  by  the  courts  against  the  corporation,  and  the  power  is  denied."  1 
Dill.  Mun.  Corp.  (3d  Ed.)  §  89.  See,  also,  St.  Louis  v.  McLaughlin,  49  Mo. 
562.  The  rule,  as  before  stated,  is  in  accord  with  what  we  said  in  City  of  St. 
Louis  v.  Herthel,  88  Mo.  128.  The  city  places  some  reliance  on  its  general 
power  to  regulate  the  use  of  the  streets.  This  power  extends  to  new  uses  as 
they  spring  into  existence  from  time  to  time,  as  well  as  to  uses  common  and 
known  at  the  time  of  the  dedication  or  grant  of  the  power  to  the  municipal 
corporation.  Ferrenbach  v.  Turner,  86  Mo.  416.  The  erection  and  mainte- 
nance of  telephone  poles  is  one  of  new  uses.  Such  use  is  a  proper  use  of 
the  streets.  Association  v.  Telephone  Co.,  88  Mo.  258.  That  the  company 
is  subject  to  reasonable  regulations  prescribed  by  the  city,  as  to  planting  its 
poles  and  stringing  its  wires  and  the  like,  is  obvious.  Such  regulations  have 
been  obeyed  by  tms  defendant. 

Conceding  all  this,  we  are  at  a  loss  to  see  what  this  power  to  regulate  the 
use  of  the  streets  has  to  do  with  the  power  to  fix  telephone  charges.  The 
power  to  regulate  the  charges  for  telephone  service  is  neither  included  in  nor 
incidental  to  the  power  to  regulate  the  use  of  streets,  and  the  ordinance  can- 
not be  upheld  on  any  such  ground.  By  the  fifth  subdivision  of  section  26,  art. 
3,  of  the  charter  of  St.  Louis,  the  mayor  and  assembly  have  power  "to  license^ 
tax,  and  regulate  lawyers,  doctors,"  etc.,  "telegraph  companies  as  corpora- 
tions," etc.,  and  all  other  business,  trades,  avocations,  or  professions  whatever. 
Telephone  companies  are  not  mentioned,  though  avast  number  of  trades,  pro- 
fessions, and  avocation  are  specified.  They  are  not  mentioned,  in  all  proba- 
bility, because  not  existing  at  the  date  of  the  charter.  In  construing  this 
paragraph  of  the  charter,  we  held  in  the  case  of  City  of  St.  Louis  v.  Herthel, 
supra,  that  architects  were,  for  purposes  of  construction,  ejusdem  generis 
with  lawyers,  doctors,  dentists,  and  artists,  and  therefore  included  by  the 
general  concluding  words.  So  in  this  case  it  may  with  equal  propriety  be  said 
that  telephone  companies  are  ejusdem  generis  with  telegraph  companies,  and 
therefore  included  in  the  words  of  the  general  concluding  clause. 

It  can  make  no  sort  of  difference  that  these  telephone  companies  were  not 
in  existence  at  the  date  of  the  charter.  One  of  the  objects  had  in  view  by  the 
use  of  the  general  clause  was  to  provide  for  just  such  cases.  As  aptly  ob- 
served in  that  case:  "We  are  to  construe  it  [the  charter]  according  to  the  in- 
tent of  the  framers,  and  that  intent  must  be  gathered  from  the  language  and 
object  of  the  charter  provisions,  and  giving  that  language  an  interpretation 
neither  strict  nor  strained."  Does,  then,  the  power  to  regulate  telephone 
companies,  when  that  term  is  coupled  with  the  powers  to  license  and  tax,  give 
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the  city  the  power  to  regulate  the  charges  for  telephone  service?  By  the  Gen- 
eral Statutes  of  Massachusetts  of  1860,  p.  167,  it  is  provided  that  the  mayor 
and  aldermen  of  any  city  may  make  rules  and  orders  for  the  regulation  of 
carriages,  and  may  receive  one  dollar  annually  for  each  license  granted  to  a 
person  to  use  a  carnage  in  the  city.  Under  this  power  it  was  held,  in  Com. 
v.  Gage*  114  Mass.  828,  that  a  city  might  fix  the  compensation  to  be  charged 
by  hackney  coachmen.  This  case  would  at  first  seem  to  furnish  some  author- 
ity for  the  claim  made  by  the  city  in  this  case.  Turning  to  other  provisions 
of  the  charter,  we  find  that  express  power  is  given  to  establish  ferry  rates; 
to  fix  the  rates  for  carriage  of  persons,  and  of  wagonage,  drayage,  and  cart- 
age of  property;  to  regulate  the  price  of  gas;  and  to  regulate  and  control  rail- 
ways within  the  city  as  to  their  fares,  hours,  and  frequency  of  trips.  These 
express  powers  to  fix  prices,  fares,  and  charges,  in  these  specified  cases,  are 
followed  by  no  general  words.  With  this  specific  enumeration  of  cases  where 
the  city  may  regulate  the  compensation  to  be  charged,  it  impliedly  appears 
that  such  a  power  was  not  intended  to  be  given  in  other  cases.  This  conclu- 
sion presents  itself  with  more  force  when  we  see  that  by  the  clause  before 
quoted  the  city  has  power  to  license,  tax,  and  regulate  private  carriages,  om- 
nibuses, carts,  drays,  and  other  vehicles;  so  that  the  framers  of  the  charter 
did  not  regard  the  power  to  license,  tax,  and  regulate  sufficient  to  give  the 
power  to  fix  rates  and  charges.  The  power  to  regulate,  it  may  be  conceded, 
gives  the  city  the  right  to  make  police  regulations  as  to  the  mode  in  which 
the  designated  employment  shall  be  exercised,  (1  Dill.  Mun.  Corp.  g  358;) 
but,  taking  these  charter  provisions  together,  we  think  it  would  be  going  to 
an  extreme  length  to  say  that  they  confer  upon  the  city  the  power  to  fix  tele- 
phone rates.  If  it  has  power  to  do  this,  it  may  also  fix  the  charges  for  tele- 
graph services,  and -for  the  other  designated  services  which  are  of  a  public 
character.  We  conclude  that  the  city  has  no  power  to  pass  the  ordinances  in 
question  by  reason  of  any  of  the  charter  powers  before  considered. 

This  brings  in  the  general  welfare  clause,  which  is  in  these  words:  "Finally, 
to  pass  all  such  ordinances,  not  inconsistent  with  the  provisions  of  this  char- 
ter or  the  laws  of  the  state,  as  may  be  expedient  in  maintaining  the  peace, 
good  government,  health,  and  welfare  of  the  city,  its  trade,  commerce,  and 
manufactures,  and  to  enforce  the  same  by  fines, "  etc.  Sometimes  the  power 
to  enact  ordinances  is  given  in  general  terms,  and  in  other  cases  there  is  a 
specific  en umeration  of  the  powers.  This  difference,  says  Dillon,  "  is  essential 
to  be  observed,  for  the  power  which  the  corporation  would  possess  under  what 
may  be  termed  the  <  welfare  clause,'  if  it  stood  alone,  may  be  qualified,  or 
where  such  intent  is  manifest,  impliedly  take  away,  by  provisions  specifying 
the  particular  purposes  for  which  by-laws  may  be  made."  1  Dill.  Mun.  Corp. 
(3d  Ed.)  §  315.  Under  a  general  power  like  the  one  now  in  question  this 
court  has  held  that  the  city  may  pass  ordinances  concerning  vagrants,  prohib- 
iting persons  from  keeping  open  their  places  of  business  on  Sunday,  and  pro- 
hibiting cruelty  to  dumb  animals.  8t.  Louis  v.  Schoenbusch,  95  Mo.  618,  8 
S.  W.  Rep.  791,  and  cases  cited.  These  matters  are  all  within  police  regula- 
tions, strictly  speaking,  and  naturally  fall  within  the  domain  of  municipal 
legislation  and  regulation.  To  say  that  under  this  general  power  the  city 
may  fix  rates  for  telephone  services  would  be  going  entirely  too  far.  This 
conclusion  is  manifest  when  we  consider  that  the  charter  points  out  with 
particularity  those  cases  in  which  the  city  may  fix  rates  and  charges. 

What  has  been  said  in  respect  to  the  power  to  license,  tax,  and  regulate  ap- 
plies with  equal  force  here.  We  are  not  cited  to,  nor  have  we  found,  any  ad- 
judicated case  which  will  support  the  ordinance  now  under  consideration  un- 
der the  present  charter  powers  of  the  city  of  St.  Louis.  The  Judgment  in  this 
case  is  therefore  reversed.  , 


Hat,  J.,  absent.    The  other  judges  concur. 
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Chicago  A  A.  B.  Co.  t>.  Lamkin,  Collector. 
(Supreme  Court  of  Missouri.    December  20, 1888.) 

1.  Railroad  Companies— Taxation— School  Tax— Constitutional  Law. 

Act  1885,  (Laws  Mo.  1886,  p.  280,)  amending  Rev.  St.  §  6880,  and  providing  that 
the  average  rate  of  taxation  for  the  erection  of  school  buildings  in  the  county  shall 
be  levied  on  the  apportioned  valuation  of  the  road-beds  and  rolling  stock  of  railroad 
companies,  and  that  the  tax  shall  be  apportioned  among  the  several  districts  levy- 
ing the  tax,  thereby  authorizing  a  tax  in  districts  through  which  the  railroad  does 
not  run  to  be  taken  into  consideration,  is  not  invalid,  under  Const,  art.  10,  $  11,  pro- 
viding that  for  the  purpose  of  erecting  school  buildings  the  rates  of  taxation  therein 
limited  may  be  increased  by  vote,  and  section  5,  authorizing  the  taxation  of  rail- 
road companies  for  school  purposes. 

2.  Sams— Inorbasb  bt  District. 

Though  an  act  authorizing  a  tax  in  excess  of  the  rate  fixed  by  Const.  Mo.  art  10, 
$  11.  would  be  invalid,  yet  when  the  rate  has  been  increased  by  vote  of  the  district, 
as  therein  authorized,  such  increased  rate  becomes  the  constitutional  limit. 

Appeal  from  circuit  court,  Saline  county;  Richard  Field,  Judge. 

Suit  by  the  Chicago  &  Alton  Railroad  Company  against  John  C.  Lamkin, 
collector  of  Saline  county,  to  restrain  the  collection  of  $300  school  taxes.  The 
bill  was  dismissed,  and  plaintiff  appeals. 

G.  B.  MacFarlane,  (George  8.  Grover,  of  counsel,)  for  appellant.  A.  F. 
Rector,  for  respondent. 

Norton,  C.  J.  The  state  board  of  assessment  and  equalization  of  railroad 
property  certified  to  the  county  court  of  Saline  county  for  taxation  the  valua- 
tion of  the  apportionment  to  said  county  of  plaintiff's  road-bed  and  rolling 
stock,  amounting  to  the  sum  of  $5(58,607.19.  The  county  court  levied  a  tax 
of  39§  cents  on  the  $100  of  this  valuation.  The  tax  at  said  rate  amounted  to 
$2,255.48.  The  said  rate  of  tax  was  ascertained  by  adding  together  the  rates 
levied  by  each  of  the  school-districts  in  the  county,  and  then  dividing  the  sum 
thereof  by  the  whole  number  of  school-districts.  It  is  admitted  that  some  of 
said  school-districts,  through  which  the  road-bed  of  plaintiff  did  not  run,  had 
voted  at  an  election  properly  held  to  increase  the  rates  therein,  for  school  pur- 
poses, above  the  limit  of  40  cents  on  the  $100  of  valuation.  The  county  court 
also  levied  a  tax  of  5  J  cents  on  the  $100  of  said  valuation  for  public  buildings 
in  the  school-districts,  amounting  to  $326.95.  The  taxes  so  levied  for  "school 
purposes"  and  building  purposes  aggregated  the  sum  of  $2,582.43.  The  said 
rate  for  building  purposes  was  ascertained  by  taking  the  average  of  the  rates 
levied  in  the  districts  of  the  county  for  buildings  in  school-districts.  It  is 
conceded  that  these  rates  and  levies  were  made  in  conformity  with  section 
6880,  Rev.  St.,  as  amended  by  Laws  1885,  p.  230.  Plaintiff  paid  all  of  the  said 
taxes  except  $300,  and  instituted  this  proceeding  by  injunction  against  the 
collector  of  said  county  to  restrain  him  from  the  collection  of  said  sum  upon 
the  alleged  ground  that  so  mucli  of  the  levy  as  was  made  for  building  purposes 
was  illegal  and  void.  The  trial  court  dismissed  the  bill,  gave  judgment  for 
defendant,  and  plaintiff  appealed  therefrom;  and  the  real  question  presented 
by  the  appeal  is,  did  the  county  court  have  the  right,  under  the  constitution 
and  existing  laws,  to  levy  a  tax  on  the  apportionment  of  the  valuation  of 
plaintiff's  road-bed  and  rolling  stock,  at  the  rate  of  5 1  cents  on  the  $100  val- 
uation for  public  buildings  erected  in  school-districts  where  tax  rates  had 
been  voted  for  that  purpose  in  districts  through  which  plaintiff's  road  did 
not  run  ?  The  existence  of  this  power  is  affirmed  by  defendant,  and  denied  by 
plaintiff. 

The  constitution  provides  in  section  11,  art.  10,  among  other  things,  that 
the  annual  rate  of  taxation  on  property  for  school  purposes  "shall  not  exceed 
forty  cents  on  the  $100  valuation:  provided,  the  aforesaid  annual  rates  for 
school  purposes  may  be  increased  in  districts  formed  of  cities  and  towns  to 
an  amount  not  to  exceed  one  dollar  on  the  hundred  dollars  valuation,  and  iu 

Digitized  by  VjOOv  1C 


MO.]  CHICAGO  ft  A.  B.  GO.  V.  LAMKIN.  201 

other  districts  not  to  exceed  sixty-five  cent's  on  the  hundred  dollars  valuation, 
on  the  condition  that  a  majority  of  the  voters  who  are  tax-payers  voting  at 
.an  election  held  to  decide  the  question  vote  for  said  increase.  For  the  pur- 
pose of  erecting  public  buildings  *  *  *  in  school-districts  the  rates  of 
taxation  herein  limited  may  be  increased,  when  the  rate  of  such  increase,  and 
the  purpose  for  which  it  is  intended,  shall  have  been  submitted  to  a  vote  of 
the  people,  and  two-thirds  of  the  qualified  voters  of  such  *  *  *  school- 
district  voting  at  said  election  shall  vote  therefor."  In  the  case  of  State  v. 
Railroad  Co.,  83  Mo.  395,  while  it  was  held  that  section  6880,  Rev.  St,  au- 
thorized the  levy  of  a  tax  for  school  purposes  on  the  apportioned  valuation  of 
the  road-bed  and  rolling  stock  of  a  railroad  company,  first  ascertaining  the 
rate  of  such  tax  by  adding  together  the  local  rates  of  the  several  school-dis- 
tricts in  the  county,  and  dividing  the  sum  thus  ascertained  by  the  whole  num- 
ber of  districts,  it  was  also  held  that  said  section  did  not  authorize  the  levy  of 
« tax  on  such  valuation  for  public  buildings  in  school-districts.  In  1885, 
(Laws  1885,  p.  230,)  the  legislature,  to  supply  this  omission,  so  amended  said 
section  6880  as  to  authorize  the  county  to  ascertain  "the  average  rate  of  taxa- 
tion levied  for  the  erection  of  public  buildings  *  *  *  by  the  several  local 
school  boards  or  authorities  of  the  several  school-districts  throughout  the 
-county.  Such  average  rate  levied  for  the  erection  of  public  buildings  *  *  * 
shall  be  ascertained  *  *  *  by  adding  together  the  local  rates  of  the  dis- 
tricts in  the  county  levying  a  tax  for  the  erection  of  public  buildings,  *  *  * 
and  by  dividing  the  sum  thus  ascertained  *  *  *  by  the  whole  number  of 
districts  in  the  county,  and  the  clerk  shall  cause  to  be  charged  to  said  railroad 
•companies  taxes  for  the  erection  of  public  buildings  *  *  *  at  said  aver- 
age rate  on  the  proportionate  value  of  said  railroad  property  so  certified  to 
the  county  court  under  the  provisions  of  this  article,  and  the  county  court 
shall  apportion  the  said  taxes  for  the  erection  of  public  buildings  *  *  *  so 
levied  and  collected  among  the  several  school-districts  levying  such  taxes,  in 
proportion  to  the  amount  of  such  taxes  so  levied  in  each  district.'1 

It  is  conceded,  in  this  case,  that  the  rate  of  tax  levied  on  plaintiff's  property, 
both  for  school  and  public  building  purposes,  was  ascertained  in  the  mode 
prescribed  by  the  legislature  in  said  section  6880,  as  amended.  But  it  is  in- 
sisted by  appellant's  counsel  that,  inasmuch  as  it  is  contemplated  by  the  con- 
stitution that  where  the  rate  of  taxes  has  been  increased  for  the  erection  of 
public  buildings  in  a  school-district,  that  such  rate  shall  be  levied  on  property 
in  the  district  voting  the  increase,  the  law  authorizing  the  county  court  to 
take  such  rate  of  increase,  made  in  districts  through  which  plaintiff's  road 
does  not  run,  into  consideration  in  fixing  the  rate  to  be  levied  on  plaintiff's 
road  for  public  buildings  so  erected,  is  invalid  and  void.  And  in  support  of 
this  contention  we  have  been  cited  to  the  case  of  Wells  v.  City  of  Weston,  22 
Mo.  384,  where  it  is  held  "that  the  legislature  cannot  authorize  a  municipal 
corporation  to  tax,  for  its  local  purposes,  lands  lying  beyond  the  corporate 
limits."  The  principle  announced  in  the  above  was  held  not  to  apply  to  the 
assessment  and  levy  of  taxes  on  railroads,  in  the  Railroad  School  Tax  Case,  78 
Ho.  596,  which  was  a  case  where  the  constitutionality  of  an  Hct  of  the  legislat- 
ure was  called  in  question,  which  authorized  county  courts,  in  levying  school 
taxes  on  the  assessed  valuation  of  a  railroad  bed  and  rolling  stock," to  levy  for 
school  purposes  the  average  rate  of  taxes  levied  for  school  purposes  by  the  sev- 
eral local  school  boards  through  which  each  railroad  runs,  and  which  required 
the  tax  so  levied  to  be  apportioned  to  the  other  school-districts  of  the  county  as 
well  as  the  districts  through  which  the  road  ran,  in  the  proportion  the  num- 
ber of  children  in  each  district  bore  to  the  whole  number  of  children  in  said 
county.  There  were  69  districts  in  the  county,  and  the  railroad  passed  through 
12  of  them.  It  was  contended  that  the  act  of  1875,  which  authorized  the  levy 
and  distribution  of  the  tax,  was  unconstitutional  in  that  it  gives  a  proportion 
of  the  tax  levied  on  property  in  one  township  to  other  townships,  and  the  case 
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of  Wells  v.  City  of  Weston,  supra,  was  cited  as  authority  in  support  of  the 
contention;  and  it  was  distinctly  held  in  the  above  case  that  the  road-bed  of  a 
railroad  is  chiefly  valuable  as  an  entirety,  and  its  subdivisions  within  the  lim- 
its of  a  county  or  school-district  are  not  to  be  treated  as  local  property  under 
the  act  of  1875  for  the  assessment  and  distribution  of  railroad  taxes;  that 
school  taxes  on  such  road-bed  apportioned  to  a  county  are  properly  distributed 
to  the  school-districts  therein,  in  the  proportion  that  the  number  of  school 
children  in  each  school-district  bears  to  the  whole  number  in  the  county,  and 
the  act  providing  for  such  distribution  is  not  unconstitutional  as  giving  a 
portion  of  the  taxes  levied  upon  the  property  in  one  district  to  another.  While 
section  6880,  Rev.  St.,  changes  the  method  for  ascertaining  the  average  rate  * 
of  school  taxes  to  be  levied  on  railroads,  it  does  not  affect  the  principle  an- 
nounced in  the  above  case. 

The  doctrine  announced  in  78  Mo.,  supra,  has  been  affirmed  in  cases  of 
School- DM.  v.  Rhoads,  81  Mo.  474,  and  State  v.  Railroad  Co.,  92  Mo.  137,6 
S.  W.  Rep.  862.  In  the  last  case  above  cited,  where  so  much  of  said  section  6880 
as  related  to  the  method  of  ascertaining  the  average  rate  of  taxes  to  be  imposed 
on  railroads  for  school  purposes  was  tinder  discussion,  the  constitutionality 
of  which  was  challenged,  it  is  said:  "It  is  provided  by  section  11,  art.  10,  of 
the  constitution,  among  other  things,  that  'for  school  purposes  the  annual 
rate  on  property  shall  not  exceed  forty  cents  on  the  one  hundred  dollars  valu- 
ation.' The  statute  in  question  would  only  be  violative  of  said  section,  and 
even  in  that  case  only  to  the  extent  of  such  excess."  And  it  is  further  said: 
"It  is  certainly  within  the  power  of  the  legislature  to  authorize  the  imposi- 
tion of  school  taxes  on  the  property  of  defendant,  and,  considering  the  nature 
of  its  property,  and  the  fact  as  stated  in  78  Mo.  596,  •  that  the  road-bed  is 
chiefly  valuable  as  an  entirety;'  that  its  aggregate  value  is  made  up  because 
of  its  continuity;  that  the  portion  of  a  railroad  in  a  county,  when  considered 
as  disconnected  with  a  continuous  line,  would  in  most  cases  be  of  little  or  no 
value,  considering  these  things  in  connection  with  the  further  fact  that  the 
rolling  stock  of  defendant,  constituting  a  large  and  valuable  part  of  its  prop- 
erty, cannot  be  localized  in  any  One  county,  it  being  from  its  very  nature  con- 
stantly changing  from  one  county  to-day  and  another  to-morrow,  we  cannot 
say  that  said  section  12  of  the  act  of  1873  is  violative  of  the  fourteenth  amend- 
ment, inasmuch  as  under  the  construction  we  put  upon  it  the  average  rate  to 
be  applied  to  defendant's  property  must  not  exceed  the  limit  prescribed  in  the 
constitution . "  If,  as  is  held  in  the  cases  cited ,  the  law  prescribing  the  method 
of  ascertaining  the  rate  of  tax  to  be  levied  on  the  valuation  of  a  railroad  ap- 
portioned to  a  given  county  for  "school  purposes"  is  valid  and  constitu- 
tional, it  necessarily  and  logically  follows  that  the  law  prescribing  the  method 
of  ascertaining  the  rate  of  tax  to  be  levied  for  "building  purposes0  in  school- 
districts  is  also  valid;  for  it  is  in  contemplation  of  tiie  constitution  that  both 
the  tax  authorized  to  be  levied  for  school  purposes  as  well  as  the  tax  for  build- 
ing purposes  should  be  levied  on  property  in  the  districts  fixing  the  rates  for 
such  purposes.  Express  power  is  given  by  section  5,  art.  10,  of  the  constitu- 
tion to  tax  all  railroad  corporations  for  school  purposes;  and  in- the  exercise 
of  this  power  it  is  competent  for  the  legislature  to  classify  such  property  for 
purposes  of  taxation,  the  principal  restriction  being  that  the  tax  shall  be  uni- 
form upon  the  same  class  of  subjects  within  the  territorial  limits  of  the  au- 
thority imposing  the  tax,  and  that  such  tax  shall  be  levied  and  collected  by 
general  laws. 

The  case  in  92  Mo.,  supra,  is  cited  by  counsel  as  holding  that  in  no  case  can 
the  rate  of  taxes  on  the  valuation  of  a  railroad  for  school  purposes  exceed  40 
cents  on  the  $100  valuation.  This  is  a  misapprehension.  It  is  there  held 
that  if  the  law  under  which  the  tax  imposed  in  that  case  authorized  a  rate  of 
tax  to  be  levied  in  excess  of  the  limit  prescribed  by  the  constitution,  it  would 
be  invalid,  and  what  is  there  said  with  reference  to  the  constitution  having 
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fixed  the  limit  at  40  cents  on  the  $100  valuation,  was  said  without  reference 
as  to  whether  that  rate  had  been  increased  by  a  vote  as  therein  authorized.  As 
the  constitution  authorizes  said  limit  of  40  cents  on  the  $100  valuation  to  be 
increased  by  a  vote,  when  it  is  so  increased  by  such  vote  under  the  law  au- 
thorizing an  election  to  be  held  for  that  purpose,  the  limit  of  40  cents  is  moved 
up  to  such  increased  rate  by  the  very  terms  of  the  constitution,  and  such  rate, 
so  increased,  is  as  much  a  limit  prescribed  by  the  constitution  as  if  inserted 
therein. 
Judgment  affirmed,  in  which  all  concur,  except  Kay,  J.,  absent. 


Kansas  City,  C.  &  S.  R.  Co.  v.  Stoby. 

(Supreme  Court  of  Missouri.    December  90, 1888.) 

1.  Emixint  Domain— Procedure— Trial  bt  Jurt. 

In  proceedings  to  condemn  land  for  railway  purposes,  the  right  of  trial  by  jury 
as  to  the  amount  of  compensation,  guarantied  by  Const.  Mo.  art.  13,  |  4,  is  not 
waived  by  the  appearance  of  the  owner  before  the  judge  in  vacation  pursuant  to 
notice,  and  the  appointment  of  commissioners  at  bis  request;  and  a  demand  for  a 
jury,  after  their  report  is  filed  and  he  has  excepted  thereto,  is  in  time. 
%.  Sam e— Constitutional  Law. 

Whether  under  Rev.  St.  Mo.  art.  6.  a  21,  §  890,  provision  is  only  made  for  a  jury 
trial  when  a  new  appraisement  is  ordered,  is  immaterial,  as  the  constitutional  right 
to  a  jury  trial  is  not  lost  by  the  lack  of  legislation  prescribing  the  mode  of  its  exer- 
cise, 
ft.  Same— Sufficiency  of  Report. 

Under  Rev.  St.  Mo.  art.  6,  c.  21,  $  894,  requiring  a  report  of  commissioners  to  con- 
tain Ma  specific  description  of  the  property  for  which  damages  are  assessed, "  a  re- 
port referring  to  the  road  as  "located  over,  through,  or  upon"  the  land  in  question, 
and  accompanied  by  a  plat,  which,  with  the  plat  and  profile  filed  under  ike  statute 
in  the  county  clerk's  office,  fully  snows  the  location,  is  sufficiently  definite.  Sher- 
wood, J.,  dissenting. 
4.  Same— Compensation. 

Injury  to  a  subdivision,  through  which  the  road  does  not  pass,  but  which  consti- 
tutes part  of  the  same  farm,  should  be  estimated  as  part  ox  the  damages,  though 
not  mentioned  in  the  petition.1 
8.  Same— Elements  of  Damage. 

Cuts  and  fills  necessary  to  be  made  in  the  construction  of  the  road  ought  also  to 
be  considered  as  enhancing  the  damages.1 
6.  Same— Lumping  Damages. 

Damages  should  not  be  M lumped,"  or  estimated  arbitrarily,  as  by  doubling  the 
value  of  the  land  actually  taken. 

Appeal  from  circuit  court,  Cass  county;  Noah  M.  Given,  Judge. 

Proceedings  by  the  Kansas  City,  Clinton  &  Springfield  Railway  Company 
to  condemn  land  of  Thomas  R.  Story  for  railway  purposes.  The  damages 
were  assessed  by  commissioners  at  6410,  their  report  confirmed  by  the  court, 
and  defendant  appeals.  The  plat  accompanying  the  report  was  substantially 
the  same  as  that  filed  in  the  county  clerk's  office,  of  which  the  following  is  a 
copy: 

1  Respecting  the  elements  of  damage  which  may  be  considered  in  awarding  compen- 
sation in  condemnation  proceedings,  see  In  re  Rugheimer,  96  Fed.  Rep.  876,  and  cases 
cited:  Doud  v.  Railroad  Co.,  (Iowa,)  41  N.  W.  Rep.  65,  and  note. 
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The  petition,  which  was  against  Story,  and  other  owners  on  the  route  of 
the  road,  is  as  follows: 

"The  petition  of  the  Kansas  City,  Clinton  &  Springfield  Railroad  Company 
respectfully  shows  that  it  is  a  corporation  created  and  existing  under  and  by 
virtue  or  the  laws  of  the  state  of  Missouri;  that  your  petitioner,  in  pursuance 
of  the  laws  of  said  state,  and  of  its  charter  is  about  to  construct,  operate,  and 
maintain  a  standard  or  broad  guage  railroad  in  the  counties  of  Cass,  Henry, 
St.  Clair,  Hickory,  Cedar,  Polk,  and  Green,  commencing  on  the  west  line  of 
the  state  of  Missouri,  in  the  county  of  Cass,  at  a  point  where  the  eastern  ter- 
minus of  the  line  of  railroad  of  the  *  Johnson  County  Railroad  Company,1  a 
corporation  of  the  state  of  Kansas,  intersects  said  state  line,  thence  through 
the  county  of  Cass,  via  Harrison ville,  through  the  county  of  Henry,  via  Clin- 
ton, and  through  the  counties  of  St.  Clair,  Hickory,  Cedar,  Polk,  and  Green, 
to  a  point  on  the  line  of  railroad  of  the  Fort  Scott,  South  Eastern  &  Memphis 
Railroad  Company,  about  twenty  miles  westerly  from  Springfield  in  said 
county  of  Green,  together  with  the  necessary  side  tracks,  turnouts,  stations, 
and  water-tanks,  convenient  for  and  appurtenant  thereto. 

"And  your  petitioner  further  shows  that  it  needs  and  seeks  to  acquire  for 
public  use,  and  for  the  purposes  aforesaid,  the  several  parcels  of  land  situate 
in  the  county  of  Cass  and  state  of  Missouri,  described  and  owned  as  follows, 
to-wit,  that  is  to  say:  [Parcels  belonging  to  other  owners,  and  not  now  in 
question  in  this  case.]  Third  parcel:  One  hundred  feet  in  width,  in  a  gen- 
eral north-westerly  and  south-easterly  direction,  as  said  road  is  sought  to  be 
constructed  over,  through,  and  upon  the  north-west  quarter  of  section  nine, 
in  township  forty-five,  of  range  thirty-one,  according  to  the  location  of  said 
railroad,  and  which  is  owned  and  claimed  by  said  defendant  Thomas  R.  Story. 
"  That  there  is  a  deed  of  trust  of  date  June  16,  1883,  of  record  against  said 
land,  executed  by  one  O.  H.  Cogswell  and  wife,  to  defendant  Leroy  M.  Sea, 
trustee,  to  secure  six  hundred  and  eleven  and  37-100  dollars  in  favor  of  de- 
fendant Isaac  N.  Rogers,  recorded  in  Book  N,  page  232,  in  recorder's  office  of 
said  Cass  county.  [Other  parcels  belonging  to  other  defendants,  and  not  now 
in  question.]  That  the  one  hundred  feet  in  width  in  each  of  the  foregoing 
parcels  of  land  as  specified  is  fifty  (50)  feet  on  each  side  of  the  center  of  said  rail- 
road, as  indicated  by  stakes  driven  along  the  line  of  said  road,  and  the  map 


Ma]  KANSAS  CITY,  C.  A  8.  B.  00.  V.  STORY.  205- 

and  profile  thereof  on  file  in  the  office  of  the  clerk  of  the  county  court  within 
and  for  Cass  county,  Missouri,  and  showing  the  location  thereof. 

"And  your  petitioner  further  says  that  it  and  the  owners  of  said  parcels  of 
land,  who  are  residents  of  the  state  of  Missouri,  cannot,  nor  can  said  peti- 
tioner and  either  of  said  owners,  agree  upon  the  proper  compensation  to  be 
paid  for  said  land,  or  any  interest  therein,  which  it  seeks  to  acquire,  although 
it  has  endeavored  so  to  do. 

"Your  petitioner  therefore  prays  for  the  appointment  by  said  court,  or  by 
the  judge  thereof  in  vacation,  of  three  disinterested  freeholders,  residents  of 
said  Cass  county,  as  commissioners,  or  of  a  jury  to  ascertain  and  assess  the- 
damages  which  the  owners  of  said  several  parcels  of  land  may  severally  sus- 
tain as  the  just  compensation  to  which  they  may  severally  be  entitled  in  con- 
sequence of  the  construction,  maintenance,  and  operation  of  said  railroad  and 
appurtenances  as  aforesaid,  and  the  use  and  occupation  thereof. 

"Wallace  Pratt, 
"W.  J.  Terrell,  and 
44  C.  W.  Sloan, 

"  Attorneys  for  Peti  tioner. " 

And  thereupon,  on  the  8th  day  of  November,  1884,  the  judge  of  the  Cass 
county  circuit  court  in  vacation,  upon  the  hearing  of  said  petition,  appointed 
EL  M.  Bledsoe,  William  Kelly,  and  F.  E.  Bybee  commissioners  to  assess  the 
damages  under  said  petition.  And  afterwards,  to-wit,  on  the  15th  day  of 
November,  1884,  the  said  commissioners  filed  their  report.  The  report  of  the 
commissioners  was  as  follows: 

"We,  the  undersigned,  H.  M.  Bledsoe,  William  Kelly,  and  F.  £.  Bybee, 
three  disinterested  freeholders,  residents  of  the  county  of  Cass,  Missouri,  ap- 
pointed by  the  judge  of  said  court  in  vacation  on  the  8th  day  of  November, 
A.  D.,  1884,  to  view  the  lands  hereinafter  described,  and  return  under  oath 
an  assessment  of  the  damages  which  the  owners  of  said  land  may  severally 
sustain  by  reason  of  the  taking,  appropriation,  and  condemnation  thereof  by 
said  petitioner  for  public  use  for  the  purposes  of  its  railroad  and  appurtenances, 
and  to  ascertain  the  just  compensation  to  be  paid  to  the  owners  for  the  land 
so  taken  and  appropriated,  and  being  first  duly  sworn  to  faithfully  and  im- 
partially discharge  said  trust  reposed  in  us  according  to  the  best  of  our  abil- 
ity, as  appears  from  our  several  affidavits  herewith  tiled,  respectfully  return 
and  report  under  oath:  That  on  the  13th  day  of  November,  A.  D..1884,  we 
viewed  the  lands  hereinafter  described,  and  ascertained  the  just  compensation 
to  be  paid  to  the  owners  thereof  for  taking  the  same,  and  assess  the  damages 
which  the  said  owners  may  and  will  severally  sustain  by  reason  of  the  taking, 
appropriation,  and  condemnation  of  such  lands  by  the  petitioner  for  public 
use  for  the  purpose*  of  its  railroad  and  appurtenances,  and  set  forth  and  state 
the  compensation  and  damages  allowed  each  owner  separately  as  follows,  to- 
wit:  [Parcels  belonging  to  other  owners.]  Third  parcel:  One  hundred  feet 
in  width  in  a  general  north-westerly  and  south-easterly  direction  as  said  road 
is  sought  to  be  constructed  and  is  located  over,  through,  and  upon  the  N.  W. 
J  of  section  nine,  (9,)  in  township  forty-five,  (45,)  of  range  thirty-one,  (31;) 
that  compensation  shall  be  paid,  and  damages  are  allowed  in  the  sum  of  four 
hundred  and  ten  dollars  to  the  owner  thereof,  said  defendant,  Thomas  R. 
Story.    [Other  parcels  belonging  to  other  defendants.] 

"A  plat  of  said  lands  so  taken  and  hereinbefore  particularly  described  is  * 
hereunto  annexed  and  made  part  of  this  report. 
"Witness  our  hands  and  seals. 

"William  Kelly,    [Seal.] 

44 H.  M.  Bledsoe,      [Seal.] 

"F.  E.  Bybee,  [Seal.] 

44  Commissioners.  ' 

Subscribed  and  sworn  to  before  William  D.  Summers,  notary  publi< 
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Gates  &  Wallace,  for  appellant.  Wallace  Pratt  and  W.  J.  Terrell,  for  re- 
spondent. 

Sherwood,  J.  The  present  proceeding  was  instituted  for  the  purpose  of 
'Condemning  for  a  right  of  way  certain  lands  owned  by  defendant  and  others 
who  were  joined  with  him.  The  petition  was  presented  to  the  judge  in  vaca- 
tion, due  notice  being  given  to  those  interested,  and  three  commissioners  were 
appointed  to  assess  the  damages,  etc.  At  the  next  term  the  commissioners 
made  their  report.  The  defendant  appeared  and  filed  various  exceptions 
thereto,  and  at  the  conclusion  of  his  exceptions  asked  for  a  jury  to  assess  his 
-damages.  Witnesses,  including  the  commissioners,  were  thereupon  heard  as  • 
to  the  quantum  of  his  damages.  These  exceptions  were  overruled,  the  report 
•approved,  a  jury  denied  him,  and  he  appeals. 

1.  Section  4,  art.  12,  of  our  constitution,  provides  that  "the  right  of  trial  by 
jury  shall  be  held  inviolate  in  all  trials  of  claims  for  compensation,  when,  in 
the  exercise  of  said  right  of  eminent  domain,  any  incorporated  company  shall 
be  interested  either  for  or  against  the  exercise  of  said  right."  It  is  urged  by 
plaintiff  that  defendant  waived  his  right  of  trial  by  jury  when  he  appeared 
before  the  judge  in  vacation,  and  the  commissioners  were  appointed  at  his 
"instance  and  request."  This,  however,  he  denied  upon  oath;  the  issue  be- 
ing made  by  plaintiff's  reply  to  the  exceptions  filed,  charging  that  such  com- 
missioners were  appointed  in  the  manner  already  stated,  and  no  one  testified 
to  the  contrary  of  the  defendant's  statement.  It  is  also  urged  that  the  judg- 
ment confirming  the  report  of  the  commissioners  recites  that  at  defendant's 
"instance  and  request"  the  commissioners  were  appointed  in  vacation,  and 
therefore  he  is  concluded  by  the  record  from  making  any  denial  of  such  recit- 
als. This  may  be  granted;  but  what  does  the  concession  amount  to?  The 
appointment  of  commissioners  in  vacation  was  merely  an  initiatory  step,  a 
provisional  measure,  which  might  or  might  not  fix  the  right  of  the  parties,  as 
subsequent  events  should  determine.  Besides,  at  the  time  of  the  appoint- 
ment of  the  commissioners,  it  was  impossible  for  defendant  to  have  had  a 
jury,  though  never  so  desirous  of  obtaining  one;  and  if  he  had  demanded 
one,  and  had  been  refused,  there  was  no  way  known  to  the  law  whereby  he 
could  have  saved  his  exceptions  to  such  refusal.  These  observations  suffi- 
ciently indicate  that  defendant  is  not  estopped  by  the  record,  and  that  he  did 
not  waive  his  right  to  demand  a  jury.  A  man  can  scarcely  waive  anything 
which  is  out  of  his  reach.  And  as  soon  as  the  report  of  the  commissioners 
came  in,  and  was  not  regarded  by  him  as  altogether  just,  he  exercised  his  right 
of  disaffirmance  on  the  first  opportunity,  by  filing  his  exceptions,  and  demand- 
ing a  jury.    His  demand  was  therefore  timely. 

But  it  is  insisted  that  under  the  provisions  of  section  896  a  party  is  not  en- 
titled to  a  jury,  except  a  "new  appraisement"  be  ordered;  and  in  this  case 
there  was  none  ordered,  the  report  having  been  confirmed.  Of  this  claim  it 
is  sufficient  to  say  that  if  there  be  any  incongruity  between  the  statute  and 
the  constitutional  provision  already  quoted,  the  latter  must  prevail.  The  ac- 
tion or  non-action  of  the  legislative  department  of  the  government  cannot  de- 
feat a  constitutional  right,  nor  place  it  in  abeyance.  The  right  being  con- 
ceded, it  carries  with  it  the  appropriate  remedy.  People  v.  Mc Roberts,  62  III. 
38;  Kine  v.  Befenbaugh,  64111. 291;  Bish.  St.  Crimes,  §  137,  and  cases  cited;  Ex 
parte  Marmaduke,  91  Mo.,  cases  cited  pp.  265-267. l  And  when  section  4  of 
•  article  12,  supra,  declares  that  "the  right  of  trial  by  jury  shall  be  held  invio- 
late," etc.,  the  jury  there  meant  is  "the  historical  jury  of  twelve  men,"  with 
all  of  its  incidents.  This  rule  applies  without  exception,  unless  a  contrary 
purpose  is  unmistakably  manifested.  Cooley,  Const.  Lim.  (5th  Ed.)  506.  In 
consequence  of  these  views  and  authorities,  it  must  be  held  that  under  the  sec- 
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tion  of  the  constitution  upon  which  defendant  relies  he  is  entitled  to  a  com- 
mon-law jury,  and  to  all  the  incidents  which  pertain  to  a  trial  by  such  a  body 
of  men.  By  none  of  the  foregoing  remarks  is  it  intended  to  be  intimated  that 
a  party  situated  as  was  the  defendant  could  not  waive  his  right  to  a  jury  trial. 
On  the  contrary,  the  opinion  is  that  it  was  quite  as  competent  for  him  to  do 
so,  and  in  a  similar  way.  as  if  the  cause  were  any  ordinary  civil  action.  The 
only  point  decided  in  regard  to  that  is  that  the  acts  of  the  defendant  disclosed 
by  the  record  did  not  amount  to  such  a  waiver,  and  were  not  at  all  indicative 
of  it. 

The  defendant  claims  that  the  report  of  the  commissioners,  filed  herein,  is 
not  a  compliance  with  section  894,  in  that  it  does  not  contain  "a  specific  de- 
scription of  the  property  for  which  damages  are  assessed."  My  associates  are, 
however,  of  the  opinion  that  the  report  is  well  enough  in  this  respect,  since  it 
refers  to  the  road  as  "located  over,  through,  and  upon"  the  land  in  question, 
and  gives  a  plat;  and  the  plat  and  profile  filed,  according  to  the  statute,  in  the 
office  of  the  county  clerk,  shows  just  where  the  road  is  located,  so  that  their 
conclusion  is  that  the  maxim  id  certum,  etc.,  applies  in  this  instance.  I  do 
not  concur  in  this  view,  because  I  believe  that  the  report  on  its  face  must  show 
the  precise  strip  of  land  taken,  and  any  report  falling  short  of  this  does  not 
comply  with  the  statute,  which  requires  the  report  to  contain  "a  specific  de- 
scription of  the  property"  taken.  Mills,  Em.  Dom.  §  115,  and  cases  cited; 
Railway  Co.  v.  Carter,  85  Mo.  448.  The  object  of  this  statutory  requirement 
is  obvious,  the  intent  being  that  the  report  is  to  be  a  muniment  of  title,  a  per- 
manent memorial,  which  identifies  with  absolute  certainty,  and  leaves  nothing 
to  parol  testimony  to  identify,  the  land  taken,  where  in  after  years  the  center 
of  the  road-bed  is  shifted,  and  the  temporary  stakes  have  disappeared.  But 
whatever  the  reason  of  the  statute  is,  it  is  sufficient  to  say  that  its  command 
is  of  itself  a  sufficient  reason. 

The  commissioners,  in  their  testimony,  stated  that  in  estimating  the  dam- 
ages they  did  not  take  into  consideration  the  question  of  how  far  the  other 
160  acres  in  the  same  farm  was  affected.  This  was  improper,  under  the  view 
taken  by  this  court  in  Railway  Co.  v.  Calkins.  90  Mo.  538,  3  S.  W.  Rep.  82; 
Railway  Co.  v.  Waldo,  70  Mo.  629;  and  Railway  Co.  v.  Ridge,  57  Mo.  599. 

The  commissioners  erred  in  other  respects  in  making  their  estimate  of  dam- 
ages. One  of  them  says  he  put  the  damages  at  double  the  value  of  the  land 
actually  taken;  another  that  they  "lumped"  the  damages  at  #410;  and  they 
all  say  that,  in  estimating  the  damages,  they  took  no  account  of  the  "cuts  and 
fills. "  Arbitrary  and  lumping  methods  of  assessing  damages  for  taking  prop- 
erty have  heretofore  been  condemned  by  this  court,  (Railroad  Co.  v.  Camp- 
bell, 62  Mo.  585, )  and  elsewhere,  (Railway  Co.  v.  Birkett,  62  111.  332.) 
There  are  numerous  authorities  holding  that  cuts  and  fills  made  by  a  railroad 
passing  through  a  man's  farm,  and  the  inconvenience  to  which  he  will  be 
subjected  by  making  it  more  difficult  to  reach  the  severed  portions  of  the  land, 
are  proper  subjects  for  consideration  in  estimating  the  damages  sustained. 
Hills,  Em.  Dom.  §§  166,  189. 

For  the  errors  aforesaid  the  judgment  will  be  reversed,  and  the  cause  re- 
manded. 

All  concur.    Rat,  J.,  absent. 


Galveston,  H.  &  S.  A.  By.  Co.  v.  Porfkrt. 

(Supreme  Court  of  Texas.    December  21, 1888.) 

1.  Railroad  Companies— Accident  at  Crossing— Contributory  Negligence. 

In  an  action  for  damages  against  a  railroad  company  for  injuries  sustained  by 
plaintiff  through  alleged  negligence  in  running  over  him  while  driving  across  the 
track,  plaintiff  testified  that  he  first  saw  the  train  when  he  was  in  the  center  of  the 

Digitized  by  VjOOQIC 


208  SOUTHWESTERN   REPORTER.  [TeX- 

track;  that  it  was  then  about  890  feet  away,  and  going  at  the  rate  of  40  miles  an 
hour.  Held,  that  he  must  have  been  guilty  of  contributory  negligence  in  failing  to 
cross  the  road  before  the  train  struck  him.1 

2.  Same. 

The  court  properly  refused  to  charge  that  if  plaintiff  could  have  heard  the  ap- 
proaching train  by  stopping  his  wagon  to  listen,  then  his  failure  to  do  so  was  con- 
tributory negligence.  Whether  or  not  it  was  negligence  was  a  question  for  the 
jury.* 

8.  Damages— Measure  fob  Tort— Pain  and  Anguish. 

It  was  error  for  the  jury,  in  assessing  plaintiff's  damages,  to  make  separate  as- 
sessments for  "pain  and  suffering, "  "mental  anguish, "  and  "peril  and  fright, "  as 
the  first  item  was  broad  enough  to  cover  the  last  two. 

4.  Same—Excessive  Damages. 

It  appeared  that  plaintiff  was  confined  in  a  hospital  for  145  days ;  that  dead  bone 
was  at  the  time  of  the  trial  (21  months  after  the  accident)  still  working  out  of  the 
wound,  which  was  still  open ;  one  leg  was  partially  stiffened,  and  somewhat  shorter 
than  the  other;  and  he  was  disabled  for  life;  his  leg  had  been  broken ;  large  pieces 
of  skin  were  torn  from  the  flesh ;  and  he  was  bruised  in  many  places.  Held,  that  a 
verdict  of  $14,167  was  not  excessive.1 

Commissioners'  decision.  AppeU  from  district  court,  Bexar  county; 
George  H.  Noonan,  Judge. 

Action  by  Charles  Porfert  against  the  Galveston,  Harrisburg  &  San  An- 
tonio Railway  Company,  for  damages  for  personal  injuries  sustained  through 
the  alleged  negligence  of  defendant's  servants.  Defendant  appeals  from  a 
judgment  for  plaintiff. 

Waelder  d-  Upson,  for  appellant.  John  H.  Copeland  and  J.  H.  McLeary, 
for  appellee. 

Collard,  J.  Appellee,  Charles  Porfert,  brought  this  suit  on  the  23d*  day 
of  August,  1883,  against  the  appellant,  the  Galveston,  Harrisburg  &  San  An* 
tonio  Railway  Cdmpany,  for  damages  alleged  to  have  been  caused  by  the  neg- 
ligence of  defendant's  servants  in  managing  and  propelling  its  engine  and 
cars,  by  which  negligence  he  was  knocked  off  of  bis  wagon  while  attempting 
to  cross  the  railroad  track  and  injured;  "causing  a  compound  fracture  of  the 
left  leg  below  the  knee,  wounding  him  severely  in  many  places,  injuring  him 
internally,  and  bruising  him  all  over,  from  head  to  foot."  The  damages  are 
specified  and  itemized  as  follows:  "The  company,  by  the  carelessness  and 
negligence  of  its  servants  and  agents,  and  by  the  collision  aforesaid,  and  by 
the  wounds,  bruises,  and  injuries  aforesaid,  to  plaintiff  done,  have  caused 
him  great  pain  and  suffering  and  have  damaged  him  for  life,  transforming 
him  from  a  hearty  and  robust  young  man  to  a  cripple  for  life,  to  his  great  and 
irreparable  damage  as  follows,  to- wit: 

"To  loss  of  time  from  the  23d  of  July  to  the  filing  of  the 

amended  petition,  [March  4,  1885,]  -  -  -    ft  2,500  00 

To  peril  and  fright  at  the  time  said  injuries  were  sustained,        21,500  00 
To  mental  anguish  suffered  by  plaintiff  in  consequence  of 
said  injuries,  -------        5,000  00 

To  pain  and  suffering  consequent  on  said  personal  injuries,      20,000  00 
To  impaired  capacity  for  labor  in  consequence  of  weakness 
and  permanent  injuries  as  aforesaid,  ...      20,000  00" 

Plaintiff  also  alleges  that  he  observed  the  sign,  "Railroad  Crossing;"  that 
before  attempting  to  cross  he  looked  and  listened,  both  to  the  right  and  left, 

Respecting  contributory  negligence  in  actions  for  injuries  received  at  railroad 
crossings,  see  Buchanan  v.  Railroad  Co.,  (Iowa,)  89  N.  w.  Rep.  663,  and  oases  cited; 
Railroad  Co.  v.  Bell,  (Pa.)  15  Atl.  Rep.  561,  and  note;  Railway  Co.  v.  Kuehn,  (Tex.)  S 
B.  W.  Rep.  484,  and  note. 

*  As  to  what  are  excessive  damages  in  actions  for  injuries  to  the  person,  see  Johnston 
v.  Railway  Co.,  (Mo.)  9  S.  W.  Rep.  790.  and  cases  cited;  Railroad  Co.  v.  Lee.  (Tex.)  Id. 
604;  Railroad  Co.  v.  Mitchell,  (Ky.)  8  S.  W.  Rep.  706,  and  note. 
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and  neither  saw  nor  heard  anything  to  indicate  the  approach  of  a  train,  and, 
after  taking  these  precautions,  he  attempted  to  cross,  when  he  was  hurt  as 
previously  stated;  that  he  was  32  years  old  at  the  time  of  the  accident;  that 
by  reason  of  the  injuries  aforesaid  he  was  confined  to  his  bed  six  months;  that 
he  cannot  be  restored  to  a  healthy  and  robust  condition,  but  must  henceforth 
be  a  sickly  cripple,  and  a  miserable  invalid;  that  the  defendant's  engine  was 
running  at  a  great  speed, — 40  miles  per  hour;  that  no  bell  was  being  rung, 
nor  whistle  blown,  at  the  time  and  distance  required  by  law,  on  the  locomo- 
tive, before  crossing  the  public  highway;  and  that  all  other  usual  and  neces- 
sary precautious  were  disregarded,  and  that  he  was  guilty  of  no  contributory 
negligence  whatever.  Defendant  pleaded  not  guilty,  contributory  negligence 
on  the  part  of  plaintiff  by  attempting  to  cross  the  railroad  on  a  narrow  and 
obscure  lane,  not  exceeding  12  feet  in  width,  without  using  his  senses  of 
sight  or  hearing,  giving  .no  heed  to  the  whistle  which  was  duly  given  by  the 
engineer  at  the  proper  time  and  place;  and  that,  if  plaintiff  had  not  long  since 
recovered  from  the  alleged  injuries  it  had  been  through  his  own  fault  and  im- 
prudence; among  other  things,  by  voluntarily  contracting  a  loathsome  dis- 
ease. It  is  also  alleged  that  defendant,  after  the  injuries,  for  the  space  of 
about  one  year,  bad  plaintiff  fed,  nursed,  and  cared  for  in  the  best  manner, 
and  supplied  with  comforts,  medicines,  and  medical  attentions,  at  its  own 
expense,  in  the  sum  of  $1,000,  which  is  pleaded  in  set-off.  As  nearly  as  can 
be  stated,  the  accident  occurred  as  follows:  About  4  o'clock  in  the  after- 
noon of  the  23d  of  July,  1883,  Charles  Porfert,  aged years,  was  driving 

a  two-horse  wagon  on  the  Nelson  road,  a  public  road,  near  the  Medina  river, 
intending  to  go  to  San  Antonio.  The  dirt  road  approached  the  defendant's 
railroad  from  the  south,  and  crossed  the  railroad  about  220  yards  west  of  the 
bridge  on  the  river.  The  railroad  here  runs  nearly  east,  and  the  dirt  road 
nearly  north.  The  wagon  road  on  the  south  side  runs  through  a  lane  about 
22  feet  in  width.  At  the  time  plaintiff  was  driving  along  the  road,  towards 
the  crossing,  there  was  a  brush  fence  on  the  left  side  of  the  lane,  green  corn 
growing  in  the  field,  a  few  trees  along  near  the  line  of  the  fence,  sunflowers 
and  blood-weeds  growing  in  the  right  of  way.  There  was  a  cut  for  the  rail- 
road through  rising  ground  from  the  bridge  towards  the  crossing,  from  three 
to  four  feet  deep,  and  the  waste  dirt  was  piled  or  banked  up  in  the  usual 
way;  and  on  these  embankments  and  in  the  right  of  way,  sunflowers  and 
blood-weeds  were  growing  thick,  and  several  feet  high.  This  cut.  did  not 
extend  from  the  bridge  to  the  crossing,  but  was  between  the  two.  At  the 
crossing  the  track  of  the  railroad  was  a  littleabove  the  natural  ground, — eight 
or  ten  inches;  so  that  the  pull  for  a  wagon  to  the  top  of  the  track  was  slightly 
upwards.  The  evidence  is  conflicting,  but  it  was  amply  sufficient  to  justify 
the  jury  in  finding  that,  as  plaintiff  approached  the  railroad  crossing  along 
the  lane  he  could  not  see  an  approaching  train  until  he  got  close  to  the  track, 
— within  a  few  feet  of  it.  At  the  track  and  on  it,  the  road,  being  straight, 
could  be  seen  for  over  a  mile  each  way.  Plaintiff  had  worked  on  this  road. 
and  was  familiar  with  the  locality.  He  knew  the  train  signals,  whistles,  and 
bells.  There  was  a  whistling-post  at  the  proper  distance  from  the  crossing, 
and  a  sign  at  the  crossing  for  travelers,  designating  it  as  a  railroad  crossing. 
The  wind  was  from  the  south  or  south-east.  Just  before  plaintiff  reached 
the  crossing — about  18  feet  from  it — he  stopped  to  have  one  Baden  move  his 
wagon  out  of  the  way.  Baden  was  loading  wood  on  his  wagon  from  the 
brush  fence,  and  his  son  was  assisting.  His  son  moved  the  wagon  so  that 
plaintiff  could  pass.  A  few  words  were  exchanged,  and  plaintiff  drove  on. 
While  stopped  at  this  point,  plaintiff  listened,  but  heard  no  train.  He  drove 
the  horses  up  to  the  track,  looked  and  listened  again,  he  says,  and  saw  and 
heard  nothing.  When  the  wagon  was  on  the  track,  he  looked,  and,  coming 
from  the  west,  was  a  train,  about  13  rail-lengths  away — 390  feet.  It  was  a 
construction  train— locomotive  and  two  flat  cars.  He  says  it  was  runuing 
v.lOs.w.no.3— 14 
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very  fast;  that  he  raised  his  stick*  and  was  in  the  act  of  striking  his  horses* 
then  moving  and  off  the  track,  when  the  locomotive  struck  his  wagon  on  the 
rear  end,  tearing  the  wagon  to  pieces,  and  causing  the  injuries  to  him  as  set 
out  in  the  petition.  The  train  passed  on  and  stopped  several  hundred  yards 
east,  near  the  section-house,  and  returned  to  him.  He  was  found  uncon- 
scious, about  15  steps  from  the  cattle-guard,  in  Baden's  field.  Baden  says  he 
heard  no  whistle  or  other  signal  until  the  train  was  crossing  the  lane.  He 
then  looked,  and  saw  oniy  the  plaintiff's  horses  standing  on  the  opposite  side 
of  the  track,  the  wagon  gone.  The  engineer  and  fireman  on  the  train  say 
the  regular  signals  for  crossing  were  given  at  the  proper  time,  and  the  en- 
gineer says  plaintiff,  when  he  saw  him  first,  had  his  head  down,  looking  east; 
that  he  gave  an  alarm  at  once,  reversed  his  engine,  called  for  brakes,  and  did  all 
in  his  power  to  avoid  the  collision.  Plaintiff  says  he  was  driving  slow,  to 
avoid  overturning  a  can  of  butter  he  was  taking  to  San  Antonio.  Defendant 
produced  a  number  of  witnesses  who  testified  that  an  engine  and  train  could 
now  be  seen  from  nearly  every  point  of  the  lane,  all  the  way  from  the  cross- 
ing to  the  bridge.  The  road-bed  had  been  raised  about  10  inches  after  the 
accident,  before  these  witnesses  took  observations;  some  trees  had  been  cut 
away ;  the  brush  fence  had  in  part  been  removed ;  the  corn  and  weeds  were 
not  in  the  way  to  any  extent,  being  younger  and  smaller.  The  employes  tes- 
tified that  the  train  causing  the  accident  was  moving  at  a  rate  not  exceeding 
18  miles  an  hour,  when  plaintiff  was  first  seen  by  them.  The  engineer  bore 
a  good  reputation  for  competency,  and  stood  well  with  the  company.  The 
cause  was  submitted  to  a  jury  April  7,  1885.    Their  verdict  was  as  follows: 

M  We,  the  jury,  find  for  plaintiff,  and  assess  the  damages  as  follows^ 
Loss  of  time,     ------ 

Peril  and  fright,     ------ 

Mental  anguish,  - 

Pain  and  suffering,  - 

Impaired  capacity,       -  -  -  -  - 

Total, 

Judgment  was  entered  accordingly,  and  defendant  appealed  and  assigned 
errors. 

The  first  assignment  of  error  is  as  follows:  "The  court  erred  in  refusing 
to  give  to  the  jury  the  charges  asked  by  defendant,  which  two  special  charges 
are  marked  '  Refused,'  for  the  reason  that*  the  first  thereof  should  have  been 
given  in  view  of  the  testimony  of  the  plaintiff  himself  that  he  could  have 
heard  the  approaching  train  or  locomotive,  if  he  had  stopped  his  wagon,  the 
noise  of  which  prevented  his  hearing."  The  charges  asked  and  refused  were 
but  one  consecutive  charge,  and  were  as  follows:  "In  this  connection  you 
are  instructed  that  if  a  person  riding  in  or  upon  a  wagon  could  not  hear  the 
approach  of  a  train  or  locomotive  by  reason  of  the  noise  made  by  his  wagon, 
and  if  by  stopping  his  wagon  he  could  have  heard  the  approach  of  danger,  then 
it  would  be  an  act  of  prudence  and  necessary  precaution  to  stop  the  wagon  to 
enable  him  to  listen  for  an  approaching  train  or  locomotive  on  the  railroad 
track,  and,  failing  to  do  so,  he  would  contribute  to  his  own  injury,  and  thus 
be  guilty  of  what  is  called  contributory  negligence,  for  which  no  one  but 
himself  would  be  at  fault  or  responsible."  This  is  the  first  part  of  the  charge 
refused,  on  which  the  foregoing  assignment  of  error  is  based;  the  following 
is  the  latter  part  of  it,  for  the  refusal  of  which  the  second  assignment  of  er- 
ror is  taken:  "if,  therefore,  the  jury  believe  from  the  evidence  in  this  case 
that  the  plaintiff  failed  in  the  exercise  of  ordinary  and  reasonable  care  and 
caution  in  approaching  and  going  upon  the  railroad  track,  and  that  the  want 
of  such  care  and  caution  on  his  part  contributed  to  the  injury  which  he  has  sus- 
tained, and  that  by  the  exercise  of  such  care  and  caution  he  could  have  avoided 
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the  accident  by  which  be  was  injured,  then  the  defendant  is  not  liable,  al- 
though the  railroad  company  may  not  have  given  the  signals  which  the  law 
requires;  and  in  that  event  your  verdict  should  be  for  the  defendant. "  The 
assignment  of  error  relating  to  this  part  of  the  requested  charge  is  as  follows: 
"The  court  erred  in  refusing  to  give  to  the  jury  the  other  of  said  two  charges, 
for  the  reason  that  the  evidence  generally,  and  the  plaintiff's  own  testimony, 
shows  that  the  plaintiff  failed  in  the  exercise  of  ordinary  and  reasonable  care 
and  caution  in  approaching  and  going  upon  the  railroad  track,  and  that  the 
want  of  such  care  and  caution  on  his  part  contributed  to  the  injury  which  he 
sustained."  The  general  charge  of  the  court  upon  this  subject  was  as  fol- 
lows: "Third.  If  you  believe  from  the  evidence  that  the  plaintiff  was  in- 
jured, as  stated  by  him  in  his  petition,  by  the  railroad  train  of  the  defendant, 
and  that  prior  to  said  collision  plaintiff  used  all  necessary  precautions  to  ascer- 
tain if  a  train  was  in  the  vicinity  of  the  wagon-road  crossing,  and  that  in 
fact  plaintiff  ia  guilty  of  no  contributory  negligence,  and  that  the. injury  com- 
plained of  was  caused  by  the  negligence  of  the  defendant's  employes  in  opera- 
ting the  railroad  train  of  the  defendant,  you  will  find  for  the  plaintiff  a  ver- 
dict for  such  damages  as  the  proof  shows  he  has  sustained,"  "Fifth.  If, 
however,  you  believe  from  the  evidence  that  the  plaintiff  failed  iri  the  exer- 
cise of  ordinary  and  reasonable  care  and  caution  in  approaching  and  going 
upon  the  railroad  track,  and  that  the  want  of  such  care  and  caution  on  his 
part  contributed  to  his  injury,  and  that  by  the  exercise  of  such  care  and  cau- 
tion he  could  have  avoided  the  accident  by  which  he  was  injured*  then  the 
defendant  cannot  reeover  in  this  suit,  and  your  Verdict  will  be  for  the  defend- 
ant." In  addition  to  the  foregoing,  the  court  gave  the  following,  charge  at 
request  of  defendant:  "The statute  law  of  this  state  provides  that  a  bell  of  at 
least  thirty  pounds  weight,  or  a  steam- whistle,  shall  be  placed  on  each  loco- 
motive engine,  and  the  bell  shall  be  rung  or  the  whistle  blown  at  the  distance 
of  at  least  eighty  rods  from  the  place  where  the  railroad  shall  cross  any  road 
or  street,  and  to  be  kept  ringing  or  blowing  until  it  shall  have  crossed  such 
road  or  street,  or  stopped,  and,  neglecting  to  do  so,  shall  be  liable  for  all  dam- 
ages sustained  by  any  person  by  reason  of  such  neglect.  While  this  is  a  duty 
imposed  upon  railroad  companies,  the  performance  of  which  the  traveler  may 
expect,  yet  all  persons  wishing  to  cross  a  railroad  track  at  the  crossing  of  a 
road  are  also  charged  with  the  reciprocal  duty  of  exercising  reasonable  care, 
prudence,  and  caution  in  avoiding  danger  in  approaching  or  crossing  the 
track;  and  the  jury  are  therefore  further  instructed  that  a  person  in  attempt- 
ing to  cross  a  railroad  track  at  a  crossing  must  use  due  care  to  avoid  danger, 
and  if  he  does  not  do  so,  and  his  own  negligence  is  the  proximate  cause  of 
the  injury,  he  cannot  recover  damages  for  any  injury  received  by  him,  al- 
though the  railway  company  may  not  have  given  the  signals  which  the  law 
requires  to  indicate  the  approach  of  a  train  or  locomotive.  In  such  case  he 
contributes  to  his  own  injury,  and  it  ia  not  the  result  of  the  omission  of  the 
act  required  by  the  law.  It  is  not  only  the  duty  of  one  in  approaching  a  rail- 
way crossing  to  look  along  the  line  of  the  road,  and  see  if  a  train  is  coming; 
but  if  he  fails  so  to  do,  or  to  listen,  or  to  use  any  other  reasonable  means  of 
informing  himself  of  approaching  danger,  such  conduct  on  his  part,  when  it 
appears  from  the  evidence,  would  amount  to  negligence." 

We  do  not  think  the  court  erred  in  refusing  the  requested  charge.  It  has 
been  often  decided  that  negligence  or  not  is  a  question  of  fact  for  the  jury. 
In  the  first  part  of  the  charge  requested  and  refused  the  court  was  asked  to  in- 
struct the  jury  that  if  plaintiff  could  have  heard  the  approaching  train  by  stop- 
ping his  wagon  to  listen,  then  his  failure  to  do  so  was  contributory  negligence. 
The. court  cannot  specify  in  its  charge  what  acts  would  have  been  prudent,  or 
what  imprudent;  what  precautions  would  have  avoided  the  collision;  or  what 
would  amount  to  negligence.  The  jury  must  be  left  to  connect  the  facts  in 
"  their  own  way;  to  reason  for  themselves,  and  form  their  own  conclusions  from 
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the  evidence  without  the  aid  of  the  court.  The  court  cannot  point  out  to  them 
a  method  by  which  they  can  reach  a  conclusion  from  the  evidence,  or  suggest 
to 'them  an  argument  arising  from  the  facts  by  which  they  can  or  must  solve 
an  issue  of  fact.  It  is  the  duty  of  the  court  to  furnish  the  jury  with  the  rules 
of  law  applicable  to  facts  as  they  may  find  them,  and  no  more.  If  the  law 
.should  make  certain  acts  or  omissions  negligence  ipsofactot  the  court  should 
then  direct  the  jury  that  the  finding  of  such  acts  or  omissions  would  be  a 
finding  of  negligence;  but  the  court  would  transcend  its  authority  if  it  in- 
structed the  jury  that  the  omission  of  an  act  of  prudence  would  amount  to 
negligence  unless  the  law  declared  it  to  be  so.  The  court  might  as  well  argue 
one  feature  of  the  case  as  another,  and  in  this  way  argue  the  whole  case  for 
the  jury  upon  the  facts.  The  jury  must  be  left  to  argue  the  facts  for  them- 
selves, without  suggestion  or  intimation  from  the  court.  Railroad  Co.  v. 
Wright,  62  Tex.  517,  518;  Railroad  Co.  v.  Chapman,  57  Tex.  82. 

The  error  assigned  for  refusal  to  give  the  latter  part  of  the  charge  is  not 
well  taken.  The  first  part  of  the  charge  asked  was  not  the  law,  and  for  that 
reason  the  last  part  of  it  could  not  be  given.  The  court  is  not  required  to 
separate  a  charge  into  fragments,  giving  such  portions  as  are  the  law  to  the 
jury,  and  refusing  such  as  are  not  the  Jaw.  Besides  this,  the  court  had  in  the 
section  of  its  charge  above  quoted  (as  the  fifth  section)  substantially  given 
the  latter  part  of  the  charged  asked.  The  use  of  the  word  " defendant"  where 
it  is  evident  "plaintiff"  was  meant,  could  not,  in  the  connection  in  which  it 
was  used,  have  misled  the  jury.  In  addition  to  this,  the  special  charge  asked 
by  defendant  and  given  by  the  court  was  as  favorable  to  defendant  as  the  law 
would  warrant,  upon  the  subject  of  contributory  negligence.  It  not  only 
stated  that  it  was  plaintiff's  duty  on  approaching  the  railroad  crossing  to  use 
his  senses  to  look  and  listen  for  trains,  but  proceeded  to  declare  that  his  fail- 
ure to  do  so  would  amount  to  negligence.  The  charge  given  by  the  court  of 
its  own  motion,  and  the  special  charge  given  at  the  instance  of  the  defendant, 
submitted  the  question  of  contributory  negligence  as  favorably  to  defendant 
as  it  could  have  been. 

Appellant  complains  because  the  jury  failed  to  find  contributory  negligence 
on  the  part  of  plaintiff  in  approaching  and  crossing  the  railroad  track.  It  will 
be  observed  that  if  the  plaintiff  can  recover  at  all  he  must  do  so  upon  his  own 
.evidence  as  to  how  the  accident  occurred.  After  stating  that  he  stopped  just 
before  reaching  the  track,  and  exchanged  a  few  words  with  Baden,  he  pro- 
ceeds to  say:  "While  standing  in  the  lane,  I  listened,  and  could  see  no  train 
or  anything.  To  the  east  the  railroad  curved.  Beyond  the  curve  could  see 
no  track  on  account  of  corn  and  two  large  wood-piles.  Then  I  turned  my 
head  towards  the  river,  and  could  see  nothing  that  way  on  account  of  the  brush 
fence,  the  hackberry  tree,  the  bluff,  a  pecan  tree — one  limb  hanging  down  on 
the  bridge;  don't  think  it  is  there  now.  I  stopped  and  listened;  could  not 
hear  anything.  I  drove  on  slowly  on  account  of  butter  in  a  can.  I  went  up 
to  the  iron  track.  Kind  of  a  high  place,  where  horses  generally  give  a  pull 
up,  and  sometimes  don't  go  very  fast.  About  the  time  the  horses  struck  the 
track,  I  could  not  see  anything  to  the  west  of  me.  I  looked  east,  and  could 
not  see  anything  there.  About  that  time  I  got  on  the  track.  Just  as  my 
body  got  on  the  track  I  saw  a  train.  Had  been  looking  east,  watching  the 
curve.  The  train  was  right  on  me,  within  thirteen  rail  lengths.  It  had  not 
whistled  then.  The  wind  was  blowing  pretty  strong  at  th»  time.  I  did  not 
hear  the  bell  nor  whistle.  After  I  got  on  the  track  and  saw  the  train,  the 
horses  were  off  the  track,  north  of  it.  My  body  was  in  the  center  of  the  track 
when  I  saw  the  train.  I  raised  my  stick,  and  struck  the  horse  with  my  left 
hand.  As  I  struck  the  horse  the  train  struck  me.  The  train  got  within  IS 
rail  lengths  of  me^  when  they  happened  to  see  me*  and  commenced  whistling, 
and  signaled  for  brakes. "  Again,  on  cross-exam  i nation,  he  was  asked :  "  Where 
jdid  you  .say  you  were  when  you  first  saw  the  train?"    He  answered:    J* On* 
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the  track."  "Whereabouts?"  "Right  in  the  center  of  the  trUck."  "And 
your  hones 'were  off  the  track?"  "Off  the  track,"  be  answered.  "  Where 
did  you  first  see  the  train?"  "About  13  rail  lengths  from  me,  this  side  of 
the  tank."  "Your  horses  were  going?"  "They  were  going;  yes."  It  was 
in  proof  that  a  rail. length  was  SO  feet.  •  If  the  testimony  of  plaintiff  is  true* 
it  is  impossible  that  he  could  not  have  driven  off  the  track  after  he  saw  the 
train,  before  it  struck  him,  if  he  had  exercised  the  care  he  wa*  bound  to  use 
under  the  circumstances.  His  horses  were  moving,  and  already  across  the 
track.  His  seat  in  the  wagon  was  in  the  middle  of  the  track  when  he  saw  the 
train,  390  feet  away,  coming,  plaintiff  says,  at  the  rate  of  40  miles  an  hour. 
Under  such  circumstances  he  must  have  been  guilty  of  contributory  negli- 
gence in  failing  to  cross  the  road  before  the  train  struck  him.  This  conclu- 
sion is  so  free  from  doubt  that  we  do  not  hesitate  to  say  the  verdict  was  con- 
trary to  the  evidence,  and  it  was  error  in  the  court  below  to  refuse  a  new  trial 
oh  that  ground. 

The  verdict  assessed  damages  for  "peril  and  fright,"  9833;  "mental  an- 
guish," $1,666;  "pain  and  suffering,"  $6,667.  The  petition  claimed  dam- 
ages for  "peril  and  fright  at  the  time  said  injuries  were  sustained;  mental 
anguish  suffered  in  consequence  of  said  injuries;"  thus  dividing  the  mental 
suffering  into  two  periods.  It  might  as  well  have  been  divided  into  as  many 
days  as  the  suffering  continued.  The  suffering  of  mind  was  the  result  of  one 
act,  and,  though  the  injury  was  continuing,  it  was  but  one  injury.  The  pe- 
tition also  divided  the  damages  into  "pain  and  suffering  consequent  on  said 
personal  injuries,"  to  which  the  jury  responded  as  before  stated.  This  pain 
and  suffering  is  not  by  the  petition  denominated  "physical"  pain  and  suffer- 
ing, so  as  to  distinguish  it  from  the  fright  and  mental  anguish  before  set  up 
as  items  of  damage.  We  think  the  petition  asked  for,  and  the  verdict  awarded, 
a  double  recovery.  The  $6,667  awarded  for  pain  and  suffering  consequent 
upon  the  personal  injuries  included  the  two  items  for  fright  and  mental  an- 
guish already  allowed.  The  findings  for  the  two  previous  items,  $833  and 
$1,666,  should  both  be  stricken  out,  reducing  the  verdict  to  $14,167.  The 
amount  of  the  verdict,  in  so  far  as  it  is  double,  could  be  here  remitted,  and 
judgment  could  be  rendered  for  the  $14,167,  if  the  verdict  could  be  sustained 
at  all.  It  cannot,  however,  be  sustained  at  all,  on  account  of  reasons  before 
given. 

Appellant  claims  that  the  verdict  is  excessive.  We  are  not  prepared  to  say 
that  an  appellate  court  should  so  hold.  Plaintiff's  injuries  were  very  severe. 
He  suffered  in  the  hospital  145  days;  dead  bone  was  at  the  time  of  the  trial 
(21  months  after  the  accident)  still  working  out  of  the  wound;  the  wound  was 
still  open;  his  leg  was  partially  stiffened,  and  somewhat  shorter  than  the  other 
leg;  and  he  was  disabled  for  life;  his  leg  had  been  broken;  large  pieces  of  skin 
were  torn  from  the  flesh;  and  he  was  bruised  in  many  places.  The  verdict 
was  large,  but  not  so  clearly  excessive  as  to  require  us  to  set  it  aside  after  it 
has  been  approved  by  the  trial  judge.  Railroad  Co.  v.  Dorsey,  66  Tex.  148; 
Railroad  Co.  v.  Garcia,  62  Tex.  292;  Railroad  Co.  v.  Dawson,  Id.  261;  RaiU 
road  Co.  v.  Brett,  61  Tex.  483;  Railroad  Co.  v.  Randall,  50  Tex.  254;  Rail- 
road  Co.  v.  Casey,  52  Tex.  114;  City  of  Galveston  v.  Pomainshy,  62  Tex. 
120;  Railroad  Co.  v.  Ormond,  64  Tex.  490;  Railroad  Co.  v.  Kirk,  62  Tex. 
233. 

Because  of  the  refusal  of  the  court  below  to  grant  a  new  trial  on  the  ground 
that  the  jury  should  have  found  that  plaintiff  was  guilty  of  contributory  neg- 
ligence, we  conclude  the  cause  ought  to  be  reversed,  and  remanded  for  a  new 
trial.  We  have  omitted  to  state,  in  the  proper  place,  our  conclusion  upon  ap- 
pellee's motion  to  strike  out  the  statement  of  facts  submitted  with  the  case. 
The  stenographer's  report  of  the  testimony  was  in  part  adopted  by  the  parties 
and  the  court  as  a  correct  statement  of  facts.  In  many  instances  the  questions 
propounded  to  witnesses,  and  their  answers,  are  given  in  full.    This  was 
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done  to  give  the  supreme  court  a  betted  appreciation  of  the  testimony.  In  so 
far  as  the  questions  to  and  answers  of  the  plaintiff  are  given,  we  cannot  say 
that  they  were  unnecessary.  •  We  do  not  think  the  statement  of  facts  in  the 
particulars  mentioned  in  the  motion  is  so  violative  of  the  rules  as  to  require  us 
to  sustain  the  motion.    We  think  it  ought  to  be  overruled. 

Stayton,  0.  J.    Report  of  the  commission  of  appeals  examined,  their  opin- 
ion adopted,  and  the  judgment  reversed,  and  cause  remanded. 


.    Hopkins  t>.  Partridge. 
(Supreme  Court  of  Texa*.    October  80, 1888.) 

Salb^Of  Crops— Change  of  Possession. 

An  oral  sale  of  cotton,  partly  picked  and  partly  in  the  fields,  the  seller  1 
to  pick  the  remainder,,  and  deliver  the  whole  at  a  certain  place,  from  which  the 
purchaser  agrees  to  haul  it  to  market,  and  to  pay  the  market  price  for  it,  applying 
the  proceeds  on  notes  due  him  by  the  seller,  both  parties  agreeing  that  the  property 
'  is  u turned  over**  to  the  purchaser,  vests  title  in  the  latter,  as  against  a  subsequent 
attachment  levied  on  the  cotton  while  in  the  seller's  possession,  Under  the  statutes 
of  Texas  allowing  such  sale  to  rest  in  parol,  and  the  sale  not  being  attacked  as 
fraudulent,  though  the  attaching  creditor  did  not  know,  of  the  sale.1 

Appeal  from  district  court,  Camp  county;  W.  P.  McLean,  Judge* 
Sheppard  &  Thompson,  for  appellant.    27.  A.  King,  for  appellee. 

Walkeb,  J.  This  is  a  controversy  as  to  the  ownership  of  a  cotton  crop 
grown  by  one  Quash  Reed,  under  whom  both  parties  claim.  The  burden  of 
proof  was  upon  appellee,  and  his  right,  whatever  it  is,  was  prior  to  that  of 
appellant. 

The  testimony  to  the  alleged  sale  by  Heed  to  Partridge  is  as  follows:  Part- 
ridge testified:  "Quash  Heed  was  owing  me  for  a  tract  of  land,  and  I  held 
three  notes  of  his,1 — two  for  four  bales  and  one  for  five  bales  of  lint  cotton,— aa 
a  consideration  for  said  land.  All  of  these  notes  were  past  due.  About  four 
weeks  before  said  levy  [by  appellant]  I  went  over  to  where  Reed  was  gather- 
ing cotton.  He  had  picked  then  about  2,000  pounds  of  seed  cotton,  and  about 
fourteen  acres  on  said  farm  unpicked.  A  part  of  this  cotton  was  gathered 
and  put  in  Reed's  smoke-house  on  said  farm;  part  was  gathered  and  put  in 
a  cotton-pen  in  the  field.  I  bought  all  of  said  cotton  in  said  smoke-house  and 
pen,  and  all  the  ungathered  cotton,  the  same  being  about  fourteen  acres  of 
cotton,  which  had  been  cultivated  by  said  Reed.  1  promised  to  give  the  said 
Reed  the  market  price  for  said  cotton  at  Pittsburgh.  The  cotton  had  been 
badly  handled,  and  was  trashy  and  dirty;  and  the  lint  from  the  same  at  that 
time  was  worth  seven  cents  per  pound  at  Pittsburgh,  Tex.,  but  we  did  not 
agree  on  that.  Quash  Keed  turned  over  the  said  ungathered  and  gathered  cot- 
ton then  and  there.  Reed  accepted  my  proposition,  and  then  and  there  sold 
me  said  cotton,  and  agreed  further  to  pick  out  the  balance  of  said  cotton,  and 
haul  all  of  the  same  over  to  Bailey's  gin,  the  same  being  close  by.  I  told  Reed 
that  when  the  same  was  hauled  over  to  Bailey's  gin,  and  ginned  up,  I  would 
haul  the  same  to  the  town  of  Pittsburgh,  Tex.;  and  when  the  same  was 
w.eighed,  and  the  number  of  pounds  and  price  ascertained  in  Pittsburgh  by 
the  market  price  thereof,  I  would  give  the  proper  credit  on  lib  said  land  notes,. 

*As  to  what  is  a  sufficient  change  of  possession  on  a  sale  of  chattels  to  pass  title  a* 
against  the  seller's  creditors,  see  Davis  v.  Meyer,  (Ark.)  1  8.  W.  Rep*  95,  and  note;  Le- 
vasseur  v.  Cary,  (Me.)  8  Atl.  Rep.  461,  and  note:  Pope  v.  Cheney,  (Iowa,)  27  N.  W» 
Rep.  754,  and  note;  note  to  Weil  v.  Golden,  (Mass.)  6  N.  E.  Rep.  220.  See,  also,  as  to 
when  title  passes,  Jeroulds  v.  Brown,  (N.  H.)  15  Atl.  Rep.  128. 
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— all  of  whieh  I  and  the  said  Reed  then  and  there  mutually  agreed.  The  cot- 
ton in  the  said  field,  and  in  the  smoke-house  and  pen,  were  in  the  same  con- 
dition when  I  bought  it  as  when  the  levy  was  made  by  the  officer  in  favor  of 
the  plaintiff,  and  against  the  said  Heed."  Quash  Reed  testified:  "I  know 
defendant,  [Partridge.]  I  was  living  on  defendant's  place  at  the  time  of  the 
levy  of  the  attachment  ia  this  suit.  About  four  or  five  weeks  before  the  date 
of  said  levy,  I  had  sold  my  entire  crop  of  cotton  grown  on  the  said  plaintiff's 
farm.  There  was  about  20  acree  ungathered,  and  about  2,000  pounds  picked 
out,  in  my  smoke-house  and  cotton-pen  on  said  farm,  and  located  in  said  field. 
Defendant  came  over  where  the  cotton  was,  and  I  turned  over  the  same  to 
defendant.  I  agreed  to  pick  out  the  balance  of  said  cotton,  and  haul  it  over 
to  Bailey's  gin,  near  by.  I  agreed  to  take  the  Pittsburgh,  Tfcx.,  market  price 
of  cotton.  Defendant  agreed  that  when  I  had  hauled  the  said  cotton  to  the 
said  gin  that  he  [defendant]  would  haul  the  same  to  Pittsburgh,  Tex.,  and 
have  the  same  weighed,  and,  as  soon  as  the  market  price  could  be  ascertained, 
he  would  place  the  proceeds  on  the  said  land  notes. "  The  value  of  the  cotton 
was  agreed  in  this  case  to  be  $100. 

The  assignments  of  error  attack  the  sufficiency  of  the  testimony  to  show  a 
completed  sale  of  the  cotton  (1)  because  the  transaction  did  not  include  a  de- 
livery of  possession;  (2)  there  was  work  to  be  done  upon  the  cotton  prepar- 
ing for  delivery;  (8)  no  price  was  fixed,  or  could  be,  until  after  it  was  taken 
to  market;  and  (4)  because  the  cotton,  being  found  in  Reed's  possession,  was 
subject  to  the  attachment.  It  would  seem  that,  if  the  parties  to  the  contract 
about  the  cotton  are  to  be  believed,  all  the  objections  urged  were  satisfied. 
They  testified  clearly  to  a  change  of  ownership.  1  Benj.  Sales,  §§  308,  809. 
Both  parties  to  the  contract  state  the  fact  that  the  entire  cotton  crop  was  sold 
by  Reed  to  Partridge.  There  was  then  no  necessity  for  anything  further  to 
ascertain  what  was  sold.  Cleveland  v.  Williams,  29  Tex.  204;  Woods  v.  Half, 
44  Tex.  684;  Allen  v.  Melton,  64  Tex.  218;  Boaz  v.  Oehneider,  69  Tex.  132, 
6  S.  W.  Rep.  402;  1  Benj.  Sales,  §§  318-517.  Both  testify  that  the  cotton  was 
turned  over  to  Partridge  at  the  time;  Partridge  saying:  "Reed  turned  over 
the  said  ungathered  and  gathered  cotton  then  and  there."  Reed  testified: 
u Defendant  came  over  to  where  the  cotton  was,  and  I  turned  over  the  same 
to  defendant."  From  this,  the  possession,  so  far  as  they  could  stipulate,  was 
in  Partridge.  Brewer  v.  Blanton,  66  Tex.  532;1  1  Benj.  Sales,  §  3.  As  to  the 
price,  "the  Pittsburgh  market  price  was  to  be  taken."  Reed  was  owing  Part- 
ridge for  the  land  on  which  the  cotton  was  grown,  largely  in  excess  of  the 
value  of  the  crop.  Reed  wished  the  cotton  used  to  pay  on  Partridge's  claim. 
No  fraud  is  suggested  in  the  dealings  between  them.  It  would  seem  that, 
under  these  circumstances,  the  price  could  bje  ascertained  with  certainty. 
BlaMton  v.  Langston,  60  Tex.  150.  Reed  agreed  to  pick  that  remaining  in 
the  field,  and  haul  all  the  cotton  to  Bailey's  gin.  Had  Reed  failed  to  do  this, 
his  vendee  could  have  taken  the  cotton  as  it  was.  It  was  his  by  contract,  and 
the  possession  had  been  turned  over  to  him.  The  failure  on  Reed's  part  to 
perform  his  agreement  to  pick  the  cotton  remaining  in  the  field,  and  to  haul 
all  of  it  to  Bailey's  gin,  could  not  have  defeated  the  right  of  his  vendee  to, the 
cotton  after  its  sale  and  delivery  by  Reed  to  his  vendee.  Brewer  v.  Blanton, 
66  Tex.  588,  1  S.  W.  Rep.  576.  Under  our  statutes,  the  sale  could  as  well  be 
made  by  parol  as  in  writing.  That  the  possession  remained  in  Reed  was  evi- 
dence of  fraud,  which,  however,  could  be  explained,  if  the  transfer  had  been 
attacked  as  fraudulent.  No  charge  or  suggestion  of  fraud  is  made  against 
Reed  in  selling  to  Partridge.  That  plaintiff  did  not  know  of  the  sale  at  the 
time  of  his  levy  of  attachment  did  not  render  the  levy  good  against  the  prop- 
erty of  Partridge,  unless  the  sale  be  attacked  for  fraud.  Good  faith  on  part 
of  plaintiff  in  making  the  seizure  did  not  confer  title  upon  him  under  the  at- 
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tachment,  if  the  property  dtd  not  belong  to  the  defendant  In  attachment 
Bodd  v.  Arnold,  &  Tex.  100. 

As  the  court  below  passed  upon  the  credibility  of  the  witnesses,  and  as  their 
testimony  is  sufficient  to  support  the  judgment,  it  will  be  affirmed. 


Cooper  t>.  State. 
{Court  of  Appeals  of  Texas.    December  15, 1888.) 

Elections  and  Votbrs— Offkxses  against  Election  Laws— Carrttcg  Weapons. 
Where  defendant  1b  charged  with  carrying  arms  within  hall  a  mile  of  a  voting 
place  on  election  day,  the  presumption  is  that  the  election  is  legal,  and  the  burden 
is  on  the  accused  to  show  the  contrary. 

On  rehearing.    For  statement  of  case  and  former  opinion,  see  8  8.  W.  Rep. 
b54. 
E.  R.  Lane,  for  appellant.    Asst.  Atty.  Gen.  Davidson,  for  the  State. 

Hurt,  J.  In  the  motion  for  rehearing  it  is  again  urged  that  articles  163 
and  320  of  the  Penal  Code  define  the  same  offense,  and  that  tltey  provide  dif- 
ferent punishments,  and  that,  therefore,  the  punishment  being  uncertain,  no 
punishment  should  be  inflicted.  If  these  articles  define  the  same  offense,  this 
judgment  should  be  reversed,  because  the  penalty  should  be  certain.  Do  they 
define  the  same  offense?  Appellant  is  charged  with  violating  article  163  of 
the  Penal  Code.  The  weapon  was  a  gun.  This  article,  in  substance,  provides: 
"If  any  person  other  than  a  peace  officer  shall  carry  any  gun,  etc.,  on  any  day 
of  election  during  the  hours  the  polls  are  open,  within  the  distance  of  one* 
half  mile  of  any  poll  or  voting  place,  he  shall  be  fined  not  less  than  one  nor 
more  than  five  hundred  dollars,  and  in  addition  thereto  may  be  imprisoned  in 
the  county  jail  for  a  time  not  exceeding  one  month."  To  be  guilty  the  ac- 
cused must  carry  the  gun.  He  must  carry  the  gun  during  the  hours  the  polls 
Are  open  on  a  day  of  election.  He  must  carry  the  gun  on  such  a  day,  and  dur- 
ing the  hours  the  polls  are  open,  within  one-half  mile  of  the  poll  or  voting 
place.  These  are  the  elements  which  enter  into  the  composition  of  the  offense 
•defined  by  article  163.  That  portion  of  article  320  bearing  upon  the  question 
provides  in  substance:  "If  any  person  shall  go  *  *  *  to  any  election  pre- 
cinct on  the  day  or  days  of  any  election,  where  any  portion  of  the  people 
*  *  *  are  collected  to  vote  at  any  election,  *  ♦  *  and  shall  have  or 
•carry  about  his  person  a  pistol  or  other  fire-arm,  etc.,  he  shall  be  punished  by 
fine  not  less  than  fifty  nor  more  than  five  hundred  dollars,  and  shall  forfeit 
to  the  county  the  weapon,"  etc.  Now,  to  commit  this  offense  the  accused 
must  go  to  an  election  precinct  on  a  day  of  election.  He  must  go  when  a 
portion  of  the  people  are  collected.  The  people  must  be  collected  to  vote  at 
the  election,  and  he  must  have  or  carry  about  his  person  the  prohibited 
weapon.  It  will  be  readily  perceived  that  the  elements  of  these  offenses  are 
not  the  same.  In  that  defined  by  article  320  it  is  not  material  whether  the 
polls  are  open  or  not;  nor  is  it  necessary  that  the  weapon  be  carried  during 
the  hours  that  the  polls  are  open.  On  the  other  hand,  it  is  not  an  element  in 
the  offense  defined  by  article  163  that  the  accused  have  or  carry  the  weapon 
at  or  to  the  crowd  collected  to  vote.  If  the  weapon  is  carried  (during  the 
hours  the  poll  is  open)  within  one-half  mile  of  the  voting  place,  the  other  ele- 
ments attending,  he  would  be  guilty. 

But  it  is  contended  that  the  election  was  void,  because  no  notice  of  the  same 
was  given  by  posting  as  the  law  requires.  Now,  the  appellant  is  not  charged 
with  violating  the  local  option  law,  nor  with  illegally  voting  at  an  election, 
but  with  carrying  a  gun  within  a  half  mile  of  a  voting  place  on  a  day  of  elec- 
tion while  the  poll  was  open.    We  hold  that  the  presumption  obtains  that  the 
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•election  was  legal;  and,  if  the  question  of  the  illegality  of  the  election  could 
be  made  in  this  collateral  manner,  the  burden  is  on  the  accused  or  show  illegal- 
ity, and  not  on  the  state  to  show  that  it  was  legal.  Again,  whether  the  elec- 
tion was  legal  or  not,  it  was  being  held  under  the  forms  of  law,  and  was  not 
a  farce.  The  mischief  intended  to  be  prevented  by  the  statute  would  as  likely 
.arise  in  the  one  case  as  the  other.    The  motion  is  overruled. 


Harrell  v.  State. 
Butlbb  v.  State. 
(Court  of  Appeals  of  Texas.    December  15,  1888.) 
Appeals  from  district  court,  Karnes  county;  H.  C.  Plbasants,  Judge. 

Per  Curiam.  AU  questions  presented  in  these  cases  are  decided  adversely  to  appel- 
lants in  the  opinion  in  Cooper's  Case,  ante,  216,  (this  day  decided.)  The  judgments  are 
-affirmed. 


Crowley  t>.  State* 
(Court  of  Appeals  of  Texas.    December  19, 1888.) 

•Criminal  Law— Trial— Failure  to  Instruct  Jurt. 

Where  aU  the  evidence  connecting  the  accused  with  the  theft  of  a  yearling  is  cir- 
cumstantial, failure  to  charge  the  jury  with  reference  to  circumstantial  evidence  ia 
reversible  error. 

Appeal  from  district  court.  Jack  county;  G.  A.  MoCall',  Judge. 

Joseph  Crowley,  Jr.,  was  convicted  of  the  theft  of  a  yearling.  The  prose- 
cuting witness,  who  alone  testified  for  the  state,  stated  that  his  certain  roan 
yearling  disappeared  from  its  range  about  the  time  alleged  in  the  indictment. 
It  was  then  in  witness'  mark,  but  was  unbranded.  Two  months  later  wit- 
ness found  it  in  defendant's  pasture,  fresh  branded  and  re-marked.  The  de- 
fendant then  declared  that  he  knew  nothing  whatever  about  the  yearling,  nor 
•about  the  brand  on  it.  About  two  weeks  later,  the  defendant  came  to  the 
witness,  and  told  him  that  the  yearling  belonged  to  him,  (defendant;)  that  he 
bought  it  from  a  man  whose  name  he  refused  to  divulge;  and  that  the  brand, 
which  was  his,  was  put  on  the  animal  by  him.  Defendant  afterwards  fled 
the  country,  and  was  a  fugitive  from  justice  for  two  years.  The  defendant's 
mother,  who  was  his  only  witness,  testified  that  some  time  prior  to  the  alleged 
theft  the  defendant  traded  with  his  .brother,  James,  for  some  yearlings,  and 
that  it  was  her  recollection  that  one  of  the  yearlings  he  got  in  that  trade  was 
a  roan  animal. 

Asst.  Atty.  Qen.  Davidson,  for  the  State. 

Willson,  J.  In  this  case  the  evidence  upon  which  the  conviction  is  based 
1s  wholly  circumstantial  as  to  the  taking  of  the  alleged  stolen  animal  by  the 
•defendant.  He  claimed  the  animal  as  his  property,  and  admitted  that  he  had 
placed  his  brand  upon  it;  but  claimed  also  that  he  had  bought  it.  He  never 
admitted  that  he  took  it  from  the  range,  or  from  the  possession  of  the  owner, 
and  there  is  no  evidence  that  is  not  circumstantial  which  connects  him  with 
the  original  taking  of  the  animal.  Such  being  the  character  of  the  evidence, 
the  trial  court  committed  a  material  error  in  failing  to  charge  the  jury  with 
reference  to  circumstantial  evidence,  and  for  this  error  alone  the  judgment  is 
reversed,  and  the  cause  remanded. 
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Smith  t>»  Statu. 
(Court  of  Appeals  of  Texas.    December  19, 1888.) 

Cbattrl  Mort*agbs— Disposing  of  Mortgaged  Property— Indictment. 

An  indictment  for  "disposing  of"  mortgaged  property  is  fatally  defective  which 
does  not  allege  the  name  of  the  person  to  whom  it  was  disposed  of,  nor  that  he  was- 
unknown  to  the  grand  jury. 

Appeal  from  district  court,  Lamar  county;  E.  D.  McClellan,  Judge. 
Asst  Atty.  Gen.  Davidson,  for  the  State. 

Willson,  J.  This  appeal  is  from  a  conviction  for  "disposing  of  and 
trading  off"  mortgaged  property  with  intent  to  defraud.  The  indictment  » 
fatally  defective,  because  it  does  not  allege  the  name  of  the  person  to  whom 
the  property  was  disposed  of  or  traded,  nor  that  the  name  of  such  person  was 
unknown  to  the  grand  jurors.  Presley's  Case,  24  Tex.  App.  494,  6  S.  W» 
liep.  540.    The  judgment  is  reversed,  and  the  prosecution  dismissed. 


Landa  v.  State. 
(Court  of  Appeals  of  Texas.    December  19, 1888.) 

1.  Threats  and  Threatening  Letters— Indictment— Deltvert. 

An  indictment  charging  that  the  accused  sent  and  delivered  a  letter  to  one  W., 
threatening  to  accuse  him  of  a  crime,  and  that  be  did  so  send  the  letter  with  intent 
to  extort  money,, but  not  alleging  that  he  delivered  the  letter  with  such  intent,  does 
not  charge  the  offense  of  delivering  a  letter  with  such  purpose,  under  Pen.  Code, 
Tex.  art.  813. 

2.  Criminal  Law— Venue. 

Where  the  letter  was  mailed  In  B.  county  the  offense  of  sending  was  committed 
there,  and  was  not  triable  in  C.  county,  under  Code  Crim.  Proc.  Tex.  art.  225,  pro- 
viding that  offenses  shall  be  prosecuted  in  the  county  where  committed.  Hurt,  J.t 
dissenting. 

Appeal  from  county  court,  Collin  county;  W.  M.  Johnson,  judge. 

Issy  Landa  was  convicted  of  delivering  threatening  letters,  and  appealed* 
Pen.  Code  Tex.  art.  813,  provides  a  punishment  lor  delivering  or  sending  a 
letter  threatening  to  accuse  the  receiver  of  a  crime  for  the  purpose  of  extort- 
ing money  from  him.  Code  Crim.  Proc.  art.  225,  provides  that  the  proper 
county  for  the  prosecution  of  offenses  is  that  in  which  the  offense  is  committed. 
.    Issy  Landa,  pro  se.    Asst.  Atty.  Gen.  Davidson,  for  the  State. 

Willson,  J.  It  is  charged  in  the  information  that  the  defendant  did  know- 
ingly send  and  deliver  to  one  W.  H.  Webb,  a  written  letter,  threatening 
to  accuse  said  Webb  of  a  criminal  offense,  the  letter  being  set  forth  in  has: 
verba,  and  that  he  did  so  send  said  letter  with  a  view  to  extort  money  from  the 
said  Webb.  It  is  to  be  observed  that  it  is  not  alleged  that  the  defendant  de- 
livered the  letter  with  the  view  to  extorting  money,  but  only  that  he  sent  it 
with  that  view.  We  must  therefore  hold  that  as  the  offense  of  delivering  a 
threatening  letter  the  information  is  insufficient,  as  an  essential  element  of 
such  offense  is  that  such  letter  be  delivered  with  the  view  to  extort  money. 
Pen.  Code,  art.  813. 

As  to  the  sending  of  the  letter  in  question,  the  evidence  conclusively  shows 
that  it  was  sent  in  Bexar  county,  by  being  posted  at  San  Antonio,  in  that 
county.  The  offense  of  sending  was  therefore  complete  in  said  county,  and 
the  venue  of  such  offense  is  in  that  county,  and  not  in  Collin  county.  Code 
Crim.  Proc.  art.  225.  Because  the  information  is  fatally  defective  with  re- 
spect to  the  offense  of  delivering  the  letter  in  question,  and  because  the 
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county  court  of  Collin  county  1s  without  jurisdiction  of  the  offense  of  sending 
such  letter,  the  judgment  is  reversed,  and  the  prosecution  dismissed. 

'  Hurt,  J.,  dissents,  being  of  opinion  that  the  offense  of  sending  the  letter 
iftay  be  prosecuted  in  either  Bexar  or  Collin  county. 


Brookser  v.  Statb, 
(Court  of  Appeals  of  Texas.    December  19, 1888.) 

1*  CuntniAL  Law— Evtdb??ob— Admissions. 

.  Defendant  and  others  were  discovered  in  the  act  of  skinning  a  stolen  cow  In  a 
slaugtiter-houSe.  When  officers  entered,  defendant  had  left,  and  the  others  said, 
u Arrest  [defendant;]  he  is  the  guilty  one,  if  anything  is  wrong. n  Held,  that  thla 
statement  was  not  admissible  against  defendant,  there  being  nothing  to  show  that 
he  heard  it.  > 

2.  Bams— Conspiracy. 

Even  if  a  conspiracy  were  shown,  such  statement  would  not  be  admissible,  not 
being  in  furtherance  of  the  common  design.1 

8.  Same— Instructions—  Cihoumstaktial  Evidence. 

A  charge  that,  where  tt circumstantial  evidence  is  relied  upon  to  sustain  a  convic- 
tion, each  fact  or  circumstance  necessary  to  establish  the  conclusion  of  guilt  must 
be  proved  beyond  a  doubt,  and  the  facts  so  proved  must  be  consistent  with  each 
other,  and  with  the  guilt  of  the  accused,  and,  when  considered  together,  must  be 
so  conclusive  as  to  satisfy  you  beyond  a  reasonable  doubt  that  the  defendant  la 
guilty  as  charged, "  is  not  sufficiently  full. 

Appeal  from  district  court,  Tarrant  county;  N.  A.  Stedman,  Special  Judge. 

Indictment  found  against  Albert  Brookser  for  theft. 

The  charge  of  the  court,  upon  circumstantial  evidence,  was  as  follows: 
"And  where,  as  in  this  case,  circumstantial  evidence  is  relied  upon  to  sustain 
a  conviction,  each  fact  or  circumstance  necessary  to  establish  the  conclusion 
of  guilt  must  be  proved  beyond  a  doubt,  and  the  facts  so  proved  must  be  con- 
sistent with  each  other,  and  with  the  guilt  of  the  accused,  and,  when  consid- 
ered together,  must  be  so  conclusive  as  to  satisfy  you  beyond  a  reasonable 
doubt  that  the  defendant  is  guilty  as  charged." 

No.  714  of  Willson's  Criminal  Forms  (referred  to  in  opinion)  is  as  follows: 
"In  order  to  warrant  a  conviction  of  a  crime  on  circumstantial  evidence,  each 
fact  necessary  to  the  conclusion  sought  to  be  established  must  be  proved,  by 
competent  evidence,  beyond  a  reasonable  doubt;  and  all  the  facts  (that  is,  nee* 
essary  facts  to  the  conclusion)  must  be  consistent  with  each  other,  and  with 
the  main  fact  sought  to  be  proved ;  and  the  circumstances,  taken  together,  must 
be  of  a  conclusive  nature,  leading,  on  the  whole,  to  a  satisfactory  conclusion, 
and  producing,  in  effect,  a  reasonable  and  moral  certainty  that  the  accused, 
aiifl  no  other  person,  committed  the  offense  charged." 

B.  G.  Johnson,  for  appellant.    Asst.  Atty.  Qen.  Davidson,  for  the  State. 

Hubt,  J.  The  appellant  and  Switzer  and  Voight  were  found  in  possession 
of,  and  were  skinning,  a  stolen  cow,  which  was  well  known  to  them.  After 
discovering  these  parties  in  the  act  of  skinning  the  cow  in  a  slaughter-house, 
the  witness  left,  and  soon  returned  with  an  officer  and  posse.  When  they  en- 
tered and  arrested  Switzer  and  Voight,  they  (Switzer  and  Voight)  said:  "Ar- 
rest Albert  Brookser;  he  is  the  guilty  one,  if  anything  is  wrong."  A  witness 
stated  that  he  approached  the  slaughter-house.  He  heard  some  one  inside  the 
slaughter-house  say:  "Arrest  Albert  Brookser;  he  is  the  guilty  one,  if  any 
one  is  guilty. "    As  the  officers  approached  the  house,  a  man  was  seen  run- 

?See.  as  to  when  the  admissions  and  declarations  of  co-conspirators  are  admissible 
in  evidence,  State  v.  Banks,  (La.)  5  South.  Rep.  18,  and  note;  People  v.  Irwin,  (Cal.> 
flOPac.  Rep. ,  and  note;  State  v.  Johnson,  (Kan.)  19  Pao.  Rep.  749,  and  note. 

Digitized  by  VjOOQIC 


220  SOUTHWESTERN   REPORTER.  [T«. 

ning  rapidly,  and  the  circumstances  point  With  great  force  to  appellant  as  be- 
ing the  man;  but  it  is  a  fact  that  the  evidence  fails  to  show,  with  any  degree- 
of  certainty,  that  appellant  was  present  or  heard  the  remarks  of  Switzer  or 
Voight.  If  not  present,  or,  if  he  did  not  hear  the  remarks,  he  was  not  bouad 
by  them;  the  rule  being  that  the  accused  must  be  present,  or  at  least  it  must. 
reasonably  appear  that  he  heard  the  statements  of  others,  before  they  can  be 
made  evidence  against  him.  This  must  be  shown  affirmatively  by  the  prose- 
cution, though  it  may  be  done  by  circumstances. 

The  assistant  attorney  general  contends  that  a  conspiracy  is  shown,  and 
was  not  consummated,  and  hence  the  declarations  of  Switzer  and  Voight — 
the  co-conspirators — were  admissible.  Let  us  concede  for  the  argument  the 
conspiracy,  and  that  it  was  not  at  an  end.  Evidently  the  exclamation  of 
Switzer  and  Voight:  "Arrest  Albert  Brookser;  he  is  the  guilty  party,  if  any- 
thing is  wrong," — was  not  in  furtherance  of  the  common  design,  and  did  not 
aid  in  the  consummation  of  the  conspiracy.  Appellants1  objection  to  this 
matter  should  have  been  sustained. 

We  are  also  of  the  opinion  that  tne  charge  of  the  court  upon  the  rule  ap- 
plicable to  a  case  of  circumstantial  evidence  is  not  sufficiently  full.  For  the 
correct  rule,  see  No.  714  of  Willson's  Criminal  Forms. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 


Laws  v.  State. 

(Court  of  Appeals  of  Texas.    December  10,  1888.) 

1.  Homicide— Trial— Instructions. 

Under  Pen.  Code  Tex.  art.  570,  making  homicide  to  prevent  theft  at  night  justifi- 
able, it  is  error  to  omit  to  instruct  the  jury  as  to  the  meaning  of  the  word  knight,* 
where  the  evidence  shows  that  the  killing  occurred  at  or  after  sunset. 
3.  Words  and  Phrajsbs— u  Night.  n 

Pen.  Code  Tex.  art.  710,  relating  to  burglary,  defining"  day-time  "  to  include  any 
portion  of  the  24  hours  from  80  minutes  before  sunrise  until  80  minutes  after  sunset, 
a  theft  at  night,  within  the  meaning  of  the  above  act,  is  a  theft  committed  at  any 
time  between  80  minutes  after  sunset  and  30  minutes  before  sunrise. 
3.  Homicide— Justifiable  Killing — Previous  Intent. 

It  is  not  error  to  instruct  the  jury  that  if  defendant  killed  deceased  in  the  execu-. 
tion  of  a  previously  formed  intent,  and  not  to  prevent  the  theft,  such  killing  would 
not  be  justified,  though  done  in  the  night-time,  and  while  deceased  was  committing 
a  theft. 

Appeal  from  district  court,  Franklin  county;  W.  P.  McLean,  Judge. 
Talbert  d*  Turner,  R.  E.  Kennan,  and  H.  Glass,  for  appellant.   AssL  Atty. 
Gen.  Davidson,  for  the  State. 

Willson,  J.  Homicide  is  permitted  by  law  when  inflicted  for  the  purpose 
of  preventing  theft  at  night,  and  the  homicide  in  such  case  is  justifiable  at  any 
time  while  the  offender  is  at  the  place  where  the  theft  is  committed,  or  within 
reach  of  gunshot  from  such  place.  Pen.  Code,  art.  570.  In  this  case  no 
question  is  made  as  to  the  commission  of  the  homicide  by  the  defendant,  but 
the  defendant  claims  that  at  the  time  he  shot  and  killed  the  deceased  the  lat- 
ter had  committed  theft  of  whisky  belonging  to  the  former,  and  was  within 
gunshot  of  the  place  where  the  theft  was  committed,  and  that  it  was  night- 
time when  the  theft  and  the  homicide  were  committed,  and  that  he  commit- 
ted the  homicide  for  the  purpose  of  preventing  the  consequences  of  the  theft. 
There  is  evidence  tending  to  support  this  defense. 

In  instructing  the  jury  with  reference  to  such  defense,  the  court  omitted  to 
define  "night-time. "  This  omission  in  the  charge  was  not  excepted  to,  but  was 
insisted  upon  as  error  in  defendant's  motion  for  a  new  trial.  There  is  a  con- 
flict in  the  evidence  as  to  the  exact  time  when  the  homicide  occurred.    Some 
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of  the  witnesses  fix  the  time  at  later  than  30  minutes  after  sunset,  and 
some  at  about  sunset.  This  being  the  state  of  the  evidence,  it  was  very  im- 
portant to  the  defendant,  we  think,  that  the  jury  should  understand  the  legal 
meaning  of  the  word  "night,"  as  used  in  the  statute  referred  to.  This  stat- 
ute does  not  furnish  a  definition  of  the  word,  and  we  must  therefore  resort  to 
other  authorities  for  its  meaning. 

At  common-law,  "day-time"  means  those  portions  of  the  morning  and 
evening  wherein,  though  the  sun  is  below  the  horizon,  sufficient  of  his  light 
is  above  for  the  features  of  a  man  to  be  reasonably  discerned.  If  there  is  not 
sufficient  light  for  this  purpose,  it  is  night.  Light  from  the  moon  is  not  to 
be  taken  into  account.  There  is  no  middle  space  between  day  and  night,  but 
where  one  begins  the  other  ends.  But  the  difficulties  of  applying  this  com- 
mon-law rule  are  so  considerable  that  it  has  been  changed  by  statute  in  Eng- 
land, and  in  most  of  the  American  states,  and  these  statutes  prescribe  ex- 
actly the  time  which  separates  the  day  from  the  night.  Bish.  Stat.  Cr.  §  276. 
In  this  state,  with  reference  to  the  crime  of  burglary,  it  is  provided:  "By  the 
term  *  day-time  *  is  meant  any  time  of  the  twenty-four  hours  from  thirty  min- 
utes before  sunrise  until  thirty  minutes  after  sunset."  Pen.  Code,  art.  710. 
Again,  it  is  provided  that  "words,  which  have  their  meaning  specially  de- 
fined, shall  be  understood  in  that  sense,  though  it  be  contrary  to  their  usual 
meaning."  Id.  art.  10.  It  is  clear  to  our  minds,  in  view  of  the  provisions 
cited,  that  a  "theft  by  night"  is  a  theft  committed  at  anytime  between  30 
minutes  after  sunset  and  90  minutes  before  sunrise,  and  the  court  should  have 
so  instructed  the  jury,  and,  having  failed  to  do  so,  committed  a  material  error, 
calculated  to  injure  the  defendant's  rights. 

Relating  to  the  defense  above  mentioned,  the  court,  among  other  instruc- 
tions, gave  the  jury  the  following,  in  substance :  "If  you  find  that  the  defend- 
ant killed  the  deceased  in  the  execution  of  a  previously  formed  intent  or  plan 
to  take  his  life,  and  not  to  prevent  theft  then  being  committed,  or  to  prevent 
the  consequences  of  tlie  same,  such  killing  would  not  be  justified,  though 
done  in  the  night-time,  and  while  deceased  was  committing  or  had  committed 
a  theft."  This  instruction  was  not  excepted  to,  but  was  urged  by  defendant 
as  error  in  his  motion  for  new  trial,  and  is  insisted  upon  here  as  error. 
We  are  of  opinion  that  the  instruction  is  not  erroneous.  If  the  killing  was 
upon  malice,  and  not  to  prevent  a  theft,  or  the  consequences  of  a  theft,  it 
would  not  be  justified  under  the  statute,  although  a  theft  by  night  was  actu- 
ally being  committed  by  deceased  at  the  time  he  was  killed.  It  is  not  the  in- 
tention of  the  statute  to  justify  murder.  Such  a  construction  of  the  statute 
would,  to  our  minds,  be  unreasonable,  and  exceedingly  dangerous. 

Other  questions  presented  on  this  appeal  are  not  discussed  and  determined, 
because  not  likely  to  arise  on  another  trial.  Because  the  charge  of  the  court 
is  materially  defective  in  not  instructing  the  jury  in  the  legal  meaning  of 
"day-time"  and  "night-time,"  the  judgment  is  reversed,  and  the  cause  is  re- 
manded. 


Martin  v.  McCartt. 

(Supreme  Court  of  Texas.    December  4,  1888.) 

1.  Public  Lauds— Sale  op  School  Lands—Filing  Statement. 

To  make  valid  a  purchase  of  public  school  land,  under  act  Tex.  April  12, 1888,  §  7, 
there  must  be  a  classification  of  the  land,  and  the  filing  of  a  tabulated  statement  in 
the  office  of  the  surveyor  of  the  county  where  the  land  is  situated. 
3.  Same — Bale  in  County  whbbb  Situated. 

Under  section  8  of  said  act,  the  land  must  be  sol4  at  public  outcry  in  the  county 
where  situated. 
3.  Trespass  to  Tbt  Title— Evidbnce-^Actual  Settler. 

In  an  action  of  trespass  to  try  title  by  a  purchaser  of  such  land,  the  evidence  of  de- 
fendant, which  merely  shows  that  he  settled  upon  and  had  possession  of  the  land,  and 
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erected  valuable  improvements  thereon,  la  not  sufficient  to  establish  the  fact  that  he 

was  an  u  actual  setyfer  in  good  faith, "  so  as  to  give  him  a  preferred  right  of  purchase 
under  act  Tex.  April  12, 1883,  |  5,  which  provides  that  "any  actual  settler  in  good 
faith,  upon  any  land  included  in  this  act,  who  is  now  and  was  an  actual  settler  in 
good  faith  on  the  1st  day  of  January,  1888,  shall  have  the  right, "  etc. 

Commissioners'  decision.  Appeal  from  district  court,  Tom  Green  county; 
William  Kennedy,  Judge. 

Trespass  to  try  title  by  J.  S.  Martin  against  D.  Q.  McCarty.  Judgment  for 
defendant,  and  plaintiff  appeals. 

Fisher  &  Townes,  for  appellant.    Terrell*  Walker  &  Gregory  t  for  appellee. 

Hobby,  J.  This  is  a  suit  by  the  appellant,  J.  3.  Martin,  against  the  appel- 
lee, D.  Q.  McCarty,  to  recover  section  128,  surveyed  by  the  S.  P.  B.  li.  Co. 
for  the  state  for  the  benefit  of  the  common  school  fund,  containing  640  acres 
of  land,  and  situated  in  Tom  Green  county.  The  plaintiff's  petition  is  in  the 
usual  form  of  an  action  of  trespass  to  try  title,  and  alleges  ownership  in 
plaintiff  on  the  2d  day  of  January,  1884.  It  appears  from  the  evidence  in 
this  case  offered  by  the  plaintiff  that  the  land  board  of  the  state,  under  the 
act  of  April  12,  1883,  placed  the  land  which  is  the  subject-matter  of  this  suit 
upon  the  market  for  sale,  and  provided  that  any  one  desiring  to  purchase 
should  make  a  written  application,  addressed  to  the  secretary  of  said  board* 
describing  the  land  by  block,  number,  etc.,  and  with  sketch  of  survey  accom- 
panying and  price  offered.  This  was  to  be  registered  by  the  surveyor  of  the 
county,  and  open  to  inspection.  The  surveyor  was  required  to  indorse  on  the 
application  the  bid  and  date  of  registry.  This  was  to  be  done  at  least  10 
days  before  the  first  Tuesday  of  the  month  following.  The  application  was 
to  be  forwarded  to  the  board  for  consideration.  In  accordance  with  the  plan 
adopted  by  the  land  board  for  the  purchase  of  the  land,  the  plaintiff,  on  De- 
cember 14,  1883,  applied  in  writing  to  the  surveyor  of  Tom  Green  county, 
who  registered  the  application,  and  it  was  forwarded  to  the  board  at  Austin, 
with  the  sum  of  $42.67,  the  first  payment  on  the  land,  which  was  received  by 
the  proper  authorities.  It  was  shown  by  the  indorsements  upon  the  applica- 
tion of  Martin  that  his  bid  was  number  220.  His  obligation  for  the  balance 
of  the  unpaid  purchase  money  was  executed  in  the  sum  of  $1,237.33,  pay- 
able to  the  state.  The  payment  of  the  sum  of  $61.86,  interest  upon  the  fore- 
going obligation,  is  also  shown.  Upon  the  application  of  Martin  on  De- 
cember 14, 1883,  forwarded,  as  above  stated,  to  the  board  at  Austin,  the  land 
in  controversy  was  awarded  to  him  on  the  2d  day  of  January,  1884.  B.  B. 
Tarver  testified  that  he  was  the  surveyor  of  Tom  Green  county  in  1883  and 
1884,  and  was  the  agent  of  the  land  board,  authorized  to  sell  the  school  land 
in  that  county;  that  as  such  agent  he  did  not  sell  the  land  in  controversy  to 
Martin,  in  that  county;  he  received  and  registered  the  application  and  bid 
made  by  Martin  in  December,  1883,  and  forwarded  it  to  the  board;  that  there 
was  no  classification  made  and  tabulated  statement  of  the  school  land  on  file 
in  his  office  under  the  law  of  April  12,  1883,  or  at  any  other  time  under  the 
resolutions  of  the  land  board;  that  the  land  in  controversy  was  not  sold,  or 
offered  for  sale,  at  public  outcry  in  Tom  Green  county;  that  there  were  about 
140  applications  received  by  him  on  the  last  day  they  could  be  filed  in  his 
office;  he  did  not  offer  the  land  for  sale  in  Tom  Green  county  at  public  out- 
cry. The  foregoing  facts  constituted  the  foundation  of  appellant's  title.  It 
appears  from  the  testimony  that  the  application  of  appellee  was  rejected  on 
April  24,  1884.  The  questions  raised  upon  this  appeal  are  whether  the  ap- 
pellant (plaintiff  in  the  lower  court)  has  established  any  title,  complete  or  in- 
choate, which  would  authorize  a  recovery.  If  not,  has  the  appellee  shown  by 
the  proof  that  he  has  title  as  an  actual  settler,  as  specially  pleaded  by  him? 

The  conclusions  of  fact  and  law  found  by  the  court  were  "that  the  land  in 
controversy  was  on  the  14th  day  of  December,  1883,  public  free-school  land. 
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in  Tom  Green  county;  that  on  the  17th  day  of  December,  1883,  the  appellant, 
Martin,  made  application  to  purchase  under  section  7  of  the  act  of  April  12, 
1883,  which  was  duly  tiled,  and  registered  in  the  surveyor's  office;  that  the 
application  was  filed  in  said  office  on  December  21,  1883,  and  in  the  office  of 
the  secretary  of  the  land  board,  on  January  3,  1884;  that  the  first  pay ment  of 
£42.67  was  made  by  Martin  on  the  land,  and  that  it  was  awarded  to  him  by 
the  board  on  the  2d  day  of  January,  1884;  that  the  land  was  not  sold  in  Tom 
Green  county.  The  conclusion  of  law  found  from  these  facts  by  the  court 
was  that  the  sale,  not  having  been  made  in  Tom  Green  county,  where  the 
land  was  situated,  was  void." 

The  judgment  was  that  "the  plaintiff  take  nothing  by  his  suit,  and  the  defend- 
ant go  hence  with  his  costs,  and  the  defendant  take  nothing  by  his  cross-ac- 
tion, and  recover  costs* of  plaintiff."  Both  parties  appealed,  and  assigned  er- 
rors. 

The  defendant,  McCarty,  pleaded  specially  his  title  as  a  purchaser,  under  sec- 
tion 5  of  the  act  of  April  12,  1883,  for  the  benefit  of  actual  settlers  in  good 
faith,  who  had  settled  on  or  before  the  1st  day  of  January,  1883,  under  the 
act  of  April  6,  1881.  The  proof  in  support  of  his  title  consisted  of  his  appli- 
cation as  such  purchaser  to  the  secretary  of  the  land  board,  dated  July  14, 
1883,  with  the  statement  that  the  land  in  controversy  had  been  duly  ap- 
praised by  the  surveyor  of  Tom  Green  county,  and  by  the  commissioner's 
court  of  said  county  approved,  and  filed  in  the  land-office,  as  provided  by  sec- 
lion  5  of  the  act  of  1883,  showing  the  appraisement  to  have  been  made,  under 
the  act  of  1881,  at  $100  per  acre,  accompanied  with  his  affidavit  that  on  the 

day  of  March,  1882,  he  had  procured  the  surveyor  to  survey  the  said 

.section  128;  that  he  immediately  entered  upon,  and  has  continuously  held 
possession  of,  and  occupied,  the  same,  and  does  now  have  full  and  complete 
possession  and  occupancy  of  said  section;  that  he  has  erected  valuable  im- 
provements thereon,  consisting  of  a  corral  an,d  lumber  dwelling-house,  and 
has  made  every  effort  that  the  law  permitted  to  purchase  the  same,  and  desires 
now  to  purchase  said  section  under  the  act  of  1881,  as  provided  by  section  5 
-of  the  act  of  1883,  with  the  supporting  affidavits  of  two  citizens,  each  stating 
that  he  knew  of  his  own  personal  knowledge  that  said  applicant  settled  upon 
aaid  land  prior  to  January  1, 1883,  and  has  continuously  held  and  occupied 
said  land  up  to  the  present  time,  and  has  valuable  improvements  on  said 
land.  There  was  proof  of  the  payment  by  appellee,  McCarty,  of  the  sum  of 
#71,  being  one-thirtieth  of  the  appraised  value  of  the  land,  and  interest  for 
•one  year  thereon.  It  is  apparent,  we  think,  from  the  foregoing,  that  the  ap- 
pellee, McCarty,  having  applied  to  purchase  the  land  on  the  14th  day  of  July, 
1883,  under  section  5  of  the  act  of  April  12,  1883,  providing  for  the  acquisi- 
tion of  the  same  by  actual  settlers  in  good  faith,  he  would  be  entitled  to  a 
decree,  under  his  pleadings,  had  his  application  been  a  full  compliance  with 
this  law,  there  being  no  assertion  of  or  claim  to  any  right  in  appellant, 
Martin,  prior  to  December,  1883;  but  it  is  nowhere  shown  by  the  evidence 
that  the  appellee,  McCarty,  was  a  settler  in  good  faith,  as  that  character  and 
term  has  been  repeatedly  described  and  defined  in  this  state.  Burleson  v. 
Durham,  46  Tex.  159.  That  this  was  essential  to  a  recovery  by  appellee  is 
recognized  by  his  answer.  But  in  this  important  and  vital  respect  the  proof 
does  not  support  the  answer  which  fully  alleges  him  to  be  such  purchaser. 
This  question  has  been  discussed  in  Snyder  v.  Nnnn,  66  Tex.  258,  and  cases 
there  cited,  and  all  that  we  might  say  with  reference  to  the  necessity  for  es- 
tablishing this  fact  would  be  but  a  repetition  of  what  was  there  said.  The 
evidence  of  appellee  merely  shows  that  he  settled  upon,  and  had  possession  of, 

the  land,  and  erected  valuble  improvements  thereon,  on  the day  of 

March,  1882;  that  he  desired  to  purchase  the  land,  and  still  does  wish  to  pur* 
chase  the  same,  under  the  act  of  1881,  as  provided  by  section  5  of  the  act  of 
1883.     The  statute  of  April  6, 1881,  gives  a  preferred  right  to  purchase  to 
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."any  persons  having  improvements  upon  any  of  such  land,  prior  to  the  taking 
effect  of  this  act  shall  have  the  preference  in  the  purchase  thereof,  for  the  pe- 
riod of  six  months  next  after  the  value  thereof  is  fixed."  Gen.  Laws  1881,  § 
2,  p.  119.  Section  5  of  the  act  of  April  12,  1888,  provides  that  "any  actual 
settler  upon  any  land  included  in  this  act,  who  is  now  and  was  an  actual  set- 
tler in  good  faith  on  the  1st  day  of  January,  1883,  shall  have  the  right,"  etc.,. 
" provided  that  any  actual  settler,  in  good  faith,  upon  lands  appraised,"  etc., 
44  in  accordance  with  the  provisions  of  sections  one  and  two  of  the  act  of  1881," 
etc.,  "shall  be  permitted  to  purchase."  It  is  not  pretended  that  he  has  any 
right  by  reason  of  having  improvements  upon  the  land  prior  to  April  6, 1881. 
If  so,  he  might,  it  seems,  under  section  2  of  that  act,  have  had  a  preferred 
right  to  purchase  for  six  months  from  the  date  the  act  of  1881  took  effect, 
which  was  April  6,  1881.  But  his  right  rests  primarily  upon  the  fact  of 
being,  under  the  law  by  virtue  of  which  he  asserts  title,  an  actual  settler  in 
good  faith.  Not  having  brought  himself  within  the  provisions  of  the  statute 
upon  which  he  relies,  he  has  no  reason,  we  think,  to  complain  of  the  judg- 
ment in  this  case. 

The  remaining  question,  then,  is,  has  the  appellant  shown  such  a  compli- 
ance with  the  law  of  1883  as  would  authorize  a  recovery?  As  we  have  stated, 
there  was  no  compliance  with  the  law  requiring  a  classification  of  the  land, 
and  the  filing  of  a  tabulated  statement  in  the  office  of  the  surveyor  of  the 
county  where  the  land  was  situated.  Nor  was  there  any  offer  of  the  land  for 
sale  at  public  outcry  at  the  court-house  of  the  county  by  the  person  author- 
ized by  the  board  to  sell,  as  provided  by  section  6  of  the  act.  In  Taylor  v. 
Burke,  66  Tex.  646,  1  S.  W.  Rep.  910,  it  was  said  that  this  was  a  require- 
ment of  the  law,  but  the  question  was  not  raised  in  that  case,  and  not  decided. 
In  Snyder  v.  Nunn,  before  cited,  it  was  held  that  no  right  vested  in  a  pur- 
chaser as  an  actual  settler,  where  the  application  was  made  in  the  absence  of 
an  appraisement;  in  Ramsey  y.  Medlin,  55  Tex.  248,  also,  an  appraisement  was 
held  to  be  absolutely  necessary  to  entitle  a  purchaser  to  recover. 

We  think  the  rule  applies,  with  equal  reason,  to  the  requirement  of  the 
law  that  the  classification  and  tabulated  statement  shall  be  made  and  filed. 
.  The  statute  prescribes  with  particularity  the  facts  which  must  exist,  as  said 
in  Snyder  v.  Nann,  66  Tex.  260,  before  the  applicant  shall  be  entitled  to  the 
land;  and  though  payments  upon  their  respective  applications  were  made  by 
appellant  and  appellee,  and  were  accepted,  these  have  been  held  insufficient 
to  warrant  the  presumption  that  an  appraisement  had  been  made.  Where 
the  evidence  was  silent  upon  that  point,  in  the  case  under  consideration  the 
uncontroverted  proof  was  that  no  classification  of  the  land  and  tabulated 
statement  had  been  made  and  filed  in  Tom  Green  county,  under  the  act  of 
1883,  or  at  any  other  time.  So,  too,  there  was  undisputed  testimony  that  the 
agent  authorized  by  the  board  to  sell  did  not,  as  required  by  section  6  of  that 
act,  sell,  or  offer  to  sell,  at  public  outcry,  this  land.  That  which  the  law  had 
prescribed  as  absolutely  essential  to  be  done  to  vest  any  right  to  the  land  in 
appellant  was  not  done,  and  we  therefore  think  he  failed  to  establish  his  right 
to  recover,  and  we  are  of  opinion  that  the  judgment  is  correct  as  between  the 
parties  to  this  suit.  But  we  do  not  wish  to  be  understood  as  saying  that  the 
appellee,  McCarty,  is  precluded  from  showing  that  he  is  entitled  to  the  land 
as  a  settler  in  good  faith  under  the  act  of  April  12,  1883.  If  he  can  establish, 
this  fact,  he  would  be  entitled  to  recover. 

The  judgment,  as  between  the  parties  in  this  case,  should  be  affirmed. 

Statton,  0.  J.  Report  of  commission  of  appeals  examined,  their  opinion, 
adopted,  and  the  judgment  affirmed. 
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Musiok  v.  State. 

(Supreme  Court  of  Arkansas.    January  13, 1889.) 

Intoxicating  Liquors— Illegal  Sales— Evidence. 

Where  a  merchant  without  a  license  to  sell  liquor  kept  a  stock  of  brandy  cherries 
in  pint  and  Quart  bottles,  which  he  sold  to  customers,  furnishing  glasses  with  which 
they  could  drink  the  brandy  if  they  chose,  he  was  properly  convicted  of  selling 
liquor  without  a  license. 

Appeal  from  circuit  court,  Mississippi  county;  J.  E.  Rlddiok,  Judge. 
H.  M.  McVeigh,  for  appellant.     Z>.  W.  Jones,  Atty.  Gen.,  for  the  State. 

Cockrill,  0.  J.  The  appellant  was  convicted  of  selling  liquor  without  a  li- 
cense. He  made  no  specific  objection  to  the  charge  of  the  court  at  the  trial, 
and  urges  none  here.  His  contention  is  that  the  verdict  is  not  sustained  by 
the  evidence.  The  proof  was  that  he  sold  brandy  cherries,  and  the  case  of 
Babe  v.  8 tate,  89  Ark.  204,  is  relied  upon  to  reverse  the  judgment.  Kobe's 
Cane  is  only  to  the  effect  that  it  is  not  a  violation  of  the  law  to  sell  fruit 
preserved  by  the  use  of  brandy.  The  proof  in  the  case  in  hand  is  to  the  effect 
that  the  defendant  was  engaged  in  business  as  a  merchant;  that  knowing,  as 
he  stated  to  one  of  the  witnesses,  that  customers  would  come  to  trade  where 
they  could  get  something  to  drink,  he  kept  a  stock  of  brandy  cherries  in  pint 
and  quart  bottles,  which  he  offered  openly  for  sale,  furnishing  glasses  to  the 
purchasers  when  they  desired  to  drink  the  liquor  on  the  premises.  The  bot- 
tles were  filled  with  fruit,  but  contained,  nevertheless,  one-half  their  capacity 
of  liquor,  which  the  proof  clearly  shows  was  intoxicating.  The  defendant 
himself  testified  that  .the  use  of  it  sometimes  made  his  customers  "boozy," 
which  the  jury  doubtless  understood  to  mean  the  incipient  stage  of  drunken- 
ness; and  he  would  refuse  to  sell,  he  said,  to  persons  in  that  condition.  Hav- 
ing a  fear  of  incurring  the  heavier  penalties  imposed  by  the  act  of  congress, 
or  as  he  expressed  it  on  the  witness  stand,  in  order  that  he  might  not  be  "put 
to  any  trouble  in  the  federal  court,"  he  procured  a  United  States  revenue  li- 
cense. He  testified  that  he  thought  be  had  the  right  to  sell  brandy  fruit.  He 
was  not  prosecuted  for  selling  brandy  fruit,  but  brandy;  and,  in  at  least  one 
of  the  sales  put  in  evidence,  he  sold  the  liquor  and  retained  the  fruit,  setting 
the  bottle  containing  it  back  upon  the  shelf.  But  it  is  not  necessary  to  re- 
sort to  this  sale  to  sustain  the  conviction.  When,  not  mistaking  the  fact,  one 
intentionally  makes  a  sale  that  is  prohibited  by  statute,  he  violates  the  law; 
it  being  no  excuse  for  him  that  he  deems  what  he  does  to  be  right.  Bish.  St. 
Crimes,  §  1023;  1  Bish.  Crim.  Law,  §  345;  Beard  v.  State,  43  Ark.  284;  In 
re  Jackson,  25  Fed.  Rep.  550;  Reynolds  v.  CT.  fir.,  98  U.  S.  167. 

The  jury  would  have  failed  in  their  duty  had  they  returned  any  other  ver- 
dict 

Let  the  judgment  be  affirmed. 


Cmne  t>.  State. 

(Supreme  Court  of  Arkansas.    January  8, 1889.) 

Witness—Impeachment— Reputation. 

Under  Mansf.  Dig.  Ark.  f  2902,  allowing  a  witness  to  be  impeached  by  evidence 
of  his  general  reputation  for  truth  or  immorality,  an  inquiry  as  to  whether  one, 
from  his  knowledge  of  his  u reputation  for  truth  and  veracity,  morality  and  chas- 
tity, *  would  believe  him  on  oath,  is  not  permissible. 
Same— Evidence— Character. 

A  conviction  will  not  be  set  aside  on  the  ground  that  evidence  was  introduced 
that  a  state's  witness  bore  a  good  reputation  in  the  community  where  he  resided 
2&or  SO  years  before  the  trial,  the  admission  of  such  testimony  being  in  the  dis- 
cretion of  the  court, 
v.lOs.w.no.4 — 15 


226  SOUTHWESTERN  REPORTER.  [Ark. 

8.  Homicide—  Trial— Instructions— Harmless  Error. 

Where  the  fact  of  the  killing  is  admitted,  and  attempted  to  be  justified,  an  in- 
struction that,  "in  considering  whether  the  defendant  was  justified  in  taking  the 
life  of  the  deceased,"  etc.,  if  erroneous  as  assuming  the  existence  of  the  fact,  is 
harmless.  * 

4.  Criminal  Law— Trial— Argument  or  Counsel. 

A  reversal  will  not  be  granted  on  the  ground  that  the  prosecuting  attorney  read 
in  argument  the  report  or  another  case,  where  it  does  not  appear  that  it  was  used 
to  oppose  the  court's  charge,  and  no  objection  was  made  at  the  time. 

Appeal  from  circuit  court,  Carroll  county;  J.  M.  Pitman,  Judge. 

J.  D.  Walker,  for  appellant.    Dan.  W.  Jones,  Atty.  Gen.,  for  appellee. 

Cockrill,  C.  J.  The  appellant  was  indicted  for  murder.  He  was  con- 
victed of  murder  in  the  second  degree,  and  sentenced  to  imprisonment  for 
five  years.  On  the  trial  he  proposed  to  impeach  a  material  witness  for  the 
stale  through  numerous  depositions  which  had  been  previously  taken  for  the 
purpose.  After  the  impeaching  witnesses  had  testified  that  the  general  char- 
acter for  morality  of  the  assailed  witness  was  regarded  as  bad  by  his  neigh- 
bors, they  were  asked  whether,  from  their  knowledge  of  his  "reputation  for 
truth  and  veracity,  morality  and  chastity,"  they  would  believe  him  on  oath. 
The  court  excluded  the  testimony  given  in  response  to  the  last  two  questions, 
and  we  are  asked  to  reverse  the  judgment  on  that  ground. 

In  the  case  of  Hudspeth  v.  State,  50  Ark.  — ,  9  S.  W.  Rep.  1,  we  ruled 
in  accordance  with  the  established  practice  in  this  state,  and  what  appears  to 
be  the  general  rule  elsewhere,  (see  Hamilton  v.  People,  29  Mich.  186,)  that 
it  is  proper  to  inquire  of  an  impeaching  witness  whether,  from  his  knowl- 
edge of  the  general  reputation  of  the  assailed  wiLness  among  his  neighbors, 
he  regards  him  as  worthy  of  belief  on  oath.  But  the 'rejected  offer  to  dis- 
credit the  witness  in  this  case  was  based,  not  upon  his  general  reputation, 
but  upon  his  reputation  for  a  particular  vice. 

It  is  a  mixed  question,  on  authority,  whether  it  is  the  general  moral  char- 
acter of  a  witness,  or  his  general  reputation  for  veracity,  that  is  the  proper 
subject  of  judicial  inquiry.  A  provision  of  the  Code  of  Civil  Procedure  ex- 
tends the  inquiry  beyond  the  general  reputation  for  truth  to  that  of  morality 
in  general,  (Mansf.  Dig.  §  2902,)  and  this  provision  has  been  construed  by 
this  court  to  apply  to  criminal  causes.  Majors  v.  State,  29  Ark.  112;  Law* 
son  v.  State,  32  Ark.  220;  Anderson  v.  State,  34  Ark.  262.  But  the  statute, 
in  terms,  limits  the  inquiry  to  the  general  reputation  for  Immorality,  and  it 
was  intended  only  to  make  a  legislative  selection  between  the  contending  ar- 
rays of  judicial  authority. 

The  case  of  Bakeman  v.  Rose,  18  Wend.  146,  is  commonly  cited  as  a  lead- 
ing case  on  the  side  of  the  more  extended  inquiry.  But  it  is  there  distinctly 
announced  that  it  is  the  general  character  only  that  can  be  inquired  into,— 
whether  it  be  a  reputation  for  untruth,  or  such  other  general  immorality  as 
renders  the  witness  unworthy  of  belief.  Page  148.  The  law  rejects  the  con- 
clusion, it  is  said,  that  a  person  guilty  of  one  immoral  habit  is  necessarily 
disposed  to  practice  all  others.  The  term  "general  character"  is  used  in  this 
connection  in  contradistinction  to  particular  facts  or  parts  of  character.  Ward 
v.  8tate,  28  Ala.  63.  "It  certainly  is  a  salutary,  and  even  necessary,  rule  of 
evidence,"  says  Tract,  S.,  in  Bakeman  v.  Rose,  supra,  "that  the  credit  of 
a  witness  should  only  be  impeached  by  proof  of  his  moral  character  gener- 
ally, and  not  by  proof  of  a  particular  immoral  act,*  or  by  proof  of  a  general 
reputation  for  a  particular  immorality,  unless  that  particular  immorality  be 
falsehood.  This  principle  is  concurred  in  by  all  elementary  writers  upon  evi- 
dence, and  has  been  maintained  by  courts  everywhere."  Page  153.  Statutes 
similar  to  ours  are  in  force  in  other  states,  and  they  have  not  been  construed 
to  extend  the  inquiry  further  than  to  the  general  reputation  for  morality. 
State  v.  Egan,  59  Iowa,  636, 13  N.  W.  Rep.  730;  Kilburn  v.  Mullen,  22  Iowa, 
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498;  People  v.  BbsK  58  Cal.  212.  Evidence  of  want  of  chastity  is  not,  there- 
fore, permissible  to  impeach  the  credibility  of  a  witness.  Bakeman  v.  Rose, 
supra;  Kilburn  v.  Mullen,  supra;  State  v.  Larkin,  11  Nev.  380;  Com.  v. 
Churchill,  11  Mete.  988;  Gilchrist  v.  JfcJSTee,  4  Watts,  880;  Bap.  Wit.  §  197; 
1  GreenL  Ev.  §  461. 

As  the  naked  question  whether,  from  the  witness'  reputation  for  chastity, 
he  was  or  was  not  worthy  of  belief,  was  inadmissible,  it  was  improper  to 
•couple  the  question  with  one  relating  to  his  reputation  for  truth  and  morality, 
as  it  would  still  call  for  an  expression  of  opinion  as  to  the  effect  of  chastity, 
or  a  want  of  it,  upon  the  credibility  of  testimony.  Massey  v.  Bank,  104  111. 
334,  335.    It  was  not  error,  therefore,  to  exclude  the  evidence. 

The  state  introduced  witnesses  to  sustain  the  character  of  the  assailed  wit- 
ness. Some  testified  that  they  knew  his  reputation  in  the  community  where 
Jie  resided  at  the  time  of  the  trial,  and  that  he  was  worthy  of  belief;  and 
others  knew  that  be  bore  a  good  reputation  in  the  community  where  he  re- 
sided 25  or  30  years  before.  This  evidence  was  all  objected  to  by  the  appel- 
lant. There  can  be  no  question  about  its  admissibility,  except  as  to  the  limit 
that  was  given  in  going  back  to  so  remote  a  time  to  establish  character.  But 
the  exclusion  or  admission  of  testimony  in  such  cases  rests  in  the  discretion 
of  the  court,  and  where  remoteness  is  the  only  objection,  and  the  circum- 
stances of  the  case  show  no  abuse  of  judicial  discretion,  the  rule  is  to  allow 
the  verdict  to  stand.  Snow  v.  Grace,  29  Ark.  131.  It  may  be  that  the  evi- 
dence was  too  remote  to  shed  much  light  upon  the  question,  but  it  was  rel- 
evant and  responsive  to  the  collateral  issue  raised  by  the  appellant,  and  we 
cannot  see  how  he  was  prejudiced  by  it. 

In  the  course  of  a  somewhat  lengthy,  but  well-considered,  charge,  the  court 
used  this  language:  "In  considering  whether  the  defendant  was  justified  in 
taking  the  life  of  the  deceased  at  the  time  and  in  the  manner  that  he  did,  you 
will  consider"  the  circumstances,  etc.  It  is  said  that  this  is  erroneous,  because 
it  assumes  that  the  appellant  did  the  killing  charged  in  the  indictment.  It 
is  not  the  province  of  the  court  to  instruct  juries  upon  the  facts.  It  is  pro- 
hibited by  the  constitution,  and  instructions  which  assume  that  a  controverted 
fact  is  proved,  though  the  testimony  on  one  side  be  slight,  is  erroneous.  We 
have  so  held  frequently.  But  where  no  other  conclusion  could  be  arrived  at 
upon  the  evidence  it  is  a  harmless  error,  if  error  at  all,  to  assume  the  existence 
'of  the  fact,  and  a  judgment  is  never  reversed  for  a  cause  from  which  no 
prejudice  could  have  resulted.  Hayne,  New  Trials  &  App.  §  121  [b,J  pp. 
344,  345.  Sackett,  Instructions  to  Juries,  pt.  1,  §  17,  and  cases  cited.  See 
Overton  v.  Matthews,  35  Ark.  155. 

In  this  case  there  was  no  controversy  about  the  fact  of  the  killing.  All 
the  witnesses  for  the  state  and  the  defense  who  knew  anything  of  that  fact 
testified  that  the  prisoner  did  it.  The  fact  was  never  controverted  by  him  at 
any  time.  He  testified  in  his  own  behalf  on  the  trial,  admitting  the  killing, 
and  undertook  to  justify  it  then,  as  he  had  done  before,  upon  the  plea  of  self- 
defense.  The  killing  was  not  a  disputed  fact,  and  the  charge  affords  no 
grounds  for  a  reversal.  It  was  so  held  upon  a  charge  of  murder  in  the  case 
of  Darts  v.  People,  114  111.  86.    See  Hanrahan  v.  People,  91  111.  142. 

The  onjy  other  objection  urged  against  the  charge  is  on  the  question  of 
reasonable  doubt  The  court  refused  no  instruction  upon  this  point,  but 
charged  the  jury  to  acquit  the  prisoner  if  they  entertained  a  reasonable  doubt 
of  his  guilt,  and  defined  '* reasonable  doubt"  in  accordance  with  our  decisions. 

A  reversal  is  asked  because  the  prosecuting  attorney  read  to  the  jury  the 
report  of  the  ease  of  Duncan  v.  8tate,  49  Ark.  543,  6  S.  W.  Rep.  164.  Grant- 
ing that  the  obligation  to  retreat  before  taking  the  life  of  the  assailant,  which 
we  held  rested  upon  the  defendant  in  that  case,  did  not  exist  under  the  facts 
of  this,  it  does  not  follow  that  the  judgment  should  be  reversed.  The  charge 
of  the  court  was  applicable  to  the  facts  of  the  case  under  trial;  the  Duncan 
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Case  was  read,  not  as  controlling  this  case,  but  in  argument;  and  there  is  no 
suggestion  that  it  was  used  in  opposition  to  the  court's  charge,  but  only  by 
way  of  illustration;  and  the  record  does  not  disclose  that  any  attempt  was 
made  to  prevent  its  use,  or  that  the  court  was  asked  to  make  any  ruling  in 
regard  to  it.  Appellate  jurisdiction  is  limited  to  the  correction  of  errors- 
committed  by  the  circuit  courts,  and  until  the  trial  court  has  ruled  upon  the 
question,  or  grossly  neglected  its  duty  in  not  ruling,  no  error  has  been  com- 
mitted. The  rule  is  applicable  to  this  class  of  irregularities.  €Hrem  v.  State, 
88  Ark.  318;  Railway  Co.  v.  Cavenesse,  48  Ark.  106,  2  8.  W.  Rep.  505.  The 
court  may  permit  law-books  to  be  rend  to  the  jury,  (Curtis  v.  State,  86  Ark. 
292.)  but  it  is  not  a  practice  to  be  commended. 
Finding  no  error  in  the  record,  the  judgment  is  affirmed. 


Sharp  v.  State. 
(Supreme  Court  of  Arkansas.    January  5, 1889.) 

1.  Homicide— Mubdbb. 

One  who  willfully  and  unlawfully  inflicts  upon  another  a  wound  not  in  itself  mor- 
tal, but  from  which,  and  the  erroneous  treatment  of  the  same,  by  a  physician,  the 
wounded  person  dies,  is  guilty  of  murder. 

2.  Criminal  Law— Appeal— Harmless  Error. 

Where  two  are  jointly  tried  for  murder,  and  it  appears  that  appellant  gave  no 
active  aid  in  inflicting  the  wound,  but  prevented  his  co-defendant  from  giving  a 
second  blow,  and  was  implicated,  if  at  all,  by  facts  preceding  the  conflict!  the  re- 
fusal of  an  instruction  as  to  the  right  of  a  weaker  man  to  defend  himself  with  a 
knife,  when  attacked  by  a  stronger,  need  not  be  reviewed,  after  the  death  of  the 
co-defendant  by  whom  the  wound  was  inflicted. 
8.  Samb— Conduct  or  Trial— Remarks  or  Junes. 

Witnesses  saw  defendants  have  knives  shortly  before  and  after  the  wounding. 
One  witness  described  a  conflict  between  one  defendant  and  deceased,  during  which 
appellant,  the  other  defendant,  came  in,  and  grabbed  at  them,  and  they  left  the  room 
followed  by  appellant.  He  saw  a  knife  in  the  hand  of  deceased,  but  saw  none  in  ap- 
pellant's bands.  Held,  that  it  was  error  for  the  judge  to  ask,  u  Do  you  mean  to  say 
that  you  saw  these  men  fighting  with  knives,  ana  did  not  interfere? n  and  to  reply, 
when  it  was  objected  that  the  witness  did  not  state  that  he  saw  them  so  fighting, 
that  uthe  jury  will  be  the  judge  of  that;1*  as  the  jury  might  infer  from  such  state- 
ments that  by  u these  men"  the  judge  referred  to  defendants,  and  was  of  opinion 
that  they  fought  with  knives. 

Appeal  from  circuit  court,  Garland  county;  J.  B.  Wood,  Judge. 

G.  W.  Murphy,  for  appellant.     Dan.  W.  Jones,  Atty.  Gen.,  for  appellee. 

Battle,  J.  Appellant  and  Jasper  Dunkin  were  jointly  indicted  for  mur- 
der in  the  first  degree,  were  jointly  tried,  and  were  convicted  of  murder  in  the 
second  degree.  They  moved  for  a  new  trial.  During  the  pendency  of  the 
motion  Dunkin  died.    The  motion  was  denied,  and  Sha%>  appealed. 

It  is  alleged  in  the  indictment  that  the  accused  murdered  Mike  Martin  by 
stabbing  him  with  a  knife.  ,The  evidence  shows  that  Dunkin  stabbed  him, 
and  that  a  physician  was  called  in  to  treat  his  wound.  Defendants  introduced 
the  testimony  of  experts  for  the  purpose  of  proving  that  the  wound  was  not 
mortal,  and  that  the  death  of  the  deceased  was  caused  by  the  maltreatment  of 
the  physician. 

As  to  the  responsibility  for  the  death  of  Martin,  the  court  instructed  the 
jury,  over  the  objection  of  defendants,  as  follows:  "When  one  willfully  and 
unlawfully  inflicts  upon  another  a  wound  which  is  not  within  itself  mortal, 
yet  if,  by  improper  treatment  of  such  wound  by  the  physician  in  charge,  it 
becomes  mortal,  and  the  person  so  wounded  dies  from  such  wound,  and  the 
erroneous  treatment  of  the  same  by  such  physician,  the  person  inflicting  such 
wound  is  originally  responsible  for  the  death,1'     "If  you  find  from  the  evi- 
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<dence  in  this  case  that  the  defendants  inflicted  upon  Mike  Martin  a  mortal  or 
dangerous  wound  with  a  knife,  and  you  also  find  that  said  wound  was  errone- 
ously treated  by  the  physician,  and  that  said  Martin  died  from  said  wound,  and 
such  erroneous  treatment  of  the  same,  you  will  find  the  defendants  guilty  of 
murder  or  manslaughter,  according  as  the  evidence  may  show." 

Are  these  instructions  erroneous?  Chief  Justice  Bigelow,  after  a  careful 
examination  of  the  authorities  upon  this  question  in  Com.  v.  Hackett,  2  Allen, 
141,  said:  "The  well-established  rule  of  the  common  law  would  seem  to  be 
that  if  the  wound  was  a  dangerous  wound, — that  is,  calculated  to  endanger  or 
destroy  life,— and  death  ensued  therefrom,  it  is  sufficient  proof  of  the  offense 
of  murder  or  manslaughter;  and  that  the  person  who  inflicted  it  is  responsi- 
ble, though  it  may  appear  that  the  deceased  might  have  recovered  if  he  liad 
taken  proper  care  of  himself,  or  submitted  to  a  surgical  operation,  or  that  un- 
skillful or  improper  treatment  aggravated  the  wound,  and  contributed  to  the 
death,  or  that  death  was  immediately  caused  by  a  surgical  operation  rendered 
necessary  by  the  condition  of  the  wound.  1  Buss.  Grimes,  (7th  Amer.  Ed.) 
505;  Kosc.  Crim.  Ev.  (3d  Ed.)  703,  706;  3  Greenl.  Ev.  §  139;  Com.  v.  Green, 
1  Ashm.  289;  Reg.  v.  Haines.  2  Car.  &  K  368;  State  v.  Baker,  1  Jones,  (N. 
€.)  267;  Com.  v.  MePike,  3  Cush.  184.  The  principle  on  which  this  rule  is 
founded  is  one  of  universal  application,  and  lies  at  the  foundation  of  all  our 
•criminal  jurisprudence.  It  is  that  every  person  is  to  be  held  to  contemplate 
and  to  be  responsible  for  the  natural  consequences  of  his  own  acts.  If  a  per- 
son inflicts  a  wound  with  a  deadly  weapon  in  such  mauner  as  to  put  life  in 
jeopardy,  and  death  follows  as  a  consequence  of  this  felonious  and  wicked  act, 
it  does  not  alter  its  nature  or  diminish  its  criminality  that  other  causes  co-op- 
erated in  producing  the  fatal  result.  Indeed,  it  may  be  said  that  neglect  of 
the  wound,  or  its  unskillful  and  improper  treatment,  which  were  of  themselves 
•consequences  of  the  criminal  act,  which  might  naturally  follow  in  any  case, 
must  in  law  be  deemed  to  have  been  among  those  which  were  in  contempla- 
tion of  the  guilty  party,  and  for  which  he  is  to  be  held  responsible.  But,  how* 
ever  this  may  be,  it  is  certain  that  the  rule  of  law,  as  stated  in  the  authorities 
above  cited,  has  its  foundation  in  a  wise  and  sound  policy.  A  different  doo* 
trine  would  tend  to  give  immunity  to  crime,  and  take  away  from  human  life 
a  salutary  and  essential  safeguard.  Amid  the  conflicting  theories  of  medical 
men,  and  the  uncertainties  attendant  on  the  treatment  of  bodily  ailments  and* 
injuries,  it  would  be  easy,  in  many  cases  of  homicide,  to  raise  a  doubt  as  to  the 
immediate  cause  of  death,  and  thereby  to  open  a  wide  door  by  which  persons 
guilty  of  the  highest  crime  might  escape  conviction  and  punishment." 

In  Beg.  v.  Holland,  2  Moody  &  B.  351,  "it  appeared  by  the  evidence  that 
-the  deceased  had  been  waylaid  and  assaulted  by  the  prisoner,  and  that,  among 
-other  wounds,  he  was  severely  cut  across  one  of  his  fingers  by  an  iron  instru- 
ment.  On  beiug  brought  to  the  infirmary,  the  surgeon  urged  him  to  submit  to 
the  amputation  of  the  finger,  telling  him,  unless  it  were  amputated,  he  con- 
sidered that  his  life  would  be  in  great  hazard.  The  deceased  refused  to  allow 
the  finger  to  be  amputated."  At  the  end  of  two  weeks  lock-jaw  followed  as 
the  result  of  the  wound,  and  caused  his  death.  It  was  held  that  the  prisoner 
was  guilty  of  murder. 

Mr.  Green  leaf,  in  his  work  on  Evidence,  §  189,  says:  "If  death  ensues  from 
a  wound  given  in  malice,  but  not  in  its  nature  mortal,  but,  which  being  neg- 
lected or  mismanaged,  the  party  died,  this  will  not  excuse  the  prisoner  who 
gave  it,  but  he  will  be  held  guilty  of  the  murder,  unless  he  can  make  it  clearly 
and  certainly  appear  that  the  maltreatment  of  the  wound,  or  the  medicine  ad- 
ministered to  the  patient,  or  his  own  misconduct,  and  not  the  wound  itself, 
was  the  sole  cause  of  his  death;  for,  if  the  wound  had  not  been  given,  the 
party  had  not  died." 

Mr.  Bishop,  in  his  work  on  Criminal  Law,  says:  "But  where  the  wound  is 
not  of  itself  mortal,  and  the  party  dies  in  consequence  solely  of  the  improper 
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treatment,  not  at  all  of  the  wound,  the  result  Is  otherwise.  *  *  *  But  we- 
should  not  suffer  these  propositions  to  carry  us  too  far ;  because,  in  law,  if  the 
person  dies  by  the  action  of  the  wound,  and  by  the  medical  or  surgical  action, 
Jointly,  the  wound  must  clearly  be  regarded  sufficiently  a  cause  of  the  death; 
and  the  wound  need  not  even  be  a  concurrent  cause.  Much  less  need  it  be  the 
next  proximate  one;  for,  if  it  is  the  cause  of  the  cause,  no  more  is  required. n 
2  Bish.  Grim.  Law,  (7th  Ed.)  §  689;  State  v.  Morphy,  33  Iowa,  270;  Kee  w 
State,  28  Ark.  155;  Smith  v.  State,  50  Ark.  — f  8  S.  W.  Rep.  941;  Crum  v. 
State,  1  South.  Rep.  1. 

The  instructions  were  properly  given. 

The  defendants  asked,  and  the  court  refused  to  give,  the  following  and  other 
instructions,  to  the  same  effect  to  the  jury:  "The  right  of  self-defense  is- 
measured  by  the  necessity,  or  what  appears  to  be  the  necessity,  in  the  given 
case;  and  therefore  if  a  person  of  great  physical  strength  assaults  a  feeble  one, 
without  any  manifest  or  apparent  intent  to  kill  him,  but  with  much  greater 
force  and  violence  than  he  is  able  to  resist  by  the  mere  use  of  his  natural  mem- 
bers, the  person  thus  assaulted  may,  if  he  has  no  other  reasonable  way  or  means- 
of  avoiding  or  averting  the  violence  and  injury,  avail  himself  of  any  reason- 
able instrument  or  means  of  defense  in  his  possession  or  within  his  reach; 
and  if,  while  defending  himself  therewith  against  such  assault  and  injury,  and 
not  in  a  spirit  of  revenge,  ill-will,  wantonness,  or  recklessness,  or  for  the  pur- 
pose of  unnecessarily  injuring  the  assailant,  he  inflicts  upon  the  assailant  a 
wound  or  stab  which  is  not  mortal,  but  a  person  called  as  a  surgeon,  by  per- 
forming upon  it  an  unwarranted  operation,  renders  it  mortal,  or  makes  an 
additional  one,  which  is  mortal,  and  death  results  therefrom,  he  (the  person 
assaulted)  cannot  be  held  criminally  liable  for  the  death  or  homicide." 

The  death  of  Dunkin  makes  it  unnecessary  for  us  to  deciae  the  question 
raised  by  this  instruction.  The  evidence  shows  that  appellant  was  present 
when  deceased  was  stabbed,  and  prevented  Dunkin  from  stabbing  him  the  sec- 
ond time.  He  gave  no  active  aid  or  assistance  to  Dunkin  in  the  inflicting  of 
the  wound.  There  was  no  positive  evidence  that  he  advised  or  encouraged  it 
at  the  time  it  was  done.  The  facts  which  implicated  him,  if  any,  preceded 
the  conflict  in  which  the  wound  was  inflicted.  In  convicting  him  the  jury 
must  have  concluded  that  there  was  an  understanding  between  Dunkin  and 
Sharp  to  do  some  unlawful  act,  and  that  Dunkin,  when  proceeding  according 
to  the  common  plan,  inflicted  the  wound.  Under  this  state  of  facts,  the  in- 
structions asked  and  refused  could  have  been  of  no  service  to  appellant.  All 
that  is  in  them  which  could  have  been  of  any  advantage  to  him  was  included 
in  other  instructions  which  were  given;  for  the  court  expressly  told  the  jury 
that  they  could  not  convict  both  of  the  defendants,  unless  the  evidence  showed 
that  they  inflicted  upon  the  deceased  the  wound  of  which  he  died,  or  that  one 
inflicted  the  wound  and  the  other  was  present,  and  aided  and  assisted  him 
therein,  or  was  present  and  ready  and  consented  to  aid,  abet,  or  assist;  and 
that,  if  they  believed  from  the  evidence  that  the  wound  was  not  inflicted  by 
Sharp,  they  must  acquit  him,  unless  they  found  from  the  evidence  that  he  as- 
sisted the  person  who  inflicted  it  by  acting  in  concert  with  him,  or  counseled 
or  advised  him  to  inflict  it.  If  Dunkin  was  assaulted  by  the  deceased,  and  to 
protect  himself,  through  no  spirit  of  revenge,  ill-will,  wantonness,  or  reckless* 
ness,  or  for  the  purpose  of  unnecessarily  injuring  his  assailant,  stabbed  hira» 
it  was  the  duty  of  the  jury,  under  these  instructions,  to  have  acquitted  the 
appellant. 

On  the  trial  one  Woods  testified  that  he  saw  the  difficulty  between  Dnnkin 
and  the  deceased;  that  he  was  talking  with  Dunkin,  when  deceased  asked 
Dunkin  where  his  (deceased' s)  wife  was,  and  Dunkin  replied  he  did  not  know.. 
Deceased  then  said  he  (Dunkin)  was  a  liar,  and  commenced  striking  at  liiuu 
Dunkin  retreated,  and  deceased  followed.  When  they  reached  a  corner  of 
the  room  in  which  the  difficulty  occurred,  Dunkin  asked  the  deceased  not  to 
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cat  him.  About  this  time  Sharp  came  into  the  room,  and  requested  them  to 
stop,  and,  they  refusing  to  do  so,  he  sprang  forward,  and  grabbed  at  them,  or 
one  of  them,  and  Dunkin  fled,  the  deceased  and  sharp  following;  and,  as  they 
went  through  the  door,  he  (witness)  saw  a  knife  in  the  hands  of  the  de- 
ceased, but  did  not  see  Sharp  with  any.  Other  witnesses  had  testified  that 
they  had  seen  Sharp  and  Dunkin  with  knives  in  their  hands  a  short  time 
before  and  after  the  deceased  was  wounded.  Woods  further  testified  that  he 
made  no  effort  to  prevent  or  stop  the  fighting.  After  he  had  made  this  state- 
ment, and  while  he  was  testifying,  the  presiding  judge  asked  him  this  ques- 
tion: "Do  you  mean  to  say  that  you  remained  there  and  saw  these  men  fight- 
ing with  knives,  and  did  not  interfere  in  any  way  to  prevent  it?"  Where- 
upon defendants*  attorneys  stated  that  the  witness  had  not  said  that  he  saw 
them  fight  with  knives;  and  the  judge  responded:  "The  jury  will  be  the 
judge  of  that.  I  am  examining  the  witness,  and  you  can  object  if  you  don't 
think  it  proper.1'  And  the  defendants  excepted,  and  appellant  now  insists 
he  was  prejudiced  by  this  question,  in  the  manner  in  which  it  was  asked, 
and  by  the  remark  made  by  the  judge  in  response  to  his  attorneys,  and  on 
that  account  should  have  a  new  trial. 

The  judge  has  the  right,  in  a  criminal  prosecution,  to  interrogate  the 
witnesses.  But  he  has  no  right  to  usurp  the  place  of  the  state's  attorney, 
"and  prescribe  the  order  of  introduction  of  the  witnesses,  and  become  active 
in  their  examination;"  nor  has  he  the  right  to  assume  the  duties  resting  on 
the  prisoner's  counsel  in  the  general  conduct  of  the  defense.  He  may  ask 
questions  which  the  attorneys  had  the  right  to  propound,  and  failed  to  ask, 
when  the  answers  to  the  same  may  tend  to  prove  the  guilt  or  innocence  of 
the  accused.  It  would  be  a  reproach  to  the  laws  of  the  state  if  he  was 
required  to  sit  and  see  the  guilty  escape,  or  the  innocent  suffer,  through  a 
failure  of  parties  or  their  attorneys  to  ask  a  witness  a  necessary  question. 
State  v.  Lee,  80  X.  C.  483;  1  Whart.  Ev.  §  496. 

In  all  trials  the  judge  should  preside  with  impartiality.  In  jury  trials  es- 
pecially, he  ought  to  be  cautious  and  circumspect  in  his  language  and  con- 
duct before  the  jury.  He  should  not  express  or  intimate  an  opinion  as  to  the 
credibility  of  a  witness,  or  as  to  controverted  facts;  for  the  jury  are  the  sole 
judges  of  facts,  and  the  credibility  of  witnesses,  and  the  constitution  ex- 
pressly prohibits  the  judge  from  charging  them  as  to  the  facts.  The  manifest 
object  of  this  prohibition  was  to  give  to  the  parties  to  the  trial  the  full  benefit 
of  the  judgment  of  the  jury  as  to  facts,  unbiased  and  unaffected  by  the 
opinion  of  judges.  Any  expression  or  intimation  of  an  opinion  by  the  judge, 
as  to  questions  of  fact  or  credibility  of  witnesses,  necessary  for  them  to  de- 
cide in  order  for  them  to  render  a  verdict,  would  tend  to  deprive  one  or  more 
of  the  parties  of  the  benefits  guarantied  by  the  constitution,  and  would  be  a 
palpable  violation  of  the  organic  law  of  the  state. 

In  Mi-Minn  v.  Wfalan*  27  Gal.  319,  a  witness,  on  cross-examination,  was 
interrogated  in  respect  to  her  residence  and  business.  Objection  was  made 
to  this  course  of  examination.  The  court  overruled  the  objection,  at  the 
same  time  remarking  that  the  witness  was  a  woman  of  respectability.  The 
appellant  insisted  that  the  remark  of  the  judge  was  an  irregularity  of  suf- 
ficient magnitude  to  authorize  the  reversal  of  the  judgment  of  the  court 
below.  Mr.  Justice  Currey,  in  delivering  the  opinion  of  the  court  upon 
this  question,  said:  "From  the  high  and  authoritative  position  of  a  judge  pre- 
siding at  a  trial  before  a  jury,  his  influence  with  them  is  of  vast  extent,  and 
he  has  it  in  his  power,  by  words  or  actions,  or  both,  to  materially  prejudice 
the  rights  and  interests  of  one  or  the  other  of  the  parties.  By  words  or  con- 
duct he  may  on  the  one  hand  support  the  character  or  testimony  of  a  witness, 
or  on  the  other  may  destroy  the  same,  in  the  estimation  of  the  jury;  and  thus 
his  personal  and  official  influence  is  exerted  to  the  unfair  advantage  of  one  of 
the  parties,  with  a  corresponding  detriment  to  the  cause  of  the  other.     We 
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regret  the  necessity  for  an  expression  of  our  disapproval  of  the  irregularity  of 
which  complaint  is  made,  and,  though  we  do  not  impugn  the  expression  as 
designed  to  aid  the  side  of  the  plaintiff,  we  may  say  we  should  not  hesitate  to 
reverse  the  judgment  because  of  it,  if  the  same  depended  in  any  material 
degree  upon  the  testimony  of  the  witness  whose  character  and  standing  was 
thus  indorsed." 

In  People  v.  Williams,  17  Cal.  146,  the  judge  charged  the  jury  that  "the 
fact  that  the  deceased  was  a  Chinaman  gave  the  defendant  no  more  right  to 
take  his  life  than  if  he  had  been  a  white  person;  nor  did  the  fact,  if  you  so 
find,  that  the  defendant  was  seeking  to  enforce  the  collection  of  taxes  against 
another  Chinaman,  or  even  against  his  victim,  give  the  defendant  any  right 
to  take  his  life.  Our  laws  do  not  sanction  the  sacrifice  of  human  life  in  order 
to  enforce  the  collection  of  taxes  or  licenses. "  In  reference  to  this  charge  the 
supreme  court  said:  "The  word  •victim,'  in  the  connection  in  which  it  ap- 
pears, is  an  unguarded  expression,  calculated,  though  doubtless  unintention- 
ally, to  create  prejudice  against  the  accused.  It  seems  to  assume  that  the  de- 
ceased was  wrongfully  killed,  when  the  very  issue  was  as  to  the  character  of 
the  killing.  We  are  not  disposed  to  criticise" language  very  closely  in  order  to 
reverse  a  judgment  of  this  sort,  but  it  is  apparent  that,  in  a  case  of  conflicting 
proofs,  even  an  equivocal  expression,  coming  from  the  judge,  may  be  fatal  to 
the  prisoner.  When  the  deceased  is  referred  to  as  a  •  victim/  the  impression 
is  naturally  created  that  some  unlawful  power  or  dominion  had  been  exerted 
over  his  person;  and  it  was  nearly  equivalent,  in  effect,  to  an  expression 
characterizing  the  defendant  as  a  criminal.  The  court  ^Iiould  not,  directly 
or  indirectly,  assume  the  guilt  of  the  accused,  nor  employ  equivocal  phrases 
which  may  leave  such  an  impression.  The  experience  of  every  lawyer  shows 
the  readiness  with  which  a  jury  frequently  catch  at  intimations  of  the  court, 
and  the  great  deference  which  they  pay  to  the  opinions  and  suggestions  of 
the  presiding  judge,  especially  in  a  closely  balanced  case,  when  they  can  thus 
shift  the  responsibility  of  a  decision  of  the  issue  from  themselves  to  the  court. 
A  word,  a  look,  or  a  tone  may  sometimes,  in  such  cases,  be  of  great,  or  even 
controlling,  influence." 

In  People  v.  Dick,  84  Cal.  668,  the  judgment  of  the  court  below  was  re- 
versed on  account  of  the  use  of  the  following  language  in  the  charge  to  the 
jury:  "The  defendant  is  charged  with  having  murdered,  in  this  county,  on 
or  about  the  12th  day  of  May,  1866,  one  S.  M.  Simpson.  Now,  the  first  ques- 
tion for  your  decision  is  this:  Was  S.  M.  Simpson,  on  or  about  the  14th  day 
of  May,  1866,  in  this  county,  murdered?  In  determining  that  question,  the 
court  thinks  you  can  have  no  hesitation  whatever."  In  respect  to  this  lan- 
guage, the  court  said:  "We  are  of  opinion,  however,  that  the  other  portion  of 
the  charge  noted  is  within  the  clause  of  the  constitution  which  prohibits 
judges  from  charging  juries  upon  matters  of  fact,  and  are  unable  to  conceive 
of  any  state  of  facts  under  which,  in  view  of  that  restriction,  a  judge  can  be 
allowed  to  address  such  language  to  a  jury.  ♦  ♦  *  Whether  wisely  or 
not,  the  constitution  has  abrogated  the  rule  of  common  law  by  which  judges 
were  allowed  to  express  their  opinions  as  to  the  facts  in  issue,  or  as  to  the 
weight  of  evidence.  To  weigh  the  evidence  and  find  the  facts  is,  in  this 
state,  the  exclusive  province  of  the  jury,  and  with  the  performance  of  that 
duty  the  judge  cannot  interfere  without  a  palpable  violation  of  the  organic 
law." 

The  conviction  of  the  appellant  depended  upon  his  participation  in  the 
wounding  of  the  deceased.  Upon  this  point  the  evidence  was  weak  and  un- 
satisfactory. When  the  judge  said:  "l5o  you  mean  to  say  that  you  remained 
there,  and  saw  these  men  fighting  with  knives,  and  did  not  interfere  to  pre- 
vent it?" — the  jury  might  reasonably  have  inferred  that  "these  men"  referred 
to  were  the  defendants,  and  that  the  judge  was  of  the  opinion  they  were  con- 
cerned in  the  stabbing  of  the  deceased;  and  when  the  defendant's  attorneys 
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-stated  that  the  witness  had  not  said  that  he  saw  them  fighting  with  knives, 
and  the  judge  responded,  "The  jury  will  be  the  judge  of  that,"  they  might 
reasonably  have  concluded  that  the  men  referred  to  by  the  judge  in  the  ques- 
tion asked  were  the  defendants,  and  that,  in  his  opinion,  they  fought  with 
knives,  as  they  were  selected  to  decide  whether  defendants  were  guilty  or 
innocent  of  the  killing  of  the  deceased.  In  the  midst  of  doubt  as  to  what  ■ 
their  verdict  should  be  as  to  appellant,  it  was  natural  for  them  to  seize  upon 
and  adopt  any  opinion  which  they  understood  the  judge  to  have  expressed  or 
intimated  upon  the  questions  which  they  were  required  to  decide.  It  is  there- 
fore evident  he  did  not  have  a  trial  according  to  law, — such  as  was  guaran- 
tied to  him  by  the  constitution  of  this  state, — and  in  this  respect  was  preju- 
diced by  the  question  and  reply  of  the  court.  In  so  deciding,  we  do  not  mean 
to  impute  to  the  judge  an  improper  motive.  On  the  contrary,  we  are  satis- 
fied that  the  question  was  asked  and  the  reply  was  made  with  no  intention  to 
influence  the  jury  or  prejudice  the  defendants.  Judgment  reversed,  and  a 
new  trial  granted. 

Pratt  v.  State. 
{Supreme  Court  of  Arkansas.    January  13, 1889.) 

1.  Rape— Assault  with  Intent  to  Commit. 

Under  an  indictment  for  rape,  a  conviction  may  bo  had  of  assault  with  Intent  to 
commit  rape,  under  Mansf.  Dig.  Ark.  $  2286,  providing  that,  under  an  indictment 
for  an  offense  consisting  of  different  degrees,  defendant  may  be  convicted  of  any 
degree  not  higher  than  that  charged  in  the  indictment,  and  of  any  offense  included 
in  it 
■3.  Same— Evidence. 

Where  it  is  conceded  that  the  evidence  is  sufficient  to  sustain  a  verdict  for  rape, 
its  sufficiency  to  convict  of  an  assault  with  intent  to  rape  cannot  be  questioned. 
a.  Same— Instructions. 

In  such  a  case,  the  refusal  to  charge  that,  if  the  prosecutrix  made  the  charge 
under  the  threats  of  her  husband,  the  jury  must  acquit,  is  not  reversible  error,  as  it 
could  not  affect  the  question  of  defendant's  guilt,  but  only  the  credibility  of  the 
prosecutrix. 

Appeal  from  circuit  court.  Randolph  county;  K".  W.  Butler,  Judge. 

Defendant  was  indicted  for  rape,  and  convicted  of  assault  with  intent  to 
rape.  Mansf.  Di&.  Ark.  g  2288,  provides  that,  in  indictment  for  an  offense 
•consisting  of  many  degrees,  defendant  may  be  convicted  of  any  degree  not 
higher  than  that  charged  in  the  indictment,  and  of  any  offense  included  in  it. 

Appellant,  pro  se.    D.  W.  Jones,  Atty.  Gen.,  for  the  State. 

Cockrill,  G.  J.  1.  An  assault  with  intent  to  commit  a  rape  is  included  in 
the  charge  of  rape,  and  a  conviction  may  be  had  of  the  former  offense  under 
an  indictment  for  the  latter.  Mansf.  Dig.  §  2288 ;  Davis  v.  State,  45  Ark. 
464;  1  Bish.  Grim.  Law,  §  809. 

2.  It  is  conceded  that  the  testimony  would  sustain  a  verdict  for  rape.  That 
being  true,  there  can  be  no  question  of  its  sufficiency  to  sustain  the  verdict 
for  assault  with  intent  to  commit  the  offense.  If  it  be  conceded  that  the  tes- 
timony would  logically  demand  a  verdict  of  guilty  of  rape  or  nothing,  it 
does  not  follow  that  a  conviction  of  an  attempt  to  rape  should  be  avoided 
here.  The  jury  had  the  power  to  return  the  verdict,  and  the  offense  is  less 
than  the  crime  charged.  The  case  is  not  distinguishable,  in  that  respect, 
from  Fagg's  Case,  50  Ark.  506,  8  S.  W.  Iiep.  829;  Green  v.  State,  38  Ark. 
810;  Allen  v.  State,  87  Ark.  435. 

3.  The  court  refused  to  charge  the  jury  as  follows:  "If  the  jury  believe 
from  the  evidence  that  Nora  Shaver,  the  woman  upon  whom  the  assault  is 
charged  to  have  been  made,  made  the  charge  against  the  defendant,  as  men- 
tioned in  the  indictment,  under  duress  or  threats  of  and  from  her  husband, 
you  will  acquit." 
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There  was  evidence  tending  to  show  that  the  husband  threatened  to  aban- 
don the  woman  unless  she  made  complaint  of  her  treatment  to  the  magistrate. 
This  could  not  have  affected  the  question  of  the  defendant's  guilt  or  inno- 
cence. The  most  that  could  be  claimed  was  that,  under  the  influence  of  the 
threat,  the  wife  may  have  made  a  false  charge  of  rape,  and  so  affected  her 
credibility.    Affirmed. 


Bailey  et  al.  t>.  Tyoart  Valley  Iron  Go. 

(Court  of  Appeals  of  Kentucky.    December  22, 1888.) 

L  Ejectment— Adverse  Possession— Instructions.         v 

Where  defendant  in  ejectment  proves  continuous  adverse  possession  of  the  land 
in  controversy  for  16  years  under  a  title-bond,  and  15  years  under  a  deed,  from  his 
vendor,  it  is  error  to  assume  in  an  instruction  that  plaintiff  has  made  out  a  perfect 
title  from  the  commonwealth,  and  to  charge  that,  if  defendant  has  entered  on  the 
tract  covered  by  the  patent  under  which  plaintiff  claims,  their  verdict  should  be- 
f or  plaintiff,  without  instructing  as  to  the  effect  of  such  possession. 

2.  Same— Title  to  Support. 

It  is  also  error  to  instruct  the  jury  to  And  for  plaintiff,  if  defendant  has  entered 
upon  another  tract,  which  had  been  recovered  of  defendant  in  another  action,  by  a. 
party  under  whom  plaintiff  does  not  claim,  as  plaintiff  can  only  recover  on  the 
strength  of  his  own  title. 

8.  Same — Champerty — Instructions. 

The  question  of  champerty  being  raised  by  the  pleadings,  and  there  being  evi- 
dence tending  to  show  that  plaintiff's  title  was  acquired  during  defendant's  adverse- 
possession,  an  instruction  upon  that  theory  should  be  given,  ii  requested. 

Apppal  from  circuit  court,  Carter  county;  George  !NT.  Brown,  Judge. 

Ejectment  by  the  Tygart  Valley  Iron  Company  against  A.  J.  Bailey  and 
two  of  his  tenants.  Plaintiff  claimed  the  land  in  controversy  under  a  patent 
issued  to  C.  S.  Counts  in  1860.  Defendant  Bailey  claimed  that  in  1852  he 
purchased  150  acres  of  land  from  Thompson,  and  then  took  possession  of  it; 
that  Thompson  made  him  a  deed  to  same  in  18G8;  that  43  acres  of  the  land 
conveyed  by  Thompson  had  been  recovered  of  him  (Bailey)  by  one  Bays  in 
the  suit  of  Bays  v.  Qrahn, and  he  made  no  claim  to  said  48  acres;  that  a  pat- 
ent for  the  land  in  contest  had  been  issued  to  J.  F.  Bailey,  whose  heir  de- 
fendant was,  and  under  whom  he  claimed.  Hence  defendant  relied  upon  (1) 
his  adverse  possession  of  the  land  since  1852;  (2)  his  claim  to  title  under  the 
patent  to  J.  F.  Bailey;  (3)  upon  the  fact  alleged  by  defendant  that  plaintiff 
had  purchased  his  title  to  the  land  while  defendant  was  holding  and  claiming 
it  as  his  own, — plaintiff's  acquisition  was  therefore  champertous  and  void. 
There  was  a  judgment  for  plaintiff,  from  which  defendants  appeal. 

W.  H.  Julian  and  /.  D.  Jones,  for  appellants.     E.  F.  Didin,  for  appellee. 

Lewis,  C.  J.  The  lower  court,  assuming  it  to  be  true,  instructed  the  jury  in 
this  case  that  the  plaintiff  appellee  had  made  out  a  proper  paper  title  to  the  land 
described  in  the  patent  for  284  acres,  to  C.  S.  Counts,  dated  January  2, 1860, 
and  to  find  for  the  plaintiff  the  land  in  contest,  if  they  believed  from  the  evi- 
dence the  defendant  entered  within  the  boundary  of  said  Counts'  patent  or 
the  43  acres  referred  to  in  the  suit  of  Bays  v.  Qrahn,  the  record  of  which  was 
read  in  evidence. 

It  seems  to  us  that  this  instruction  is  erroneous  and  misleading  in  sev- 
eral particulars.  The  suit  of  Bays  v.  Qrahn  was  instituted  to  recover  judg- 
ment on  notes  given  by  Grahn  to  Bays  for  five  several  tracts  of  land,  con- 
taining in  the  aggregate  403  acres.  Grahn  resisted  payment  of  the  notes 
upon  the  ground  the  present  appellant  Bailey  was  in  possession  of  one  of  the 
tracts  containing  43  acres,  the  same  tract  mentioned  in  the  instruction;  and, 
Bailey  having  been  made  a  party  defendant,  judgment  was  rendered  in  favor 
of  the  plaintiff  Bays  against  him  for  the  land,  and  against  Grahn  for  the 
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amount  of  the  notes  sued  on.  The  tract  of  43  acres,  the  title  of  which  was* 
involved  in  that  action,  seems  to  have  been  included  in  a  patent  to  Gabriel 
Scott,  though  no  such  patent  was  then  produced;  and  the  recovery  of  it 
against  Bailey,  the  present  appellant,  was  by  Bays,  who  is  in  no  way  con- 
nected with  Counts,  under  whom  plaintiff  (appellee)  claims  the  land  in  con- 
test in  this  action.  As,  therefore,  the  right  of  appellee  to  recover  the  land 
in  contest  in  this  action  does  not  necessarily  or  at  all  follow  the  right  of  Bays 
to  recover  the  43  acres  in  the  action  instituted  by  him,  and  as,  moreover,  the 
title  to  the  43  acres  was  not  in  issue  in  this  action,  it  was  erroneous  and  mis- 
leading to  refer  to  it  in  the  instruction  to  the  jury,  especially  when  the  man- 
ner in  which  it  was  referred  to  authorized  the  jury  to  infer  that  in  the  opin- 
ion of  the  court  the  recovery  by  Bays  involved  prima  facie  the  right  of  appel- 
lee, claiming  under  Counts,  to  recover  the  land  now  in  controversy,  which, 
if  ever  patented  to  Counts  at  all,  was  under  an  altogether  different  grant  from* 
Scott's. 

But  the  court,  as  this  record  stands,  was  in  error  in  assuming  appellee 
had  made  out  a  proper  paper  title;  for,  though  referred  to  by  witnesses,  no 
patent  to  Counts  was  filed  or  offered  in  evidence.  Besides,  as  the  record 
snows,  appellant  read  in  evidence  a  patent  from  the  commonwealth  of  Ken- 
tucky to  James  F.  Bailey  of  date  February  22, 1855,  anterior  to  the  date 
of  the  patent  to  Counts,  if  there  was  ever  one  issued;  and  appellant,  as  a  wit- 
ness, testified  the  patent  to  James  F.  Bailey,  of  whom  he  was  one  of  the  heirs 
at  law,  covered  the  land  in  contest.  Although  that  patent  is  not  part  of  the 
record  before  us,  for  the  reason,  stated  by  the  clerk  in  a  note,  that  it  could  not, 
when  he  made  out  the  transcript,  be  found  among  the  papers,  he  states  it  was 
put  in  evidence,  and  it  ought  not  to  have  been,  as  it  was,  ignored  by  the  court 
altogether;  for  it  is  difficult  to  see  how  appellee,  the  plaintiff,  in  the  face  of 
that  patent,  could,  in  the  language  used  in  the  instruction,  "have  made  out 
a  proper  title  to  the  lands  described  in  the  patent  for  284  acres  to  C.  S.  Counts, 
of  date  2d  January,  I860,"  if  the  land  in  contest  was  covered  by  both  patents. 

Appellant  proved  the  purchase,  in  1852,  of  the  land  in  controversy,  from* 
one  Thompson,  who  then  executed  to  him  a  title-bond,  and  the  execution  by 
the  latter,  in  1868,  of  a  deed  for  all  but  about  two  acres,  and  the  continuous- 
possession  and  claim  by  him,  under  the  deed  and  bond,  from  the  first-named 
date  to  the  commencement  of  this  action,  in  1883;  but  the  court  gave  no  in- 
struction to  the  jury  in  regard  to  the  possessory  title  alleged  to  have  been 
thus  acquired,  as  ought  to  have  been  done. 

The  question  of  champerty  was  raised  by  appellant  in  his  pleading,  but  the 
court,  though  asked,  improperly  refused  to  instruct  in  regard  thereto. 

As  appellee,  nor  those  under  whom  it  claims,  has  no  possessory  title,  it  can- 
not recover  the  land  of  appellant,  who  is  in  possession,  without  showing  a  con- 
nected chain  of  title  from  the  commonwealth,  and  appellants  can  successfully 
resist  a  recovery  by  showing  a  superior  and  elder  outstanding  patent,  or  a 
continuous  adverse  claim  and  possession  under  his  title-bond  and  deed,  or  by 
showing  that  he  was  in  the  adverse  possession  of  the  land  in  dispute  when 
the  sale  and  conveyance  were  made  to  appellees. 

For  the  errors  indicated  the  judgment  is  reversed,  and  cause  remanded  for 
a  new  trial,  and  further  proceedings  consistent  with  this  opinion. 


Johnson  t>.  State. 

{Court  of  Appeals  of  Texas.    Deoember  19, 188S.) 

Criminal  Law— Appkal— Record— Waivbb  of  Plea, 

Where  the  record  on  appeal  does  not  show  any  action  taken  on  a  demurrer  to  de- 
fendant's plea  of  former  jeopardy,  and  the  matter  is  not  mentioned  by  counsel,  de 
fendant  will  be  held  to  have  waived  the  plea. 
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4.  Samb— Evtdbnot  Of  Nov-Rbstdbht  bbfobb  Coronir. 

Evidenoe  on  a  trial  for  murder,  that  a  witness  who  testified  before  the  coroner's 
Inquest  over  the  deceased  is  a  resident  of  another  state,  is  sufficient  to  render  ad- 
missible his  testimony  before  the  coroner. 
Z,  Homicide— Justifiable— Instructions. 

Where  the  evidence  warrants  the  hypothetical  case  stated,  that,  prior  to  the  shoot- 
ing, the  deceased  forcibly  seised  defendant's  money,  or  that  which  defendant  fairly 
and  reasonably  believed  was  his,  and  refused  to  return  such  money,  and  that  when 
defendant  returned  to  where  deceased  was,  he  returned  only  for  the  purpose  of 
making  a  quiet  and  peaceable  demand  for  the  money,  and  did  make  such  demand, 
not  contemplating  that  it  would  result  in  a  difficulty  causing  deatb  or  serious  bodily 
injury,  and  afterwards  shot  and  killed  the  deceased,  a  charge  that  it  would  be 
M  either  murder  in  the  second  degree,  or  manslaughter,  or  justifiable  homicide, "  ac- 
cording as  the  jury  should  find  other  facts,  is  erroneous,  such  facts  showing  a  case 
of  j  ustiflable  homicide. 
4>  Samb— SRRIOU8  Danger. 

It  is  error  to  refuse  to  oharge  that  if  defendant  returned  with  an  honest  intention 
to  demand  of  deceased  the  return  of  money  which  defendant  honestly  believed  de- 
ceased had  wrongfully  taken  from  him,  and  that  deceased  in  refusing  such  demand 
unlawfully  attacked  defendant  so  as  to  cause  the  latter  reasonably  to  believe  that 
he  was  in  danger  of  serious  bodily  harm,  and  that,  acting  on  such  belief,  he  fired 
the  fatal  shot,  he  would  be  justified,  where  the  evidence  warrants  the  hypothetical 
case  stated. 

5.  Same— Self-Defensb. 

It  is  error  to  refuse  to  oharge  that  if  defendant  re-entered  the  room  where  de- 
ceased was,  intending  to  renew  or  provoke  a  difficulty  with  deceased  in  order  to  get 
a  pretext  to  kill  him,  and  after  entering,  declined  the  combat  and  retreated,  he 
would  have  a  right  to  defend  himself  against  any  attack  thereafter  made  on  him, 
when  there  is  some  evidence  on  which  to  base  such  an  instruction.1 

Appeal  from  district  court,  Taylor  county;  T.  H.  Conner,  Judge. 

John  Johnson  was  convicted  of  murder  in  the  second  degree  and  appeals. 
The  killing  occurred  in  a  gambling  room,  which  adjoined  a  drinking  saloon, 
.and  in  which  defendant  and  deceased,  Gilstrap,  had  been  gambling.  The  evi- 
dence showed  that  after  a  quarrel  at  the  card  table,  during  which  Gilstrap 
claimed  that  defendant  was  cheating  him,  and  seized  two  dollars  from  the 
.table,  which  defendant  insisted  he  should  return,  defendant  left  the  room. 
He  returned  in  about  five  minutes,  and  again  demanded  that  deceased  should 
return  the  money,  and  the  latter  refusing,  the  fatal  difficulty  ensued.  Wit- 
nesses for  the  defense  testified  that  defendant  declined  to  fight,  and  that  Gil- 
strap rushed  upon  him  with  an  open  knife  in  his  hand,  when  defendant  re- 
treated a  step  or  two,  produced  a  pistol,  and  fired  the  fatal  shot.  Witnesses 
for  the  state  testified  that  the  shot  was  fired  after  Gilstrap  had  made  an  effort 
ito  escape,  and  when  he  seemed  to  be  trying  to  catch  defendant.  The  state 
pro  veil  that  Gartnichael,  a  witness  who  had  testified  before  the  coroner's  in- 
quest over  Jjhe  deceased,  had  removed  from  Texas,  and  was  permanently  re- 
siding in  Chicago,  111.,  and  then  reproduced  his  testimony  given  before  the 
.coroner. 

C.  J.  Evans,  for  appellant.    Asst.  Atty.  Qen.  Davidson,  for  the  State. 

White,  F.  J.  There  was  a  demurrer  to  defendant's  plea  of  former  jeop- 
ardy, but  there  is  no  direct  or  positive  evidence  in  the  record  that  any  action 
whatever  was  taken  by  the  court,  either  upon  the  demurrer  or  the  plea,  and 
.counsel  for  appellant  makes  no  mention  of  the  matter.  According  to  settled 
practice  it  will  be  considered  that  the  plea  is  waived  by  appellant.  State  v. 
Thompson,  18  Tex.  527. 

A  proper  predicate  was  laid  for  the  introduction  of  the  testimony  of  the  ab- 
sent witness  Carmichael,  as  given  at  the  coroner's  inquest;  said  witness  be- 

1  For  circumstances  under  which  defendant  can  invoke  the  plea  of  self-defense,  though 
he  himself  brought  on  the  difficulty,  see  Allen  v.  Com.,  (Ky.)  9  S.  W.  Rep.  708,  and  note; 
State  v.  Parker,  (Mo.)  Id.  728;  Varnell  v.  State,  (Tex.)  Id.  66,  and  note.  See,  also,  on 
the  general  subject  of  when  a  homicide  is  justifiable  on  the  ground  of  self-defense, 
^oUmer  v.  State,  (Neb.)  40  N.  W.  Rep.  420,  and  note;  People  v.  Maoard,  (Mioh.)  Id.  784. 
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ing  shown  to  be  beyond  the  Jurisdiction  of  the  court.  Conner's  Case,  28  Tex*. 
App.  884,  5  S.  W.  Rep.  189;  Parker's  Case,  24  Tex.  App.  61,  5  8.  W.  Rep- 
653. 

Most  of  the  errors  complained  of  and  insisted  upon  in  the  brief  of  counsel: 
are  directed  at  various  paragraphs  of  the  charge  of  the  court  upon  the  law  of 
manslaughter  and  self-defense.  Two  of  the  paragraphs  seriously  insisted 
upon  as  erroneous,  in  which  the  court  announced  the  law  with  regard  to  the* 
existence  of  adequate  cause,  and  provoking  a  contest  with  intent  to  kill,  are 
literal  copies  of  articles  602  and  603  of  the  Penal  Code,  and  have  been  the  law 
of  this  state,  at  least  since  the  adoption  of  our  Codes. 

We  are  of  opinion,  however,  that  error  has  been  committed  by  the  learned 
trial  judge  prejudicial  to  the  rights  of  the  defendant  in  his  application  of  the* 
principles  of  the  law  of  self-defense  to  the  evidence,  and  for  which  the  judg- 
ment will  have  to  be  reversed.  Among  other  matters  the  court  instructed 
the  jury  as  follows:  "If  you  should  find  from  the  evidence  that  prior  to  the* 
shooting  the  deceased  forcibly  and  without  defendant's  consent  seized  money 
that  was  defendant's  property,  or  that  defendant  fairly  and  reasonably  be- 
lieved was  his  property,  and  that  deceased  refused  to  give  up  such  money,  and 
that,  when  defendant  returned  to  where  deceased  was,  he  returned,  not  for  the 
purpose  of  provoking  a  difficulty  and  inflicting  injury  upon  deceased,  but,  on 
the  contrary,  only  for  the  purpose  of  making  a  demand,  quietly  and  peaceably, 
and  unaccompanied  by  force,  of  the  said  Gilstrap  that  the  money  should  be 
returned ;  and  if  with  such  purpose  and  intent  defendant  did  return  to  the* 
room  and  quietly  demanded  the  return  of  such  money,  not  intending  nor  con- 
templating at  the  time  that  such  demand  would  result  in  a  difficulty  in  which 
death  or  serious  bodily  injury  would  result,  then,  and  in  such  case,  if  defendant 
afterwards  shot  and  killed  W.  T.  Gilstrap,  it  would  be  either  murder  in  the  sec- 
ond degree,  or  manslaughter,  or  justifiable  homicide,  according  as  you  should 
find  the  other  facts  of  the  case,  under  former  instructions  of  the  court," 
The  evidence  adduced  called  for  a  charge  upon  the  hypothetical  case  stated, 
but  the  facts  stated,  if  found  to  be  true,  would  have  madfe  a  clear  case  of  jus-- 
tillable  homicide,  and  it  was  error  to  tell  the  jury  that  upon  such  a  state  of 
facts  the  offense  committed  would  be  either  murder  in  the  second  degree,  or 
manslaughter,  or  justifiable  homicide. 

To  correct  this  palpable  error  in  the  court's  charge,  defendant's  counsel  re- 
quested a  special  instruction,  which  the  court  refused,  and  which  was  in  these 
words:  "If  you  believe  from  the  evidence  that  the  defendant  returned  to  the 
gambling  room,  not  for  the  purpose  ol  renewing  or  provoking  a  difficulty  with 
deceased  for  any  purpose;  but  with  an  honest  intention  to  demand  of  deceased 
the  return  of  money  which  defendant  honestly  believed  deceased  had  wrong- 
fully taken  from  him,  and  that  the  deceased  in  refusing  to  comply  with  such- 
demand  made  an  unlawful  attack  upon  defendant  with  a  knife,  of  such  a* 
nature  as  to  inspire  defendant  with  the  reasonable  belief  that  he  was  in  dan- 
ger of  serious  bodily  injury  from  such  attack,  and  that,  acting  on  such  belief, 
defendant  fired  the  fatal  shot,  he  would  be  justified  in  so  doing/'  This  re- 
quested instruction  presented  the  law  as  applicable  to  the  facts  stated,  and' 
the  court  erred  in  the  charge  as  given,  and  in  refusing  said  instruction.  Bon- 
nard's  Case,  25  Tex.  App.  173, 7  8.  W.  Rep.  862;  Alexander's  Case,  25  Tex. 
App.  260,  7  8.  W.  Rep.  867;  White's  Case,  23  Tex.  App.  154,  3  S.  W.  Rep.- 
710;  Meuly's  Case,  9  S.  W.  Rep.  563,  (this  term.) 

Another  requested  instruction  which  was  refused  was  in  these  words:  "If 
you  believe  from  the  evidence  that  defendant  re-entered  the  gambling  room' 
with  the  intention  of  renewing  or  provoking  a  difficulty  with  the  deceased  in 
order  to  get  a  pretext  to  kill  him,  and  after  entering  the  room  he  declined  the 
combat,  and  retreated,  then,  under  these  circumstances,  the  defendant  will 
not  be  considered  to  have  forfeited  his  right  of  self-defense,  but  the  same 
would  be  complete,  and  he  would  have  a  right  to  defend  himself  against  any 
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attack  thereafter  made  upon  him  by  deceased.99    There  was  some  evidence  in 
the  case  upon  which  to  base  the  instruction,  and  it  was  error  to  refuse  it. 

Other  errors  are  assigned  and  argued  in  the  brief,  but  they  are  of  a  char- 
acter not  likely  to  arise  on  another  trial,  and  are  therefore  not  discussed.  Foi 
the  errors  pointed  out  the  judgment  is  reversed,  and  the  cause  remanded. 


High  v.  State. 
{Court  of  Appeals  of  Texas.    December  8, 1888.) 

1.  Homicide— Self-Defense. 

Defendant,  a  depot  officer,  acting  within  his  authority,  ordered  deceased  off  the 
platform,  and  put  his  hand  against  him  to  push  him.  They  cursed  each  other, 
and  deceased  shook  his  fist  in  defendant's  face,  and,  as  defendant  pushed  it  away, 
struck  him  in  the  mouth,  knocking  out  a  tooth,  and  sending  him  staggering  several 
feet  against  a  car.  As  soon  as  defendant  recovered,  he  drew  a  pistol,  and  shot  de- 
.ceased,  who  was  within  a  few  feet,  with  his  fist  doubled  up,  and  arm  drawn  back 
as  if  to  strike  again.  Held,  that  the  jury  should  have  been  instructed  that  if  de- 
fendant had  received  serious  bodily  injury,  and  believing  that  the  danger  of  receiv- 
ing additional  bodily  injury  was  threatening  and  imminent,  shot  and  killed  de- 
ceased, the  killing  would  be  justifiable,  in  self-defense,  under  Pen.  Code  Tex.  art. 
570.  permitting  homicide  in  self-defense  to  prevent  murder,  maiming,  or  serious 
bodily  injury. r 

4.  "M  ithem—What  Constitutes 

Under  Pen.  Code"  Tex.  art.' 507,  making  it  mayhem  "to  willfully  and  maliciously 
cut  off  or  otherwise  deprive  a  person  of  the  hand,  arm,  finger,  toe,  foot,  leg,  nose, 
or  ear,  to  put  out  an  eye,  or  in  any  way  to  deprive  the  person  of  any  other  member 
of  his  body, "  it  is  mayhem  to  knock  out  a  front  tooth. 

&  Same— Evidence. 

The  evidence  being  that  a  "corner  tooth"  was  knocked  out,  it  is  a  question  of  fact 
for  the  jury  whether  the  u corner  tooth  "  was  a  "front  tooth. w 

4.  Homicide— Justifiable— Instructions. 

It  was  error  to  refuse  to  instruct  the  jury  that  under  Pen.  Code  Tex.  art  570,  kill- 
ing would  be  justifiable  if  done  to  prevent  maiming,  and  that  the  homicide  may 
take  place  at  any  time  while  the  offender  is  mistreating"  with  violence  the  person 
injured,  though  he  may  have  completed  the  offense;  it  being  a  question  of  fact  for 
the  jury  whether  deceased  was  still  mistreating  defendant  with  violence  when  the 
shot  was  fired. 

JK.  SjjfE— Evidence  of  Corpus  Delicti. 

After  the  shot,  deceased  having  been  attended  by  physicians,  and  having  died  at 
a  physician's  office  on  the  following  day,  the  proof  of  the  corpus  delicti  is  unsatis- 
factory, where  no  one  who  attended  him  or  was  present  at  his  death  was  called  to 
testify  to  the  nature  or  extent  of  the  wound ;  the  only  evidence  being  that  of  two 
companions  of  deceased,  who  testified  to  the  shooting  and  that  deceased  was  dead. 

Appeal  from  district  court,  Smith  county;  F.  T.  McCord,  Judge. 

Indictment  of  W.  B.  High  for  the  murder  of  Louis  McDougald.  Defend- 
ant was  found  guilty  of  murder  in  the  second  degree. 

J.  M.  Duncan  and  N.  W,  Finley,  for  appellant.  As*t.  Atty.  Gen.  David- 
son,  for  the  State. 

White,  P.  J.  "Manslaughter  is  voluntary  homicide  committed  under  the 
immediate  influence  of  sudden  passion  arising  from  an  adequate  cause,  but 
neither  justified  nor  excused  by  law."  Pen.  Code,  art.. 593.  Two  of  the  ade- 
quate causes  enumerated  in  our  statutes  as  being  sufficient  to  reduce  a  homi- 
cide from  murder  to  manslaughter  are  "(1)  an  assault  and  battery  by  the  de- 
ceased causing  pain  or  bloodshed;  and  (2\  a  serious  personal  conflict,  in  winch 
great  injury  is  inflicted  by  the  person  killed,  by  means  of  weapons  or  other  in- 

1  In  general,  as  to  when  a  homicide  is  justifiable  on  the  ground  of  self-defense,  and 
instructions  on  that  subject,  see  Burgess  v.  Territory,  (Mont.)  19  Pac  Rep.  55&and 
i  cited;  Vollmer  v.  State,  (Neb.)  40  N.  W.  Rep.  4i30,  and  note;  Allen  v.  Com.,  (Ky.) 


0  S.  W.  Rep.  70S)  and  note;  People  v.  Macard,  (Mich.)  40  N.  W.  Rep. 
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«truments  of  violence,  or  by  means  of  great  superiority  of  personal  strength, 
.although  the  person  guilty  of  the  homicide  were  the  aggressor,  provided  such 
aggression  was  not  made  with  intent  to  bririg  on  a  conflict,  and  for  the  pur- 
pose of  killing."  Id.  art.  597.  And  it  is  expressly  declared  that  "an  assault 
and  battery  so  slight  as  to  show  no  intention  to  inflict  pain  or  injury"  is  not 
an  adequate  cause.    Id.  art.  596. 

But  a  homicide  is  permitted  by  law  in  necessary  self-defense,  when  inflicted 
for  the  purpose  of  preventing  (among  other  offenses)  murder,  or  maiming,  or 
serious  bodily  injury;  and  the  only  qualification  prescribed  is  "that  the  attack 
upon  the  person  of  an  individual,  in  order  to  Justify  homicide,  must  be  such 
as  produces  a  reasonable  expectation  or  fear  of  death  or  some  serious  bodily 
injury."  Id.  art.  574.  A  defendant  so  attacked  is  neither  bound  to  retreat, 
nor  to  resort  to  any  other  means,  before  slaying  his  assailant  Hunnicutt 
V.  State,  20  Tex.  App.  684;  Lee  v.  State,  21  Tex.  App.  241;  Williams  v. 
State,  22  Tex.  App.  497,  4  8.  W.  Rep.  64;  State  v.  Burke,  30  Iowa,  381. 

But  when  a  necessarily  deadly  weapon  is  not  used  by  the  assailant  in  mak- 
ing the  attack,  it  oftentimes  becomes  a  nice,  if  not  difficult,  matter  to  prop- 
erly determine  the  rights  of  the  defendant,  as  between  manslaughter  upon  the 
one  hand,  and  self-defense  upon  the  other.  As,  for  instance,  in  this  case, 
where  the  attack  and  injury  were  by  the  flats  of  the  deceased,  with  intention 
of  inflicting  a  beating  upon  the  defendant.  If  the  assault  and  battery  in  such 
a  case  is  so  slight  as  to  show  no  intention  to  inflict  pain  or  injury,  then  to 
kill  the  assailant  would  be  murder;  if  pain,  bloodshed,  or  great  bodily  injury 
be  inflicted,  then  to  kill  the  assailant  will  be  either  manslaughter  or  justifi- 
able self-defense.  Mr. Wharton  says:  "If  such  intended  beating  is  of  a  char- 
acter to  imperil  life,  or  to  maim,  then  the  intent  is  felonious,  and  the  assailed 
is  excused  in  taking  life,  when  necessary  to  repel  the  assault.  On  the  other 
hand,  the  killing  of  the  assailant  under  such  circumstances,  the  design  of  the 
assailant  being  to  beat,  *  *  *  is  not  murder,  and  at  the  highest  is  man- 
slaughter." Whart.  Horn.  (2d  Ed.)  g  480.  It  will  be  noticed  that  he  limits 
the  self-defense  which  would  excuse  "to  imperil  life,  or  to  maim,"  and  not  to 
an  attack  which  might  produce  serious  bodily  injury,  or  without  imperiling 
life. 

We  are  of  opinion  the  correct  doctrine  is  more  fully  and  lucidly  expressed 
by  the  supreme  court  of  Pennsylvania  in  the  case  of  Com.  v.  Drum,  58  Pa. 
St.  20,  than  in  any  authority  to  which  we  have  had  access,  and  it  occurs  to  us 
that  the  following  excerpts  are  peculiarly  in  harmony  with  our  statutes  upon 
the  subject.  Agnew,  J.,  says:  "The  act  of  the  slayer  must  be  such  as  is 
necessary  to  protect  the  person  from  death  or  great  bodily  harm,  and  must 
not  be  entirely  disproportioned  to  the  assault  made  upon  him.  If  the  slayer 
use  a  deadly  weapon,  and  under  such  circumstances  as  the  slayer  must  be 
aware  that  death  will  be  likely  to  ensue,  the  necessity  must  be  great,  and 
must  arise  from  imminent  peril  of  life  or  great  bodily  injury.  If  there  be 
nothing  in  the  circumstances  indicating  to  the  slayer  at  the  time  of  his  act 
that  his  assailant  is  about  to  take  his  life,  or  do  him  great  bodily  harm,  but 
his  object  appears  to  be  only  to  commit  an  ordinary  assault  and  battery,  it 
will  not  excuse  a  man  of  equal,  or  nearly  equal,  strength  in  taking  his  assail- 
ant's life  with  a  deadly  weapon.  In  such  a  case  it  requires  a  great  disparity 
of  size  and  strength  on  the  part  of  the  slayer,  and  a  very  violent  assault  on 
the  part  of  his  assailant,  to  excuse  it.  The  disparity  on  the  one  hand  and  the 
violence  on  the  other  must  b^puch  as  to  convince  the  jury  that  great  bodily 
harm,  if  not  death,  might  have  been  suffered  unless  the  slayer  had  thus  de- 
fended himself,  or  that  the  slayer  had  a  reasonable  ground  to  think  it  would 
be  so.  *  *  *  The  true  criterion  of  self-defense,  in  such  a  case,  is  whether 
there  existed  such  a  necessity  for  killing  the  adversary  as  required  the  slayer 
to  do  it  in  defense  of  his  life,  or  in  the  preservation  of  bis  person  from  great 
bodily  harm.    If  a  man  approaches  another  with  an  evident  intention  of 
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fighting  him  with  his  fists  only,  and  where,  under  the  circumstances,  nothing 
would  be  likely  to  eventuate  from  the  attack  but  an  ordinary  beating,  the  law 
cannot  recognize  the  necessity  of'taking  life  with  a  deadly  weapon.  In  such, 
a  case  (pain  or  bloodshed  supervening)  it  would  be  manslaughter.  *  *  * 
But  a  blow  or  blows  are  just  cause  of  provocation,  and,  if  the  circumstances- 
indicated  to  the  slayer  a  plain  necessity  of  protecting  himself  from  great  bod- 
ily injury,  he  is  excusable  if  he  slays  his  assailant  in  an  honest  purpose  of 
saving  himself  from  this  great  harm."  See  Kingen  v.  State,  45  Ind.  519; 
also  reported  in  Horr.  &  T.  Gas.  183.  And  in  such  a  case,  as  in  all  cases  of 
resistance  to  violence  to  the  person,  the  assailed  party  is  not  bound  to  retreat,, 
and  the  reasonable  expectations  and  appearances  of  serious  bodily  injury  must 
be  judged  of  from  his  stand-point. 

Article  570  of  our  Penal  Code,  which  defines  the  circumstances  under  which, 
homicide  is  permitted  by  law  in  the  prevention  of  other  felonies,  " comprises- 
all  cases  in  which  from  the  acta  of  the  assailant,  or  his  words  coupled  there* 
with,  it  reasonably  appears  that  his  purpose  or  intent  is  to  murder,  ravish, 
rob,  maim,  disfigure,  castrate,  or  do  other  serious  bodily  injury  to  the  assailed 
party.  In  such  case  the  assailed  party  may  lawfully  kill  the  assailant  while 
he  is  committing  the  offense  or  injury,  or  when  he  has  done  some  act  evi- 
dently showing  his  intent  to  commit  it,  and  the  assailed  party  need  not  first 
resort  to  other  means  .of  prevention."  Willson,  Crim.  St.  g  970.  One  im- 
portant condition  annexed  to  the  right  of  self-defense  by  that  article  (570)  is* 
that  the  killing  must  take  place  before  the  offense  committed  by  the  party 
killed  is  actually  completed.    Subdivision  3. 

Now,  to  apply  the  foregoing  principles  of  law  to  the  facts  as  they  are  ex- 
hibited in  the  record  before  us.  We  only  recount,  in  substance,  the  salient 
features  of  the  evidence. 

Defendant,  an  oificer  at  the  depot,  and  empowered  with  authority  to  do  so, 
ordered  deceased  to  get  off  the  platform.  He  also  put  his  hand  against  the 
deceased,  to  push  or  shove  him  back.  Deceased  cursed  him;  told  him  not  to 
shove  him,  or  he  "would  knock  a  lung  out  of  him."  Defendant  cursed  back;, 
told  deceased  if  he  got  upon  the  platform  he  would  push  him  off.  Deceased 
shook  his  fist  in  defendant's  face,  and,  as  defendant  pushed  or  knocked  it 
away,  deceased  struck  him  a  severe  blow  in  the  mouth,  which  knocked  out  a 
"corner  tooth,"  and  sent  him  staggering  several  feet  against  the  side  of  a  car,, 
which  prevented  his  falling  entirely  upon  the  ground.  As  soon  as  defendant 
could  recover  himself,  and  straighten  up,  he  drew  his  pistol,  and  immediately 
fired  the  fatal  shot  at  deceased,  who  was  within  a  few  feet,  standing  with  his- 
fist  doubled,  and  his  arm  drawn  back  as  though  intending  to  strike  again. 
These,  in  brief,  are  all  the  facts  necessary  to  illustrate  what,  in  our  opinion,, 
was  an  important  and  material  failure  or  omission  in  the  charge  of  the  court 
upon  the  law  of  self-defense. 

According  to  defendant's  theory,  he  was  struck,  bruised,  maimed,  and,  to* 
all  intents  and  purposes,  stricken  down.  Actual  and  serious  bodily  injury  has 
been  inflicted  upon  him.  Defendant  has,  in  fact,  suffered  mayhem  of  his* 
body,  whether  deceased  intended  such  consequence  or  not;  for  to  knock  out  a 
front  tooth  is  to  maim  him.  2  Bouv.  Law  Diet.  "Mayhem;"  2  Bish.  Grim. 
Law,  (7th  Ed.)  §  1001.  Smarting  under  the  injury,  he  recovers  himself,  sees 
his  antagonist  to  all  appearances  prepared,  ready,  and  in  the  act  of  repeatiug 
the  injury.  He  draws  and  fires.  From  the  beginning  to  the  end  the  whol* 
transaction  occurs  in  a  very  few  seconds.  It  inay  be  said  to  be  almost  simul- 
taneous. When  defendant  recovers  himself  from  the  effects  of  the  blow,  the 
combat  is  not  over,  for  deceased,  to  all  appearances,  has  squared  himself  to 
deliver  another  such  blow.  Can  it  be  said  that  he  has  completed  his  offense? 
It  may  not  reasonably  appear  so  to  defendant.  From  his  stand-point,  it  may  be 
reasonable  that  deceased  has  not  completed  his  offense,  but  is  in  the  very  act  and 
has  the  ability  of  inflicting  the  same  or  greater  injury,  and,  dumfmvet  opus* 


TeX.]  HIGH  V.  BTATO  241 

the  shot  is  fired.  This  is  the  defendant's  theory  of  the  case;  we  are  not  ex- 
pressing our  opinion  as  to  the  evidence. 

Now,  if  defendant  had  already  received  serious  bodily  injury  at  the  hands 
of  deceased,  and  it  reasonably  appeared  to  him  from  the  acts  and  conduct  of 
deceased  that  the  combat  was  not  over;  that  he  was  about  to  receive  addi- 
tional bodily  injury  from  deceased;  that  deceased  had  the  ability  to  indict  the 
injury;  that  the  danger  was  threatening  and  imminent;  and  under  such  cir- 
cumstances, and  so  believing,  he  shot  and  killed  deceased, — then,  under  the 
law  as  above  announced,  and  under  our  statute,  he  would  be  justifiable  upon 
the  grounds  of  necessary  self-defense,  and,  if  a  jury  should  so  believe  from 
the  evidence,  it  would  be  their  duty  to  acquit  him.  In  the  otherwise  able  ex- 
position of  self-defense  announced  by  the  learned  judge,  this  phase  of  the  law, 
which,  in  our  opinion,  was  manifestly  called  for  by  the  facts,  if  as  above 
stated,  was  not  submitted  in  plain  and  affirmative  terms. 

Again,  defendant's  counsel  asked  the  court  to  instruct  the  jury  as  follows: 
"The  jury  are  charged  that  a  person  has  the  right  to  take  the  life  of  another 
in  order  to  prevent  himself  from  being  maimed  or  disfigured,  and  the  killing 
may  take  place  at  any  time  while  the  offender  is  mistreating  Mm  with  vio- 
lence, though  the  maiming  or  disfiguring  may  have  been  already  completed;" 
and  error  is  assigned  upon  the  refusal  thereof,  as  also  upon  the  refusal  of  the 
court  to  submit  any  instructions  upon  the  law  of  maiming,  in  connection 
with  the  defendant's  right  of  self-defense.  The  instruction,  though  sufficient 
to  call  the  court's  attention  to  the  matter  of  maiming,  was  not  legally  correct 
with  reference  to  the  facts  as  to  the  term  "disfigured;"  there  being  no  evi- 
dence of  disfiguring,  as  defined  in  our  statutes.    Pen.  Code,  art.  509. 

"To  maim  is  to  willfully  and  maliciously  cut  off  or  otherwise  deprive  a  per- 
son of  the  hand,  arm,  linger,  toe,  foot,  leg,  nose,  or  ear,  to  put  out  an  eye,  or 
in  any  way  to  deprive  the  person  of  any  other  member  of  his  body.M  Id.  art. 
507;  Willson's  Crim.  St.  §  877.  "To  constitute  the  offense  of  maiming,  the 
act  must  be  done  both  willfully  and  maliciously.  A  willful  act  is  one  com- 
mitted with  an  evil  intent;  with  legal  malice,  *  *  *  and  without  legal 
justification.  A  malicious  act  is  one  com m itted  in  a  state  of  mind  which  shows 
a  heart  regardless  of  social  duty,  and  fatally  bent  on  mischief;  a  wrongful 
act  intentionally  done,  without  legal  justification  or  excuse."  Bower's  Case, 
24  Tex.  App.  542,  7  S.  W.  Rep.  247. 

We  have  seen  that  to  deprive  one  of  a  front  tooth  is  to  maim  him,  as  un- 
derstood at  common  law.  The  "front  tooth"  is  not,  however,  used  in  terms 
in  our  Code  as  a  "member  of  the  body,"  but  we  think  it  clear  that  it  comes 
within  the  import  of  the  word  "member,"  as  used  in  the  Code,  and  in  com- 
mon acceptation;  and,  under  the  authorities  cited  above,  we  believe  that  as 
to  the  "front  tooth"  the  court  may  well  assume  that  it  is  a  "member"  of  the 
body,  without  submitting  the  question  as  a  matter  of  fact  to  the  jury.  SlaU 
Ury  v.  State,  41  Tex.  619,  appears  to  hold  otherwise.  It  would  be,  however, 
in  this  case,  a  question  of  fact  to  be  found  by  the  jury  whether  a  "corner 
tooth "  was  a  " front  tooth . " 

It  may  be  said  that  deceased  did  not,  perhaps,  intend  to  maim  defendant, 
and  that,  therefore,  the  act  was  not  willfully  and  maliciously  done;  but  it  is 
statutory  that  "the  intention  to  commit  an  offense  is  presumed  whenever  the 
means  used  are  such  as  would  ordinarily  result  in  the  commission  of  the  for- 
bidden act,"  (Pen.  Code,  art.  50;)  and  it  is  elementary  that  "a  man  is  always 
presumed  to  intend  that  which  is  the  necessary  or  even  probable  consequences 
of  his  acts,  unless  the  contrary  appears,"  (Willson's  Crim.  St.  §  109.) 

In  cases  of  maiming  it  is  provided  that  the  killing  will  be  justifiable,  if  done 
in  its  prevention,  and  "the  homicide  may  take  place  at  any  time  while  the  of- 
fender is  mistreating  with  violence  the  person  injured,  though  he  may  have 
completed  the  offense.  Pen.  Code,  art.  570,  subd.  6.  Was  the  deceased 
mistreating  the  defendant  with  violence  when  the  latter  fired  the  fatal  shot? 
v.lOs.w.no.4-16 


242  SOUTHWESTERN  REPORTER.  [Tex. 

This  was  a  matter  of  fact  to  be  found  by  the  jury  under  appropriate  instruc- 
tions from  the  court.  We  have  already  stated  the  facts  in  another  connection. 
The  tooth  had  already  been  knocked  out,  if  at  all,  when  defendant  tired.  The 
maiming  was  therefore  complete.  If  deceased  had  his  fist  doubled,  and  arm 
drawn  back  to  strike  again,  was  attempting  to  strike,  and  bad  an  immediate 
intention,  coupled  with  an  ability,  to  strike,  he  was  committing  an  assault, 
*(Ld.  art.  484;)  the  test  being,  was  there  in  fact  a  present  purpose  of  doing  an 
injury?  Willson's  Crim.  8t.  §811.  To  commit  an  assault  upon  a  party  is 
certainly  to  "mistreat"  him.  But  an  assault,  merely,  is  not  "violence, M  and, 
as  we  have  seen,  there  must  be  "  mistreating  with  violence. "  Under  the  facta 
of  this  case,  the  question  was,  had  there  been  any  cessation  of  violence  by  the 
deceased?  The  blow,  the  injury,  the  fall,  the  recovery,  the  doubling  of  the 
fist,  and  drawing  back  to  strike,  the  drawing  and  the  firing  of  the  pistol,  all 
appear  to  have  been  instantaneous  acts  of  the  transaction,  with  scarcely  a 
pause  or  even  let-up  in  the  continuity  of  the  acts.  In  such  a  state  of  case  it 
was  for  the  jury  to  determine  from  the  facts  whether  there  was  any  cessation 
of  active  hostilities  and  violence.  We  are  of  opinion,  also,  that  the  court 
erred  in  declining  to  submit  the  law  of  maiming  in  connection  with  defend- 
ant's right  of  self-defense. 

It  is  questionable  if  the  corpus  delicti  is  sufficiently  established.  It  is  cer- 
tainly not  as  definitely  proved  as  it  might  have  been  by  the  testimony  of  the 
physicians  who  examined  the  wound  and  ministered  to  the  dying  man.  The 
deceased  was  shot  between  8  and  9  o'clock  Sunday  night,  and  died  about  6 
o'clock  the  following  Monday  evening.  He  was  attended  by  physicians,  died 
at  a  physician's  house,  yet  no  physician  or  other  person  who  attended  him  was 
introduced  as  to  the  nature,  extent,  or  location  of  the  wound,  or  as  to  whether 
it  was  a  bullet  wound,  or  as  to  what  caused  his  death.  John  Jessup,  a  com- 
panion of  deceased,  testified  that  "Louis  was  shot  at  the  Kansas  &  Gulf  Short- 
Line  depot.  He  is  dead.  He  died  from  being  shot.  Died  at  Dr.  Hicks'  of- 
fice. Was  shot  in  the  stomach.  Defendant  shot  him. "  He  also  testified  that 
he  was  at  Dr.  Hicks'  office  a  few  minutes  after  the  deceased  was  shot,  and 
that  "the  next  time  I  saw  him  was  about  three  or  four  o'clock  Monday  even- 
ing, and  then  again  a  few  minutes  after  six.  He  died  at  six."  This  shows 
that  he  was  not  present  when  the  deceased  died.  This  witness  does  not  tes- 
tify that  he  ever  saw  the  wound,  nor  as  to  its  character;  whether  it  entered 
the  cavity,  or  whether  it  was  at  all  serious.  Bob  Jessup,  also  a  hack  driver, 
and  a  companion  of  the  deceased,  testified:  "I  knew  Louis  McDougald.  He 
is  dead.  Mr.  High  shot  him.  I  suppose  that  was  the  cause  of  his  death." 
This  is  the  whole  of  the  testimony  touching  the  question  of  the  cause  of  the 
death  of  Louis  McDougald,  and  no  excuse  is  Bhown  why  other  evidence  was 
not  produced  on  that  point. 

No  other  questions  are  deemed  of  sufficient  importance  to  require  dis- 
cussion. 

For  the  errors  discussed  as  to  the  charge  of  the  court  the  judgment  is  re- 
versed, and  the  cause  remanded. 


Cloke  v.  State. 

{Court  of  Appeals  of  Texas.    December  19, 1888.) 

Homicide— Manslaughteb— Suddbn  Passion. 

Shortly  before  the  killing  defendant  and  deceased  had  a  quarrel,  which  was  am- 
icably  settled,  and  they  returned  to  their  wagon  appearing  friendly,  but  soon  began 
quarreling  and  cursing,  but  who  began  it,  or  for  what  cause,  did  not  appear.  No 
blows  were  struck  until  defendant  stabbed  deceased,  saying,  UI  will  not  take  it 
any  longer;"  though  defendant,  when  arrested,  exhibited  knife  cuts  in  his  coat, 
which,  however,  he  said  he  did  not  know  were  there  until  the  morning  after  the 
killing,  and  did  not  know  when  they  were  made.    Held,  that  the  homicide  was  not 
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reduced  to  manslaughter  on  account  of  sudden  passion,  under  Pen.  Code  Tex.  arts. 
598,  59C,  providing  that  insulting  words  or  gestures  are  not  adequate  causes  for  sud- 
den passion. 

U-  Same— Intoxication  as  a  Defbnss— Instructions. 

Under  Pen.  Code  Tex.  art  40a.  providing  that  Intoxication  shall  not  constitute 
any  excuse  for  nor  mitigate  the  degree  nor  penalty  of  crime,  but  that  temporary  in- 
sanity, produced  by  use  of  ardent  spirits,  may  be  given  in  evidence  in  case  of  mur- 
der, to  determine  the  degree,  defendant  cannot  complain  of  ah  instruction  that  "in- 
toxication, produced  by  tne  recent  voluntary  use  of  ardent  spirits,  constitutes  no  ex- 
cuse for  the  commission  of  crime,  nor  does  intoxication  mitigate  either  the  degree 
or  the  penalty  of  the  crime;"  the  jury  being  further  told  that  they  could  u  take  into 
consideration  the  mental  condition  of  the  defendant  for  the  purpose  of  determining 
the  degree  of  murder, n  if  they  found  defendant  guilty. l 

•8.  Criminal  Law— Instructions— Circumstantial  Evidence. 

Where  the  evidence  is  positive  that  defendant  did  the  killing,  no  oharge  is  re- 
quired as  to  circumstantial  evidence. 

4.  Same— Continuance— Absent  Witnesses. 

It  is  not  error  to  refuse  a  continuance  for  the  absence  of  witnesses  whose  testi- 
mony is  immaterial,  incompetent,  or  contradictory  to  declarations  of  defendant)  and 
probably  untrue. 

Appeal  from  district  court,  Hopkins  county;  J.  A.  B.  Potman,  Judge. 

George  G.  Clore  was  convicted  of  murder  in  the  second  degree,  and  appeals. 
Under  Pen.  Code  Tex.  art.  598,  " manslaughter  is  voluntary  homicide,  com- 
mitted under  the  immediate  influence  of  sudden  passion  arising  from  an  ade- 
quate cause,  but  neither  justified  or  excused  by  law."  Article  596:  "Insult- 
ing words  or  gestures,  or  an  assault  and  battery,  so  slight  as  to  show  no  in- 
tention to  inflict  pain  or  injury,    *    *    *    are  not  adequate  causes. n 

King  dk  Whittle,  for  appellant.    Aast.  Atty.  Gen.  Davidson,  for  the  State. 

White,  P.  J.  It  is  urgently  insisted  that  the  court  erred  in  refusing  to 
give  the  special  instructions  requested  by  defendant  upon  manslaughter,  and 
in  failing  to  submit  in  his  charge  the  issue  of  manslaughter.  "Manslaughter 
is  predicated  upon  adequate  cause,  and,  unless  adequate  cause  exists,  the  hom- 
icide will  not  be  reduced  from  murder,  although  it  was  committed  under  the 
immediate  influence  of  sudden  passion,  rendering  the  mind  incapable  of  cool 
reflection."  Willson,  Crim.  St.  §  1018;  Mc Kinney  v.  State,  8  Tex.  App. 
626;  HUl  v.  State,  11  Tex.  App.  456;  Neyland  v.  State,  13  Tex.  App.  536. 
In  our  opinion  there  is  no  evidence  in  this  case  tending  to  show  adequate 
cause.  Defendant  and  deceased  had  had  a  previous  quarrel  just  a  few  min- 
utes before,  but  that  had  been  amicably  settled,  and  defendant  invited  de- 
ceased to  get  back  into  his  wagon,  and,  in  the  language  of  one  of  the  witnesses, 
"  they  appeared  friendly  when  they  got  back  into  the  wagon. "  No  one  knows 
what  occasioned  or  who  commenced  the  second  altercation.  P.  H.  Williams, 
who  was  in  the  wagon  with  them,  says:  "Directly  they  commenced  quarrel- 
ing and  cursing.  They  stopped  for  a  little  bit,  and  then  1  heard  the  defend- 
ant, Clore,  say,  *  I  will  not  take  it  any  longer; '  and  I  heard  the  thud  of  a  blow, 
and  I  beard  the  blood  gushing  out,  and  deceased  pitched  forward,  face  down- 
ward, in  the  front  part  of  the  wagon,  and  expired.  He  never  spoke  nor  made 
a  noise."  In  the  first  difficulty  the  parties  did  not  come  to  blows.  If  in  the 
second  difficulty  the  deceased  merely  cursed  the  defendant,  such  conduct 
would  not  be  adequate  cause.  Pen.  Code,  art.  596.  Defendant  never  claimed 
that  deceased  had  inflicted  pain  or  bloodshed  upon  him,  and  no  injuries  or 
bruises  appeared  upon  his  person.  When  arrested,  two  days  afterwards,  sev- 
eral cuts  were  found  in  his  coat,  as  though  they  had  been  made  with  a  knife, 
but  he  himself  said  that  "he  never  knew  that  bis  coat  was  cut  until  the  morn- 

1  On  the  general  subject  of  intoxication  as  an  excuse  for  crime,  see  the  note  to  State 
▼.  Tatlow,  (Kan.)  8  Pac.  Rep.  267:Territory  v.  Davis,  (Ariz.)  10  Pac.  Rep.  859,  and  note; 
Buckhannon  y.  Com.,  (Ky.)  5  S.  W.  Rep.  858,  and  note;  Wilkerson  v.  Com.,  (Ky.)  9  S.  * 
W.  Rep.  886;  U.  S.  v.  fctafc  84  Fed.  Rep.  80S. 
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ing  after  the  killing."  It  is  singular  that  none  of  these  cuts  penetrated  deep 
enough  to  touch  or  leave  the  slightest  mark  upon  the  person  of  defendant. 
As  to  these  cuts  the  charge  of  the  court  was  amply  sufficient  upon  the  law  of 
self-defense.  From  our  view  of  the  evidence,  we  concur  in  opinion  with  the 
learned  trial  judge,  that  there  was  no  manslaughter  in  the  case;  no  adequate 
cause  being  shown. 

It  is  contended  that  the  court  erred  in  its  charge  to  the  jury  upon  the  de- 
fense of  intoxication,  as  raised  by  the  evidence.  That  portion  of  the  charge 
was  as  follows:  "The  jury  are  charged  that  intoxication  produced  by  the  re- 
cent voluntary  use  of  ardent  spirits  constitutes  no  excuse  for  the  commission 
of  crime,  nor  does  intoxication  mitigate  either  the  degree  or  the  penalty  of  the 
crime.  However,  in  cases  where  the  defendant  is  accused  of  murder,  as  in 
this  case,  the  jury  may  take  into  consideration  the  mental  condition  of  the  de- 
fendant for  the  purpose  of  determining  the  degree  of  murder,  if  the  jury  should 
find  the  defendant  guilty  of  murder  under  the  evidence  and  the  law  as  given 
them  in  charge."  This  instruction  is  in  almost  the  exact  language  of  an  in- 
struction held  by  us  to  be  correct  in  Charles  v.  State,  13  Tex.  App.  658. 
Counsel  for  appellant  cite  us  to  Williams'  Case,  25  Tex.  App.  76,  7  S.  W. 
Eep.  661. 

It  occurs  to  us  that  there  is  a  general  misapprehension  of  the  meaning  of 
the  language  used  in  the  statute  regulating  intoxication  as  a  defense  to  crime* 
Gen.  Laws,  17th  Leg.  Reg.  Sees.  9.  We  copy  the  statute  as  found  in  Will- 
son,  Grim.  St.  §  92.  It  reads:  " Section  1.  ]Ne  jibber  intoxication  nor  tempo- 
rary insanity  of  mind  produced  by  the  voluntary  recent  use  of  ardent  spirits 
shall  constitute  any  excuse  in  this  state  for  the  commission  of  crime,  nor  shall 
intoxication  mitigate  either  the  degree  or  the  penalty  of  crime,  but  evidence 
of  temporary  insanity  produced  by  such  use  of  ardent  spirits  may  be  intro- 
duced by  the  defendant  in  any  criminal  prosecution  in  mitigation  of  the 
penalty  attached  to  the  offense  for  which  he  is  being  tried,  and,  in  cases  .of 
murder,  for  the  purpose  of  determining  the  degree  of  murder  of  which  the 
defendant  may  be  found  guilty.  Sec.  2.  It  shall  be  the  duty  of  the  several 
district  and  county  judges  of  this  state,  in  any  criminal  prosecution  pending 
before  them,  where  temporary  insanity  is  relied  upon  as  a  defense,  and  the  evi- 
dence tends  to  show  that  such  insanity  was  brought  about  by  the  immoderate 
use  of  intoxicating  liquors,  to  charge  the  jury  in  accordance  with  the  provis- 
ions of  section  1  of  this  act."    Pen.  Code,  art.  40a;  Willson,  Grim.  St.  §  92. 

We  think  it  clear  that  the  legislative  intention  was,  (1)  that  mere  intoxica- 
tion from  the  recent  use  of  ardent  spirits  should  not,  of  itself,  in  any  case, 
excuse  crime;  (2)  that  mere  intoxication  should  neither  mitigate  the  degree 
nor  the  penalty  of  crime;  (8)  that  temporary  insanity,  produced  by  such  use 
of  ardent  spirits,  is  evidence  which  may  be  used  in  all  cases  in  the  mitigation 
of  the  penalty,  and  also  in  murder  for  the  further  purpose  of  determining  the 
degree.  Of  itself,  intoxication  is  neither  justification,  mitigation,  nor  excuse 
for  any  sort  of  crime.  It  must  go  to  the  extent  of  producing  temporary  in- 
sanity before  it  will  be  allowed  to  mitigate  the  penalty,  and  in  murder  before 
it  can  be  considered  in  determining  the  degree.  This  is  our  understanding  of 
the  proper  construction  to  be  placed  upon  the  language  of  the  statute.  In 
the  case  in  hand,  the  instruction  is  more  favorable  than  the  statute,  because 
the  court  did  not  limit  and  restrict  the  jury  to  temporary  insanity,  but  allowed 
tbem  to  take  into  consideration  his  mental  condition,  whatever  it  might  be,- 
in  determining  the  degree  of  murder  of  which  he  was  guilty.  We  cannot 
conceive  that  the  defendant  has  any  just  ground  of  complaint  at  the  charge. 

It  was  contended  that  the  court  should  have  charged  on  the  law  of  circum- 
stantial evidence.  This  was  not  a  case  of  that  character.  That  defendant, 
and  he  alone,  killed  the  deceased,  there  cannot  be  the  shadow  of  a  doubt.  The 
testimony  is  as  positive  to  the  fact  as  it  could  well  be.  Defendant  himself 
said:  "I  have  killed  Jim  Marion  Garrett,  and  have  to  leave. * 
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Without  discussing  the  other  several  supposed  errors  with  regard  to  the 
charge,  suffice  to  say  that,  in  our  opinion,  it  was  a  full  and  sufficient  exposi- 
tion of  the  law  applicable  to  all  the  legitimate  phases  of  the  evidence,  and  we 
can  perceive  no  error  in  the  refusal  of  the  special  requested  instructions. 

Appellant's  first  bill  of  exceptions  was  saved  to  the  action  of  the  court  in 
overruling  his  application  for  continuance.  As  to  the  proposed  testimony  of 
the  absent  witness,  Deacon,  it  appears  to  us  to  be  neither  material  nor  prob- 
ably true.  By  the  witness  Mollie  Clore,  defendant's  wife,  he  expected  to  prove 
that  when  he  got  to  his  home,  a  short  while  after  the  killing,  he  was  excited, 
and  his  clothing  was  freshly  cut,  showing  the  appearance  of  knife  cuts;  that 
he  told  her  of  the  killing,  and  that  he  was  forced  to  do  it;  that  deceased  was 
trying  to  kill  him,  and  was  cutting  at  him,  and  had  cut  his  clothing  several 
times  before  he  (defendant)  cut  deceased.  It  is  in  evidence  that  the  defend- 
ant's house  was  two  and  a  half  or  three  miles  from  the  place  of  the  homicide. 
With  reference  to  the  cuts  in  his  coat,  the  statements  as  to  what  his  wife 
would  swear  does  not  tally  with  the  defendant's  own  statement  to  Johnson, 
the  constable,  who  pursued  and  arrested  him  two  days  afterwards,  in  Kauf- 
man county.  He  told  Johnson  that  "he  didn't  know  when  the  cuts  were 
made;  he  never  knew  his  coat  was  cut  until  the  morning  after  the  killing. n 
Under  these  circumstances,  we  think  we  would  be  fully  warranted  in  the  con- 
clusion that  the  proposed  testimony,  as  to  the  cuts  in  the  coat,  would  not 
probably  be  true,  though  it  might  be  admissible  as  evidence.  Good  v.  State9 
18  Tex.  App.  89.  His  statements  to  his  wife,  however,  would  not  have  been 
admissible.  Such  declarations  were  not  part  of  the  res  gestae,  and  come 
within  the  category  of  self-serving  declarations.  Good  v.  State,  18  Tex.  App. 
89;  Uobbs  v.  State.  16  Tex.  App.  517;  Caldwell  v.  State,  12  Tex.  App.  302; 
West  v.  State,  7  Tex.  App.  150;  Hall  v.  State,  48  Ga.  607.  No  error  is  per- 
ceived in  the  action  of  the  court  in  reference  to  the  motion  for  continuance. 

Other  errors  assigned  are  not  maintainable,  and  will  not  be  discussed,  and 
we  have  found  none  such  as  would  require  a  reversal  of  the  judgment,  and 
it  is  therefore  affirmed. 


Taylor  t>.  Bobixson,  Collector. 

(Supreme  Court  of  Texas.    December  21, 1888.) 

1.  Taxation— State  Lands— Patmbkt  fob  Capitol. 

Land  set  apart  by  the  state  for  the  contractor,  as  payment  for  the  construction 

of  the  new  capitol  of  Texas,  to  be  conveyed  to  him  from  time  to  time  when  earned 

in  the  progress  of  the  work,  is  not  subject  to  taxation  under  Rev.  St.  Tex.  art. 

4091,  as  land  "held  under  a  contract  for  the  purchase  thereof,  belonging  to  this 

state. " 
%  Same— Lease  to  Contractor. 

Nor  did  a  lease  executed  after  the  original  contract,  under  which  the  contractor 

took  possession  of  all  the  land  so  set  apart  at  a  stipulated  rent,  until  the  title  should 

vest  in  him  by  the  completion  of  the  building,  give  him  such  a  holding  as  to  make 

the  land  taxable. 

Appeal  from  district  court,  Dallas  county;  George  N.  Aldbidqe,  Judge. 

Suit  by  Abner  Taylor  against  J.  N.  Robinson,  tax  collector,  for  money  paid 
bim  upon  unearned  capitol  lands.  Judgment  for  defendant.  Plaintiff  ap- 
peals. 

Robertson  dt  Coke,  for  appellant.    Brown,  Watts  <fe  Hall*  for  appellee. 

Walker,  J.  Abner  Taylor,  the  contractor  for  building  the  new  state  capi* 
tol,  appeals  from  a  judgment  against  him  in  a  suit  against  appellee,  the  tax 
collector  of  Oldham  county,  for  money  paid  him  upon  unearned  capitol  lands, 
included  within  the  contract  for  building  the  new  capitol,  assessed  for  the 
years  1886  and  1887.  The  only  question  submitted  to  the  court  is  whether, 
upon  the  facts  shown,  the  lands  described  in  the  petition  were  "held  under  a 
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contract  for  the  purchase  thereof  belonging  to  the  state. "  It  is  not  questioned 
that  the  legislature  had  the  power  to  include  lands  so  held  as  subject  to  taxa- 
tion. Article  4681,  Rev.  St.,  so  providing,  was  in  force  at  the  execution  of 
the  contract  for  building  the  capitol.  It  would  enter  into  all  contracts  sub* 
sequently  made  for  the  purchase  of  lands  belonging  to  the  state.  If  the 
contract,  in  its  legal  effect,  places  these  land*  within  the  meaning  of  the- 
statute,  any  intent  otherwise,  on  the  part  of  the  state  officials,  in  making  it, 
would  be  immaterial.  They  could  not  exempt  the  lands  from  the  effect  of  the 
statute,  had  they  attempted  to  do  so.  The  original  contract  for  building  the 
new  capitol,  after  stipulating  the  dimensions,  material,  and  style  of  workman* 
ship  required,  the  time  within  which  it  was  to  be  constructed,  and  after  the 
stipulations  undertaken  by  the  contractor,  obliges  and  binds  the  state  "  to  con- 
vey to  said  party  of  the  second  part  [th«s  contractor]  the  complete  and  perfect 
title  to  three  million  acres  of  land,  situated  in  the  state  of  Texas,  and  in  tne 
counties  of  Dallam,  Hartley,  and  Oldham;  and  in  section  19  of  the  contract 
"the  party  of  the  second  part  shall  receive,  in  the  manner  herein  set  forth, 
titles  to  the  lands  herein  agreed  to  be  conveyed,  in  the  numerical  order  heretofore 
mentioned,  at  successive  stages  of  the  construction,  as  follows,"  etc.  July 
25, 1885,  after  the  work  of  construction  had  been  entered  upon,  a  supple- 
mental contract  was  executed,  making  changes  in  the  style  and  material,  and 
extending  the  time  within  which  it  should  be  completed.  It  was  further 
stipulated  that  the  lease  of  even  date  "should  be  a  part  of  the  contract  as 
fully  and  expressly  as  if  the  same  had  been  at  length  set  forth."  The  lease 
contained  the  following:  "*  *  *  And  whereas,  it  was  an  important  con* 
sideration  in  inducing  said  Taylor  to  consent  to  said  changes  that  his  right 
to  use  the  lands  set  apart  to  pay  for  the  erection  of  said  building  should  be 
settled;  it  is  therefore  agreed  between  said  state  and  said  Taylor  as  follows: 
(1)  Said  state  hereby  leases  to  said  Taylor  and  his  assigns,  upon  the  terms- 
hereafter  stated,  all  of  three  million  acres  of  land  set  apart  for  the  building 
of  a  new  state  capitol  not  yet  earned  by  said  Taylor,  said  land  being  described 
as  follows,"  etc.  It  was  further  stipulated  that  Taylor  should  pay  rent  at  six 
cents  per  acre;  but,  if  Taylor  should  "complete  the  capitol  according  to  con- 
tract, then  no  rent  whatever  is  to  be  paid  for  said  lands;  said  lands  then  be-' 
ing  the  property  of  Taylor,  of  said  Taylor  or  bis  assigns,  free  from  any  claim 
on  the  part  of  the  state  for  rent,  as  though  this  agreement  had  not  been  made. 

*  *  *  Said  Taylor  or  his  assigns  are  to  have,  and  are  hereby  vested 
with,  full  rights  to  possess,  use,  and  enjoy  all  of  said  lands  until, "  etc.  After 
this  lease  was  made,  and  under  it,  the  contractor  took  and  held  possession  of 
the  land.     Possession,  theretofore,  had  been  denied  him. 

It  was  admitted  that  all  the  lands  had  been  earned  and  conveyed  to  Taylor 
after  January  1,  1887,  and  within  less  than  three  years  from  July  25,  1885. 
Considering  the  contract  with  reference  to  the  main  object  on  the  part  of  the 
state,  it  was  made  for  the  construction  of  the  new  capitol  building.  The  land 
had  been  set  apart  by  law  for  the  purpose  and  was  used  in  payment  as  thfr 
consideration  or  price,  to  be  conveyed,  in  a  stipulated  order  of  surveys,  in  par- 
cels, from  time  to  time,  when  earned  in  the  progress  of  the  work  of  construc- 
tion under  the  contract.  No  money  valuation  or  price  was  fixed  to  the  lands. 
The  land  was  as  a  fund,  to  be  passed  to  the  contractor  in  payment  upon  thfr 
several  stages  towards  completion  of  the  work.  On  the  other  hand,  Taylor's 
object  in  the  contract  was  the  acquisition  of  the  land,  of  the  several  surveys 
named,  and  in  the  order  as  in  the  contract;  the  consideration  on  his  part  be- 
ing the  labor  and  materials  furnished  upon  the  building.  The  contract  pro- 
vided a  mode  by  which  he  could  earn  them,  and  to  have  title  to  them,  in  par- 
cels, when  earned.  Until  earned,  he  had  but  the  contract  by  which  he  could 
earn  them ;  and,  when  earned,  his  right  to  title  to  them  accrued.  When  hfr 
should  obtain  them  his  acquisition  would  be  a  purchase,  and  he  a  purchaser,, 
even  in  the  popular  signification  of  the  terms.    It  is  contended  that  these 
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lands  were  not  held  in  any  legal  sense  under  the  capitol  contract.  "As  a  tech- 
nical terra,  •  held '  embraces  two  ideas, — that  of  actual  possession  of  some  sub- 
ject of  dominion  or  property,  and  that  of  being  invested  with  legal  title  or 
right  to  hold  or  claim  such  possession."  Witsell  v.  Charleston,  7  S.  C.  99, 
cited  in  WinEeld's  Adjudged  Words  and  Phrases. 

By  the  terms  of  the  capitol  contract,  possession  of  the  lands  was  not  con- 
ceded by  the  state.  If  the  contractor  claimed  it,  it  does  not  appear  that  he 
could  have  obtained  it.  The  contract  was  silent  upon  the  subject.  It  pro- 
vided for  his  earning  the  lands,  and  that  when  earned  the  title  should  be  made 
to  him.  It  may  be  questioned  whether  the  state  officials  had  any  power  to 
lease  the  lands.  State  v.  Cattle  Co.,  9  S.  W.  Rep.  130,  (Austin  term,  1888.) 
However,  the  lease  did  convey  the  possession.  This  use  of  the  land  was 
of  value,  and  formed  part  of  the  consideration  from  the  state  to  Taylor  in  the 
supplemental  contract.  It  is  also  evident  that  no  greater  estate  in  the  lands 
would  pass  by  the  lease  by  reason  of  the  want  of  authority  to  make  it,  nor 
would  the  holding  under  it  be  more  onerous  from  the  absence  of  such  author- 
ity. Until  the  making  of  the  supplemental  contract  and  lease,  Taylor  neither 
had  the  possession,  nor  the  right  to  it.  He  did  not  have  the  legal  title  to  the 
lands  until  the  state  issued  such  titles,  nor  did  he  have  the  equitable  title  un- 
til earned,  when  an  equitable  claim  to  them  would  arise,  and  with  such  claim 
would  be  the  right  to  possession.  The  tenure  of  lands  held  by  contract  of 
purchase  belonging  to  the  state  applies  completely  to  a  large  class  of  land- 
holders, under  the  laws  providing  for  the  sale  of  the  public  school,  univer- 
sity, and  asylum  lands.  Purchasers  of  these  lands  held  by  contracts  stipulat- 
ing the  price  and  time  of  payment,  title  to  be  acquired  upon  payment.  By 
these  sales  the  settler  without  means  is  enabled  to  buy,  the  state  securing  set- 
tlers upon  the  lands  and  interest  upon  the  price  and  taxes.  In  these  sales  the 
purchaser  in  all  caseB  had  the  right  to  possession,  and  in  most  cases  took  act- 
ual possession.  Contrasting  these  contracts  for  the  purchase  with  the  capitol 
contract,  the  difference  is  evident  as  to  the  quantity  and  quality  of  the  estate 
obtained  by  the  parties  dealing  with  the  state.  In  the  one  there  is  complete 
ownership,  conditioned  only  upon  the  payment  of  the  stipulated  purchase 
money;  in  the  other,  none  of  the  rights  of  property  are  given, — only  the  right 
to  earn  the  lands,  and  to  the  title  when  earned.  The  state  could  dictate  the 
terms  of  sale  in  both  eases.  Nothing  passed  against  the  state  but  what  was 
conceded  by  the  terms  of  the  several  contracts.  It  is  reasonable  that  the  arti- 
cle 4691  referred  to  the  lands,  which  answer  fully  to  the  description.  The 
lands  claimed  by  Taylor  do  not  answer  to  the  description  as  held  under  any 
such  contract  as  expressed  in  this  section.  It  seems  that  the  absence  of  any 
holding  or  tenancy  of  the  lands  in  any  legal  sense  would  be  fatal  io  the  claim 
for  taxes  under  the  statute. 

Considering  together  the  facts  constituting  the  grounds  for  the  claim  for 
taxes  upon  these  lands,  we  have  (1)  the  contract  for  the  building  of  the  new 
capitol,  that  being  the  main  object,  the  lands  to  be  used  in  payment  when 
earned;  (2)  in  this  contract  the  right  of  Taylor  to  the  possession  is  not  given, 
and  under  it  there  was  no  holding  in  fact;  (3)  under  the  lease  of  July,  1885, 
possession  was  conceded  to  and  was  taken  by  Taylor,  and  during  the  years 
for  which  the  taxes  were  collected  the  lands  were  held  under  the  so-called 
lease;  (4)  until  earned,  Taylor  had  no  title,  legal  or  equitable,  in  the  lands, — 
when  earned,  an  equitable  claim  would  arise  to  them ;  and  finally,  contrasting 
the  tenure  of  these  lands  with  the  estate  of  the  purchasers  from  the  state,  un- 
der contracts  as  provided  upon  the  sales  of  the  public  school  and  other  lands 
belonging  to  the  state,  we  conclude  that  these  lands  were  not  subject  to  taxa- 
tion as  lands  held  under  a  contract  for  their  purchase.  The  lands  were  held 
under  the  lease  contract,  but  the  taxes  are  not  claimed  upon  the  value  of  the 
term  of  the  lease.    The  judgment  should  have  been  for  the  plaintiff. 

Judgment  reversed,  and  here  rendered  for  the  amount  sued  for,  and  costs. 
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Collins  t>.  Ballow  et  al. 
(Supreme  Court  of  Texas.    December  18, 1888.) 

1.  Trespass  to  Try  Title— Purchase  from  Defendant— Pleading— Allegations. 
Plaintiff  in  trespass  to  try  title  can  only  recover  on  his  superior  title  existing  at 
the  institution  of  the  action ;  and  unless  a  subsequent  purchase  of  defendant's  in- 
terest be  alleged  in  an  amended  petition,  evidence  of  it  is  inadmissible. 

ft.  Vendor  and  Vendee— Contract— Performance. 

Defendant  claimed  under  an  oral  contract  made  between  his  grantor  and  an  agent 
of  the  owner  of  the  lot,  by  which  he  was  to  have  the  premises  by  building  a  shop 
thereon,  and  carrying  on  his  trade  there  for  three  years.  The  agent  had  authority 
to  make  contracts  subject  to  the  owner's  approval.  One  W.  secured  an  adjacent 
lot  in  the  same  manner,  his  deed  reciting  a  contract  to  carry  on  his  trade  for  five 
years,  though  he  testified  that  the  contract  was  for  three  years.  W.  and  defend- 
ants1 grantor,  upon  making  their  contracts,  erected  a  shop  by  their  joint  labor, 

'  partly  on  each  lot,  W.  famishing  the  lumber  and  owning  the  shop.  Defendant's 
grantor  only  worked  a  short  time,  when  he  abandoned  the  lot,  and  engaged  in  other 
business,  Jus  reason  being  that  ne  had  learned  that  he  could  get  a  deed  only  by 
working  at  his  trade  for  five  years.  Held,  that  the  evidence  was  insufficient  to  sup- 
port a  verdict  for  defendant. 

8.  New  Trial— Right  to  Third  Trial— Insufficiency  of  Evidence. 

Under  Rev.  St.  Tex.  art.  1370,  permitting  only  two  new  trials  upon  the  motion  of 
one  party,  unless  for  misconduct  or  error  in  law  of  the  jury,  a  third  new  trial  may 
be  granted  for  insufficiency  of  the  evidence  to  support  the  verdict,  though  the  rec- 
ord does  not  show  that  the  former  verdicts  were  set  aside  for  suon  misconduct  or 
error. 

Commissioners'  decision.  Appeal  from  district  court,  Wichita  county;  B. 
F.  Williams,  Judge. 

Trespass  to  try  title  by  G.  F.  Collins  against  David  Ballow  and  W.  H.  Bal- 
low.   Verdict  and  judgment  for  defendants.     Plaintiff  appeals. 

William  W.  Flood  and  R.  E.  Huff,  for  appellant.  L.  T.  Miller  and  JR. 
Cobb,  for  appellees. 

Acker,  J.  Appellant  brought  this  suit  against  David  Ballow  in  trespass 
to  try  title  to  lot  13,  in  block  182,  in  the  town  of  Wichita  Falls.  In  1888 
there  was  a  trial  which  resulted  in  verdict  and  judgment  for  appellee  D.  Bal- 
low, from  which  Collins  appealed,  and  that  judgment  was  reversed,  and  the 
cause  remanded  at  the  Austin  term,  1885,  (not  reported.)  At  the  April  term, 
1886,  appellant  filed  an  amended  petition,  making  appellee  W.  H.  Ballow  a 
party,  alleging  that  he  was  claiming  some  interest  in  the  lot.  The  trial,  re- 
sulting in  the  verdict  and  judgment  from  which  this  appeal  is  prosecuted,  was 
upon  the  amended  petition  and  the  plea  of  not  guilty.  Execution  issued  from 
the  supreme  court  against  David  Ballow  on  the  15th  of  June,  1885,  for  costs 
of  the  former  appeal,  which  was  levied  on  the  lot  in  controversy,  under  which 
it  was  sold  by  the  sheriff  on  the  4th  day  of  August,  1885,  to  II.  £.  Huff,  and 
deed  executed  therefor  on  the  same  day.  On  the  5th  day  of  October,  1885, 
Huff  conveyed  the  lot  to  appellant. 

It  is  admitted  by  appellees  that  appellant  proved  a  prima  facie  legal  title, 
independent  of  the  title  acquired  through  the  sheriff's  sale.  Appellees  claimed 
the  lot  under  a  parol  contract  alleged  to  have  been  made  in  1880  by  F.  M. 
Davis  through  M.  W.  Seeley  with  H.  M.  Trueheart,  who  was  the  general 
agent  and  attorney  in  fact  for  the  parties  who  owned  the  lot  at  that  time. 
Appellees  claimed  that  Seeley  was  the  local  agent  at  Wichita  Falls  of  True- 
heart,  the  attorney  in  fact,  and  authorized  to  make  contracts  for  him.  It  was 
claimed  by  appellees  that  the  contract  between  Seeley  and  Davis  was  to  the 
effect  that  Davis  should  have  the  lot  as  a  donation,  upon  condition  that  he 
would  erect  a  workshop  thereon,  and  pursue  his  trade  therein  for  a  term  of 
three  years,  and  that  the  conditions  had  been  performed  by  Davis  and  appel- 
lees, his  transferees.  It  was  claimed  by  appellant  that  Seeley  had  authority 
.to  make  any  contract  for  either  the  owners  or  Trueheart,  their  attorney  in 
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fact;  that  Trueheart  proposed  to  donate  the  lot  upon  condition  that  Davis 
would  erect  the  shop  on  the  lot,  and  carry  on  his  trade  therein,  for  a  term  of 
five  years;  and  that  he  had  wholly  failed  to  comply  with  the  conditions.  On 
the  trial  appellant  offered  in  evidence  the  judgment  and  execution  against 
David  Ballo  w,  the  sheriff's  levy,  sale,  and  deed  thereunder  to  Huff ,  and  Huff's 
deed  to  him;  all  of  which  were  excluded  on  objection  by  appellees,  upon  the 
ground  that  they  were  of  dates  subsequent  to  the  institution  of  the  suit. 
This  ruling  is  assigned  as  error. 

In  trespass  to  try  title*  as  in  the  common-law  action  of  ejectment,  the  plain- 
tiff must  rely  for  recovery  upon  the  title  he  had  at  the  institution  of  the  suit. 
If  he  had  no  title,  then  he  must  fail  in  his  suit,  though  he  may  have  acquired, 
after  suit  brought  and  before  trial,  a  perfect  title.  Bradford  v.  Hamilton, 
7  Tex.  58;  Teal  v.  Terrell,  48  Tex.  509.  If  appellant  held  the  superior  title 
at  the  institution  of  the  suit,  upon  which  he  was  entitled  to  recover,  the  ex- 
clusion of  the  evidence  of  his  after-acquired  title  was  immaterial.  If  he  re- 
lied upon  the  after-acquired  title  to  make  it  available,  he  should  have  set  it  up 
by  amended  petition,  which  would  have  been,  in  effect,  bringing  a  new  suit, 
and  would  have  subjected  him  to  the  payment  of  all  costs  that  had  accrued. 
We  do  not  think  the  court  erred  in  excluding  the  evidence  of  the  after-ac- 
quired title. 

To  entitle  appellees  to  recover  as  against  appellant's  prima  facie  legal  title, 
it  devolved  upon  them  to  prove  that  the  party  with  whom  the  parol  contract 
was  made  had  authority  to  bind  the  owners  by  such  contract;  also,  to  clearly 
prove  the  terms  of  the  contract,  and  their  compliance  therewith.  Both  True- 
heart  and  Seeley  testified  that  Seeley  had  no  authority  to  make  any  contract 
by  which  either  the  owners  or  Trueheart  would  be  bound,  but  was  authorised 
to  negotiate  contracts,  subject  to  Trueheart' s  approval;  and  we  find  nothing 
in  the  statement  of  facts  tending  to  contradict  their  testimony.  It  appears 
from  the  evidence  that,  early  in  the  year  1880,  Davis  and  one  Wattenberg  had 
a  conversation  witty  Seeley  in  regard  to  acquiring  the  lot  in  controversy  for 
Davis,  and  the  adjoining  lot  for  Wattenberg,  as  donations.  Wattenberg  tes- 
tified that  Seeley  said  he  would  try  and  secure  the  lots  for  them  upon  condi- 
tion that  they  would  each  build  a  shop  on  their  respective  lots,  and  carry  on 
their  trades  for  a  term  of  three  years.  Soon  after  this  Wattenberg  procured 
lumber,  and  Davis  assisted  him  in  erecting  a  shop  across  the  line  between  the 
two  lots;  most  of  the  shop  being  upon  the  Wattenberg  lot.  Both  of  them 
pursued  their  respective  trades  of  blacksmith  and  wood- workman  in  the  shop 
for  a  short  while,  when  the  shop  was  blown  down  and  rebuilt  by  Wattenberg 
alone,  who  continued  to  carry  on  his  trade  therein  for  several  years,  after 
which  he  rented  it  to  another  mechanic.  The  deed  to  Wattenberg  for  his  lot 
recited  the  consideration  to  be  the  construction  of  the  shop,  and  the  pursuit 
of  his  trade  therein  for  five  years.  Both  Wattenberg  and  Davis  testified  that 
the  shop  belonged  to  Wattenberg.  Davis  did  not  erect  a  shop  on  the  lot  in 
controversy.  After  working  in  the  shop  with  Wattenberg  for  a  time,  some 
time  in  the  year  1880  Davis  abandoned  bis  trade,  and  engaged  in  other  busi- 
ness. Some  time  after  this,  Davis  sold  his  residence,  situated  upon  another 
lot,  and  transferred  his  claim  to  this  lot  to  appellee  David  Ballow.  Davis  tes- 
tified that  he  abandoned  the  lot  when  he  learned  that  he  could  not  acquire  it 
without  buildiug  a  shop  thereon,  and  carrying  on  his  trade  therein  for  five 
years.  Trueheart  testified  that  he  never  consented  to  donate  the  lot,  except 
upon  the  terms  and  conditions  recited  in  the  deed  to  Wattenberg.  It  clearly 
appears  that  the  contract  with  Davis  was  the  same  as  the  contract  with  Wat- 
tenberg. We  think  the  evidence  wholly  insufficient  to  sustain  the  verdict 
and  judgment,  and  that  the  court  should  have  granted  the  motion  for  new  trial. 

We  deem  it  unnecessary  to  consider  other  questions  presented  by  appellant, 
as  none  of  them  are  of  importance  in  view  of  the  conclusion  we  have  reached. 
Article  1370  Rev.  St.  provides  that  "not  more  than  two  new  trials  shall  be 
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granted  to  either  party  in  the  same  cause,  except  when  the  jury  have  been 
guilty  of  some  misconduct,  or  have  erred  in  matter  of  law."  Appellees  have 
brought  up  a  separate  transcript,  from  which  it  appears  that  three  verdicts 
have  been  returned,  and  judgment  entered  in  their  favor,  two  of  which  have 
been  set  aside,  and  new  trials  granted  by  the  court  below  on  motions  of  ap- 
pellant. It  also  appears  that  appellant  did  not  allege  in  either  of  his  motions 
upon  which  new  trials  were  granted  that  the  jury  had  been  guilty  of  miscon- 
duct, or  had  erred  in  matter  of  law.  Appellees  insist  that,  under  this  state 
of  the  case*  the  statute  above  quoted  applies,  and  that  the  verdict  and  judg- 
ment are  conclusive  of  appellant's  rights.  We  do  not  so  construe  the  stat- 
ute. We  understand  it  to  mean  that  where  the  court  has  committed  no  er- 
rors, either  in  rulings  upon  the  trial  or  in  giving  the  law  of  the  case  to  the 
jury,  and  the  jury  have  followed  the  law  so  given,  and  have  not  been  guilty 
of  any  misconduct,  jio  more  than  two  new  trials  can  be  granted  to  either 
party.  But  so  long  as  the  trial  court  commits  errors  in  its  rulings  upon  the 
trial,  or  in  giving  the  law  to  the  jury,  or  the  jury  disregards -the  law  when 
correctly  given,  and  the  trial  court,  on  proper  motion,  refuses  to  grant  a  new 
trial,  the  injured  party  has  the  right  to  appeal  to  this  court  for  redress;  and  If 
it  appears  that  errors  have  been  committed  by  the  court  or  the  jury  prejudicial 
to  the  rights  of  the  appellants,  a  new  trial  will  be  granted,  notwithstanding 
two  new  trials  have  been  granted  to  the  complaining  party  in  the  court  be- 
low. We  are  of  opinion  that  the  judgment  of  the  court  below  should  be  re- 
versed, and  the  cause  remanded. 

Btayton,  G.  J.    Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  reversed,  and  cause  remanded. 


Ohattor  et  al.  t>.  Brunswiok-Balke-Collk^dkr  Go. 

{Supreme  Court  of  Texas.    October  28, 1888.) 

3.  Chattel  Mortgages— Foreclosure-- Evidence— Pbbsumptions. 

In  an  action  to  foreclose  a  chattel  mortgage  against  the  mortgagor,  and  one  in 
'whose  possession  the  mortgaged  goods  are,  where  the  notes  secured  by  the  mortgage 
are  given  for  the  purchase  price,  and  bear  even  date  with  the  mortgage,  and  decla- 
rations of  the  mortgagor  that  he  had  sold  to  his  co-defendant  are  admitted  without 
objection,  and  both  defendants  absent  themselves  from  the  trial  to  avoid  testifying, 
the  evidence  warrants  a  presumption  that  the  sale  to  the  co-defendant  was  after  the 
mortgage  was  executed. 

J*.  Pleading— Non  est  Factum— Verification. 

Under  Rev.  St.  Tex.  art.  1265,  $  8,  providing  that  an  answer  denying  the  execu- 
tion of  a  written  instrument  upon  which  a  pleading  is  founded  shall  be  verified  by 
affidavit,  where  the  mortgagor  pleads  a  general  denial,  not  verified  by  oath,  no  proof 
of  the  execution  of  the  mortgage  is  necessary  as  to  him. 

3.  Chattel  Mortgages— Execution— Evidence. 

Where  it  is  shown  bv  declarations  of  the  mortgagor,  who  absents  himself  from  the 
trial  though  served  with  process,  that  the  subscribing  witness  to  the  mortgage  is  a 
non-resident,  positive  evidence  of  two  qualified  witnesses,  as  to  the  mortgagor's 
signature,  which  is  not  contradicted,  is  sufficient  proof  of  the  execution  of  the 
mortgage  to  admit  it  in  evidence. 

4.  Same— Recording— Acknowledgment. 

Under  Sayles,  Rev.  St.  Tex.  art.  81906,  %%  1,  2,  providing  that  chattel  mortgages 
may  be  recorded  by  filing  with  the  county  clerk  either  the  original  or  a  copy,  but 
that u  a  copy  can  be  filed  only  when  the  original  has  been  acknowledged, n  acknowl- 
edgment and  proof  is  not  required  when  the  original  is  filed. 

5.  Same— Description  of  Residence. 

A  chattel  mortgage  registered  in  Bowie  county,  Tex.,  which  recites  that  the  mort- 
gagor is  of  "Texarkana,  Bowie  county,  Tex., w  shows  prima  fade  that  the  mortga- 
gor is  a  resident  of  Texas,  and  that  the  mortgage  is  registered  in  the  county  of  his 
residence,  as  required  by  statute,  without  proof  that  the  property  was  in  that  county. 


Error  from  district  court,  Bowie  county;  W.  P.  McLean,  J 
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Action  on  promissory  notes,  and  to  foreclose  a  mortgage  brought  by  the 
Brunswick-Balke-Collender  Company,  a  corporation,  against  J.  M.  Dowsing 
and  D.  O.  Chaytor.  Judgment  for  plaintiff,  and  defendant  Chaytor  brings 
error. 

Todd  &  Hud  gins,  for  plaintiff  in  error.  Talbot  cfe  Turner,  for  defendant 
in  error. 

Gaines,  J.  This  suit  was  brought  in  the  court  below  by  the  Brunswick- 
Balke-Collender  Company,  a  corporation,  against  J.  M.  Dowsing  and  D.  O. 
Chaytor,  to  recover  the  amount  of  three  promissory  notes,  executed  by  Dow- 
sing, payable  to  the  company,  and  to  foreclose  a  chattel  mortgage  upon  certain 
saloon  furniture  alleged  to  be  in  possession  of  Chaytor.  To  the  petition  the 
defendants  pleaded  jointly  a  general  denial.  The  judgment  was  for  the  plain- 
tiff for  the  recovery  of  the  debt,  interest,  and  attorney's  fees,  as  provided  in 
the  contract,  and  for  the  enforcement  of  the  mortgage  against  both  defend- 
ants by  a  sale  of  the  property.  The  assignments  of  error  raise  the  question 
of  the  sufficiency  of  the  proof  of  the  execution  of  the  mortgage  to  admit  it  in 
evidence,  and  of  the  sufficiency  of  the  evidence  to  support  a  judgment  of  fore- 
closure against  Chaytor.  The  mortgage  was  made  a  part  of  the  petition,  and 
was  alleged  to  have  been  executed  by  defendant  Dowsing.  There  being  no 
plea  of  non  est  factum,  verified  by  oath,  no  prouf  of  execution  was  necessary 
as  to  him.  Bev.  St.  art.  1265. *  If  it  be  conceded  that,  under  the  pleadings, 
it  was  incumbent  upon  the  plaintiff  to.  prove  the  execution  of  the  instrument 
by  Dowsing,  so  as  to  enforce  it  against  Chaytor,  we  think  the  proof  was  suf- 
ficiently made.  It  was  attested  by  one  subscribing  witness,  and  it  was  shown 
by  tbe  declarations  of  Dowsing,  admitted  without  objection,  that  the  witness 
was  a  resident  of  the  state  of  Ohio.  He  was  probably  the  agent  of  the  plain- 
tiff* who  filed  the  mortgage,  and  who,  as  the  clerk  testified,  was  a  stranger, — 
at  least,  as  to  him.  The  evidence  also  shows  that  both  Dowsing  and  Chaytor 
were  in  the  court-room  just  before  the  trial  began,  and  that  they  left  promptly, 
and  could  not  be  found  to  give  testimony  as  the  trial  progressed.  A  subpoena 
was  issued  for  both  of  them  on  behalf  of  the  plaintiff,  and  had  been  served 
upon  Dowsing.  Under  these  circumstances,  we  think  the  court  was  war- 
ranted in  concluding,  prima  facie,  that  the  subscribing  witness  was  beyond 
the  jurisdiction  of  the  court,  and  in  admitting  proof  of  Dowsing's  signature 
to  the  mortgage  by  persons  who  knew  his  handwriting.  Two  of  the  witnesses 
swore  positively  to  his  signature,  after  having  properly  qualified  themselves 
to  testify  as  to  the  fact.  There  was  no  conflicting  evidence.  This  was  suffi- 
cient proof  to  admit  the  mortgage  in  evidence,  and  it  is  not  important  whether 
the  evidence  of  Dowsing's  admissions  as  to  its  execution  were  properly  ad- 
mitted or  not.  The  case  was  tried  before  the  judge  without  a  jury,  and,  even 
if  improper  evidence  had  been  admitted  upon  this  point,  it  does  not  operate 
to  the  prejudice  of  the  plaintiff  in  error. 

It  is  also  urged  that  tbe  mortgage,  having  neither  been  acknowledged  nor 
proved  under  the  statutes  for  the  registration  of  deeds,  was  not  properly  re- 
corded, and  therefore  was  not  notice  to  Chaytor.  The  statute  for  the  regis- 
tration of  chattel  mortgages  prescribes  that  the  registration  may  be  effected 
by  filing  with  the  county  clerk  either  the  original  or  a  copy  of  the  instrument, 
(Sayles,  Bev.  St.  art.  31906,  §  1.)  but  also  provides  that  "a  copy  can  be  filed 
only  when  the  original  has  been  acknowledged,"  (Id.  art.  31906,  §2.)  If 
the  original  is  deposited,  it  is  not  necessary  that  it  should  either  be  acknowl- 
edged or  proved.  The  provision  being  express  that  the  mortgage  shall  be  aur 
thenticated  in  order  to  warrant  the  registration  of  a  copy,  it  is  to  be  implied 

1  Sec.  8.  An  answer  setting  up  ua  denial  of  the  execution  •  *  *  of  any  instrument 
in  writing  upon  which  any  pleading  is  founded,  in  whole  or  in  part,  and  charged  to  have 
been  executed  by  hun,  [the  pleader,]  or  by  his  authority,  and  not  alleged  to  be  lost  or 
destroyed, "  shall  be  verified  by  affidavit. 
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that  no  such  authentication  is  necessary  when  the  original  is  filed.  The  ob- 
ject of  registration  is  merely  to  give  notice;  and  it  was  doubtless  considered 
that  an  original  mortgage,  having  the  mortgagor's  own  genuine  signature* 
would  be  as  effectual  for  the  purpose  as  if  accompanied  with  his  acknowledg- 
ment, or  the  affidavit  of  a  subscribing  witness. 

It  is  further  claimed  that  the  judgment  is  erroneous  because  it  was  not 
proved  upon  the  trial  that  the  property  was  in  Bowie  county,  where  the  mort- 
gage was  registered,  or  that  Chaytor  had  in  fact  bought  it  subsequent  to  the 
execution  of  the  mortgage,  or  was  setting  up  any  claim  to  it.  The  defend- 
ants, as  before  remarked,  pleaded  only  a  general  denial;  and  it  would  seem 
that,  if  they  proposed  to  defend  upon  the  ground  that  the  mortgage  was  not 
recorded  in  the  proper  county,  they  should  have  apprised  the  plaintiff  of  this 
by  pleading  the  fact  specially.  But,  however  this  may  be,  the  mortgage  re- 
cites that  the  mortgagor,  Dowsing,  is  of  "Texarkana  and  the  county  of  Bowie 
and  state  of  Texas. "  This  we  think  sufficient  to  show,  at  least  prima  facie, 
that  the  mortgagor  was  a  resident  of  the  state,  and  that  the  mortgage  was 
registered  in  the  county  of  his  residence,  as  the  statute  requires.  2  Sayles, 
Rev.  St.  art.  31906. 

It  is  also  complained  that  the  judgment  is  erroneous  because  there  was  no 
proof  that  Chaytor  purchased  the  property  after  the  mortgage  was  executed. 
That  he  did  not  purchase  it  before,  we  think,  is  shown  by  the  recitation  in 
the  mortgage  that  the  notes  secured  by  it  were  given  for  the  purchase  money 
of  the  property,  and  by  the  further  fact  that  all  the  instruments  bear  the  same 
date:  The  general  denial  interposed  by  defendant  Ghaytor  puts  in  issue  the 
plaintiff's  right  to  enforce  a  lien  upon  the  property ;  but  does  it  put  in  issue 
the  fact  that  he  is  setting  up  a  claim  to  it?  It,  however,  appears  in  evidence 
that,  after  the  mortgage  was  executed,  Dowsing  told  the  witness  Cook  that  he 
had  sold  the  property  to  Ghaytor  for  $4,750.  So  much  of  the  conversation  be- 
tween Dowsing  and  this  witness  as  admitted  the  execution  of  the  mortgage 
was  objected  to  by  defendant  Chaytor,  but  no  objection  was  interposed  to  the 
statement  of  Dowsing  that  he  had  sold  to  Chaytor.  This  testimony,  though 
hearsay,  was  before  the  court,  and,  under  all  the  circumstances,  was  amply 
sufficient  to  warrant  the  finding  of  the  judgment  upon  the  issue  of  the  sale 
to  Ghaytor.  The  testimony  leaves  but  little  doubt  that  both  defendants  ab- 
sented themselves  from  the  court-room  at  the  time  of  the  trial  to  avoid  giving 
testimony  in  the  case.  Their  failure  to  testify  affords  a  strong  presumption 
that,  as  a  matter  of  fact,  there  was  no  defense  to  the  action  on  the  part  of 
either.  We  do  not  think  the  assignments  that  the  judge's  conclusions  were 
without  evidence  were  well  taken. 

There  is  no  error  in  the  rulings  of  the  court  which  requires  a  reversal  of 
the  judgment,  and  it  is  affirmed. 


Lazarus  v.  Henrietta  Nat.  Bank  et  dL 
(Supreme  Court  of  Texas.    December  21, 1888.) 

1.  Chattel  Mortgages— Lien— Priorities. 

The  lien  of  a  chattel  mortgage  is  not  affected  by  a  prior  parol  agreement  between 
the  mortgagors  and  third  persons,  that  other  mortgages  to  be  executed  by  the  mort- 
gagors shall  have  priority  over  it,  where  it  is  actually  executed  and  delivered  in  vio- 
lation of  such  agreement,  and  with  intent  to  give  it  priority ;  and  it  is  immaterial 
whether  or  not  the  mortgagees  had  notice  of  the  prior  parol  agreement. 

2.  Payment— Application— Secured  Debts— Rights  of  Sureties. 

A  firm  executed  a  mortgage  to  secure  a  partnership  indebtedness  to  a  bank,  and 
at  the  same  time  another  of  the  bank's  debtors  executed  to  it  a  mortgage  to  secure 
notes  upon  which  the  partners  were  sureties,  and  the  amount  of  such  notes  was 
not  included  in  the  estimate  of  the  debt  for  which  the  firm  mortgage  was  given. 
Held\  that  a  payment  by  the  firm  should  be  applied  first  on  their  own  debt,  and  that 
the  bank  should  go  upon  the  mortgage  given  to  secure  the  notes  before  attempting 
to  collect  them  from  the  sureties. 
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Appeal  from  district  court,  Clay  county;  P.  M.  Stine,  Judge. 

Suit  by  Sam  Lazarus  against  the  Henrietta  National  Bank  and  Thomas  P. 
West,  to  enjoin  a  proposed  sale  of  cattle  under  a  mortgage  given  by  Curtis  & 
Atkinson,  a  copartnership,  consisting  of  W.  R.  Curtis  and  T.  J.  Atkinson,  to 
said  '.West  to  secure  a  note  due  said  bank,  and  to  have  four  mortgages  held  by 
plaintiff  on  the  same  property  adjudged  prior  in  right  to  defendants'  mortgage. 
Plaintiff  alleged  that  it  was  agreed  at  the  time  of  the  execution  of  the  five 
mortgages — all  having  been  executed  at  one  and  the  same  time — that  his  mort- 
gages should  have  priority.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals. 

Davis  A  Garnett,  for  appellant.  J.  A.  Carroll  and  Robertson  d>  Coke,  for 
appellees. 

Walker,  J.  Appellant  insists  that  his  lien  should  have  priority  over  the 
deed  of  trust  to  secure  the  bank,  upon  the  principle  that  where  several  mort- 
gages are  executed  together  by  the  same  parties  in  accordance  with  an  agree- 
ment as  to  the  order  in  which  they  shall  rank  in  priority,  that  such  agreement 
will  control  regardless  of  the  order  in  which  the  mortgages  were  actually 
signed.  Appellee  insists  that  although  there  may  have  been  such  an  agree- 
ment, yet  in  this  case  the  mortgages  were  not  in  fact  executed  together,  but 
that  the  mortgage  to  West,  trustee,  for  the  benefit  of  Appellee,  was  executed 
before  the  others,  and  with  the  intent  on  the  part  of  the  makers  to  give  the 
appellee  preference,  and  in  violation  of  the  agreement.  While  there  is  great 
confusion  in  the  testimony  to  this  point,  yet,  taking  the  testimony  of  West 
and  Carter,  who  distinctly  testify  to  the  reason  and  motives  for  the  change 
of  intention  on  part  of  Curtis  &  Atkinson,  and  to  the  fact  that  the  deed 
of  trust  to  West  was  in  fact  signed  by  Curtis  &  Atkinson,  and  was  delivered 
to  W.  S.  Ikard,  vice-president  of  the  bank,  and  acting  for  it,  some  hours  be- 
fore the  others  were  signed,  we  cannot  set  aside  the  findings  of  the  court 
of  such  priority  of  execution,  and  of  the  intent  that  it  should  rank  before 
them.  The  circumstances  detailed  by  these  witnesses,  and  especially  those 
affecting  the  change  of  purpose,  and  the  manner  of  its  delivery,  etc.,  are 
persuasive,  and  add  to  the  weight  of  their  testimony  against  the  adverse  tes- 
timony of  Lazarus,  Curtis,  and  E.  F.  Ikard.  Considering  it  a  fact  that  the 
deed  of  trust  to  West  was  executed  before  the  others,  and  with  intent  that  it 
should  have  priority,  the  questions  remain  whether  the  beneficiary  had  notice 
of  the  prior  agreement,  and  the  effect  of  it  if  shown.  There  is  no  testimony 
to  any  participation  in  behalf  of  the  bank  in  the  negotiations,  nor  any  assent 
to  the  agreement  made.  W.  S.  Ikard,  the  vice-president,  who  received  the  se- 
curity, testified  that  he  knew  nothing  of  the  agreement  until  after  this  suit 
was  filed.  The  court  held  that  notice  to  West,  the  trustee,  and  to  E.  F.  Ikard, 
a  director,  was  not  notice  to  the'bank.  But  what  would  be  the  effect  if  notice 
was  shown?  The  deed  of  trust  to  West  being  first  in  date  and  first  of  record, 
it  would  not  be  affected  by  any  subsequent  conveyances.  Its  validity,  if  at 
all,  will  be  attacked  by  the  prior  parol  agreement.  It  has  been  held  that  a 
mortgage  upon  personal  property,  without  delivery,  cannot  be  made  by  parol, 
(Gay  v.  Hardeman,  31  Tex.  250;)  and  chattel  mortgages,  as  to  their  execution 
and  effect,  are  regulated  by  statute.  Rev.  St.  §  31906.  Whatever  effect,  as 
between  Curtis  &  Atkinson  and  Lazarus,  the  parol  agreement  had,  it  could 
not  affect  the  property.  If  valid,  the  parties  could  sue  for  its  violation.  But 
as  there  was  no  consideration  paid  or  promised  by  Curtis  &  Atkinson,  dam- 
ages could  not  be  had,  nor  specific  performance  enforced.  It  follows  then 
that  appellant  took  no  rights  in  or  to  the  stock  of  cattle  as  security  by  the 
agreement  which  could  be  enforced.  We  conclude,  therefore,  that  the  matter 
of  notice  is  immaterial. 

But  the  rights  of  the  parties  upon  the  facts  found  by  the  court  are  not 
equitably  adjusted.  It  is  found  by  the  court  that  the  note  for  920,000,  made 
July  19,  1887,  and  secured  by  the  deed  of  trust  to  West,  was  made  to  cover 
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the  estimated  indebtedness  by  Curtis  &  Atkinson  to  the  bank.  In  fact,  the 
amount  was  ascertained  to  be  $23,481.  In  addition  to  this  they  were  sureties 
of  W.  S.  lkard  on  two  notes  held  by  the  bank, — one  for  $5,000,  and  the  other 
for  $8,500.  Further  copying  from  the  findings:  "About  the  25th  August, 
1887,  and  after  the  bank  had  closed,  *  *  *  and  while  it  was  under  the 
control  of  the  bank  examiner,  the  sum  of  $10,000  was  paid  by  Curtis  &  At- 
kinson out  of  their  partnership  funds,  and  with  the  understanding  with  the  di- 
rectors of  the  bank  that  when  the  bank  opened,  and  the  said  Curtis  &  Atkin- 
son secured  the  remainder  of  their  indebtedness  to  the  bank,  the  said  mortgage 
for  $20,000  should  be  transferred  to  any  party  that  might  be  named  by  Curtis 
&  Atkinson.  That  said  bank  never  opened,  and  the  remainder  of  the  indebt- 
edness to  said  bank  was  never  secured  to  said  bank  by  them.  That  said  bank 
held  as  further  security  for  the  firm  indebtedness  of  Curtis  &  Atkinson  an  ob- 
ligation due  to  Curtis  &  Atkinson  from  one  Qiasgow  for  the  sum  of  $10,000, 
less  $2,112,  deducted  by  agreement  of  parties.  Upon  such  obligation,  after 
the  bank  had  suspended,  and  before  the  receiver  took  charge,  the  said  Glasgow 
paid  into  said  bank  the  sum  of  $5,564,  and  the  further  sum  of  $2,324  was  de- 
posited in  a  bank  in  Fort  Worth  by  Glasgow,  to  remain  there  till  June  1, 1888, 
to  secure  said  Glasgow  against  any  loss  in  cattle  up  to  said  date;  said  obliga- 
tion having  been  executed  by  Glasgow  to  said  Curtis  &  Atkinson  for  purchase 
money  of  said  cattle,  and  Curtis  &  Atkinson  having  agreed  to  credit  on  said 
contract  any  loss  on  said  cattle  that  might  occur  up  to  June  1, 1888.  That 
Curtis  &  Atkinson  made  no  application  of  either  of  said  payments  to  any  par- 
ticular part  of  the  partnership  indebtedness.  *  *  *  That  in  addition  to 
the  above  indebtedness  of  W.  8.  Ikard  (for  which  Curtis  &  Atkinson  were 
sureties)  the  said  Ikard,  together  with  E.  F.  Ikard,  owed  said  bank  the  sum 
of  $4,425,  making  a  total  indebtedness  of  $12,925  and  interest,  upon  which 
there  had  been  a  payment  of  $3,000.  To  secure  the  remainder  of  said  indebt- 
edness the  said  Ikard  had  mortgaged  property  of  the  market  value  of  $12,000. 
That  attachments  have  been  run  on  said  property  by  the  creditors  of  thelkards 
since  the  said  securities  have  been  given  to  the  bank.  *  *  *  The  court 
finds  that  the  indebtedness  of  the  firm  of  Curtis  &  Atkinson  to  the  bank  (out- 
side of  the  W.  8.  Ikard  two  notes)  amounts  to  the  sum  of  $23,481,  $20,000  of 
which  is  secured  by  the  note  and  trust  deed.  That  their  firm  indebtedness  as 
security  for  W.  8.  Ikard  amounted  to  $8,500,  as  shown  above.  I  applied 
$11,981  of  the  $15,585  paid  by  Curtis  &  Atkinson  on  the  $11,981  not  secured 
by  said  $20,000  trust  deed;  the  remaining  $3,583  was  applied  on  said  $20,000 
note  and  mortgage,  leaving  a  balance  of  $16,417  due  on  said  note  and  mort- 
gage. " 

In  the  conclusions  of  law  is  the  following:  "That  the  payments  made  by 
Curtis  &  Atkinson  to  the  bank  having  been  made  from  the  partnership  funds 
of  said  Curtis  &  Atkinson,  the  same  must  be  appropriated  to  the  partnership 
debts."  The  fifth  and  sixth  and  seventh  assignments  of  error  were  as  fol- 
lows: "Fifth.  The  court  erred  in  applying  any  portion  of  the  ten  thousand 
dollars  paid  by  Curtis  &  Atkinson  to  the  Henrietta  National  Bank  to  the  two 
notes  of  W.  S.  Ikard,  aggregating  eight  thousand  five  hundred  dollars,  upon 
which  Curtis  &  Atkinson  were  the  sureties  of  said  Ikard.  Sixth.  The  court 
erred  in  applying  any  portion  of  the  five  thousand  five  hundred  and  sixty-four 
dollars  collected  of  Glasgow  to  the  two  notes  of  W.  S.  Ikard,  upon  which 
Curtis  &  Atkinson  were  sureties.  Seventh.  The  court  erred  in  not  applying 
the  $10,000  paid  by  Curtis  &  Atkinson  to  the  Henrietta  National  Bank  to- 
wards the  satisfaction  of  the  mortgage  executed  to  West  to  secure  said  bank." 

These  assignments  question  the  appropriation  of  the  funds  of  the  firm  to 
the  payment  of  the  Ikard  indebtedness.  Bearing  upon  this  we  find  in  the 
record  the  details  of  the  execution  of  the  trust  deed  by  W.  S.  Ikard  to  secure 
his  indebtedness  to  the  bank.  At  the  same  time  and  place  at  which  Curtis  & 
Atkinson  executed  their  trust  deed  to  West,  Ikard  also  executed  his  deed  of 
trust,  both  to  secure  the  bank.    Curtis  was  president,  and  W.  S.  Ikard  vice- 
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president,  of  the  bank.  Curtis,  when  proposing  to  execute  the  note  and  secu- 
rity, was  assisted  by  Ikard  in  computing  the  amount,  and  it  was  estimated  by 
them  at  $20,000.  This  was  the  indebtedness  on  account  of  which  the  prob- 
able criminal  prosecution  was  feared, — the  motive  to  the  act.  The  security 
debts  of  which  Ikard  was  principal  were  not  of  the  estimated  items.  Upon 
the  estimate  being  reached  of  the  amount,  the  note  was  executed  to  cover  it, 
with  the  deed  of  trust  to  secure  it.  Ikard,  as  vice-president,  acting  for  the 
bank,  received  the  note  and  trust  deed.  As  part  of  the  same  transaction,  Ikard 
made  a  deed  of  trust  to  secure  his  indebtedness,  including  the  notes  on  which 
Curtis  &  Atkinson  were  his  sureties.  This  security  was  delivered  to  Curtis* 
the  presidentof  the  bank.  These  two  trust  deeds  were  made  at  the  same  time, 
and  to  secure  two  separate  debts  by  different  parties, — the  one  by  Curtis  A 
Atkinson,  the  other  by  Ikard.  The  bank  was  represented  in  each  part  of  the 
transaction,  and  no  reason  appears  why  the  agreement  as  to  the  debts  covered 
by  the  two  trust  deeds  should  not  be  valid,  and  enforced  in  applying  these- 
•curitiee  to  the  indebtedness  intended.  If  so,  the  bank  should  go  upon  the 
Ikard  security  before  attempting  collection  from  the  firm  of  Curtis  &  Atkinson 

It  is  evident  from  the  testimony,  and  it  is  substantially  in  the  findings  of 
facts  by  the  court,  that  the  payment  of  the  $10,000,  made  in  August,  1887, 
was  upon  the  note  and  mortgage  of  the  19th  July,  as  it  was  accompanied 
with  the  expressed  intent  that  when  full  payment  should  be  made  the  security 
should  be  transferred  as  directed,  etc.  That  the  contingency  expected  never 
<eamedid  not  divert  the  payment  from  the  purpose  intended,  and  it  discharged 
so  much  of  the  indebtedness  of  Curtis  &  Atkinson.  The  holding  otherwise  is 
in  conflict  with  the  facts  ascertained  by  the  court.  However,  the  final  desig- 
nation by  the  court  for  the  application  of  the  firm  assets  to  firm  debts,  if  ap- 
plied, will  reach  substantial  justice.  Touching  the  Glasgow  claim,  and  the 
funds  realized  upon  it,  they  were  not  appropriated  to  any  particular  part  of 
the  indebtedness  of  the  firm.  The  payment  of  $10,000  made  in  August,  1887, 
must  be  credited  upon  the  firm  indebtedness  of  $23,481,  leaving  $13,481  un- 
paid. The  bank,  while  required  first  to  exhaust  the  security  furnished  by 
Ikard  and  accepted  by  it,  would  have  the  right  to  apply,  if  necessary,  the 
funds  realized  upon  the  Glasgow  claim  ($5,564)  to  any  balance  remaining  of 
the  Ikard  indebtedness. 

The  decree  should  perpetuate  the  injunction  restraining  any  sale  for  any 
amount  beyond  the  sum  of  $13,481  and  interest;  should  dissolve  the  injunc- 
tion as  to  $7,918 ;  and  as  to  the  amount  realized  upon  the  Glasgow  claim,  the 
injunction  should  be  held  in  force  until  it  be  shown  that  the  money  realized 
upon  the  Ikard  securities  and  said  sum  of  $5,564  were  exhausted  upon  tbe 
Ikard  indebtedness;  and  upon  it  being  shown  to  the  court  below  by  satisfac- 
tory proof  that  said  sum  of  $5,564,  or  any  part  thereof,  was  used  upon  the 
Ikard  indebtedness  after  the  sale  of  the  Ikard  securities,  then  for  said  sum, 
or  so  much  thereof,  as  may  have  been  so  used  after  realizing  upon  the  said  se- 
curities, the  injunction  should  then  be  dissolved.  No  note  is  taken  of  the 
Glasgow  claim  not  realized.  If  additional  funds  should  be  realized  upon,  it 
they  are  subject  to  like  disposition  with  those  in  hand.  The  costs  should 
have  been  adjudged  against  the  defendants,  for  the  complainant  obtains  par- 
tial relief. 

The  judgment  below  is  reversed,- and  rendered  in  accordance  with  this 
•opinion. 


Greening  o.  Keel  et  al.   . 

(Supreme  Court  of  Texas.    December  4, 1888.) 

Trespass  to  Tbt  Title— Evidence  to  Support  Title. 

Upon  trial  of  an  action  for  land  patented  by  virtue  of  a  certificate  issued  to  one 
S.  K.,  the  theory  of  the  defense  being  that  the  plaintiffs  are  heirs  of  an  S.  K.  other 
than  the  one  to  whom  the  certificate  was  in  fact  granted,  which  there  was  evidence 
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to  establish,  it  is  error  to  refuse  to  charge,  on  behalf  of  defendant,  that  the  legal  title- 
to  the  land  was  vested  in  the  person  to  whom  the  certificate  was  in  fact  granted ; 
that,  if  the  jury  believe  from  the  evidence  that  there  were  two  men  of  that  name, 
they  should  determine  to  which  one  the  certificate  was  granted ;  and  that,  if  it* 
was  to  a  person  other  than  plaintiffs*  ancestor,  the  legal  title  was  not  in  them,  ancb 
the  verdict  should  be  for  defendant. 

Appeal  from  district  court,  Grayson  county;  E.  D.  McClellan,  Judge. 

Action  by  James  W.  Keel  and  others,  heirs  of  Solomon  Keel,  deceased,  ta- 
keover 320  acres  of  land  of  defendant,  T.  M.  Greening.     Verdict  and  judg- 
ment for  plaintiff,  and  defendant  appeals. 

JB.  C.  McLean  and  Hare,  Edmundson  &  Hare,  for  appellant      C.  N» 
Buckler,  for  appellees. 

Walker,  J.  This  is  an  appeal  from  a  judgment  fn  favor  of  appellees,  who 
sued  as  heirs  of  Solomon  Keel,  for  320  acres  of  land  surveyed  and  patented 
by  virtue  of  certificate  No.  314,  issued  April  20,  I860,  by  the  commissioner 
of  Peter's  colony.  The  defendant  pleaded  limitation  and  not  guilty.  The 
defense  was  limited  to  testimony  tending  to  show  that  the  grantee  of  the  land 
was  not  the  ancestor  of  the  plaintiffs,  but  was  another  Solomon  Keel;  to  show 
a  legal  outstanding  title.  The  testimony  showed  that  the  plaintiffs  were  the 
heirs  of  one  Dr.  Solomon  Keel,  who,  it  appeared,  had  caused  the  survey  to  be 
made,  and  had  obtained  the  patent.  The  defendant  proved  the  residence  in 
Peter's  colony  of  another  Solomon  Keel,  with  testimony  tending  to  show  that 
the  certificate  No.  314  was  issued  to  him.  It  was  also  shown  that  the  res- 
idence of  Dr.  Solomon'  Keel  was  not  within  the  colony.  Without  detailing 
the  testimony,  nor  commenting  upon  it,  it  is  sufficient  to  say  that  the  evi- 
dence was  such  that,  had  the  verdict  been  for  the  defendant,  it  would  not  have 
been  set  aside  as  without  or  against  evidence;  and  that  testimony  was  neces- 
sary to  the  identity  of  Dr.  Solomon  Keel,  and  to  his  connection  with  the  land, 
to  entitle  plaintiffs  to  recover.  The  court  charged  the  jury:  M  If  you  find 
from  the  evidence  that  Solomon  Keel,  the  ancestor  of  the  plaintiffs,  was  the 
same  person  who  located  and  caused  to  be  surveyed  the  land  in  controversy, 
and  to  whom  the  patent  adduced  in  evidence  was  granted,  then  you  will  find 
for  plaintiffs. "  The  defendant  asked  the  court  to  instruct  the  jury:  "(1)  The 
certificate  by  virtue  of  which  the  land  in  question  was  located  was  granted  to- 
Solomon  Keel,  and  the  patent  is  issued  upon  said  certificate  in  the  name  of 
Solomon  Keel,  which  patent  vested  the  legal  title  in  the  person  to  whom  the- 
certificate  was  in  fact  granted.  (2)  If  you  believe  from  the  evidence  that- 
there  were  two  men  in  Peter's  colony  by  the  name  of  Solomon  Keel,  yon  will 
determine  from  the  evidence  to  which  one  of  said  men  of  that  name  the  cer- 
tificate was  in  fact  granted.  If  you  believe  from  the  testimony  that  the  cer- 
tificate upon  which  the  patent  to  the  land  in  controversy  was  in  fact  granted, 
and  issued  to  and  in  right  of  a  Solomon  Keel,  who  was  a  different  man  from 
the  Dr.  Solomon  Keel  under  whom  plaintiffs  claim,  then  the  legal  title  to  the 
land  is  in  the  Solomon  Keel  to  whom  the  certificate  was  in  fact  granted,  and 
you  will  find  for  the  defendant. " 

It  is  self-evident  that  the  grantee  of  a  land  certificate  who  has  not  parted 
with  the  ownership  is  the  owner  of  the  land  located  and  patented  under  it, 
and  such  owner  has  the  legal  title.  If  the  charge  of  the  court  was  intended 
to  convey  any  other  rule,  as  does  the  literal  meaning  of  the  charge,  then  it 
was  not  the  law,  even  if  the  Dr.  Solomon  Keel  did  locate  the  certificate  and  ob- 
tain the  patent,  when  the  certificate  had  not  been  granted  to  him:  If  he  did 
not  own  the  certificate,  he  did  not  own  the  land.  This  defect  was  sought  to 
be  remedied  by  the  charges  asked  by  the  defendant,  and  which  were  refused. 
The  charges  asked  presented  the  issue  of  fact  made  by  the  testimony.  It  was . 
the  duty  of  the  court  to  submit  it.  The  refusal  was  error  for  which  the  judg- 
ment must  be  reversed. 


Keversed  and  remanded. 


Google 
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Mazzia  ©.  State. 
(Supreme  Court  0/  Arfcansos.    January  19, 1880.) 

1.  Intoxicating  Liquors— Illegal  Sales— License. 

Under  Acts  Ark.  1883,  p.  192,  providing  that  one  who  sells  liquor  In  territory 
where  sales  are  prohibited  may  be  convicted  for  a  violation  of  the  license  law  or  of 
the  local  option  law,  the  penalties  of  the  license  act  are  in  force  in  prohibition 
districts. 

9.  Same— Bales  in  Prohibited  Districts. 

Revenue  act  Ark.  1888,  imposing  a  license  on  the  business  of  a  liquor  seller, 
amended  by  implication  the  general  license  law,  and  became  a  part  thereof ;  and 
one  carrying  on  such  business  in  a  prohibition  district  is  liable  to  the  penalty  of 
the  revenue  act  by  virtue  of  act  1883,  p.  192,  authorizing  a  conviction  for  violation 
of  the  license  law  in  prohibition  districts. 

8.  Trial— Written  Charge  bt  Judge— Verbal  Explanations. 

Under  Const.  Ark.  art.  7,  $  28,  requiring  the  judge  to  reduce  his  charge  to  writing 
at  the  request  of  either  party,  it  is  error  for  the  court  to  make  verbal  explanations 
of  the  written  charge. 

Appeal  from  circuit  court.  Saline  county;  J.  B.  Wood,  Judge. 
9.  W.  Murphy  and  L.  Lcatheitnan,  for  appellant.    2).  W.  Jones,  Atty. 
Gen. ,  for  appellee. 

Cocktull,  C.  J.  The  appellant  was  convicted  of  carrying  on  the  busi  ness  of 
a  liquor  seller,  without  license,  in  the  city  of  Hot  Springs,  Garland  county, 
where  the  local  option  law  was  in  force.  It  is  argued  that  the  penalties  of 
the  statute  denning  the  offense  are  suspended  in  the  territory,  where  no  license 
can  be  issued;  and,  to  sustain  the  position,  we  are  cited  to  the  case  of  State 
v.  C  a  they,  41  Ark.  308,  where  it  was  held  that  the  liquor  seller  was  liable 
•nly  to  the  penalties  pronounced  by  the  local  option  law  for  sales  in  local  op- 
tion districts.  See,  too,  Be  Bois  v.  State,  34  Ark.  381 ;  State  v.  Orton,  41  Ark. 
305.  But  the  legislature  remedied  this  defect  in  the  license  law  by  an  amend- 
ment passed  in  1883,  known  as  the  " drag-net  proviso  to  the  license  law," 
(Acta  1883,  p.  192,)  by  which  it  was  provided  that  one  who  sold  liquor  in 
territory  where  sales  were  prohibited  might  be  convicted  as  for  a  violation  of 
the  license  law,  or  of  the  local  option  or  special  law  which  prevailed  in  the 
territory  where  the  sale  was  made*  Since  that  enactment  we  have  regarded 
the  penalties  of  the  license  act  as  in  force  in  prohibition  districts,  and  have 
adjudged  that  a  conviction  for  selling  without  a  license  may  be  sustained  even 
in  a  locality  where  no  license  could  be  legally  issued.  Chtw  v.  State,  43 
Ark.  361. 

But  the  offense  of  carrying  on  the  business  of  a  liquor  seller,  as  distin- 
guished from  the  offense  of  casual  selling  without  license,  was  created  by  the 
revenue  act  of  1883,  which  was  enacted  subsequent  to  the  license  law;  and  it 
is  argued  that  this  offense  is  not  within  the  terms  of  the  drag-net  proviso 
above  mentioned,  and  that  the  case  is  controlled,  therefore,  by  the  decision 
cited  supra.  The  drag-net  proviso  was  enacted  prior  to  the  revenue  law  of 
1883,  and  by  its  terms  extends  the  penalties  of  the  general  license  law  to  sales 
in  prohibition  territory.  Now,  as  penal  acts  are  construed  strictly  so  as  not 
to  extend  their  terms  beyond  the  clearly-expressed  intent  of  the  legislature, 
the  proviso  mentioned  cannot  be  said  to  cover  the  subsequently  denned  of- 
fense, unless  it  is  apparent  that  the  act  creating  it  became  a  part  of  the  license 
law  to  which  the  proviso  is  attached.  The  rules  for  construing  a  proviso  are 
not  different  from  those  that  govern  any  other  legislative  expression.  Fried- 
man v.  Sullivan,  48  Ark.  214,  2  S.  W.  Hep.  785.  It  is  the  intent  that  is  to 
be  arrived  at  from  the  context  in  all  cases.  The  proviso  here  is  not  coupled 
with  any  particular  provision  of  the  license  law,  but  it  was  the  evident  in- 
tention to  extend  it  to  all  the  penalties  denounced  by  that  law.  Hence  its  de- 
nomination as  the  drag-net  proviso.  If  the  license  act  had  been  expressly 
v.l0s.w.no.5 — 17 
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amended  subsequent  to  the  proviso,  so  as  to  change  the  penalties,  or  add  a  new 
offense,  the  terms  of  the  proviso  would  attach  to  the  amendment  without 
doubt,  because  the  intention  to  make  the  new  provisions  part  and  parcel  of 
the  old  law  would  be  express.  But  an  act  may  be  modified,  changed,  or 
amended  by  implication  as  effectually  as  by  express  reference,  (Coats  v.  Hill, 
41  Ark.  149;  Scales  v.  State,  47  Ark.  476,  1  8.  W.  Rep.  769;  People  v.  Ma- 
lianey,  13  Mich.  481;)  and  when  that  is  done  the  law  is  read  as  one  harmoni- 
ous whole,  just  as  though  it  had  been  originally  so  arranged  by  the  law-mak- 
ing power.  It  is  the  only  method  of  arriving  at  the  legislative  intent  where 
there  are  several  acts  upon  the  same  subject.  Following  this  well-understood 
and  common  practice,  the  learned  gentleman  who  revised  the  statutes  in  1884 
incorporated  the  liquor  license  provision  of  the  revenue  act  of  1883  into  the 
general  license  act,  making  the  drag-net  proviso  read  as  applicable  to  the  new 
penalty  denounced  by  the  revenue  act.  Mansf.  Dig.  §§  4511,  4522.  It  is  true 
we  held  in  Blackwell  v.  State ,  45  Ark.  90,  that  the  revisers  fell  into  error  in 
substituting  the  penalties  of  the  revenue  act  for  those  of  the  license  act,  but 
that  was  only  upon  the  theory  that  the  two  acts  were  consistent  in  that  re- 
spect, both  penalties  remaining  in  force;  but  there  is  nothing  in  that  case 
from  which  it  can  be  inferred  that  the  revisers  erred  in  applying  the  proviso 
to  the  new  penalty. 

The  provisions  of  the  revenue  law  about  the  liquor  traffic  were  not  designed 
for  revenue  only,  else  the  traffic  would  not  have  been  prohibited  and  made 
illegal,  except  upon  the  condition  of  taking  out  a  license.  The  heavier  penalty 
imposed  shows  it  a  severer  disciplinarian  than  the  former  license  act.  The 
price  to  be  paid  for  the  liquor  license  provided  for  in  it  superseded  the  regu- 
lation of  the  license  act,  both  as  to  wholesale  and  retail  licenses;  leaving  the 
machinery  for  obtaining  license  to  be  governed  by  the  latter  act, as  was  ruled 
in  Drew  Co.  v.  Bennett,  43  Ark.  364.  The  license  provisions  of  the  revenue 
act  have  thus  been  treated  by  the  court  as  modifying  and  amending  the  gen- 
eral license  act,  thereby  becoming  a  part  of  it.  When  thus  amended,  the 
general  proviso  of  the  former  act  became  applicable  to  the  act  as  amended, 
and  made  the  liquor  seller  chargeable  with  the  heavier  penalty  wherever  he 
carries  on  the  business  illegally.  We  applied  the  same  rule  in  construing  the 
several  statutes  of  limitation  in, the  case  of  Railway  Co.  v.  Manees,  49  Ark. 
248,  4  S.  W.  Rep.  778;  and  there  are  numerous  instances  in  which  it  has 
been  silently  recognized.  The  body  of  the  statute  law  would  be  in  inextri- 
cable confusion  under  any  other  rule  of  construction. 

In  sustaining  a  conviction  for  selling  without  a  license,  where  the  law  pro- 
hibits the  issue  of  a  license,  the  courts  thus  follow  the  expressed  will  of  the 
legislature;  but,  if  the  appellant's  contention  were  true,  that  the  provisions  of 
the  revenue  act  above  referred  to  were  directed  solely  to  the  purpose  of  taxa- 
tion for  revenue,  with  no  other  object  in  view,  he  could  derive  no  relief  from 
it,  for  the  seeming  inconsistency  of  condemning  one  for  selling  without  pay- 
ing the  tax  where  no  tax  is  legaUy  payable  is  not  real.  The  assumption  that 
to  charge  one  with  selling  without  paying  the  tax  implies  (falsely)  that  the 
payment  of  the  tax  would  have  legalized  the  business  in  a  prohibited  district, 
rests  upon  the  judicial  anomaly  that  a  violation  of  the  local  option  law,  which 
prohibits  the  traffic,  is  a  justification  for  a  violation  of  the  taxing  law.  But 
the  two  acts  tend  to  the  same  end, — the  heavier  tax  of  the  revenue  law  being 
in  aid  of  and  not  antagonistic  to  the  local  option  law.  Youngblood  v.  Sextan, 
o2  Mich.  406;  License  Tax  Cases,  5  Wall.  462. 

When  the  court  was  about  to  instruct  the  jury,  the  defendant  made  a  spe- 
cial request  that  the  charge  be  wholly  in  writing.  The  court  charged  the  jury' 
in  writing,  but  in  doing  so  made  "verbal  explanations,"  as  the  bill  of  excep- 
tions has  it,  "of  the  written  instructions,  explaining  to  the  jury  how  they 
were  to  be  construed,  and  what  the  court  considered  they  meant."  Objec- 
tion to  this  mode  of  charging  was  renewed  at  the  time,  and  the  action  of  the 
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court  was  assigned  as  a  ground  for  new  trial.  The  verbal  charge  was  not  re- 
duced to  writing. 

The  constitution  requires  the  judge  to  reduce  his  charge  or  instructions  to 
the  jury  to  writing,  at  the  request  of  either  party.  Article  1,  §  23.  The  law 
is  mandatory,  and  cannot  be  evaded,  when  a  party  demands  its  execution. 
Lumber  Co.  y.  Snell,  47  Ark.  407,  1  S.  W.  Rep.  708. 

A  judgment  will  not  be  reversed,  however,  for  an  unsubstantial  error  in 
this  regard  more  than  any  other;  as  where  provisions  of  the  statute  are  read 
to  the  jury  without  being  transcribed,  (P%lmore  v.  State,  29  Ark.  268;)  or 
where  the  oral  charge  is  simple,  and  without  complication,  and  is  accurately 
reduced  to  writing  without  unnecessary  delay,  and  is  set  out  in  the  bill  of  ex* 
ceptions,  (Lumber  Co.  v.  Snell,  supra.)  In  such  cases  we  can  judicially  de- 
termine that  the  error  was  not  prejudicial,  (O'Donnell  v.  Segar,  25  Mich. 
879,  380;)  but,  when  it  does  not  affirmatively  appear  that  the  error  is  harm- 
less, we  cannot  disregard  the  mandate  of  the  constitution.  The  right  guar- 
antied by  the  fundamental  law  would  be  worthless  if  it  was  incumbent  on  the 
defendant  to  show  that  the  charge  was  erroneous,  because  that  error  itself 
would  be  ground  for  reversal.  The  object  of  the  law  was  to  obtain  a  care- 
fully considered  charge,  and  to  prevent  any  misconception  and  after-misun- 
derstanding as  to  its  exact  tenor  and  phraseology  when  the  bill  of  exceptions 
came  to  be  considered.  Barkman  v.  State,  13  Ark.  705.  Oral  explanations 
of  the  written  charge  are  within  the  mischief  as  well  as  the  oral  charge. 
O'Donnell  v.  Segar,  supra;  Head  v.  Langworthy,  15  Iowa,  285;  Ray  v. 
Wooters,  19  111.  82;  O'Hara  v.  King,  52  111.  306;  Bradway  v.  Waddell,  95 
Ind.  170;  Sackett,  Instructions  to  Juries,  p.  11,  8  1;  Thomp.  Char.  Jur.  § 
104. 

It  would  not  do  to  indulge  the  presumption  that  the  oral  explanation  did 
not  change  or  modify  the  written  charge  any  more  than  the  presumption  that 
the  charge  is  right  in  a  case  where  the  court  refuses  to  reduce  it  to  writing. 

For  the  error  the  judgment  must  be  reversed.    It  is  so  ordered. 


In  re  McCullough  et  al. 

McCullough  et  al.  «.  Blackwell  et  ah 

(Supreme  Court  of  Arkansas.    January  12, 1889.) 

1.  ApfbaIt— From  Judgment  of  County  Court— Constitutional  Law. 

Appeals  from  all  judgments  of  county  courts  to  the  circuit  courts  being  guaran- 
tied by  Const.  Ark.  art.  7,  §  S3,  and  required  to  be  granted  as  a  matter  of  right  by 
Dip.  Ark.  §  1436,  which  also  provides  the  practice  therefor,  the  petitioners  for  an 
order  for  the  prohibition  of  the  sale  of  liquor  under  the  tt three-mile  law"  (Dig. 
Ark.  |  4684  et  seq.)  may  appeal  from  the  order  of  the  county  court  denying  their 
petition,  though  the  latter  statute  makes  no  provision  for  an  appeal. 

2*  Intoxicating  Liquors— Petition  fob  "Threb-Milr  Law  "—Withdrawing  Signa- 
ture. 

A  petitioner  for  putting  the  u  three-mile  law  n  in  operation,  which  the  county  court 
is  required  to  do  on  being  petitioned  by  a  majority  of  the  inhabitants.  (Dig.  Ark.  $ 
4524,)  cannot  withdraw  from  the  petition  after  it  has  been  acted  upon  by  the  county 
court,  and  while  an  appeal  is  pending  in  the  circuit  court,  though  in  the  latter  court 
the  issues  are  tried  anew,  the  petition  and  action  of  the  county  court  in  such  case 
being  in  the  nature  of  an  election  in  which  the  votes  have  been  cast  and  returns 
made. 

8.  Sams— Validity  of  Signatures. 

The  allegations  of  a  remonstrance  that  certain  signatures  to  the  petition  were 
unduly  obtained  are  not  evidence  thereof. 

Appeal  from,  and  certiorari  to,  circuit  court,  Faulkner  county;  J.  W. 
Martin,  Judge. 
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Blackwell  and  others  filed  in  the  county  court  a  petition  for  an  order  pro- 
hibiting the  sale  of  liquor  within  three  miles  of  a  certain  point  in  Faulkner 
county,  as  provided  by  the  "local  option"  or  "three-mile  law."  Section 
4524  et  seq.,  Mansf.  Dig.  McCullough  and  others  filed  a  counter-petition  or 
remonstrance.  The  county  court  refused  to  make  the  order,  and  Blackwell 
and  others  appealed  to  the  circuit  court,  where  the  judgment  of  the  county 
court  was  reversed,  and  the  prohibitory  order  made  as  prayed*  for.  In  the 
circuit  court  McCullough  and  others  filed  their  counter-petition  or  remon- 
strance, alleging  that  some  81  names  which  appeared  upon  the  petition  for* 
the  order  were  unduly  obtained,  and  asking  that  those  names  be  stricken 
from  the  petition.  But  no  proof  of  fraud  or  undue  influence  in  obtaining  the 
names  was  offered,  and  the  circuit  court  refused  the  prayer  to  strike  them  off. 
McCullough  and  others  appeal.  Pending  this  appeal,  McCullough  *nd  others 
sued  out  a  writ  of  certiorari  to  quash  the  judgment  of  the  circuit  court  re- 
versing the  order  of  the  county  court,  on  the  ground  that  the  action  of  the 
county  court  was  final,  because  the  law  makes  no  provision  for  appeal  in  this 
special  statutory  proceeding. 

The  following  sections  are  from  Dig.  Ark. : 

"Sec.  4524.  Wherever  the  adult  inhabitants  residing  within  three  miles 
of  any  school-house,  academy,  college,  university,  or  other  institution  of  learn- 
ing, or  of  any  church-house,  in  this  state,  shall  desire  to  prohibit  the  sale  or 
giving  away  of  any  vinous,  spirituous,  or  intoxicating  liquors  of  any  kind,  or 
alcohol,  or  any  compound  or  preparation  thereof,  commonly  called  *  tonics'  or 
*  bitters,'  and  a  majority  of  such  inhabitants  shall  petition  the  county  court  of 
the  county  wherein  such  institution  of  learning  or  church-house  is  situated, 

S  raying  that  the  sale  or  giving  away  of  the  intoxicating  liquors  and  alco- 
ol  enumerated  in  the  premises  be  prohibited  within  three  miles  of  any  such 
institution  of  learning  or  church-house,  said  county  court,  upon  being*  satis- 
fied that  a  majority  of  such  inhabitants  have  signed  such  petition,  shall  make 
an  order  in  accordance  with  the  prayer  thereof,  and  thereafter,  for  a  period 
of  two  years,  it  shall  be  unlawful  for  any  person  to  vend  or  give  away  any 
spirituous,  vinous,  or  intoxicating  liquors  of  any  kind,  or  alcohol,  or  any  prep- 
aration thereof,  commonly  called  •tonics*  or  'bitters,1  within  the  limits 
aforesaid:  provided,  that  nothing  in  this  act  shall  be  construed  as  affecting  or 
repealing  any  special  law  now  in  force  prohibiting  the  sale  or  giving  away  of 
spirituous  or  intoxicating  liquors  in  any  particular  locality:  and  provided, 
further,  that  nothing  herein  contained  shall  prohibit  the  sale  or  giving  away 
by  manufacturers  of  wine  made  from  grapes  or  berries,  in  quantities  of  one 
quart  or  more,  in  sealed  bottles." 

"Sec.  1436.  Appeals  shall  be  granted  as  a  matter  of  right  to  the  circuit 
court  from  all  final  orders  and  judgments  of  the  county  court,  at  any  time 
within  six  months  after  the  rendition  of  the  same,  either  by  the  court  render- 
ing the  order  or  judgment,  or  by  the  clerk  of  the  circuit  court,  with  or  with- 
out supersedeas,  as  in  other  cases  at  law,  by  the  party  aggrieved  filing  an  af- 
fidavit and  prayer  for  an  appeal  with  the  clerk  of  the  court  in  which  the 
appeal  is  taken;  and  upon  the  filing  of  such  affidavit  and  prayer  the  court 
rendering  the  judgment  or  order  appealed  from,  or  the  clerk  of  the  circuit 
court,  shall  forthwith  order  an  appeal  to  the  circuit  court,  at  any  time  within 
six  months  after  the  rendition  of  the  judgment  or  order  appealed  from,  and 
net  thereafter.    *    *    *" 

Co/in  &  Cohn,  for  appellants.  E.  A.  Bolton  and  W.  8.  McCain,  for  ap- 
pellees. 

Cockrill,  C.  J.  To  sustain  the  certiorari,  it  is  argued  that  the  circuit 
court  acquired  no  jurisdiction  to  reverse  the  order  of  the  county  court  refus- 
ing the  prayer  of  the  local  option  petitioners,  because  the  law  makes  no  pro- 
vision for  appeal  in  this  special  statutory  proceeding.    Our  decisions  do  not 
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sustain  the  position.  Appeals  from  all  judgments  of  county  courts  to  the 
circuit  courts,  under  such  regulations  and  restrictions  as  the  legislature  may 
prescribe,  are  guarantied  by  the  constitution.  Article  7,  §  33.  In  practice, 
the  terms  of  the  act  passed  in  aid  of  this  provision  of  the  constitution  have 
been  applied  habitually  in  special  proceedings  where  the  statute  regulating 
them  contains  no  provision  about  appeals.  Mansf.  Dig.  §  1436;  Ex  parte 
Levy,  43  Ark.  43;  Phillips  Co.  v.  Lee  Co.,  34  Ark.  240;  Dodson  v.  Fort 
Smith,  83  Ark.  513;  Williams  v.  Citizens,  40  Ark.  290,  TrammeU  v.  Bradley, 
37  Ark.  374;  Boyd  v.  Bryant,  35  Ark.  69. 

Most  nearly  analogous  to  this  case  of  any  in  which  the  question  is  discussed 
is  that  of  Ex  parte  Levy,  supra,  where  a  petitioner,  whose  prayer  for  the  is- 
suance of  a  license  to  sell  liquor  had  been  denied  by  the  county  court,  was 
permitted  to  prosecute  his  appeal.  In  Ex  parte  Miller,  49  Ark.  18;  8  S.  W 
Rep.  883,  the  petitioner's  right  of  appeal  to  this  court  from  an  order  of  the 
circuit  court  refusing  to  put  the  three-mile  law  in  operation  was  silently  rec- 
ognized, as  it  had  been  previously  in  Williams  v.  Citizens,  supra,  from  the 
'county  to  the  circuit  court.  The  petitioners,  in  such  cases,  like  the  liquor- 
dealer  in  Levy's  Case,  are  parties  to  the  record  by  virtue  of  the  statute,  and 
their  right  to  test  the  validity  of  the  proceeding  by  certiorari  or  appeal  is 
clear.  But  no  provision  is  made  by  the  statute  for  a  remonstrance  against  the 
issue  of  a  license  where  the  county  court  is  authorized  to  issue  licenses,  nor 
is  provision  made  for  a  hearing  of  those  who  desire  to  oppose  the  prayer  of  a 
petition  under  the  local  option  law.  The  right  of  remonstrance  has  neverthe- 
less been  ruled  to  exist  in  the  former  case,  {Amtin  v.  Atlantic  City,  48  N.  J. 
Law,  118,  3  Atl.  Rep.  65;  Dufford  v.  Nolan,  46  Iff.  J.  Law,  87;  Ferry  v.  Will- 
iams, 41  N.  J.  Law,  332,)  as  it  unquestionably  does  in  the  latter,  (  Williams 
v.  Citizens,  40  Ark.  290.)  As  against  the  petition  to  prohibit  the  sale  of 
liquor,  the  licensed  dealer,  or  one  who  has  taken  the  necessary  steps  to  pro- 
cure a  license,  who  moves  to  be  made  a  party  for  the  purpose  of  showing  that 
the  petition  does  not  contain  a  majority  of  the  signatures,  legally  obtained, 
of  the  adult  residents  pf  the  district,  does  not  manifest  the  impertinent  inter- 
ference of  a  stranger  without  interest,  and,  when  made  a  party  by  order  of 
the  court,  may  sue  out  a  writ  of  certiorari,  or  prosecute  an  appeal  from  the 
judgment  thereafter  rendered,  just  as  the  petitioners  may  do.  Ferry  v.  Will- 
iams, supra;  Miller  v.  Jones,  80  Ala.  89;  McCreary  v.  (fFlinn,  63  Miss.  204. 
The  right  to  prosecute  an  appeal  on  the  part  of  the  liquor-dealer  was  recog- 
nized by  this  court  in  the  case  of  Boyd  v.  Bryant,  85  Ark.  supra,  and  in  Will- 
iams v.  Citizens,  40  Ark.  290,  and  we  affirm  those  rulings. 

2.  The  question  arising  on  the  appeal  is  this:  Where  a  petition  to  put  the 
three-mile  law  in  force  has  been  acted  upon  by  the  county  court,  and  an  ap- 
peal from  the  order  prosecuted  to  the  circuit  court,  has  the  petitioner  the  un- 
qualified right  to  withdraw  from  the  petition  in  the  circuit  court?  The  ques- 
tion is  answered  in  the  negative  by  the  decision  in  Williams  v.  Citizens, 
supra.  Speaking  of  the  right  of  a  petitioner  to  withdraw  from  the  petition 
in  the  county  court, — the  court  of  first  instance, — it  is  said  that  if  the  original 
signatures  were  obtained  intelligently  and  without  fraud,  and  have  not  been 
erased  before  presentation,  or  afterwards  by  leave  of  the  court  for  cause,  they 
fulfill  the  requirements  of  the  statute.  See  Orinnell  v.  Adams,  34  Ohio  St. 
44;  Hays  v.  Jones,  27  Ohio  St.  218;  Dutten  v.  Village  of  Hanover,  42  Ohio 
St.  215.  The  petition  is  in  the  nature  of  an  election.  When  the  county 
court  has  acted,  the  votes  have  been  cast,  and  the  election  returns  made,  and 
an  appeal  does  not  invest  the  petitioner  with  the  power  to  change  his  vote,  or 
to  withdraw  it  except  for  good  cause,  as  is  indicated  in  Williams  v.  Citizens, 
supra.  While  the  circuit  court  tries  the  issue  on  appeal  de  novo,  it  can 
award  or  refuse  a  prohibitory  order  only  upon  the  petition  as  signed  when 
acted  upon  by  the  county  court.  No  cause  for  striking  from  the  petition  the 
names  to  which  objection  was  made  was  shown  or  offered.    The  remonstrance 
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alleged  that  they  were  unduly  obtained,  but  that  the  allegations  of  the  re- 
monstrance are  not  evidence  was  decided  in  Williams  Vv  Citizens,  supra.  No 
proof  was  offered  to  sustain  the  allegation.     Let  the  judgment  be  affirmed. 


Ruble  t>.  State. 

(Supreme  Court  of  Arkansas.    January  12, 1889.) 

Intoxicating  Liquors— Sales  to  Minors— Former  Jeopardy. 

A  conviction  for  selling  a  pint  of  liquor  without  a  license  is  no  bar  to  an  indict- 
ment for  selling  it  to  a  minor  without  the  written  consent  of  his  parent  or  guard- 
ian.1 

Appeal  from  circuit  court,  Boone  county;  R.  H.  Powell,  Judge. 
Cramp  &  Watkins,  for  appellant.    2>.  W.  Jones,  Atty.  Gen.,  for  the  State. 

Battle,  J.  Appellant  sold  one  pint  of  ardent  spirits  to  Peter  Dees,  a  mi-v 
nor,  without  the  consent  of  his  parents  or  guardian.  For  doing  so  he  was  in- 
dicted for  and  convicted  of  selling  liquor  without  license,  and  fined  in  the 
sum  of  $200,  and  was  indicted  for  selling  alcoholic,  ardent,  and  vinous  liquors 
and  intoxicating  spirits  to  a  minor  without  the  written  consent  of  his  parents 
or  guardian.  After  he  was  convicted  under  the  first  indictment,  he  pleaded 
such  conviction  and  not  guilty  to  the  second  indictment,  and  was  convicted 
of  the  offense  therein  charged,  and  fined.  Were  the  trial  and  conviction  under 
the  second  indictment  lawful?  It  is  sometimes  difficult  to  determine  whether 
the  offense  for  which  an  accused  party  stands  charged  is  the  same  offense  of 
which  he  has  before  been  acquitted  or  convicted,  and  this  is  the  only  inquiry 
in  this  case.  Mr.  Justice  Blackstone  says:  "It  is  to  be  observed  that  the 
pleas  of  autrefois  acquit  and  autrefois  convict  must  be  upon  a  prosecution 
for  the  same  identicaiact  and  crime."     4  Bl.  Comm.  336. 

In  Com.  v.  Roby,  ft  Pick.  496,  Chief  Justice  Shaw,  in  delivering  the  opin- 
ion of  the  court  as  to  what  is  necessary  to  constitute  offenses  charged  in  two 
indictments  the  same,  said:  "It  must  therefore  appear  to  depend  upon  facts 
so  combined  and  charged  as  to  constitute  the  same  legal  offense  or  crime.  It 
is  obvious,  therefore,  that  there  may  be  great  similarity  in  the  facts,  where 
there  is  a  substantial  legal  difference  in  the  nature  of  the  crimes;  and,  on 
the  contrary,  there  may  be  a  considerable  diversity  of  circumstances,  where  the 
legal  character  of  the  offense  is  the  same;  as  where  most  of  the  facts  are 
identical,  but  by  adding,  withdrawing,  or  changing  some  one  fact  the  nature 
of  the  crime  is  changed;  as  where  one  burglary  is  charged  as  a  burglarious 
breaking  and  stealing  certain  goods,  and  another  as  a  burglarious  breaking 
with  an  intent  to  steal.  These  are  distinct  offenses.  King  v.  Vandercomb,* 
Leach,  716.  So,  on  the  other  hand,  where  there  is  a  diversity  of  circum- 
stances, such  as  time  and  place, — where  time  and  place  are  not  necessary  in- 
gredients in  the  crime, — still  the  offenses  are  to  be  regarded  as  the  same. 
In  considering  the  identity  of  the  offense,  it  must  appear  by  the  plea  that 
the  offense  charged  in  both  cases  was  the  same  in  law  and  in  fact.  The  plea 
will  be  vicious,  if  the  offenses  charged  in  the  two  indictments  be  perfectly 
distinct  in  point  of  law,  however  nearly  they  may  be  connected  in  fact;  as, 

1 A  conviction  for  maintaining  an  intoxicating  liquor  nuisance,  under  Code  Iowa,  § 
1543,  is  no  bar  to  a  prosecution  for  keeping  intoxicating  liquors  for  sale,  under  section 
1542.  State  v.  Graham,  85  N.  W.  Rep.  628.  The  plea  of  former  conviction  must  be 
upon  a  prosecution  for  the  same  identical  crime.  A  single  act  may  be  an  offense  against 
two  statutes,  and  the  test  is  not  whether  defendant  has  already  been  tried  for  the  same 
act,  but  whether  he  has  been  put  in  jeopardy  for  the  same  offense.  State  v.  Stewart, 
(Or.)  4  Pao.  Rep.  128.  In  general,  as  to  what  will  support  a  plea  of  former  jeopardy, 
see  People  v.  Carty,  (Cal.)  19  Pac,  Rep.  490.  and  cases  cited;  Willis  v.  State,  (Tex.)  6 
S.  W.  Rep.  857,  anci  note,  .f  T 

Digitized  byVjOOQlC 


Ark.]  BUBLE  V.  STATE.  263 

if  one  is  charged  as  accessory  before  the  fact,  and  acquitted,  this  is  no  bar  to 
an  indictment  against  him  as  principal*  But  it  is  not  necessary  that  the 
charge  in  the  two  indictments  should  be  precisely  the  same.  It  is  sufficient 
if  an  acquittal  from  the  offense  charged  in  the  first  indictment  virtually  in- 
cludes an  acquittal  from  that  set  forth  in  the  second,  however  they  may  dif- 
fer in  degree.  Thus  an  acquittal  on  an  indictment  for  murder  will  be  a  good 
bar  to  an  indictment  for  manslaughter;  and,  econverso,  an  acquittal  on  an  in- 
dictment for  manslaughter  will  be  a  bar  to  a  prosecution  for  murder.  For,  in 
the  first  instance,  had  the  defendant  been  guilty,  not  of  murder,  but  of  man- 
slaughter, he  would  have  been  found  guilty  of  the  latter  offense  upon  that  in- 
dictment; and,  in  the  second  instance,  since  the  defendant  is  not  guilty  of 
manslaughter,  he  cannot  be  guilty  of  manslaughter  under  circumstances  of 
aggravation  which  enlarge  it  into  murder. " 

Chitty,  in  speaking  of  the  identity  of  the  offense  necessary  to  sustain  a  plea 
of  former  acquittal  or  conviction,  says:  "As  to  the  identity  of  the  offense, 
if  the  crimes  charged  in  the  former  and  present  prosecution  are  so  distinct 
that  evidence  of  the  one  will  not  support  the  other,  it  is  inconsistent  with 
reason,  as  it  is  repugnant  to  the  rules  of  law,  to  say  that  the  offenses  are  so 
far  the  same  that  an  acquittal  of  the  one  will  be  a  bar  to  the  prosecution  for  the 
other."  1  Chitty,  Crim.  Law,  453;  State  v.  Hall,  50  Ark.  29,  6  S.  W.  Hep. 
20;  Emerson  v.  State,  43  Ark.  372;  Wilson  v.  State,  24  Conn.  57;  State  v. 
Nash,  86  N.  C.  650;  King  v.  Vandercomb,  2  Leach,  716,  723;  State  v.  Sias, 
17  N.  H.  558;  Durham  v.  People,  4  Scam.  172;  Quedel  v.  People,  43  111.  226; 
Freeland  v.  People,  16  111  .380;  Foster  v.  State,  39  Ala.  233;  Dominick  v. 
State,  40  Ala.  680;  Hite  v.  State,  9  Yerg.  375;  State  v.  Glasgow,  Dud.  (S.  C.) 
43;  State  v.  Warner,  14  Ind.  572;  Lewis  v.  State,  1  Tex.  App.  323;  1  Russ. 
Crimes,  831;  Whart.  Crim.  PI.  (8th  Ed.)  §§  471,  472;  1  Bish.  Crim.  Law,  (7th 
Ed.)  §81051-1065. 

Mr.  Bishop  says :  "Looking,  further,  to  see  when  the  offenses  are  the 
same,  we  have,  in  reason,  the  following  propositions:  They  are  not  the 
same — First,  when  the  two  indictments  are  so  diverse  as  to  preclude  the 
same  evidence  from  sustaining  both;  or,  secondly,  when  the  evidence  offered 
on  the  first  indictment,  and  that  intended  to  be  offered  on  the  second,  relate 
to  different  transactions,  whatever  be  the  words  of  the  respective  allegations; 
or,  thirdly,  when  each  indictment  sets  out  an  offense  differing  in  all  its  ele- 
ments from  that  in  the  other,  though  both  relate  to  one  transaction, — a  propo- 
sition of  which  the  exact  limits  are  difficult  to  define;  or,  fourthly,  when 
some  technical  variance  precludes  a  conviction  on  the  first  indictment,  but 
permits  it  on  the  second;  yet,  fifthly,  the  offenses  are  the  same  in  all  other 
circumstances  wherein  the  evidence  to  support  one  of  the  indictments  sus- 
tains also  the  other;  and,  sixthly,  if  the  two  indictments  set  out  offenses 
which  are  alike,  and  relate  to  one  transaction,  yet,  if  one  contains  more  of 
criminal  charge  than  the  other,  but  upon  it  there  could  be  a  conviction  for 
what  is  embraced  in  the  other,  the  offenses,  though  of  differing  names,  are, 
within  the  constitutional  protection  from  a  second  jeopardy,  the  same." 
1  Bish.  Crim.  Law,  (7th  Ed.)  §  1051. 

In  Com.  v.  Bubser,  14  Gray,  83,  it  was  held  that  "an  acquittal  upon  an  in- 
dictment for  a  nuisance  in  keeping  a  tenement  used  for  the  unlawful  sale  of 
intoxicating  liquors  is  no  defense  to  an  indictment  for  being  a  common  seller 
of  intoxicating  liquors  at  the  same  time  and  place."  Mr.  Justice  Hoar,  in 
delivering  the  opinion  of  the  court,  said:  "The  offenses  were  not  identical. 
The  gist  of  one  offense  is  the  keeping  a  tenement  for  an  illegal  purpose,  which 
makes  it  a  nuisance;  of  the  other,  the  doing  certain  acts  which  constitute  an 
offense,  to  the  commission  of  which  it  is  not  necessary  that  the  defendant 
should  have  been  the  keeper  of  any  building  or  tenement  whatever.  On  the 
trial  of  the  first  indictment  the  jury  would  have  been  properly  instructed  to 
acquit  the  defendant  if  he  did   not  keep  the  tenement  described,  however 
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great  a  number  of  sales  of  intoxicating  liquors  he  might  have  made  within 
it." 

Tested  by  the  authorities  cited  and  quoted  from,  was  appellant  twice  in- 
dicted fer  the  same  offense?  The  sale  of  ardent  or  spirituous  liquor  within 
and  of  itself  is  no  offense.  Whether  it  be  criminal  or  not  depends  on  other 
facts.  One  statute  makes  it  an  offense  to  sell  it  without  license,  and  another 
makes  it  an  offense  to  sell  it  to  a  minor  without  the  consent  of  his  parent  or 
guardian.  The  objects  of  the  two  statutes  are  entirely  different.  The  object 
of  the  first  is  the  enforcement  of  the  law  which  requires  licenses  to  be  granted* 
and  fees  therefor  to  be  paid,  and  of  the  other  to  protect  the  morals  of  minors, 
and  prevent  them  from  being  led  into  Intemperance.  The  act  or  circum- 
stance which  makes  the  sale  illegal  in  one  case  in  entirely  different  from  the 
facts  which  make  it  an  offense  in  the  other.  Under  the  first  statute  he  was 
guilty  if  he  had  no  license,  although  he  sold  to  a  minor  with  the  written  con- 
sent of  his  parent  or  guardian;  and  under  the  other  he  was  guilty  if  he  sold 
to  a  minor,  without  the  written  consent  of  his  parent  or  guardian,  although 
he  had  or  had  not  license.  The  acts  necessary  to  constitute  the  offenses  are 
so  wholly  unconnected  and  distinct  as  not  to  be" comprehended,  the  one  within 
the  other.  The  essential  and  constituent  elements  of  the  same  are  different. 
A  party  may  be  guilty  of  one  and  innocent  of  the  other,  or  guilty  of  both; 
and  the  acquittal  of  one  is  not  an  acquittal  of  the  other.  They  are  separate 
and  distinct  offenses. 

In  holding  that  the  two  offenses  charged  against  appellant  are  not  the 
same  we  are  not  without  precedents.  In  South  Carolina  two  statutes  were 
in  force  at  the  same  time.  One  imposed  a  penalty  of  £50  on  persons  re- 
tailing liquors  without  license  to  persons  of  any  description,  and  the  other 
a  penalty  of  01,000  and  imprisonment  on  those  trading  with  a  negro  without 
a  ticket.  In  State  v.  Sonnerkalb,  2  Nott  &  McC.  280,  it  was  held  that  a  per- 
son who  sold  liquor  to  a  negro  without  a  license  and  a  ticket  was  lawfully 
convicted  under  these  statutes  of  two  offenses,  and  subject  to  the  penalties 
imposed  by  both.  In  State  v.  Taylor,  2  Bailey,  49,  the  same  court  held  that 
the  act  of  buying  goods  of  a  negro,  knowing  them  to  be  stolen,  subjected  the 
purchaser  to  two  punishments, — one  for  trading  with  a  negro  without  a 
ticket,  and  the  other  for  receiving  stolen  goods.  And  it  was  adjudged  in 
State  v.  Innest,  53  Me.  536,  that  "to  punish  a  person  for  keeping  a  drinking- 
house  and  tippling-shop,  and  also  for  being  a  common  seller  of  intoxicating 
liquors,  although  the  same  illegal  acts  contributed  to  make  up  each  offense, 
is  not  a  violation  of  the  law  which  forbids  a  prisoner  to  be  put  in  jeopardy 
twice  for  the  same  offense. "  In  Com.  v.  Harrison,  11  Gray,  308,  it  was  held 
that  a  conviction  for  an  illegal  sale  of  intoxicating  liquor  is  no  bar  to  a  sub- 
sequent charge  of  keeping  open  a  shop  fbr  the  transaction  of  business  on  the 
Lord's  day,  although  the  business  transacted  was  the  sale  of  liquor  for  which 
the  party  had  been  previously  convicted.  And  in  State  v.  Faulkner,  2  South. 
Rep.  539,  it  was  held  that  the  accused,  who,  being  intrusted  with  cotton  for 
a  particular  purpose  by  the  owner,  obtained  money  on  it  from  a  third  person, 
by  falsely  representing  himself  as  the  owner  and  selling  it  to  him,  was  law- 
fully indicted  for  embezzling  the  cotton,  and  for  obtaining  the  third  person's 
money  under  false  pretenses,  and  that  the  conviction  of  the  latter  offense  was 
no  bar  to  a  prosecution  for  the  other. 

According  to  the  rule  laid  down  by  some  authorities,  one  of  the  tests  to  de- 
termine the  identity  of  offenses  is,  if  the  evidence  of  the  facts  alleged  in  the 
second  indictment  is  not  within  itself  sufficient  to  convict  under  the  first  in- 
dictment, the  offenses  charged  in  the  two  indictments  are  not  the  same. 
Tested  by  this  rule,  are  the  offenses  charged  in  the  two  indictments  against 
appellant'the  same?  In  Com.  v.  Thurlow,  24  Pick.  874,  it  was  held  that  it 
was  necessary,  in  an  indictment  for  selling  spirituous  liquors  without  a 
license,  to  allege  that  the  defendant  was  not  duly  licensed,  and  on  the  trial  it 
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was  incumbent  on  the  state  to  produce  prima  facie  evidence  of  that  fact. 
According  to  that  case,  the  offenses  charged  against  appellant  were  clearly 
not  the  same.  But  this  court  has  held  that  the  state,  in  such  trials,  is  not 
required  to  prove  that  the  accused  had  no  license,  because,  if  he  has,  it  is  par- 
ticularly within  his  own  knowledge,  and  within  his  power,  to  produce  or 
prove  it;  and,  if  he  has  not,  it  is  not  convenient  for  the  state  to  prove  that 
he  was  not  licensed.  Hopper  v.  State,  19  Ark.  146;  Williams  v.  State,  35 
Ark.  434.  It  is  nevertheless  true  that  the  sale  alone  does  not  constitute  aa 
offense,  and  in  a  trial  for  selling  without  a  license  the  state  must  introduce 
prima  facie  evidence  that  the  accused  had  no  license  when  he  made  the  sale, 
or  the  defendant  fail  to  prove  he  had.  The  failure  of  the  accused  to  prove  he 
had,  ia  evidence  that  he  had  none;  for,  if  he  had,  it  is  presumed  he  would 
have  proven  it.  So  that  proof  of  a  sale  of  spirituous  liquors  to  a  minor, 
without  the  written  consent  of  his  parent  or  guardian,  without  other  ma- 
terial evidence,  would  not  be  sufficient  to  prove  a  sale  without  a  license; 
and,  according  to  the  rule,  the  offenses  charged  against  appellant  are  not 
the  same.  But  reverse  the  order  of  the  indictments,  and  suppose  that  the 
appellant  has  been  convicted  upon  the  first  indictment  of  selling  liquor 
to  a  minor  without  the  written  consent  of  his  parent  or  guardian,  and 
pleaded  such  conviction  in  bar  of  the  second,  would  the  evidence  necessary  to 
sustain  the  second  indictment,  in  that  case,  have  been  sufficient  to  procure  a 
legal  conviction  on  the  first?  Most  unquestionably  it  would  not.  Then  they 
are  not  the  same  offenses.  The  evidence  of  the  one  will  not  support  the 
other,  and  "it  is,"  in  the  language  of  Chitty,  "inconsistent  with  reason,  as  it 
is  repugnant  to  the  rules  of  law,  to  say  that  the  offenses  are  so  far  the  same 
that  an  acquittal  [or  conviction]  of  the  one  will  be  a  bar  to  the  prosecution 
for  the  other. "    Judgment  affirmed. 


Hanlon  v.  State. 
(Supreme  Court  of  Arkansas.    January  10, 1889.) 

1.  Intoxicating  Liquors— Illegal  Sales— Payments  to  Citt  Officials. 

An  instruction  that  the  fact  that  officials  allowed  defendant  to  carry  on  the  busi- 
ness of  a  liquor  seller,  and  collected  money  from  him  for  the  privilege,  was  no  jus- 
tification, is  not  erroneous,  as  being  without  evidence  to  support  it,  where  a  polios 
sergeant  testified  that  he  collected  money  of  defendant  on  several  occasions,  with- 
out explanation  as  to  the  purpose  of  the  collection,  but  with  a  statement  that  he 
was  instructed  by  his  superior  to  collect  that  amount  from  each  of  the  liquor  deal- 
ers in  the  city. 

3.  Same— Evidence. 

It  is  competent  to  show  that,  during  the  time  defendant  is  charged  with  having 
carried  on  the  business,  freight  and  transfer  agents  received  and  delivered  large 
quantities  of  intoxicating  liquors  consigned  to  him. 

3.  Appeal— -Review— Harmless  Error. 

Hearsay  evidence  admitted  without  objection,  and  afterwards  withdrawn  on  de- 
fendant's motion,  cannot  be  assigned  as  error. 

Appeal  from  circuit  court.  Saline  county;  J  B.  Wood,  Judge. 
&.  W.  Murphy  and  L.  Leatherman,  for  appellant.    2>.   W,  Jones,  Atty. 
Gen.,  for  appellee. 

Cockbill,  C.  J.  The  appellant  was  convicted  of  carrying  on  the  business 
of  liquor  selling  without  a  license,  in  territory  where  the  local  option  law  was 
in  force.  He  contends  that  the  penalties  of  the  law  creating  the  offense  are 
not  in  force  in  such  territory.  We  have  determined  otherwise  in  Mazzia  v. 
State,  ante,  257.  At  the  trial  the  court  instructed  the  jury  that  the  fact  that 
the  officials  of  the  city  of  Hot  Springs,  where  the  offense  was  charged  to  have 
been  committed,  may  have  allowed  the  defendant  to  carry  on  the  business  of 
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a  liquor  seller,  and  collected  money  from  him  for  the  privilege,  was  not  a  jus- 
tification for  a  violation  of  the  liquor  law.  It  is  not  contended  that  there  is 
error  in  the  proposition  of  law  involved  in  the  instruction,  but  that  it  is  mis- 
leading because  it  is  abstract,  being  without  testimony  to  justify  it.  A  police 
sergeant  of  the  city  testified  that  he  had  collected  money  of  the  defendant  on 
several  occasions,  without  explanation  from  either  of  them  as  to  the  purpose 
of  the  collection,  but  that  he  was  instructed  by  his  superior  to  collect  the 
amount  which  the  defendant  paid  him  from  each  of  the  liquor  dealers  in  the 
city,  and  that  he  collected  of  the  defendant  because  he  knew  he  was  engaged 
in  the  business.  There  was  ample  proof  that  he  was  in  fact  engaged  in 
the  business.  The  payment,  under  the  circumstances,  was  a  criminating  fact, 
from  which  the  jury  might  have  inferred  that  the  defendant  was  undertak- 
ing to  purchase  immunity  from  punishment  by  payment  to  the  city  officials, 
and  the  instruction  was  appropriate  to  prevent  any  misapprehension  as  to 
the  law  governing  the  case. 

The  sergeant  also  testified,  without  objection,  that  his  superior  had  in- 
formed him  that  there  was  an  agreement  between  the  city  authorities  and 
this  defendant  to  pay  the  amount  collected  from  him,  but,  upon  the  subse- 
quent motion  of  the  defendant,  this  statement  was  withdrawn  from  the  jury 
by  the  court  as  hearsay,  and  it  cannot  be  assigned  as  error. 

The  railroad  and  transfer  agents  testified  that  they  had,  at  different  times, 
received  for,  and  delivered  to,  the  defendant,  large  quantities  of  freight  con- 
signed to. him,  consisting  of  intoxicating  liquors,  during  the  period  he  is 
charged  to  have  been  carrying  on  the  business.  It  is  objected  that  the  tes- 
timony is  irrelevant.  While  the  fact  of  having  the  liquor  in  possession  did 
not  of  itself  constitute  the  offense,  receiving  supplies  from  time  to  time,  as 
any  dealer  in  the  business  would,  tended  to  prove  the  fact  that  defendant  was 
engaged  in  the  liquor  traffic.  The  testimony  leaves  no  doubt  of  the  fact. 
Affirmed* 


Green  t>.  State.    Jones  v.  Same.    Mitchell  t>.  Same. 
(Supreme  Court  of  Arkansas.    January  19, 1889.) 

1.  Homicide— Murder— Instructions— Intent. 

Instructions  that  defendant  is  guilty  of  murder  if  he  inflicted  the  wounds  charged 
"with  the  intent  formed  in  the  mind  at  the  time  of  the  injuries  to  take  deceased's 
life, "  and  that  "an  unlawful  act  coupled  with  malice,  and  resulting  in  death,  will 
not  of  itself  constitute  murder  in  the  first  degree,  but  "the  killing  must  have  been 
intentional,  after  deliberation  and  premeditation, "  are  correct  as  to  the  intent. 

2.  Same— Evidence. 

Evidence  that  defendants  and  others  banded  together  to  take  deceased  from  his 
room  and  whip  him ;  that  on  a  certain  night  they  forcibly  carried  him  from  the  room, 
where  he  was  sleeping,  and  beat  him ;  and  that  on  the  next  day  his  dead  body,  lac- 
erated with  switches,  was  found  wrapped  in  a  quilt,  with  the  skull  fractured,  three 
ribs,  the  collar-bone,  and  an  arm  broken,  and  with  switches  and  sticks  lying  near 
by,— is  sufficient  to  sustain  a  verdict  of  murder,  although  it  does  not  appear  by  whom 
the  fatal  blow  was  struck. 

8.  Same— Accomplice. 

Failure  of  a  witness  for  two  days  to  report  what  he  knew  about  the  murder  does 
not  render  him  an  accomplice,  when  such  failure  was  induced  by  threats  of  the  ac- 
cused to  kill  him  if  he  disclosed. 

Appeals  from  circuit  court,  Clark  county;  R.  D.  Hearn,  Judge. 
A.  Curl,  for  appellants.     Dan,  W.  Jones,  Atty.  Gen.,  for  appellee. 

Battle,  J  Willis  Green.  Dan.  Jones,  Anderson  Mitchell,  and  others  were 
jointly  indicted  for  the  murder  of  Arthur  Horton.  They  severed  their  trials, 
and  Green,  Jones,  and  Mitchell  were  separately  convicted  of  murder  in  the  first 
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degree.    They  filed  separate  motions  for  new  trials,  which  were  denied,  and 
severally  appealed  to  this  court. 

One  of  the  grounds  of  Green's  complaint  is,  the  court  did  not  properly  in- 
struct the  jury  in  bis  trial  as  to  the  intent  necessary  to  constitute  murder  in 
the  first  degree.  In  order  to  constitute  the  killing  of  a  human  being  murder 
in  the  first  degree,  there  must  be  a  specific  intent  to  take  life  formed  in  the 
mind  of  the  slayer  before  the  act  of  killing  was  done.  It  is  not  necessary,  how- 
ever, that  the  intention  be  conceived  for  any  particular  length  of  time  before 
the  killing.  It  may  be  formed  and  deliberately  executed  in  a  very  brief  space 
of  time.  If  it  was  the  conception  of  a  moment,  but  the  result  of  deliberation 
and  premeditation,  reason  being  on  its  throne,  it  would  be  sufficient.  The  law 
fixes  no  time  in  which  it  must  be  formed,  but  leaves  its  existence  as  a  fact  to- 
be  determined  by  the  jury  from  the  evidence.  Bivem  v.  State,  II  Ark.  455; 
McAdams  v.  State,  25  Ark.  405;  McKenzie  v.  State,  26  Ark.  339;  FiUpat- 
rick  v.  State,  37  Ark.  256;  Casat  v  State,  40  Ark.  524;  State  v.  Wieners,  66 
Mo.  13;  Com.  v.  Drum,  58  Pa.  St.  9;  People  v.  Majone,  91  N.  Y.  211;  2  Bish. 
Crim.  Law,  (7th  Ed.)  §  728;  Whart.  Crim.  Law,  (9th  Ed.)  §  380. 

As  to  what  is  necessary  to  constitute  murder  in  the  first  degree,  the  court 
charged  the  jury  in  the  trial  of  Green  as  follows:  "All  murder  which  shall 
be  perpetrated  by  means  of  poison  or  by  lying  in  wait,  or  by  any  other  kind  of 
willful  deliberate,  malicious,  and  premeditated  killing,  *  *  *  shall  be 
deemed  murder  in  the  first  degree."  "If  the  jury  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant,  either  by  himself  or  in  connection 
with  others,  inflicted  the  wounds  or  injuries  on  deceased,  Horton,  as  charged 
in  the  indictment,  with  the  intent,  formed  in  the  mind  at  the  time  of  the  in- 
juries, to  take  deceased's  life,  and  that  such  wounds  or  injuries  did  cause  the 
death  of  deceased,  they  may  convict  of  murder  in  the  first  degree."  "An  un- 
lawful act  coupled  with  malice,  and  resulting  in  death,  will  not  of  itself  con- 
stitute murder  in  the  first  degree,  but,  in  order  to  constitute  murder  in  the 
first  degree,  the  killing  must  have  been  intentional,  after  deliberation  and  pre- 
meditation." In  order  to  constitute  a  homicide  murder  in  the  first  degree, 
according  to  these  instructions,  the  killing  must  have  been  willful,  deliberate, 
malicious,  and  premeditated;  there  must  have  been  an  intent  to  take  the  life 
of  the  deceased  in  the  mind  of  the  slayer  at  the  time  the  act  of  killing  was 
done;  and  the  intent  must  have  been  formed  after  deliberation  and  premedi- 
tation. This  is,  in  effect,  telling  the  jury  that  the  intent  must  have  preceded 
the  killing.  This  is  the  only  construction  which  can  be  fairly  placed  upon 
these  instructions,  and,  construed  in  that  way,  they  are  correct. 

Appellants  insist  that  the  verdicts  against  them  are  contrary  to  law  and  evi- 
dence. The  evidence  shows  that  they  and  others  banded  together  to  take  Ar- 
thur Horton  from  his  room  and  whip  him;  that  during  the  night  of  the  21st 
of  May,  1888,  they  entered  the  room  in  which  he  was  sleeping,  and  forcibly 
took  and  carried  him  away  for  a  short  distance,  and  whipped  and  beat  him 
most  cruelly.  On  the  next  day  his  dead  body  was  found  wrapped  in  an  old 
quilt,  and  near  it  a  number  of  switches,  or  small  sticks,  with  "frazled  ends." 
The  skull  was  fractured;  there  was  a  severe  -cut  across  the  face;  three  of  his 
ribs  were  broken  down;  the  front  of  the  body  was  lacerated  with  switches; 
and  one  arm  and  the  collar-bone^  were  broken.  His  death  was,  doubtless, 
caused  by  these  wounds.  There  was  evidence  to  sustain  the  conclusion  of  the 
juries  that  they  were  inflicted  by  those  who  had  taken  him  out  with  the  avowed 
purpose  of  whipping  him.  But  there  was  no  evidence  to  show  who  struck  tho 
fatal  blow.  But  this  does  not  relieve  appellants  of  responsibility  for  the  crime 
thereby  committed.  Having  combined  to  commit  a  crime,  they  are  responsi- 
ble for  the  crime  committed  in  the  prosecution  of  their  common  design. 

In  Wharton's  Criminal  Law  the  author  says:  "All  those  who  assemble 
themselves  together,  with  an  intent  to  commit  a  wrongful  act,  the  execution 

whereof  makes  probable  in  the  nature  of  things  a  crime  not  specifically  de- 
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signed,  but  incidental  to  that  which  was  the  object  of  the  confederacy,  are  re* 
sponsible  for  such  incidental  crime.  *  *  *  It  is  not  necessary  that  the 
crime  should  be  a  part  of  the  original  design.  It  is  enough  if  it  be  one  of  the 
incidental,  probable  consequences  of  the  execution  of  that  design,  and  should 
appear  at  the  moment  to  one  of  the  participants  to  be  expedient  for  the  com- 
mon purpose.  Thus,  when  A.  and  B.  go  out  for  the  purpose  of  robbing  C, 
and  A.,  in  pursuance  of  the  plan  and  in  furtherance  of  the  robbery,  kills  C, 
B.  is  guilty  of  the  murder.  In  such  cases  of  confederacy  all  are  responsible 
for  the  acts  of  each,  if  done  in  pursuance  of  or  as  incidental  to  the  common 
design."    Volume  1,  (9th  Ed.)  §  220;  Reg.  v.  Jackson,  7  Cox,  Crim.  Cas.  357. 

Mr.  Bishop  says :  '*  A  man  may  be  guilty  of  a  wrong  which  he  did  not  specif- 
ically intend,  if  it  came  naturally,  or  even  accidentally,  from  some  other  specific 
or  general  evil  purpose.  When,  therefore,  persons  combine  to  do  an  unlaw- 
ful thing,  if  the  act  of  one,  proceeding  according  to  the  common  plan,  ter- 
minates in  a  criminal  result,  though  not  the  particular  result  meant,  all  are 
liable."     1  Bish.  Grim.  Law,  f7th  Ed.)  §  636. 

In  1  Hale,  P.  C.  441,  it  is  said:  "If  divers  persons  come  in  one  company  to 
do  any  unlawful  thing,  as  to  kill,  rob,  or  beat  a  man,  or  to  commit  a  riot,  or  to 
do  any  other  trespass,  and  one  of  them  in  doing  thereof  kills  a  man,  this  shall 
be  adjudged  murder  in  them  all  that  are  present  of  the  party  abetting  him, 
and  consenting  to  the  act,  or  ready  to  aid  him,  although  they  did  but  look  on." 

In  Brennan  v.  People,  15  111.  512,  a  large  number  of  defendants  were  in- 
dicted for  the  murder  of  one  Story.  Instructions  were  asked  which  ••required 
the  Jury  to  acquit  the  prisoners,  unless  they  actually  participated  in  the  killing 
of  Story,  or  unless  the  killing  happened  in  pursuance  of  a  common  design  on 
the  part  of  the  prisoners  and  those 'doing  the  act  to  take  his  life."  The  court 
said :  "Such  is  not  the  law.  The  prisoners  may  be  guilty  of  murder,  although 
they  neither  took  part  in  the  killing,  nor  assented  to  any  arrangement  having 
for  its  object  the  death  of  Story.  It  is  sufficient  that  they  combined  with  those 
committing  the  deed  to  do  an  unlawful  act,  such  as  to  beat  or  rob  Story,  and 
that  he  was  killed  in  the  attempt  to  execute  the  common  purpose.  If  several 
persons  conspire  to  do  an  unlawful  act,  and  death  happens  in  the  prosecution 
of  the  common  object,  all  are  alike  guilty  of  the  homicide." 

In  Williams  v.  State,  81  Ala.  1, 1  South.  Rep.  179,  it  was  held  that  if  five  or 
six  men  combine  together  to  invade  a  man's  household,  and  they  go  there  armed 
with  deadly  weapons  for  the  purpose  of  attacking  and  beating  him,  and  in  fur- 
therance of  this  common  design,  all  of  the  confederates  being  present  or  near  at 
hand,  one  of  them  gets  into  a  difficulty  with  their  common  adversary,  and  kills 
him,  all  may  be  guilty  of  murder,  although  they  did  not  all  entertain  a  pur- 
pose to  kill.  The  court  said :  "  The  natural  and  probable  consequences  of  this 
[conspiracy]  is  homicide, — either  of  one  or  more  of  the  assailants  or  of  the  party 
thus  assailed;  and  such  homicide,  when  committed  by  any  one  of  the  con- 
spirators, can  be  nothing  less  than  murder  in  all  who  combine  to  commit  the 
unlawful  act  of  violence,  especially  if  they  be  near  at  hand,  inciting,  procur- 
ing, or  encouraging  the  furtherance  of  the  act  of  assault  and  battery." 

In  Peden  v.  State,  61  Miss.  268,  several  persons  conspired  to  take  one 
Walker  from  his  house,  and  whip  him.  They  accordingly  took  him  from  his 
bed,  and  severely  beat  him,  and  in  executing  this  design  one  of  the  confed- 
erates, named  Davis,  struck  him  a  fatal  blow  with  a  spade,  from  which  he  died. 
It  was  held  that  they  all  werfe  equally  guilty,  whether  they  intended  to  kill  or 
not.  The  court  said:  "It  is  claimed  that  as  the  fatal  blow  was  struck  by 
Davis,  and  the  evidence  negatives  the  idea  that  there  was  any  intent  on  the 
part  of  the  accused  to  kill,  he  could  not  be  guilty  of  murder;  but,  on  the 
principle  of  joint  responsibility  between  the  parties  unlawfully  engaged,  the 
guilt  of  Davis  is  imputable  to  the  accused.  Whether  or  not  Davis  was  guilty 
of  murder  depends  on  whether  he  struck  the  fatal  blow  with  deliberate  design 
to  effect  the  death  of  Walker.    If  he  did,  he  was  guilty  of  murder."     In  all 
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these  cases  the  appellants,  or  a  part  of  them,  were  convicted  of  murder  in  the 
highest  degree,  and  were  sentenced  to  death,  and  the  sentence  was  affirmed  by 
the  appellate  court. 

In  Carr  v.  State,  42  Ark.  206,  several  persons  confederated  to  arrest  one 
Wyatt,  and  in  the  prosecution  of  this  design  one  of  them  killed  him.  The 
court  said t in  that  case:  "The  law  upon  this  subject  is  that  a  man  may  be 
gnilty  of  a  wrong  which  he  did  not  specifically  intend,  if  it  came  naturally,  or 
even  accidentally,  from  some  other  specific  or  general  evil  purpose.  •  When, 
therefore,  persons  combine  to  do  an  unlawful  thing,  if  the  act  of  one,  proceed- 
ing according  to  the  common  plan,  terminates  in  a  criminal  result,  though 
not  the  particular  result  meant,  all  are  liable." 

We  think  there  was  evidence  to  show  that  the  killing  in  this  case  was  done 
in  the  furtherance  or  prosecution  of  the  common  design  of  appellants  and  their 
associates  to  whip  the  deceased.  It  is  highly  probable  that  in  the  execution 
of  their  design  they  were  met  by  resistance  on  the  part  of  the  deceased,  and 
in  overcoming  that  resistance  the  fatal  blow  was  struck.  The  circumstances 
accompanying  the  killing,  and  the  nature  of  the  injuries  inflicted,  indicate  a 
purpose  to  kill.  The  cruel  and  brutal  treatment  the  deceased  received  shows 
an  intention  to  do  something  morrthan  to  whip.  They  are  presumed  to  have 
intended  the  natural  consequences  of  their  acts.  There  was  evidence  to  sus- 
tain the  verdicts  of  the  j  uries  in  these  cases. 

But  it  is  contended  that  one  of  the  principal  witnesses  in  these  cases  was  an 
accomplice  in  the  killing  of  Horton,  and  that  appellants  could  not  be  lawfully 
convicted  on  his  testimony  without  corroboration.  The  evidence  on  which 
this  contention  is  based  is  the  witness'  own  testimony.  He  testified  that  he 
did  not  report  what  he  testified  he  knew  for  two  days,  and  that  his  reason  for 
not  doing  so  was  the  accused  had  threatened  to  kill  him  if  he  did.  The  infer- 
ence is  he  remained  silent  through  fear.  If  the  jury  believe  what  he  said  to 
be  tine,  they  had  the  right  to  receive  and  act  upon  it;  for  he  was  not  an  ac- 
complice if  his  failure  to  report  was  caused  by  fear,  as  was  held  in  Melton  v* 
State,  43  Ark.  367. 

Judgment  affirmed. 


Kentucky  Cent.  R.  Go.  v.  Commonwealth. 
(Court  of  Appeals  of  Kentucky.    December  18, 1888.) 

Railroad  Companies— Consolidation— Taxation— Judicial  Sale. 

Act  Ky.  Feb.  22, 1871,  incorporating  the  K.  C.  R.  Co.,  and  investing  it  with  "alt 
the  powers,  privileges,  rights,  immunities,  and  franchises w  of  the  C.  &  L.  R.  Co., 
whose  road  it  had  bought  at  judicial  sale,  did  not  grant  it  the  commutation  of  taxa- 
tion conferred  by  act  March  B,  1851,  on  the  C.  &  L.  R.  Co.,  nor  was  that  right  trans- 
ferred by  the  judicial  sale.  The  road,  therefore,  is  subject  to  taxation  under  the 
general  railroad  tax  act  approved  April  8, 1878. 

Appeals  from  circuit  court,  Franklin  county;  W.  Montfort,  Judge. 
Actions  by  the  commonwealth  for  taxes  for  the  years  1884-1886,  assessed  and 
levied  in  accordance  with  the  act  approved  April  3,  1878.     The  court  found 
for  plaintiff  as  to  the  Maysville  &  Lexington  road,  Northern  and  Southern  di- 
visions, and  the  Richmond  branch  of  the  Louisville  &  Nashville  road,  but 
held  that  the  Covington  &  Lexington,  (composed  of  the  Covington  &  Paris, 
and  Paris  &  Lexington  roads,)  afterwards  the  Kentucky  Central,  was  only 
taxable  as  specified  in  its  charter  of  1851.    Both  parties  appeal. 
Hallam  &  Meyers,  for  the  Railroad.    P.  W.  Hardin,  for  the  Common  wealth- 
Lewis,  0.  J.    This  is  an  appeal  from  a  judgment  rendered  in  two  actions, 
tried  together,  which  the  commonwealth  of  Kentucky  instituted  against  the 
Kentucky  Central  Railroad  Company  to  recover  the  amount  of  taxes  alleged 
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to  be  due  and  unpaid  for  the  years  1884,  1885,  1886,  according  to  returns 
made  by  the  officers  of  the  company  to  the  auditor  of  public  accounts  of  the 
state,  and  the  valuation  made  by  the  board  of  equalization,  as  provided  by  an 
act  approved  April  3,  1878,  entitled  "An  act  to  prescribe  the  mode  of  ascer- 
taining the  value  of  the  property  of  railroad  companies  for  taxation,  and  for 
taxing  same." 

As  appears  from  a  copy  of  the  returns  made  to  the  auditor,  the  defendant 
owns  and  operates,  as  parts  of  its  system,  the  following  roads:  The  Coving- 
ton &  Paris  road,  the  Maysville  &  Lexington  road,  Southern  and  Northern  di- 
visions, the  Paris  &  Lexington  road,  and  the  Richmond  branch  of  the  Louis- 
ville &  Nashville  road.  We  think  there  is  no  room  for  controversy  about  the 
liability  of  the  defendant  to  pay  taxes  in  some  mode  upon  all  of  those  roads: 
for  it  not  only  controls,  has  the  possession,  and  operates  each  one  of  them, 
but  they  were  all  returned  to  the  auditor  as  subject  to  taxation ;  and  the  only 
question  is  as  to  the  mode  in  which  they  ought  to  be  taxed,  and  the  amount 
of  taxes  the  company  is  liable  for. 

In  1847  the  Licking  A  Lexington  Kailroad  Company  was  incorporated,  with 
the  right  to  construct  a  road  from  Covington  to  Lexington;  it  being  provided 
in  the  charter  that  a  tax  of  25  cents  on  each  share  of  stock  of  950,  owned  and 
held  by  any  stockholder,  should  be  annually  paid  into  the  state  treasury  by  the 
president  and  directors  of  the  company.  In  1849,  by  amendment  to  the  char- 
ter, the  name  of  the  corporation  was  changed  to  "Covington  &  Lexington 
Kailroad  Company;"  and  March  8, 1857,  an  act  was  passed  further  amending, 
section  4  of  which  is  as  follows:  "That  on  the  1st  day  of  January  next  after 
the  first  declaration  of  dividends  on  the  capital  stock  of  said  railroad  com- 
pany, and  on  every  1st  day  of  January  thereafter,  it  shall  be  the  duty  of  the 
president  and  directors  of  said  company  to  pay  into  the  treasury  of  the  com- 
monwealth a  tax  on  each  one  hundred  dollars9  worth  of  stock  in  said  railroad 
company  equivalent  to  the  rate  of  tax  on  each  one  hundred  dollars'  worth  of 
property  for  state  revenue,  and  no  more,  and  resident  stockholders  shall  not 
list  their  stock  in  said  company  for  revenue  tax,  nor  be  liable  to  payment  of 
tax  on  the  same  in  any  other  mode  whatever. " 

But  February  22, 1871,  "An  act  to  incorporate  the  Kentucky  Central  Rail- 
road Company"  was  passed,  the  first  section  of  which  is 'as  follows:  "That 
Geo.  H.  Pendleton,  John  W.  Stevenson,  Wm.  Ernst,  J.  C.  Gedge,  G.  Bowler, 
and  E.  H.  Pendleton,  their  associates  and  successors,  be,  and  are  hereby,  cre- 
ated a  body  corporate  and  politic,  under  the  name  and  style  of  the  '  Kentucky 
Central  Kailroad  Company/  for  the  purpose  of  operating  the  Covington  <fe 
Lexington  Kailroad,  of  which  they  are  the  owners  by  purchase  under  judg- 
ment and  order  of  sale  of  the  Fayette  circuit  court;  and  shall  have,  and  are 
hereby  invested  with,  all  the  powers,  privileges,  rights,  immunities,  and  fran- 
chises, subject  to  the  restrictions  and  limitations,  contained  in  the  original 
charter  of  incorporation  authorizing  the  construction  of  said  railroad,  and  the 
various  acts  amendatory  thereof:  provided,  nothing  in  this  act  shall  be  held 
to  subject  the  said  powers,  rights,  immunities,  and  privileges  purchased  under 
judgment  ajid  order  of  sale  of  the  Fayette  circuit  court,  and  hereby  vested  in 
the  corporation  by  this  act  created,  to  the  operation  of  the  act  entitled  « An 
act  reserving  the  right  to  amend  or  repeal  charters  or  other  laws,*  approved 
February  14,  1856;  but  the  same  are  exempted  therefrom,"  etc. 

It  is  contended  that  according  to  a  proper  construction  of  section  4  of  the 
act  of  April  3,  1851,  quoted,  the  defendant  is  not  liable  to  pay  taxes  on  the 
stock  according  to  its  face,  but  only  according  to  its  actual  value.  But  it  is 
not  material  how  that  section  should  be  construed,  unless  it  be  determined 
that  the  Kentucky  Central  Kailroad  Company,  in  virtue  of  its  purchase  at 
the  judicialsale  mentioned,  and  of  the  act  of  incorporation  passed  in  1871,  is 
exempt  from  the  operation  of  the  act  of  April  3,  1878,  applicable  to  railroad 
companies  generally. 
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It  appears  that  at  the  time  the  property  of  the  Covington  &  Lexington 
Railroad  Company  was  sold  under  the  judgment  mentioned  it  had  constructed 
and  was  operating  under  its  charter  only  so  much  of  the  road  it  was  author- 
ized thereby  to  build  as  extended  from  Covington  to  Paris,  where  it  connected 
with  the  Maysville  &  Lexington  road,  which  was  constructed  and  operated 
under  the  charter  of  another  corporation;  and  all  the  other  roads  reported  to 
the  auditor  as  owned  and  controlled  by  the  Kentucky  Central  Railroad  Com- 
pany have  been  constructed  or  acquired  by  it  since  1871.  We  therefore  think 
no  part  of  the  system  belonging  to  the  defendant,  if  any  at  all,  is  exempt 
from  the  general  law  prescribing  the  mode  of  assessing  and  taxing  railroad 
property  in  the  state,  unless  it  be  that  portion  between  Covington  and  Paris, 
and  it  was  so  decided  by  the  lower  court.     Railroad  Co.  v.  Com.,  10  Bush,  43. 

There  are  two  propositions  of  law  which  have  been  so  often  announced  by 
this  court,  and  by  the  supreme  court  of  tiie  United  States,  and  are  so  just  and 
necessary  to  the  sovereignty  and  dignity  of  the  state,  and  the  general  welfare, 
that  they  cannot  be  now  called  in  question.  The  first  is  that  immunity  from 
taxation  is  a  mere  personal  privilege,  pertaining  alone  to  the  corporation  or 
natural  person  originally  invested  by  the  legislature  with  it,  and  as  a  conse- 
quence not  transferable  by  sale  or  succession;  second,  that  the  taxing  power 
of  a  state  is  never  presumed  relinquished,  unless  the  intention  of  the  legisla- 
ture to  relinquish  is  declared  in  clear  and  unambiguous  terms.  Morgan  v. 
Louisiana,  93  U.  S.  221;  Wilson  v.  Gaines,  103  U.  S.  417;  Railroad  Co.  v. 
Palmes,  109  U.  S.  250,  3  Sup.  Ct.  Hep.  193;  Railroad  Co.  v.  Commissioners, 
112  U.  S.  617,  5  Sup.  a.  Rep.  299;  Railroad  Co.  v.  Com., 9  Bush,  439;  Rail- 
road Co.  v.  Com.,  10  Bush,  43;  Com.  v.  Temple  Co.,  8  S.  W.  Rep.  699. 

This  is,  it  is  true,  not  a  case  where  entire  immunity  from  taxation  is 
claimed,  but  it  does  involve  the  claim  by  one  corporation  of  exemption  from 
the  mode  provided  by  a  general  law  of  assessing  and  taxing  the  property  of 
similar  corporations,  whereby  it  will  be  practically  relieved  of  paying  its  fair 
and  equal  share  of  taxes;  and  in  our  opinion  the  same  rule  of  construction 
should  be  applied  in  this  ease  as  if  the  claim  was  for  entire  exemption  from 
taxation.  In  fact,  while  under  certain  conditions  an  exemption  may  be 
granted,  we  do  not  know  upon  what  principle  a  corporation,  the  power  to  tax 
it  being  conceded,  can  claim  an  exemption  from  tax  laws  made  applicable  to 
all  other  similar  corporations,  and  a  consequent  invidious  preference  to  it  in 
respect  to  the  amount  imposed. 

The  Kentucky  Central  Railroad  Company  did  not  acquire  by  its  purchase  at 
the  judicial  sale  the  privilege  now  claimed,  which  is  in  its  nature  partial  and 
exclusive;  nor  does  the  language  used  in  the  act  of  incorporation,  passed  in 
1871,  clearly  and  in  express  terms  confer  it,  for  the  terms  used  in  that  act 
import  nothing  more  than  the  rights,  privileges,  and  immunities  usually 
granted,  and  such  as  are  necessary  to  the  corporate  existence  and  ordinary 
conduct  of  the  business  of  railroad  companies.  Certainly  the  language  used 
does  not  clearly  express  an  intention  to  grant  to  the  company  the  extraordinary 
and  exclusive  privilege  of  exemption  from  conditions  and  burdens  imposed 
upon  railroad  companies  generally,  and  which  are  deemed  necessary  for  the 
support  of  the  government. 

In  our  opinion,  section  4  of  the  act  of  March  3,  1851,  intended  alone  to 
regulate  the  mode  of  assessing  the  property  of  the  Covington  &  Lexington 
Railroad  Company,  which  no  longer  exists,  is  now  obsolete,  and  the  Ken- 
tucky Central  Railroad  Company  is  subject  to  the  general  law  applicable  to 
other  railroad  companies  in  the  assessment  and  collection  of  taxes,  and  the 
lower  court  consequently  erred  in  fixing  the  amount  of  taxes  due  from  it 
upon  the  basis  of  an  assessment  of  stock. 

Wherefore  the  judgment  is  affirmed  on  the  appearand  reversed  on  the 
cross-appeal,  of  the  commonwealth  of  Kentucky,  and  remanded  for  further 
proceedings  consistent  with  this  opinion. 
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Merriwkther  et  al.  v.  Merriwether  fit  al. 
(Supreme  Court  of  Kentucky.    December  18, 1888.) 

Deed — Construction— Nature  of  Estate  Conveyed. 

A  purchaser  of  a  life-estate  at  execution  sale  agreed  with  the  debtor's  wife  to  hold 
the  same  iu  trust  for  her  and  her  children,  and  to  convey  to  her  and  her  children  on 
reimbursement  of  expenses.  After  payment  he  conveyed  by  deed  to  the  debtor 
and  his  wife,  u  representing  themselves  and  their  children, n  but  the  children  were 
not  named  as  parties  in  the  deed.  Held,  that  the  wife  held  a  life-estate  in  the  life- 
estate  of  her  husband,  with  remainder  to  her  children. 

Appeal  from  circuit  court,  Shelby  county;  8.  E.  De  Haven,  Judge. 

This  was  an  agreed  case  submitted  to  the  trial  court  by  Blanche  Merri- 
wether and  others,  children  of  G.  W.  Merriwether,  and  his  wife,  plaintiffs* 
and  by  G.  W.  Merriwether  and  his  wife,  Jane  L.  Merriwether,  defendants. 
The  agreed  facts  are  these:  G.  W.  Merriwether  was  the  owner  of  an  estate 
'for  his  life  in  a  certain  tract  of  land,  which  life-estate  Z.  M.  Sherley  purchased 
at  a  sheriff's  sale  under  execution.  After  making  said  purchase,  2.  M.  Sher- 
ley executed  a  written  agreement  with  Mrs.  Jane  L.  Mer/iwether,  reciting 
that  he  had  made  said  purchase  in  trust  for  her  and  her  children,  and  prom- 
ising to  convey  said  life-estate  to  her  and  her  children  as  soon  as  the  rents 
and  profits  of  said  land  should  have  reimbursed  him  for  his  outlay  in  making 
the  purchase.  Sherley  died,  and  his  heirs  and  executor  made  a  deed  of  con- 
veyance of  the  life-estate  of  G.  W.  Merriwether  to  Mrs.  Jane  L.  Merriwether 
and  her  children.  MG.  W.  Merriwether  and  Mrs.  JaneL.  Merriwether,  repre- 
senting themselves  and  their  children,"  are  parties  to  this  deed,  but  the  chil- 
dren themselves  are  not  named  as  parties  to  it.  Mrs.  Jane  Merriwether  clai ms 
that  she  has  a  life-estate  in  the  estate  of  G.  W.  Merriwether  so  conveyed  to 
her,  with  remainder  to  her  children.  The  children  assert  that  they  are  joint 
tenants  with  their  mother,  taking  a  like  interest  with  her.  The  trial  court 
held  that  Mrs.  Merriwether  had  a  life-interest  in  the  contested  estate,  with 
remainder  to  her  children,  and  the  children  appeal. 

L.  A.  Weakley,  for  appellants.    Gilbert  &  Foree,  for  appellees. 

Pryor,  J,  The  question  involved  in  this  case  is  whether  Mrs.  Merri- 
wether holds,  as  long  as  she  lives,  the  life-estate  of  her  husband,,  with  re- 
mainder to  her  children,  should  the  husband  survive  her,  or  are  they  joint 
tenants,  each  having  the  same  interest.  The  court  below  held  that  the 
mother  took  the  estate,  and  the  children  were  entitled  after  her  death,  if  their 
father  survived  their  mother.  The  agreement  with  Sherley,  who  purchased 
the  life-estate  of  Woods  Merriwether,  the  father,  in  the  land,  was  made  with 
Mrs.  Jane  Merriwether,  in  which  he  agrees  to  convey  unto  her  and  her  chil- 
dren the  life-estate  of  the  husband  and  father  after  the  debt  for  which  he  pur- 
chased it  bad  been  satisfied.  The  debt  was  paid,  and  a  conveyance  made. 
This  court  in  Webb  v.  Holmes,  8  B.  Mon.  404;  Davis  v.  Hardin,  80  Ky.  672;. 
Rogers  v.  Payne,  14  B.  Mon.  135;  and  other  cases, — held  that  under  such  an. 
agreement  the  children  took  in  remainder. 

Judgment  affirmed. 


Meade  et  ah  e.  Stairs. 

(Court  of  Appeals  of  Kentucky.    December  20, 1888.) 

Husband  and  Wife— Wife's  Separate  Property— Debts  of  Husband. 

The  proceeds  of  the  wife's  land  were  paid  to  the  husband  with  her  consent,  It 
being  agreed  that  they  should  be  reinvested  in  a  home.  He  used  a  portion  in  his- 
business,  and  afterwards  purchased  a  mill,  but  with  what  funds  did  not  positively 
appear.    The  wife  acquiesced  for  several  years  in  his  holding  the  title  to  the  millr 
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and  united  in  a  mortgage  of  it.  He  afterwards  sold  the  property,  and  assigned  the 
notes  for  the  price  to  the  wife.  Held,  that  she  could  not  hold  the  notes  as  against 
the  husband's  creditors,  whose  debts  were  contracted  while  he  held  the  property, 
though  Gen.  St.  Ky.  c.  52,  art.  2,  $  8,  provides  that  the  proceeds  of  the  wife's  lands 
shall  be  hers  unless  otherwise  provided  in  the  conveyance  or  obligation  of  the  pur- 
chaser.1 

Appeal  from  circuit  court,  Carroll  county;  P.  U.  Major,  Judge. 

Action  by  Prentiss  Meade  and  others  against  Mrs.  N.  M.  Stairs.  Plaintiffs 
appeal. 

i.  Dwoall  and  /.  A.  Donaldson,  for  appellants.  Master  son  <fc  Garnet  and 
John  W.  Rodman,  for  appellee. 

Holt,  J.  January  11,  1883,  Q.  S.  Stairs  sold  and  conveyed  to  George  T. 
Thompson  a  mill  property  to  which  he  had  the  title  and  undisputed  right.  He 
was  then  involved  in  debt.  Thompson  executed  to  him  two  $1,000  notes, 
payable  in  one  and  two  years  respectively,  for  that  much  of  the  purchase 
money.  January  12, 1888,  he  assigned  them  to  his  wife,  the  appellee,  N.  M. 
Stairs,  and  immediately  left  the  country,  and  never  returned.  Soon  after 
doing  so  his  creditors,  the  appellants,  sued  out  attachments  against  the  fund 
owing  by  Thompson.  The  wife  upon  her  petition  was  made  a  party,  and 
claimed  the  notes  under  the  assignment  to  her  upon  the  following  state  of 
case:  Her  father  conveyed  to  her,  in  1871,  a  tract  of  land  situated  in  Bracken 
county,  in  this  state,  and  then  worth  $10,000,  for  the  recited  consideration  of 
$3,000,  reserving  a  lien  upon  it  for  the  payment  of  the  last-named  sum,  and 
thus  giving  her,  as  was  then  estimated,  $7,000  in  land.  She  and  her  husband 
sold  a  part  of  the  land  in  1877,  and  the  remainder  in  1879;  there  being  a  ver- 
bal agreement  between  them  that  he  would  reinvest  the  proceeds,  less  the  sum 
necessary  to  discharge  the  lien  upon  the  land,  in  a  home  for  her.  In  this  way  he 
received,  as  net  proceeds,  something  over  $4,000.  It  was  paid  to  him  with  her 
knowledge  and  consent.  They  removed  from  the  land,  in  1877,  to  the  town 
of  Carrollton,  in  this  state,  and  there  lived  in  rented  property,  the  husband  en- 
gaging in  buying  and  selling  tobacco,  until  1879.  In  this  business  he  used  at 
least  a  portion  of  the  proceeds  of  the  sale  of  her  land, — how  much  the  record 
does  not  disclose.  This  he  did  with  her  knowledge.  In  1879  he  quit  trading 
in  tobacco,  and  purchased  a  mill-site,  which  he  improved  by  the  erection  of  a 
mill,  containing  valuable  machinery,  and  which  property  is  the  same  pur- 
chased by  Thompson. 

It  is  not  shown,  unless  inferentially,  that  any  portion  of  the  proceeds  of  the 
wife's  land  was  invested  in  this  property.  It  is  true  there  is  some  testimony 
tending  to  show  that  when  they  moved  to  Carrollton  the  husband  did  not  have 
any  large  amount  of  means  derived  through  himself;  but  how  much  he  made 
while  engaged  in  the  tobacco  business  does  not  appear.  He  seems  to  have 
made  something.  The  title  to  the  mill  property  was  taken  to  him.  This 
was  in  1879.  The  wife  knew  of  it  soon  after,  and  then  complained  to  him  of 
the  non-investment  of  the  proceeds  of  her  land  in  a  home.  He  thereupon 
purchased  one  at  the  price  of  $2,200,  had  the  title  made  to  the  wife,  and  ap- 
pears to  have  represented  to  her  that  the  most  of  the  purchase  money  had  been 
paid,  although  in  fact  but  $750  had  been  paid.  She  acquiesced  in  the  title  to 
the  mill  property  remaining  in  her  husband,  and  took  no  steps  to  have  any 
equity  or  right  of  her  own  established  in  it,  even  admitting  that  a  portion  of 
the  proceeds  of  her  land  had  been  invested  in  it;  and  thus  the  matter  rested 
from  1879  until  1883.    In  the  interim,  her  husband  sold  an  interest  in  the 


1  As  to  the  rights  of  the  husband's  creditors  in  the  separate  property  of  the  wife, 
used  by  the  husband  in  business,  see  Shay  v.  Dickson,  (N.  J.)  15  Atl.  Rep.  262,  and 
note;  Waal  v. Murphy,  (Ky.)  9  S.  W.  Rep.  375;  Buhl  v.  Peck,  (Mich.)  87N.W.  Rep. 
876l  See.  as  to  what  will  support  a  conveyance  from  husband  to  wife,  note.  ML:  Jen- 
kins v.  Middleton,  (Md.)  18  Atl  Rep.  155,  and  note.  See,  also,  Beck  v.  Lincoln,  (Iowa,) 
41 N.  W.  Rep.  61,  and  cases  cited.  ~^^r\n\o 
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property,  and  then  repurclxased  it.  He  also  mortgaged  it,  and  the  wife  united 
in  the  mortgage.  She  now  claims  that  her  husband  held  the  proceeds  of  her 
land  in  trust  for  her  under  the  agreement  between  them,  above  recited; 
that  by  way  of  its  execution,  in  part  at  least,  he  transferred  to  her  the  two 
Thompson  notes,  amounting  to  $2,000';  and  as  he  had  never  invested  for  her, 
of  the  $4,000  and  over  received  by  him,  but  the  $750  paid  on  her  home,  that 
she  is  entitled  to  hold  the  notes.  The  creditors  of  her  husband,  whose  debts 
were  created  in  1881,  1882,  and  1883,  in  response,  assert— First,  that  the 
transfer  of  the  notes  to  her  was  without  consideration,  and  fraudulent;  but, 
secondly,  that,  if  this  were  not  so,  then  she  was  but  a  creditor  of  the  bus- 
band,  and  the  transfer  was  a  forbidden  preference  of  her  by  the  debtor,  and 
operated  as  an  assignment  of  his  estate  for  the  benefit  of  all  his  creditors. 
The  notes  were  adjudged  to  Mrs.  Stairs,  and  the  creditors  have  appealed. 

Our  duty  is  to  look  at  the  question,  divested  of  all  sympathy  for  her  and 
her  children.  There  has  evidently  been  no  fraud  upon  her  part,  and  whatever 
loss  results  to  her  comes  from  that  trusting  confidence  which,  while  it  ennobles 
the  true  wife,  yet,  when  misplaced,  brings  misfortune.  Satisfied  of  her  hon- 
esty and  truthfulness,  we  have  in  the  main  based  the  above  statement  of  the 
case  upon  her  own  testimony ;  but,  admitting  that  she  is  in  no  respect  mistaken, 
yet  the  agreement,  if  it  may  be  called  such,  between  her  and  her  husband,  as 
to  the  reinvestment  of  the  proceeds  of  her  land,  was  very  general.  It  fixed 
no  time  or  place  or  particular  property  for  the  reinvestment.  No  property 
was  purchased  for  two  years  thereafter,  and  it  does  not  appear  that  any  of  the 
money  arising  from  the  sale  of  her  land  was  then  used  in  paying* for  or  im- 
proving it.  The  circumstances  above  recited  distinguish  this  case  from  ZaU 
imer  v.  Glenn,  2  Bush,  535;  Miller  v.  Edwards,  7  Bush,  394;  and  Campbell 
v.  Campbell's  Trustee,  79  Ky.  395. 

Here  there  was  no  loan  to  the  husband  of  the  money  arising  from  the  sale 
of  her  land,  but  she  allowed  him  to  receive  it  upon  a  promise  of  reinvestment 
for  her.  He  converted  it  to  his  own  use,  and  she  sanctioned  the  conversion. 
It  is  uncertain  how  he  used  it;  but,  if  any  of  it  was  invested  in  the  mill  prop- 
erty, yet  the  title  was  taken  to  him,  and,  although  she  learned  of  it  soon 
thereafter,  she  not  only  acquiesced  in  it  for  several  years,  during  which  the 
debts  of  the  appellants  were  created,  but  joined  in  a  mortgage  of  it  as  his 
property.  By  the  common  law,  contracts  between  the  husband  and  wife  were 
void  in  toto.  Tiiey  were  considered  as  one  person.  The  rule  is  otherwise  in 
equity.  For  many  purposes  it  treats  them  as  distinct  persons,  and  contracts 
between  them  will,  under  some  circumstances,  be  enforced  even  against  his 
creditors.  To  do  so  in  a  case  like  the  one  now  presented  would,  however, 
be  extending  the  rule  to  an  unwarrantable  and  dangerous  extent.  Not  only 
did  one  deed  divest  the  wife  of  title,  and  another  vest  the  title  to  the  prop- 
erty thereafter  purchased  in  the  husband  with  acquiescence  on  her  part  after 
it  came  to  her  knowledge,  but  it  is  utterly  uncertain  whether  any  of  the  pro- 
ceeds of  her  land  were  invested  in  the  property  so  purchased. 

This  is  a  much  stronger  case  against  any  equity  upon  the  part  of  the  wife 
than  existed  in  the  case  of  Pryor  v.  Smith,  4  Bush,  379.  There  a  tract  of 
land  was  in  part  paid  for  with  the  land  of  the  wife.  She  refused  to  part  with 
it  unless  its  value  was  secured' to  her  in  the  tract  purchased,  and  to  this  the 
husband  consented.  The  title  was  taken  to  him,  however,  and  subsequently, 
ina  contest  with  his  creditors,  she  was  denied  relief;  this  court  saying:  "These 
transactions  constituted  a  complete  conversion  and  reduction  of  her  estate  in 
the  land  by  her  husband  to  his  possession ;  and,  generally,  where  this  is  done, 
a  court  of  equity  will  not  interpose  to  provide  for  the  wife  to  the  exclusion  of 
the  claims  of  creditors." 

In  the  subsequent  case  of  Darnaby  v.  Darnaby's  Assignee,  14  Bash,  485, 
and  where  the  circumstances  were  calculated  to  appeal  still  more  strongly  in 
behalf  of  the  wife,  the  same  rule  was  announced;  and,  in  our  opinion,  to  hold 
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otherwise,  would  not  only  be  unjust  to  the  rights  of  innocent  creditors,  but 
would  open  a  door  to  fraud  and  perjury.  It  would,  moreover,  give  the  hus- 
band a  delusive  credit,  and  enable  him  to  deceive  those  dealing  with  him  upon 
the  strength  of  appearances,  which  in  this  instance  were  known  to  the  wife, 
and  acquiesced  in  by  her.  Indeed,  she  was  not  only  silent  as  to  any  claim  or 
interest  in  the  mill  on  her  part,  but  she  said  to  the  world,  by  uniting  in  the 
mortgage  of  it  as  belonging  to  her  husband,  that  she  had  no  right  or  equity 
in  it.  She  first  permitted  her  husband  to  obtain  the  proceeds  of  her  land  un- 
der a  promise  of  reinvestment.  Subsequently  she  acquiesced  in  bis  convert- 
ing the  same  to  his  own  use,  and  not  only  is  its  identity  gone,  but  it  does  not 
appear  what  use  he  made  of  it.  This  conduct  made  it  his  own.  The  mill 
property  was  indisputably  his,  and  the  notes  were  also.  Under  such  circum- 
stances, their  transfer  to  the  wife  was  unsupported  by  any  equity  which  can 
prevail  against  the  rights  of  his  creditors.  It  is  true,  section  3,  art.  2,  c.  52, 
Gen.  St.,  provides  that  the  husband  and  wife  may  sell  and  convey  her  land, 
but  in  such  case  "the  proceeds  shall  be  hers,  unless  otherwise  provided  in  (lie 
conveyance  or  the  obligation  of  the  purchaser." 

This  statute,  adopted  in  1873,  changed  the  law  theretofore  existing,  and 
which  provided  that  in  such  a  case  "the  proceeds  shall  be  his,  unless  other- 
wise expressly  provided  in  the  conveyance,  or  the  obligation  of  the  purchaser." 
2  Rev.  St.  c.  47,  art.  2,  §  2.  But  this  change  should  not  be  construed  to 
make  the  wife  the  creditor  of  the  husband  to  the  prejudice  of  creditors  in  a 
case  like  this  one,  where  she  lias  not  only  permitted  the  husband  to  reduce 
her  estate  to  his  possession,  although  under  a  promise  of  reinvestment  for 
her,  but  has  subsequently  allowed  him  to  convert  the  proceeds  to  his  own  use 
and  benefit,  thus  making  it  by  her  consent  and  in  law  his  own.  Such  con- 
duct npon  her  part,  however  innocent,  would  operate  as  a  fraud  upon  inno- 
cent parties,  if  she  could  still  assert  a  claim  to  the  prejudice  of  their  rights. 
In  such  a  case,  if  either  is  to  suffer,  she  must  bear  the  loss.  She  could  have 
secured  herself  at  the  proper  time,  and  in  the  proper  way;  and  cannot  be  al- 
lowed, when  in  fault  herself,  to  say  that  third  parties,  who  have  been  misled 
by  not  only  her  silence  when  she  should  have  spoken,  but  by  her  positive  acta 
in  recognizing  the  property  as  her  husband's,  shall  suffer  instead  of  herself. 
The  present  statute  declares  that  the  proceeds  of  a  Bale  of  her  land  shall  be 
hers,  in  the  absence  of  the  deed  or  obligation  of  the  purchaser  providing  oth- 
erwise; thus  affording  her  an  opportunity  to  have  the  same  settled  upon  her, 
or  to  hold  it.  This  was  the  object  of  the  change  in  the  law.  If,  however, 
she  does  not  avail  herself  of  this  right,  but  permits  her  husband  to  convert 
and  use  it  as  his  own,  then  she  cannot  thereafter  assert  a  claim  therefor 
against  his  estate  to  the  prejudice  of  his  creditors.  The  appellants  are  enti- 
tled to  be  first  paid  their  debts  out  of  the  proceeds  of  the  Thompson  notes. 
Whatever  may  remain  Mrs.  Stairs  will  be  entitled  to,  and  the  judgment  is  re- 
versed for  further  proceedings  in  conformity  with  this  opinion. 


Kyle  v.  O'Nbil.  et  ux. 
(Court  of  Appeals  of  Kentucky.    January  15, 1889.) 

VRAUPULEKT  CONVBYANCBft— ACTION  TO    SET  ABIDE— EQU1TT. 

A  creditor  cannot  sue  in  equity  to  set  aside  as  fraudulent  a  conveyance  by  his 
debtor,  or  one  made  by  a  third  party  at  his  instance,  of  property  beio aging  to  the 
debtor,  until  after  judgment  against  the  debtor,  ana  a  return  of  nulla  bona,  or 
after  a  proceeding  against  the  property  by  attachment. 

Appeal  from  Louisville  chancery  court;  I.  W.  Edwards,  Chancellor. 
This  was  a  suit  by  R.  B.  Kyle  against  Henry  J.  O'Neil  and  his  wife,  to  re- 
cover on  a  promissory  note  executed  by  H.  J.  O'Neil,  and  to  set  aside  as  fraud- 
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ulent  a  deed  of  conveyance  from  one  Higgins  to  Mrs.  O'Neil,  and  subject  tlie 
property  therein  attempted  to  be  conveyed  to  satisfy  plaintiff's  demand.    Mrs. 
O'Neil  filed  a  demurrer  to  the  petition,  which  was  sustained,  and  from  the 
judgment  dismissing  the  petition  as  to  her  plaintiff  appeals. 
Lane  &  Burnett,  for  appellant.    Matt  O'Doherty,  for  appellees. 

Holt,  J.  This  action  is  brought  upon  the  promissory  note  of  the  husband 
alone.  It  assails  a  conveyance  made  to  the  wife  by  a  third  party  subsequent 
to  the  creation  of  the  debt,  and  seeks  to  subject  the  land  to  its  payment.  The 
averments  of  the  petition  must  be  taken  as  true  upon  demurrer.  The  mate- 
rial ones  to  the  question  presented  are  that  the  husband  is  insolvent;  that  he 
paid  the  grantors  for  the  land,  and  had  it  conveyed  to  his  wife  to  defraud  his 
creditors.  The  demand  is  purely  a  legal  one,  and  in  such  a  case  the  creditor 
cannot  invoke  the  aid  of  a  court  of  equity  to  assail  as  fraudulent  a  convey- 
ance made  by  his  debtor,  or  one  made  by  a  third  party  at  the  debtor's  instance, 
of  .property  really  belonging  to  him,  save  in  two  ways,  to-wit:  He  must  first 
obtain  a  judgment  and  a  return  of  nulla  bona;  or,  if  he  desires  to  proceed 
against  the  property  at  the  outset,  then  he  can  only  do  so  by  suing  out  and 
prosecuting  an  attachment  as  provided  by  the  Code  of  Practice.  This  rule  is 
now  so  well  settled  in  this  state  that  its  propriety  is  not  open  to  question. 
Both  its  existence  and  its  wisdom  have  been  declared  by  repeated  decisions  of 
this  court.  It  has  long  been  the  rule  that  actions  to  annul  voluntary  convey- 
ances, and  those  made  to  defraud  creditors,  cannot  be  maintained  without  first 
having  judgment,  and  a  return  of  "No  property."  Napper  v.  Yager,  79  Ky. 
241.  The  reason  is  that  a  resort  to  the  legal  remedy  may  satisfy  the  demand. 
Moreover,  the  conveyance  cannot  be  questioned  by  the  parties  to  it,  and,  if 
the  legal  remedy  be  first  pursued,  third  parties,  whose  rights  may  be  entirely 
well  founded,  may  never  be  involved  in  what  may  prove  to  be  vexatious  and 
prolonged  litigation.  In  order,  .however,  to  give  a  more  speedy  remedy,  the 
Code  authorizes  the  creditor  to  proceed  in  the  first  instance  against  the  prop- 
erty by  suing  out  an  attachment.  This,  while  it  affords  the  creditor  an  ample 
remedy,  protects  both  the  debtor  and  the  grantee.  The  latter,  if  it  appear  he 
purchased  in  good  faith,  may  sue  for  a  wrongful  seizure  of  his  property,  while 
the  debtor,  if  the  attachment  be  discharged,  may  look  to  the  bond  for  indem- 
nity. In  this  mode  of  proceeding  a  lien  is  created,  and  the  court  subjects  the 
property  by  virtue  of  its  seizure  under  the  attachment,  provided  it  be  sus- 
tained. 

It  the  creditor  could  at  the  outset,  and  without  either  a  return  of  nulla  bona 
or  suing  out  an  attachment,  assail  the  conveyance,  third  parties  would  be  in- 
volved, when  the  legal  remedy,  had  it  been  pursued,  might  have  proven 
ample;  and  this,  too,  however  wrongful  might  be  the  proceeding,  without 
any  bond  being  executed  to  the  debtor,  or  any  seizure  of  the  property,  al- 
though a  lis  pendens  would  be  hanging  over  it,  however  protracted  might  be 
the  litigation.  Former  decisions  have,  however,  presented  the  reasons  for 
the  rule  so  fully  and  forcibly  that  further  discussion  of  the  matter  would  be 
but  repetition ;  and  it  is  sufficient  to  merely  redeclare  the  rule.  Barton  v.  Bar- 
ton,  80  Ky.  212;  Martz  v.  Pfeifer,  Id.  600.  It  matters  not  whether  the  debtor 
is  the  grantor,  or  whether,  having  paid  the  consideration,  he  cause  another  to 
make  the  conveyance  to  the  third  party.  In  the  one  case  the  statute  declares 
the  conveyance  to  be  void,  and  in  the  other  fraudulent.  The  reasons  for  the 
rule  apply  equally  in  each  case.  In  this  instance  the  creditor  had  obtained 
no  judgment  and  return  of  nulla  bona  against  the  husband,  who  was  the 
debtor,  nor  had  he  sued  out  any  attachment  against  the  property;  and  the 
lower  court  properly  held  that  the  averments  of  the  petition  were  insufficient 
to  authorize  any  relief  against  the  wife,  who  was  the  grantee. 

Judgment  affirmed. 
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Clark  ©.  Miller. 
{Court  of  Appeals  of  Kentucky.    January  10, 1889.) 

1.  Husband  anp  Wife— Antenuptial  Debts  op  Wife— Liability  op  Husband. 

Under  Gen.  St.  Ky.  c.  52,  art.  2,  §  4,  declaring  that  the  husband  shall  not  be  lia- 
ble for  any  debt  of  the  wife  contracted  before  marriage,  except  to  the  amount  of 
whatever  he  may  receive  from  her  independent  of  realty,  a  husband  is  liable  for 
his  wife's  antenuptial  debts  to  the  extent  of  property  received  by  him  from  her, 
though  such  property  before  and  after  the  marriage  was  exempt  from  seizure. 
Pktob,  J.,  dissenting.  $ 

9.  Attachment— Affidavit  bt  Attobnet. 

Under  Civil  Code  Ky.  %  106,  authorizing  an  order  of  attachment  upon  an  affidavit 
of  plaintiff,  and  section  650,  permitting  any  affidavit  required  or  a  party  to  be 
made  by  his  attorney,  if  he  is  absent  from  the  county,  the  petition,  the  statements 
of  which  purport  to  be  those  of  the  plaintiff,  verified  by  his  attorney,  the  verifica- 
tion stating  that  plaintiff  is  absent  xrom  the  county,  may  be  used  for  an  affidavit. 

8.  Same— Vebipication. 

A  verification  "that  statements  in  n  the  petition  are  true,  omitting  the  word  "the" 
before  the  word  u  statements, "  is  sufficient. 

Appeal  from  court  of  common  pleas,  Jefferson  county;  Emmet  Field, 
Judge. 

Charles  Carroll,  for  appellant.    Farleigh  <fc  Straus,  for  appellee. 

Holt,  J.  The  appellee»KW.  H.  Miller,  sues  to  recover  a  personal  judgment 
against  the  appellant,  S.  W.  Clark,  upon  a  debt  created  by  the  w^fe  of  the 
latter  prior  to  her  marriage  to  him,  upon  the  ground  that  he  received  by  her 
personal  property  greater  in  value  than  the  debt.  A  recovery  is  resisted 
upon  the  ground  that  before  and  at  the  time  of  their  marriage  she  was  a  bona 
fide  housekeeper  with  a  family  of  this  commonwealth;  that  all  the  personal 
property  then  owned  by  her,  and  received  by  her  husband  from  her,  was 
under  the  law  exempt  from  seizure  for  debt;  and  that  upon  their  marriage  he 
at  once  became  and  has  ever  since  remained  a  housekeeper  with  a  family, 
owning  no  personalty  save  that  received  from  his  wife.  Section  4,  art.  2,  c. 
52,  Gen.  St.,  provides:  "The  husband  shall  not  be  liable  for  any  debt  or  re- 
sponsibility of  the  wife  contracted  or  incurred  before  marriage,  except  to  the 
amount  or  value  of  whatever  he  way  receive  by  her  independent  of  real  estate. " 
It  is  urged  that  his  liability  should  be  confined  to  the  value  of  such  property 
derived  by  him  from  the  wife  as  was  liable  for  her  debts  prior  to  the  mar- 
riage; that  this  is  the  proper  construction  of  the  statute;  and  that  it  would 
be  unreasonable  to  hold  him  responsible  to  her  creditor  for  the  value  of  prop- 
erty, which,  when  it  was  held  by  her,  could  not  be  reached  for  her  debt,  and, 
as  is  now  claimed,  cannot  now  be  taken  from  him  by  reason  of  the  exemp- 
tion; in  other  words,  that  the  change  of  ownership  by  reason  of  the  marriage 
has  not  prejudiced  the  creditor.  The  language  of  the  statute  is  quite  com- 
prehensive. It  makes  the  husband  liable  for  the  value  of  whatever  he  re- 
ceives by  the  wife,  aside  from  real  estate.  Its  terms  certaiuly  include  prop- 
erty which  was  exempt  to  the  wife  prior  to  the  marriage. 

In  arriving,  however,  at  the  proper  construction  of  a  statute,  the  words  are 
not  alone  to  be  considered;  but  the  intention  of  the  law-maker,  as  well  as  the 
reason  for  its  enactment,  and  indeed  the  spirit  and  purpose  of  it,  are  rather 
to  be  regarded.  The  language  employed  is  but  an  aid  to  their  ascertainment. 
By  the  strict  rule  of  the  common  law  the  husband  is  liable  during  coverture 
for  all  the  debts  of  the  wife  contracted  prior  to  their  marriage,  although  she 
may  come  to  him  entirely  portionless.  This  rule  was  not  only  unjust,  but 
inimical  to  the  creation  of  the  marital  relation.  Our  legislature,  therefore, 
changed  it,  and  made  the  husband  responsible  only  to  the  extent  of  the  value 
of  the  property  received  by  him.  The  only  reason  for  and  the  only  test  of 
this  liability,  furnished  in  the  act  by  the  law-making  power,  is  the  reception 
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of  the  property;  and  to  it  we  must  look  in  determining  the  extent  of  this  in- 
novation upon  the  common  law,  instead  of  the  condition  of  the  wife's  cred- 
itor before  and  after  her  marriage.  Prior  thereto  she  was  personally  liable 
for  the  debt.  Her  right  to  say  that  the  property  was  exempt  from  seizure  for 
its  payment  was  personal  to  her,  arising  out  of  her  condition.  She  might 
have  paid  it  if  she  had  chosen  to  do  so,  through  means  derived  from  this 
property.  She  might  have  pledged  it  for  its  payment,  or,  if  she  had  ceased 
to  be  a  housekeeper,  it  would  have  been  liable.  By  her  marriage,  however, 
it  became  the  property  of  her  husband,  and  in  truth  it  may  be  properly  said 
that  her  creditor  is  prejudiced  by  the  change,  or  at  least  may  be,  unless  the 
husband  can  be  held  liable  for  its  value.  The  reason  for  this  statutory  lia- 
bility is  that  his  estate  has  been  increased  to  the  extent  of  the  value  of  the 
wife's  property.  This  much  has  been  added  to  it;  and  whether  the  identical 
property  thus  received  be  exempt  or  not  to  him  as  the  head  of  the  family,  yet 
we  see  no  just  or  sufficient  reason  why  he  should  not  be  personally  liable  to 
the  extent  of  its  value.  Indeed,  a  different  rule  would  lead  to  injustice. 
Here  the  creditor  has  attached  a  debt  owing  to  the  husband,  and  claims  the 
right  to  subject  enough  of  it  to  satisfy  his  claim  created  by  the  wife,  because 
the  husband  received  more  in  value  by  the  mariage  than  the  amount  of  it. 
Now,  suppose  A.  has  $10,000  owing  to  him.  He  marries  B.,  who  at  the 
time  owes  0.  $200,  and  gets  by  her  property  worth  $500.  It  becomes  abso- 
lutely his  by  the  marriage.  He  sells  it,  and  his  estate  then  amounts  to  $10,500, 
and  all  opportunity  of  payment  to  0.  is  gone,  unless  A.  is  to  be  held  person- 
ally liable.  In  such  a  case  there  is  no  good  reason  why  the  husband  should 
not  be  personally  liable  for  this  antenuptial  debt  of  the  wife.  His  estate 
has  been  increased  that  much,  and  more;  he  has  received  the  property;  and 
this  is  the  ground  upon  which  the  legislature,  and  justly,  in  our  opinion, 
based  his  personal  liability.  It  should  not  be  made  to  depend  upon  the 
amount  of  property  he  owns  at  his  marriage,  nor  upon  its  previous  status, 
but  upon  its  value  when  he  obtains  it.  He  is  not  to  be  regarded  as  a  donee 
or  a  purchaser.  The  common  law  made  him  liable  during  the  coverture  for 
all  of  the  antenuptial  debts  of  the  wife,  whether  he  received  property  by  her 
or  not,  upon  the  score  of  duty  to  discharge  all  of  her  obligations.  He  was 
not  liable  as  a  debtor,  but  as  the  husband.  Our  legislature,  recognizing  the 
hardship  of  this  rule,  restricted  this  liability  to  the  value  of  what  he  might 
receive  by  her.  The  limitation  as  to  the  liability  was  for  his  benefit,  and  in 
conferring  it  the  legislature  have  seen  proper  to  say,  as  they  had  a  right  to 
do,  that  he  shall  be  liable  to  the  extent  of  the  value  of  all  the  property  de- 
rived from  her.  The  law  upon  marriage  vests  the  title  to  the  wife's  person- 
alty in  the  husband  absolutely.  The  common  law  made  him  pay  all  of  her 
debts,  if  enforced  during  the  marriage,  without  regard  to  what  she  might 
bring  him;  and  the  statute  has  merely  narrowed  this  liability,  based  upon 
duty,  to  a  certain  limit.  In  our  opinion,  the  language  of  the  statute,  the  his- 
tory of  the  law  upon  this  subject,  as  well  as  justice  and  reason,  demand  this 
construction. 

The  grounds  of  the  attachment  in  this  case  were  set  out  in  the  petition.  It 
of  course  purported  to  be  the  statement  of  the  plaintiff.  It  was  verified,  how- 
ever, by  the  attorney;  the  verification  stating  that  the  plaintiff  was  absent 
from  the  county.  Section  196  of  the  Civil  Code  authorizes  the  making  of  an 
order  of  attachment  upon  the  filing  of  an  affidavit  of  the  plaintiff,  setting 
forth  certain  grounds  for  it;  and  section  550  provides:  "Any  affidavit  which 
this  Code  requires,  or  authorizes  a  party  to  make,  may,  unless  otherwise  ex- 
pressed, be  made  by  his  agent  or  attorney,  if  he  be  absent  from  the  county." 
•It  is  admitted  that  the  attorney  may,  in  the  absence  from  the  county  of  "his 
client,  make  the  affidavit;  but  it  is  insisted  that  a  statement  purporting  to  be 
that  of  the  client,  and  then  a  verification  of  it  by  the  attorney,  is  not  suffi- 
cient; in  other  words,  that  the  statement  or  affidavit  of  the  latter  must  set 
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forth  the  grounds  of  the  attachment.  He,  however,  verifies  the  statements 
of  the  petition.  He  says  they  are  true.  He  makes  the  statement  of  the  cli- 
ent his  own  affidavit.  It  has  frequently  been  held  .that  if  a  verified  petition 
contains  a  statement  of  all  the  grounds  necessary  to  the  issuance  of  an  attach- 
ment, it  will  be  regarded  as  supplying  the  place  of  a  separate  affidavit,  and 
that  it  may  be  verified  by  the  agent  or  attorney  in  the  absence  from  the  county 
of  the  client.    Institution  v.  Bank,  1  Meto.  (Ky.)  156. 

It  is  also  contended  that  the  verification  is  defective,  upon  the  ground  that 
the  word  "the"  is  omitted  in  the  statement, — "he  says  that  statements  in  the 
foregoing  petition  are  true."  It  is  manifest  it  was  a  mere  omission  of  the 
draughtsman ;  and,  as  it  is,  it  is  substantially  sufficient.  These  two  objec- 
tions to  the  sufficiency  of  the  order  of  attachment  are  quite  technical.  It  is 
true  the  remedy  is  an  extraordinary  one,  born  of  the  statute,  and  its  provis- 
ions must  be  substantially  complied  with ;  but  mere  technical  objections  should 
not  be  allowed  to  defeat  their  operation. 

The  judgment  of  the  lower  court  conformed  to  the  views  above  expressed, 
and  is  therefore  affirmed.    • 

Prvob,  J.,  (dissenting.)  The  husband  is  not  liable  in  this  case  for  several 
reasons :  First.  The  creditors  of  the  wife  had  no  right  to  subject  the  exempted 
property  to  the  payment  of  their  debts.  Second.  The  wife  had  the  right  to  give 
or  sell  this  property  to  another  without  making  the  purchaser  or  donee  responsi- 
ble to  the  creditor  of  the  wife;  and,  the  contract  of  marriage  vesting  the  title 
in  her  husband  as  against  creditors,  he  like  any  other  purchaser,  is  not  liable 
for  its  value  to  satisfy  the  debts  of  the  wife.  Third.  The  husband  owning 
no  property  but  this  obtained  by  the  marriage,  and  it  being  exempt  by  law, 
and  he  a  housekeeper,  the  exemption  followed  the  property.  Fourth.  There 
can  be  no  such  rule  in  law  or  equity  that  would  forbid  the  creditor  from  sell- 
ing the  property  because  it  is  exempt,  and  at  the  same  time  make  the  debtor 
liable  for  its  value.  Fifth.  In  no  case  can  a  purchaser  for  value  from  the 
debtor  be  held  liable  to  the  creditors  of  the  debtor  for  property  purchased, 
where  the  consideration  has  passed,  if  that  property  at  the  time  was  exempt 
from  seizure  and  sale  under  execution.  Whether  the  consideration  was  that 
of  marriage  or  the  payment  of  money  is  immaterial. 


Maxwell  v.  Bryant  et  al.t  (two  cases.) 

Ludlow  t>.  Maxwell.1 

i 

(Court  of  Appeals  of  Kentucky.    June  Id,  1888.) 

"L  Appeal— Dismissal— Attorney's  Fees. 

An  appeal  wffl  not  be  dismissed  on  the  motion  of  one  to  whom  the  appellant  has 
sold  all  his  interest  in  the  property  in  litigation,  with  the  agreement  that  he  (the 
purchaser)  shall  pay  all  costs  and  attorney's  fees,  until  payment  or  tender  of  such 
fees  and  costs  is  made. 

2.  Same— Death  op  Appellee— Rights  of  Heir. 

Where,  pending  an  appeal  from  a  judgment  concerning  land,  the  appellee  dies, 
and  one  of  the  heirs  conveys  her  interest  to  a  trustee,  ana  afterwards  prepares  to 
sue  for  cancellation  of  the  conveyance,  a  motion  by  the  trustee,  the  other  heir,  and 
the  appellant,  to  reverse  the  judgment  and  remand  the  cause,  with  instructions  to 
the  trial  court  to  dismiss  the  suit,  to  which  the  grantor  in  the  deed  of  trust  objects, 
will  be  overruled. 

Appeals  from  circuit  court,  Kenton  county;  W.  £.  Authur,  Judge. 
Edward  H.  Maxwell  offered  for  probate  in  the  county  court  of  Kenton 
county  a  writing  purporting  to  be  the  will  of  his  deceased  wife,  Louisa  Max- 


1  Publication  delayed  by  failure  to  receive  copy. 
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well,  in  which  he  was  named  executor.  Helen  A.  Bryant  and  others,  children 
of  the  deceased*  contested  the  will.  Probate  was  allowed,  and  an  appeal  was 
taken  to  the  circuit  court  of  Kenton  county,  where  the  judgment  of  the 
county  court  was  reversed,  and  the  proponent  appeals.  Maxwell  moved  for 
his  costs,  to  be  allowed  out  of  the  decedent's  estate,  which  were  refused,  and 
he  also  appeals  from  this  order.  In  the  life-time  of  Mrs.  Maxwell  she  had 
had  a  suit  involving  the  division  of  land  with  one  W.  S.  Ludlow,  and  obtained 
a  decree,  from  which  Ludlow  appealed. 

O'Hara  <fe  Bryan  and  W.  W*  Cleary,  for  Maxwell  and  Mrs.  Conner,  flai- 
lam  &  Myers,  for  appellees. 

Pryor,  C.  J.  In  the  first  two  cases  of  Maxwell  v.  Bryant  it  appears  that 
Maxwell,  the  appellant,  had  transferred  his  Interest  to  the  property  in  contro- 
versy to  McCoy,  for  a  moneyed  consideration  paid,  and  upon  the  further  con- 
sideration that  McCoy  was  to  pay  the  attorney's  fees  of  counsel  for  Bryant, 
and  all  costs.  McCoy  and  the  appellees  in  those  cades  come  now,  and  move 
the  court  to  dismiss  the  appeals.  This  motion  is  objected  to  by  Maxwell,  and 
by  his  counsel,  O'Hara,  Bryan,  and  Cleary.  No  tender  has  been  made  of  the 
attorney's  fees,  oroffer  to  pay,  and  a  compliance  with  the  terms  of  settlement 
must  be  shown  before  this  court  will  dismiss  the  appeals  over  the  objection 
of  the  appellant  and  his  counsel. 

In  the  case  of  Ludlow  v.  Maxwell  it  appears  that  this  was  a  proceeding  in 
the  court  below  to  divide  a  valuable  tract  of  land  and  lots  in  the  county  of 
Kenton;  that  Mrs.  Maxwell  obtained  a  judgment  below  favorable  to  her  in- 
terest, and  against  that  of  Ludlow,  who  prosecutes  the  appeal.  Mrs.  Maxwell 
is  now  dead,  having  left  two  children.  One  of  them,  Mrs.  Conner,  conveyed 
her  interest  in  this  land  to  a  trustee,  who  now  unites  with  Ludlow,  the  ap- 
pellant, and  with  the  other  child  of  Mrs.  Maxwell,  in  a  motion  asking  this 
court  to  reverse  the  judgment  below,  with  directions  to  dismiss  the  petition. 
Mrs.  Conner,  by  her  counsel,  opposes  the  motion,  and  says  that  the  trust  deed 
is  void,  and  she  has  employed  counsel  to  have  it  canceled.  Her  counsel  is  the 
same  employed  by  her  mother  to  bring  the  original  action  for  a  division.  If 
the  statement  of  counsel  be  true,  the  beneficiary,  Mrs.  Conner,  has  a  direct  in- 
terest in  the  controversy;  and  if  this  action  was  pending  below  she  could  be 
made  a  party,  and  allege  her  complaint.  She  has  the  right  to  be  heard  here, 
and  therefore  the  motion  in  each  case  is  overruled. 


Versailles  &  N.  Turnpike  Co.  t>.  Town  of  Versailles.. 
iCowrt  of  Appeal*  of  Kentucky.    January  15, 1889.) 

TUBNPTEE8  AHD  TOLL-ROADS— LIABILITY  FOR  RSPAIBS. 

Where  part  of  the  road  of  a  turnpike  company  lies  within  the  limits  of  a  town, 
and  it  is  the  duty  of  the  oompany,  under  its  charter,  to  keep  its  road  in  proper  re- 
pair, and  the  toll  it  is  authorized  to  collect  is  fixed  in  the  ratio  of  the  length  of  the 
road,  and  the  full  amount  of  the  toll  authorized  hy  the  oharter  is  collected,  and 
the  town,  in  performance  of  its' duty  to  keep  its  streets  in  order,  repairs  the  street 
upon  which  the  turnpike  road  is  situated,  it  can  recover  from  the  company  tbe 
amount  expended,  not  in  excess  of  that  necessary  to  put  the  road  in  the  condition 
required  hy  the  company's  charter. 

Appeal  from  circuit  court,  Woodford  county;  J.  R.  Morton,  Judge. 

This  was  an  action  by  the  town  of  Versailles  against  the  Versailles  &  Nich- 
olasville  Turnpike  Company,  to  recover  of  defendant  a  sum  of  money  which 
plaintiff  had  expended  in  making  repairs  upon  the  portion  of  defendant's  road 
that  is  situated  within  the  corporate  limits  of  Versailles.  Judgment  for  plain- 
tiff, and  defendant  appeals. 

/.  />.  Hunt  and  E.  M.  Wallace,  for  appellant.  />.  L.  Thornton  and  IF.  0. 
Davis,  for  appellee. 
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Lewis,  C.  J.  The  trial  of  this  action  being  submitted  to  the  court  with- 
out a  jury,  the  following  conclusions  of  fact  were  found  and  stated  in  wriU 
ing:  That  appellant,  under  its  charter  granted  by.  the  legislature  in  1848, 
constructed  a  turnpike  road  from  Versailles  to  Nicholas ville,  beginning  at  a 
point  within  the  corporate  limits  of  the  first-named  town,  called  "Dean's  Cor- 
ner;" that,  although  the  limits  of  Versailles  have  been  extended  from  time  to 
time  by  acts  of  the  legislature,  the  last  one  having  been  passed  in  1868, 
whereby  about  800  yards  of  the  turnpike  road  was  included,  appellant  con- 
tinued from  the  date  of  its  construction  to  control  and  keep  it  in  repair  fit  for 
public  use  its  entire  length,  until  1878,  when  that  portion  lying  within  the 
boundary  of  Versailles  was  abandoned,  and  by  reason  of  the  neglect  and  in- 
attention of  appellant  became  greatly  out  of  repair  and  unfit  for  public  use; 
that  during  the  years  1879, 1880,  1881,  and  1882  the  appellee  caused  work  to 
be  done  upon  it  to  the  value  of  $1,471.43,  and  instituted  this  action  to  re- 
cover that  sum;  but  the  lower  court  found  that  more  work  was  done  and  ma- 
terials furnished  than  necessary  to  put  the  road  in  the  condition  required  by 
the  charter  of  the  company,  for  the  use  it  was  intended,  the, surplus  expend- 
iture having  been  made  to  put  it  in  the  condition  required  for  a  street,  and 
rendered  judgment  for  only  the  sum  of  $847.50,  the  estimated  value  of  the 
work  required  and  done  for  a  turnpike  road. 

It  was  by  the  charter  made  the  duty  and  condition  of  the  right  of  the  Ver- 
sailles &  Nicholasville  Turnpike  Company  to  exact  toll  to  keep  its  road  in 
proper  repair,  and  fit  for  public  use,  from  one  terminal  point  to  the  other; 
and,  as  the  toll  it  was  authorized  to  collect  was  in  the  first  instance  fixed  in 
the  ratio  of  the  length  of  the  road,  it  necessarily  follows  that,  as  long  as  the 
full  amount  of  toll  authorized  by  the  charter  is  collected,  the  duty  devolved 
upon  it  to  keep  in  repair  and  fit  for  the  use  designed  the  whole  and  every 
part  of  the  road.  While,  therefore,  the  duty  is  imposed  upon  the  town  of 
Versailles  to  keep  its  streets  in  a  condition  fit  for  public  use,  and  the  power 
is  given  to  levy  and  collect  necessary  taxes  for  the  purpose,  including  the 
street  upon  which  appellant's  road  now  is,  the  turnpike  company  is  not  re- 
leased from  its  obligation,  nor  can  it  claim  exemption  from  its  original  un- 
dertaking to  keep  in  proper  repair  that  part  of  its  road  within  the  town  lim- 
its, until  it  clearly  appears  it  has  ratably  diminished  its  tolls.  It  cannot  claim 
and  enjoy  the  benefit  of  the  full  amount  of  tolls  on  its  road,  and  at  the  same 
time  shift  the  burden  of  keeping  it,  or  any  part  of  it,  in  repair,  to  the  town 
of  Versailles. 

It  is  not  a  material  inquiry  whether  the  company  had  or  had  not  the  right 
originally  to  construct  and  control  a  turnpike  within  the  corporate  limits  of 
the  town;  for  having  actually  done  so  without  question,  and  enjoyed  the 
benefits  of  that  part  of  its  road  since  1848,  it  is  now  estopped  to  deny  its  ob- 
ligation to  perform  the  condition  upon  which  it  has  without  hinderance  exer- 
cised that  right.  As  the  duty  was  imposed  upon  the  town  to  keep  the  street 
in  repair  upon  which  the  road  of  appellant  is  situated,  and  the  town  au- 
thorities were  liable  to  indictment  for  failing  to  perform  that  duty,  and  they 
were  thus  constrained  to  do  what  in  part  it  was  the  duty  of  appellant  to  do, 
but  failed  and  refused  to  do,  and  what  was  to  that  extent  of  value  to  it,  in 
our  opinion  there  can  be  no  question  of  the  right  of  the  appellee  to  recover 
the  amount  adjudged  by  the  lower  court. 

Judgment  affirmed. 
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Thomas'  Adm'r  «.  Thomas'  Adm'x  et  of. 

Fluty  et  ux.  v.  Butler  et  usb>1 
(Court  of  Appeals  of  Kentucky.    June  14, 1888.) 

1.  Exkctttiow— Sale— Mistake  as  to  Amouwt— Waitbr  bt  Debtor. 

A  mistake  of  a  sheriff  by  which  he  sells  land  for  more  than  the  execution  debt*, 
interest,  and  costs,  is  waived  by  the  execution  debtor  refusing  to  receive  the  ex- 
oess,  and  directing  its  repayment  to  the  purchaser. 

2.  Same— Debd  bt  Sheriff's  Successor— Certificate. 

The  successor  of  a  sheriff  who  has  sold  land  under  execution  can  oonvey  to  the 
purchaser  without  a  certificate  from  his  predecessor  that  the  purchase  money  has 
been  paid,  as  Rev.  St.  Ky.  a  36,  art  18, 1 10,  unlike  act  Ky.  Feb.  U,  1809,  does  not 
require  such  certificate. 
8.  Same— Deed  aftbb  Debtor's  Death. 

Land  sold  at  sheriff1  s  sale,  in  the  debtor's  life-time,  may  be  oonveyed  after  his 
death;  the  statutory  time  for  redemption  having  expired. 
4.  Same— Purchase  bt  Debtob'b  Widow—- Rights  of  Hbibs. 

Where  land  is,  after  the  time  for  redemption  expires,  sold  by  the  purchaser  to 
the  widow  and  administratrix  of  the  debtor,  who  has  diea  since  the  sale,  in  the  ab- 
sence of  evidence  that  the  purchase  was  made  for  the  debtor's  benefit,  or  that  the 
administratrix  had  funds  of  the  estate  with  which  to  redeem,  her  purchase  will 
not  redound  to  the  benefit  of  the  debtor's  heirs  and  creditors* 

Appeal  from  circuit  court,  Estill  county;  John  S.  Mahok,  Special  Judge. 

Suit  by  H.  H.  Thomas1  administrator  d.  6.  n.,  against  the  heirs,  devisees, 
and  creditors  of  said  decedent,  and  against  the  administratrix  and  heirs  of  H. 
C.  Thomas,  deceased,  and  the  administratrix  and  heirs  of  M.  L.  Thomas,  de- 
ceased, (said  H.  C.  and  M.  L.  Thomas  having  been  executors  of  the  will  of 
H.  H.  Thomas,)  to  obtain  a  settlement  of  the  estate  of  said  H.  H.  Thomas. 
Also  suit  by  R.  Fluty  and  wife,  who  was  the  widow  and  administratrix  of 
M.  L«  Thomas,  deceased,  against  David  Butler  and  wife,  who  was  the  widow 
and  administratrix  of  H.  0.  Thomas,  deceased,  to  recover  a  tract  of  land  which 
was  involved  in  the  first  suit.  The  suits  were  heard  together.  It  was  al- 
leged that  H.  C.  Thomas  was  largely  indebted  to  the  estate  of  H.  H.  Thomas, 
and  that  a  tract  of  land  devised  to  him,  on  which  his  widow  (since  Mrs.  But- 
ler} resided,  was  liable  for  the  payment  of  debts  of  testator.  Mrs.  Butler 
claimed  the  land  under  a  sheriff's  sale  to  one  Cochrell,  and  a  sale  by  the  latter 
to  her;  the  land  being  conveyed  by  the  sheriff  to  her  directly.  Fluty  and 
wife  claimed  under  another  execution  sale.  The  court  found  that  Mrs.  But- 
ler's title  to  the  land  was  paramount,  and  rendered  Judgment  in  her  favor. 
From  this  judgment  the  administrator  of  H.  H.  Thomas,  Fluty  and  wife,  and 
the  heirs  and  creditors  of  H.  C.  Thomas  appeal* 

Robert  Riddell,  H.  C.  Lilly  &  Son,  and  Thomas  Turner,  for  appellants. 
J.  N.  Cardwell  and  B.  J.  Peters,  for  appellees. 

Bennett,  J.  The  controlling  question  to  be  determined  In  these  cases  is 
whether  the  land  in  controversy  belongs  to  the  appellee  Mrs.  Butler.  The 
sheriff  of  Estill  county,  having  an  execution  in  his  hands  in  favor  of  T.  M. 
Barnes  against  H.  0.  Thomas,  sold  the  land  1n  controversy  to  satisfy  said  ex- 
ecution on  the  third  Monday  in  February,  1867.  The  sale  was  made  at  the 
court-house  door  on  a  county  court  day.  H.  C.  Thomas  surrendered  said  land 
in  writing  to  the  sheriff,  for  the  purpose  of  levy  and  sale.  At  the  sale,  Har- 
rison Cochrell  purchased  the  land  at  the  price  of  #280,  which  was  less  than 
two-thirds  of  its  appraised  value.  H.  O.  Thomas  died  in  the  fall  of  1867,  without 
having  redeemed  said  land.  In  1873,  no  person  having  redeemed  said  land* 
Mrs.  Butler,  who  was  the  wife  of  H.  0.  Thomas,  at  the  time  of  his  death,  and 
subsequently  married  David  Butler,  purchased  said  land  from  Cochrell  at  the 


1  Publication  delayed  through  inaccessibility  of  copy. 
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price  that  he  paid  for  it,  and  interest  thereon.  The  sheriff  that  sold  said  land 
never  conveyed  the  same  to  Cochrell.  Said  sheriff's  successor  in  office,  by 
written  directions  of  Cochrell,  made  Mrs.  Butler  a  deed  to  the  land  on  the 
14th  day  of  October,  1878.    The  fact  that  the  sale  was  regular  is  not  denied. 

It  is  contended  here  that  Cochrell  purchased  the  land  for  the  benefit  of  H.  C. 
Thomas,  and  that  the  latter  famished  the  money  with  which  to  pay  off  the  pur- 
chase price  of  the  land.  The  record  discloses  no  fact  or  circu  instance  of  the  kind. 
On  the  contrary,  it  is  alleged  in  the  appellee's  answer  and  cross-petition  that 
Cochrell  purchased  the  land  for  himself  and  paid  the  purchase  price,  and  that 
she  purchased  the  same  from  him  at  the  price  he  paid  for  it  and  the  interest 
thereon.  These  allegations  are  not  denied.  Besides,  Cochrell,  whose  deposi- 
tion was  taken  by  the  appellants,  swears  substantially  to  the  same  facts,  and 
there  is  no  evidence  in  the  record  tending  to  show  a  different  state  of  case. 

It  is  also  contended  that,  inasmuch  as  the  sheriff  sold  said  land  for  $2S 
more  than  the  execution  debt,  interest,  and  cost  amounted  to,  the  sale  was 
void.  Conceding  that  this  excess  would  ordinarily  render  the  sale  void,  yet 
it  will  not  be  controverted  that  the  execution  defendant  could  not  waive  the 
error.  The  record  shows  that  the  sheriff  informed  H.  C.  Thomas,  shortly 
after  the  sale,  of  the  mistake,  and  tendered  him  the  $23,  but  he  directed  the 
sheriff  to  return  the  $23  to  Cochrell,  and  to  let  the  sale  stand.  By  this  act  H. 
C.  Thomas  waived  the  right  to  take  advantage  of  the  error;  and,  as  he  elected 
to  waive  the  error,  the  appellants  have  shown  no  right  to  take  advantage 
of  it. 

It  is  contended  by  the  appellants  that  the  successor  of  the  sheriff  making 
the  sale  had  no  right  to  convey  the  land,  unless  a  certificate  of  said  sheriff  was 
produced  showing  that  the  purchase  money  had  been  paid.  There  are  old  de- 
cisions of  this  court  holding  that  the  production  of  such  certificate  was  pre- 
requisite to  the  successor's  right  to  make  a  conveyance;  but  these  decisions 
were  based  upon  the  statute  of  this  state,  approved  February  11, 1809,  which 
authorized  the  sheriff  in  office  to  convey  land  that  had  been  sold  under  execu- 
tion by  his  predecessor  in  office  upon  the  production  by  the  purchaser  of  the 
certificate  or  receipt  of  his  predecessor,  showing  "the  actual  purchase"  and 
the  payment  of  the  purchase  money.  There  was  no  such  requirement  in  the 
law  under  which  the  sale  in  this  case  was  made.  At  the  time  the  sale,  trans- 
fer, and  conveyance  were  made,  the  Revised  Statutes  were  in  force;  and  sec- 
tion 10,  art.  13,  c  36,  provided:  "The  sheriff  who  sells  land  under  execution, 
or  his  deputy,  or  the  successor  of  the  former,  must  convey  the  title  sold  to 
the  purchaser  or  his  assignee,  or  his  heirs  or  devisee,  if  the  same  is  not  re- 
deemed. "  Under  this  section  the  prerequisite  of  producing  a  certificate  or  re- 
ceipt of  the  former  sheriff  showing  the  purchase  and  the  payment  of  the  pur- 
chase money  was  dispensed  with.  This  section  makes  it  the  duty  of  the  suc- 
cessor in  office  to  make  the  conveyance  to  the  purchaser  or  his  assignee,  etc., 
if  the  land  has  not  been  redeemed.  A  similar  provision  is  contained  in  the 
General  Statutes. 

It  is  contended  that  the  sheriff  had  no  right  to  make  the  conveyance  after 
the  death  of  H.  C.  Thomas.  It  has  been  held  time  and  again  that  in  a  chan: 
eery  proceeding  for  the  purpose  of  conveying  the  title  to  land,  if  the  owner 
dies  between  the  time  of  the  decree  for  the  sale  and  the  sale  and  confirmation, 
or  between  the  time  of  the  confirmation  and  the  making  of  the  deed,  (the  lat- 
ter is  changed  by  the  Cfvil  Code  of  Practice,)  it  is  the  duty  of  the  court  to 
have  his  heirs  brought  before  it  before  proceeding  to  make  the  conveyance. 
The  bringing  of  the  heirs  before  the  court  is  a  jurisdictional  necessity,  for  the 
reason  that  the  conveyance  must  be  made  in  their  names.  But  as  the  sheriff 
seizes  and  sells  the  title  of  the  execution  defendant  by  virtue  of  his  authority 
as  a  ministerial  officer,  and  as  he  conveys  the  title  in  his  own  name,  and  not 
in  the  name  of  the  execution  defendant,  the  reason  of  the  chancery  rule  does 
not  apply  to  him ;  therefore,  after  the  time  allowed  the  defendant,  or  his  heirs, 
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in  case  of  his  death,  to  redeem  the  land  has  expired,  the  sheriff  may  make  the 
conveyance  to  the  purchaser  or  his  assignee. 

The  record  fails  to  disclose  that  the  appellee,  as  the  administratrix  of  H.  C. 
Thomas,  had  any  means  belonging  to  his  estate  with  which  to  redeem  said 
land.  After  the  time  of  the  right  of  redemption  had  expired,  the  land  be- 
longed absolutely  to  Cochrell,  and  he  sold  it  to  the  appellee,  and  she  bought 
it  for  herself,  and  paid  for  it,  as  the  record  shows,  with  her  own  means.  We 
therefore  cannot  decide,  in  view  of  the  further  fact  that  there  was  no  fraud 
or  collusion  in  the  transaction,  that  her  purchase  redounded  to  the  benefit  of 
H.  C.  Thomas'  heirs  and  creditors. 

Mrs.  Fluty  claims  the  land  by  virtue  of  an  execution  sale  in  favor  of  Maj. 
Turner  against  H.  G.  Thomas'  administrator  and  heirs.  Said  execution  was 
issued,  and  the  land  sold  under  it,  long  after  Cochrell's  purchase;  therefore 
Mrs.  Fluty  acquired  no  title  to  the  land  as  against  said  purchase. 

After  a  careful  review  of  the  entire  record  we  find  no  reversible  error* 

The  judgment  is  affirmed. 


State  v.  Fisk  University. 
{Supreme  Court  of  Tennessee.    January  38, 1880.) 

Colleges  and  Universities— /Taxation— Constitutional  Law. 

A  tract  of  six  acres  of  land,  part  of  a  larger  body  purchased  by  a  university,  and 
divided  from  the  residue,  on  which  the  main  buildings  are  erected,  by  streets  only, 
on  which  two  small  buildings  are  erected  and  used  by  the  primary  departments,  the 
residue  of  which  tract  is  cultivated  by  the  students,  who  receive  pay  for  their  labor 
in  board  and  tuition,  the  products  being  consumed  at  the  university,  and  on  which 
it  is  intended,  when  funds  are  procured,  to  erect  another  large  building,  is  not  tax- 
able under  Const.  Tenn.  art.  2,  $  28,  and  Acts  Tenn.  1888,  c.  105,  $$  1,  2,  exempting 
from  taxation  all  property  belonging  to  educational  institutions,  and  actually  used 
for  educational  purposes.    Snodobass,  J.,  dissenting. 

Appeal  from  chancery  court,  Davidson  county;  Andrew  Allison,  Chan- 
cellor. 

Bill  by  the  state  of  Tennessee  against  the  Fisk  University,  to  recover  taxes 
on  land.    Bill  dismissed,  and  plaintiff  appeals. 

tf.  W.  Pickle,  Atty.  Gen.,  and  /.  B.  Danie,  for  the  State.  John  Ruhm, 
for  appellee. 

Folkes,  J.  This  is  a  bill  filed  by  the  state  and  county  to  collect  taxes  as- 
sessed for  tbe  year  1884  upon  a  lot  containing  six  or  eight  acres.  The  cause 
was  heard  upon  an  agreed  statement  of  facts,  and  the  bill  dismissed  by  the 
chancellor,  and  is  now  before  us  on  appeal  by  the  complainants.  The  state- 
ment of  facts  is  as  follows: 

"(1)  The  Fisk  University  is  an  educational  institution  chartered  under  the 
laws  of  Tennessee.  It  is  a  college  for  colored  people  of  both  sexes.  Con- 
nected with  the  college  is  a  dormitory,  where  from*250  to  300  boarding  pupils 
are  entertained.  But  this  dormitory  is  not  located  on  the  land  sought  to  be 
taxed  i n  this  case.  It  is  located  in  Jubilee  Hall.  In  purchasing  its  permanent 
site,  Fisk  University  secured  three  separate  blocks  of  land  located  in  the 
Thirteenth  civil  district  of  Davidson  county,  each  square  or  block  containing 
six  or  eight  acres,  and  each  separated  from  tbe  others  by  streets  only. 

"(2)  Tbe  Fisk  University  building  known  as  •  Jubilee  Hall*  was  several 
years  ago  erected  on  the  north  square;  and  in  1881,  thereafter,  the  building 
known  as  '  Livingston  Hall '  was  erected  on  the  south  square.  The  remain- 
ing or  middle  square  remains  vacant,  except  as  hereinafter  recited,  and  was  so 
in  1884;  and  this  is  the  square  assessed  for  taxes  for  1884,  and  for  the  collec- 
tion of  which  this  suit  is  brought. "  (The  amount  of  the  taxes  claimed  is  then 
set  out,  but  no  question  is  made  on  the  amount.) 
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"(8)  It  is  contemplated  by  the  officers  of  the  university  now  in  charge,  at 
some  time  in  the  future,  not  yet  determined,  when  funds  are  provided  for 
that  purpose,  and  such  a  fund  is  being  raised,  and  a  small  portion  has  already 
been  accumulated  for  that  purpose,  to  erect  another  large  building  for  college 
purposes,  and  to  erect  the  same  on  this  vacant  lot,  and  this  is  the  real  purpose 
for  which  this  land  was  purchased,  and  has  been  and  is  now  held.  Another 
purpose  of  owning  this  land  is  to  keep  any  other  parties  from  building  on  or 
occupying  the  same. 

"(4)  A  part  of  this  lot  is  leveled  off,  and  some  trees  have  been  planted 
thereon'.  A  portion  of  it  is  each  year  cultivated,  and  was  for  1884,  and  a 
crop  of  corn  and  vegetables  raised  thereon.  Hay  is  also  grown  yearly  on  this 
lot,  and  mowed  and  fed  to  the  cows;  stables  and  barns  are  located  on  one  cor- 
ner of  this  lot,  and  were  in  1884;  also  one  small  frame  building  used  for  school 
rooms  for  the  students  in  the  primary  department;  also  another  frame  build- 
ing for  the  intermediate  department,  built  in  1867.  Pupils  of  the  college  are 
engaged  in  attending  to  the  raising,  etc.,  of  the  corn,  hay,  and  vegetables. 
Those  so  engaged  receive  pay  for  their  work  in  board  and  tuition.  The  corn 
and  hay  raised  is  fed  to  the  cows  and  horses  belonging  to  and  connected  with 
the  college.  The  vegetables  are  used  in  the  college  mess-room,  which  mess- 
room  is  situated  in  *  Jubilee  Hall,'  and  is  used  for  college  purposes  merely. 

M(5)  No  taxes  have  ever  been  paid  by  the  university  on  any  of  this  prop- 
erty." 

We  have  given  the  entire  agreed  case,  as  made  by  the  parties,  although  it 
is  manifest  that  much  of  it  may  be  said  to  be  immaterial. 

Counsel  for  complainants  have  assigned  as  error  that  the  property  in  ques- 
tion "was  not  used  exclusively  for  educational  purposes,"  but  that  "it  was 
used  for  farming  and  gardening  purposes;"  and  that  under  the  state  consti- 
tution, and  the  act  of  1883,  in  force  at  the  time  of  the  assessment  now  in- 
volved in  this  suit,  all  property  must  be  taxed,  save  such  as  is  "used  exclu- 
sively for  purposes  purely  educational;"  and  that,  to  obtain  benefit  of  the  ex- 
emption claimed,  it  must  be  "actually  so  used." 

The  language  of  the  state  constitution  of  1870,  art.  2,  §  28,  upon  this  sub- 
ject, is  as  follows:  "AH  property,  real,  personal,  or  mixed,  shall  be  taxed, 
but  the  legislature  may  except  such  as  may  be  held  by  the  state,  by  counties, 
cities,  or  towns,  and  used  exclusively  for  public  or  corporation  purposes,  and 
such  as  may  be  held  and  used  for  purposes  purely  religious,  charitable,  scien- 
tific, literary,  or  educational." 

The  act  under  which  thfe  assessment  in  this  case  was  made  is  to  be  found 
in  Ad»  1888,  c.  105.  Section  1  provides  for  assessment  of  all  property,  "ex- 
oept  such  as  is  declared  exempt  in  the  next  section."  Section  2  enacts  "that 
the  property  herein  enumerated  shall  be  exempt  from  taxation,  and  none 
other."  Subsection  2  exempts  "all  property  belonging  to  any  religious,  char- 
itable, scientific,  literary,  or  educational  institution,  and  actually  used  for  the 
purpose  for  which  such  institution  was  created." 

The  contention  on  behalf  of  the  state  and  county  is  that,  inasmuch  as  the 
constitution  of  1870  requires  all  property  to  be  taxed,  with  the  exceptions 
therein  stated,  the  exception  and  exemption  must  be  strictly  construed,  and 
nothing  not  within  the  letter  of  the  exception  must  be  allowed  to  escape  its 
share  of  the  burdens  of  government.  It  1b  unnecessary  to  resort  to  argumen- 
tation, or  to  cite  authority  for  the  general  principle  that  exemptions  from 
taxation  are  generally  to  be  construed  with  great  strictness.  Our  reported 
cases  state  and  maintain  the  rule  as  contended  for,  and  this  court  has  no  pur- 
pose or  disposition  to  depart  from  such  construction.  But  this,  like  all  other 
rales  of  construction,  is  made  to  rest  upon  the  intention  of  the  legislature, 
and  will  not  be  allowed  to  defeat  the  will  of  the  law-making  branch  of  the 
government.  To  apply  this  strict  construction  to  individuals,  and  to  corpo- 
rations for  profit,  is  but  to  announce  the  judgment  of  the  courts  upon  the 
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intention  of  tbe  legislature;  while  to  give  to  a  constitutional  or  legislative 
act,  granting  an  exemption  in  aid  of  institutions  literary  and  educational,  a 
construction  that  is  within  the  spirit*  policy,  and  purpose  of  tbe  act,  and  hot 
opposed  to  its  letter,  is  likewise  but  ascertaining  and  declaring  the  intent  of 
tbe  law-making  power. 

It  is  not  difficult  to  arrive  at  the  intention  of  the  legislature  with  reference 
to  the  substantial  benefits  which  the  exemptions  in  question  are  intended  to 
confer  upon  such  institutions.  The  constitution  of  1870,  which  authorizes 
the  exemption,  in  another  section  says:  "Knowledge,  learning,  and  virtue, 
being  essential  to  the  preservation  of  republican  institutions,  and  tbe  diffu- 
sion of  tbe  opportunities  and  advantages  of  education  throughout  the  differ- 
ent portions  of  tbe  state  being  highly  conducive  to  the  promotion  of  this  end, 
it  shall  be  the  duty  of  tbe  general  assembly,  in  all  future  periods  of  this  gov- 
ernment, to  cherish  literature  and  science;"  and,  while  it  is  true  that  this 
language  is  found  in  the  section  which  treats  of  the  common-school  fund,  it 
is  not  confined  to  it,  but  is  declaratory  of  the  sense  of  the  constitutional  con- 
vention on  the  subject  of  education,  and  tbe  duty  of  subsequent  legislatures 
to  cherish.  To  this  must  be  added  the  fact  that  our  laws  make  most  liberal 
provision  for  the  maintenance  of  public  schools  in  counties,  towns,  and  cities, 
and  levy  taxes  upon  polls  and  property  to  sustain  same. 

How  can  it  be  contended  that  it  is  the  policy  of  the  state  to  encourage  edu- 
cation, and  to  levy  direct  taxes  upon  its  citizens  for  the  purpose  of  furnishing 
education  free,  and  at  tbe  same  time  refuse  exemption  to  the  property  of  ed- 
ucational institutions  which  conduce  to  cheapen  education,  and  place  the 
higher  branches  thereof  within  reach  of  those  who  would  otherwise  be  a  di- 
rect tax  upon  the  people  of  the  state,  if  they  were  to  leave  such  institutions 
as  this  of  the  defendant,  and  resort  to  the  public  schools Y 

Now,  we  do  not  have  to  resort  to  any  latitude  of  construction  to  reach  a 
conclusion  that  will  sustain  the  decree  of  the  chancellor  in  the  case  at  bar. 
Anything  like  a  reasonably  fair  construction  of  the  act  in  question  will  ex- 
empt this  property  from  taxation.  There  is  upon  the  ground  a  building  act- 
ually used  for  tbe  purpose  of  teaching  the  primary  department,  and  the  bill 
does  not  seek  to  separate  the  portion  of  the  lot  so  occupied  from  the  part  used 
for  the  stables,  and  for  bay,  corn,  and  vegetables,  to  say  nothing  about  the 
fact  that  the  students  get  credit  in  board  and  tuition  for  the  woxk  they  do 
upon  the  ground,  in  working  on  said  crops.  Nor  is  there  any  tiling  to  repel 
the  idea  that  the  land  is  "actually  used  for  the  purposes  for  which  said  insti- 
tution was  created, "  in  tbe  fact  that  it  is  separated  from  the  two  main  build- . 
ings  by  streets.  It  was  purchased  at  the  same  time,  and  the  lots  have  been 
improved,  as  far  as  the  means  of  the  institution  would  permit,  in  the  erection 
of  buildings  "  for  the  purposes  for  which  said  institution  was  created. "  To  give 
the  language  of  the  constitution  the  strict  construction  contended  for  by  the 
complainants  would  lead  to  excluding  every  portion  of  tbe  grounds,  and  every 
portion  of  the  property  not  actually  used  in  education.  It  would  include  only 
school  buildings,  desks,  books,  etc.,  and  would  exclude  ornamental  prome- 
nade grounds,  play-grounds,  and  gymnasium  buildings,  and  infirmary  or  hos- 
pital buildings  for  the  pupils.  The  agreed  case  fails  to  show  that  any  of  this 
property  is  used  for  profit,  or  for  purposes  not  embraced  within  the  duties  of 
the  defendant,  as  an  institution  of  learning. 

There  are  many  adjudged  cases  from  different  states,  and  much  in  the  text- 
books, which  are  not  easily  to  be  reconciled,  growing  out  of  exemptions  some- 
what similar  to  those  under  consideration  here.  It  is  not  our  aim  at  this  time 
to  discuss  these  cases,  nor  to  define  nor  limit  what  uses  may  or  may  not  be 
within  the  exemptions  referred  to.  We  only  decide  that  the  intention  of  the 
legislature  must  govern  in  ascertaining  the  extent  of  such  exemptions,  and 
that  in  arriving  at  such  intention  the  same  strictness  of  construction  will  not 
be  indulged  where  the  exemption  is  to  religious,  scientific,  literary,  and  edu- 
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national  institutions  that  will  be  applied  in  considering  exemptions  to  corpo- 
rations created  and  operating  for  private  gain  or  profit.  In  the  latter  char- 
acter of  cases,  entirely  different  considerations  move  the  legislature,  and  the 
exemptions  are  intended  to  go  no  further  than  they  have  in  terms  provided. 
Nor  can  it  be  said  that  a  liberal  construction  should  be  given  to  exemptions 
heretofore  granted  railroads,  etc.,  because  the  constitution  says:  "A  well-reg- 
ulated system  of  internal  improvement  *  *  *  ought  to  be  encouraged  by 
the  general  assembly. n  It  is  manifest  that  this  provision  has  reference  to  the 
multiform  means  in  which  such  improvements  could  be  encouraged,  without 
relieving  them  from  taxation.  The  language  is  retained  in  a  constitution 
under  which  the  legislature  has  no  power  to  exempt  Improvements  from  tax- 
ation, and  this  court  has  uniformly  held  exemptions  from  taxation  to  a  strict 
instruction  in  all  such  cases.  Nor  do  we  mean  now  to  extend  exemptions 
for  educational  purposes  by  any  free  or  latitudinous  construction  to  any  mat- 
ters not  fairly  and  reasonably  within  the  intention  of  the  legislature;  that  in- 
tention to  be  arrived  at  from  the  language  used,  and  from  the  policy  of  the 
state  with  reference  to  such  institutions,  and  the  purpose  and  scope  of  the 
particular  act  under  consideration.  This  idea  is  clearly  put  in  the  opinion 
pronounced  at  this  term  in  the  case  of  University  v.  Skidmore,  9  S.  W.  Rep. 
892.  It  is  true  that  the  identical  question  there  decided  turned  upon  the  mat- 
ter of  title  instead  of  use,  but  the  whole  subject  is  incidentally  discussed  in  the 
opinion,  and  is  instructive  as  to  the  policy  of  this  state. 

So  much  has  been  written  in  the  text-books  and  reports,  expressive  of  the 
divergent  views  on  this  subject,  that  it  would  be  unprofitable  to  review  the 
cases,  so  that  we  content  ourselves  with  merely  a  reference  to  a  few  of  them. 
University  v.  People,  80  111.  333,  where  the  state  court  took  the  view  advanced 
by  counsel  here  for  complainants.  The  cause  was  carried  to  the  supreme 
court  of  the  United  States,  where  that  learned  tribunal  reversed  the  decision 
of  the  state  court  upon  lines  which  we  have  pursued  in  the  disposition  of  the 
case  at  bar.  And  the  supreme  court  of  Illinois  in  a  later  case,  under  the  con- 
stitution of  1870,  reported  in  106  111.  398,  under  the  title  of  Montioello  Semi- 
nary v.  People,  held  that,  under  an  exemption  of  such  property  "as  may 
be  used  exclusively  for  pchools,"  lands  owned  and  used  by  the  college  for 
the  purpose  of  raising  supplies  for  the  college  by  ordinary  farming  were  en- 
titled to  the  benefit  of  such  exemption.  In  College  v.  State,  46  Iowa,  275,  the 
court  held  that  certain  houses  belonging  to  the  college,  and  used  for  boarding 
the  pupils,  and  for  the  residence  of  professors,  etc.,  were  exempt  under  the 
language,  "devoted  solely  to  the  appropriate  objects  of  the  college. "  To  same 
effect  is  People  v.  Commissioners,  6  Hun,  109.  See,  also.  Academy  v  WU- 
braham,  99  Mass.  599;  State  v.  Ross,  24  K.  J.  Law,  497;  People  v.  Commis- 
sioners, 10  Hun,  246. 

We  give  these  cases  as  illustrative  of  the  idea  upon  which  our  disposition 
of  this  case  depends,  and  without  by  any  means  intending  to  approve  the  ex- 
tent to  which  some  of  them  have  gone;  for,  as  is  said  by  Judge  Coolky,  "the 
question  is,  in  each  instance,  whether  such  property,  in  the  manner  it  has 
been  invested,  [used,]  can  be  regarded  as  within  the  intent  of  the  exemp- 
tion; n 

Upon  the  whole  case,  as  presented  in  this  record,  we  are  of  opinion  that  the 
decree  of  the  chancellor  dismissing  the  bill  should  be  affirmed,  which  is  ac- 
cordingly done. 

Snodgbass,  J.,  dissenting. 
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Brown  ».  Sullivan. 
(Supreme  Court  of  Texas.    October  16, 1888.) 

1.  Master  akb  Servant—  Injury  to  Bbbvawt— Contributory  Nkolioehcb. 

Plaintiff  and  his  wife  were  keeping  a  boarding  oar  in  connection  with  a  con- 
struction train,  and  just  as  the  car  was  about  to  be  moved,  she  was  standing  with 
the  conductor  near  the  door,  to  see  where  it  would  be  placed.  The  car  started 
with  a  jerk,  and  she  was  thrown  out  upon  the  track.  Held  proper  to  charge  that 
defendant  was  liable  if  the  injur  was  caused  by  the  negligence  of  its  servants, 
although  there  may  have  been  negligence  on  the  part  of  plaintiff's  wife,  unless  she 
could,  by  the  exercise  of  ordinary  care,  have  avoided  the  consequence  of  defend- 
ant's negligence. 

2.  Same— Liability  for  Servant's  Negligence. 

It  was  not  error  to  charge  that  if  defendant  by  its  agents  could,  by  ordinary 
care,  have  avoided  the  consequences  of  her  negligence,  or  if  it  by  direct  act  of  its 
agents  caused  the  act  which  produced  the  injury,  defendant  is  liable. 
8.  Same— Fellow-Servants. 

The  evidence  showing  that  the  wife  was  working  for  her  husband,  who  was 
boarding  the  company's  men,  under  an  agreement  that  the  oompany  should  retain 
their  board,  and  pay  it  to  plaintiff,  the  wife  and  the  engineer  were  not  fellow-serv- 
ants.1 
4.  Negligence— Contributory— Question  fob  Jury. 

It  was  not  error  to  refuse  to  charge  that  there  oould  be  no  recovery  if  plaintiff's 
wife  was  standing  in  the  door,  and  Knew  the  car  was  about  to  start,  and  in  conse- 
quence of  her  standing  up  the  jerk  of  the  oar  threw  her  out,  since  the  question 
of  negligence  was  for  the  jury.* 


The  verdict  will  not  be  set  aside  on  the  ground  that  it  was  negligence  in  plain- 
tiff's wife  to  be  standing  near  the  door,  knowing  that  the  car  was  about  to  start, 
where  the  evidence  shows  that  she  was  standing  three  feet  from  the  door. 
G.  Pleading— Evidence— Variance. 

It  is  immaterial  that  it  was  alleged  in  the  petition  that  the  injury  was  received 
at  Provencal,  La,,  while  the  proof  showed  that  it  was  received  at  Robeline,  the  de- 
fendant not  having  been  misled  thereby. 

7.  Damages— For  Personal  Injuries. 

Plaintiff  is  entitled  to  recover  for  his  wife's  mental  suffering,  her  injuries  in- 
cluding a  broken  leg  and  dislocated  arm,  without  direct  proof  that  mental  suffer- 
ing ensued. 

8.  Same— Excessive. 

A  verdict  will  not  be  set  aside  as  excessive  where  It  appears  that  the  injured 
woman's  arm  was  dislocated,  her  leg  broken,  and  her  back  and  shoulder  injured, 
and  that  her  sufferings  had  Men  great,  though  it  was  so  large  that  the  trial  court 
might  have  set  it  aside  in  its  discretion,  when  there  is  nothing  to  show  that  the 
jury  was  actuated  by  passion  or  prejudice. 
0.  Receivers— Actions  against— Judgment— Lien. 

It  is  error  to  make  the  judgment  in  such  case  a  lien  on  the  earnings  of  the  road 
in  the  hands  of  the  receiver.    Following  Brovm  v.  Brown,  9  S.  W.  Rep.  261. 

Appeal  from  district  court,  Harrison  county;  J.  G.  Hazel  wood,  Judge. 
F.  H.  Prendergast,  for  appellant.    James  Turner,  for  appellee. 

Gaines,  J.  This  action  was  brought  in  the  court  below  by  Owen  Sullivan, 
the  appellee  in  this  court,  to  recover  of  John  C.  Brown,  as  receiver  of  the 
Texas  &  Pacific  Railway  Company,  damages  for  injuries  to  plaintiff's  wife,  al- 
leged to  have  been  caused  by  the  negligence  of  the  employes  running  a  train 
which  was  operated  upon  a  railroad  which  was  in  charge  of  the  receiver.  It 
appears  from  the  testimony  that  the  plaintiff  and  his  wife  were  keeping  a 

'As  to  who  are  fellow-servants,  within  the  rule  exempting  the  master  from  liability 
for  injuries  to  one  caused  by  the  negligence  of  the  other,  see  Wolcott  v.  Studebaker, 
84  Fed.  Rep.  8,  and  note;  Anderson  v.  Bennett,  (Or.)  19  Pao.  Rep.  705,  and  note;  Yates 
v.  Iron  Co.,  (Md.)  16  AtL  Rep.  280. 

» Respecting  the  provinoe  of  the  court  and  of  the  jury  in  determining  negligence  in 
general,  see  Barnes  v.  Sowden,  (Pa.)  12  AtL  Rep.  804,  aad  note;  Good  v.  Railroad  Co., 
5  N.  Y.  Supp.  419  .Railway  Co.  v.  Hill,  (Tex.)  9  S.  W.  Rep.  861;  Whalen  v.  Railway 
Co.,  (Iowa,)  89  N.  W.  Rep.  894,  and  note. 
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boarding  car  for  the  receiver  in  connection  with  a  construction  train,  and 
that  the  boarding  car  and  other  cars,  having  been  attached  to  an  engine  for 
the  purpose  of  moving  it,  and  of  placing  a  water  car  in  proximity  to  it  at  the 
station  where  it  was  situated,  were  started  with  a  jerk,  thereby  throwing 
Mrs.  Sullivan  out  of  the  door,  and  upon  the  track,  dislocating  her  arm,  break- 
ing her  leg,  and  inflicting  other  injuries.  She  had  just  been  asked  by  the 
conductor  and  brakeman  where  she  would  have  the  water  car  placed,  and 
was  standing  in  front  of  and  near  the  door,  when  the  car  started.  As  to  the 
suddenness  and  force  of  the  movement  in  starting  the  car,  the  evidence  was 
conflicting.  Mrs.  Sullivan  testified,  in  effect,  that  the  start  was  very  quick 
and  violent,  and  that  it  threw  her  out  of  the  door.  Pauline  Scott,  a  servant 
in  her  employ,  also  testified  that  she  was  standing  in  the  car,  and  was  thrown 
down.  It  also  appeared  that  the  stove  in  the  car,  belonging  to  plaintiff,  was 
broken.  The  employes  of  the  receiver  in  charge  of  the  train  gave  testimony 
tending  to  show  that  the  jerk  in  starting  was  not  unusual.  With  two  excep- 
tions the  assignments  of  error  are-  based  upon  the  charge  of  the  court,  and 
the  refusal  to  give  instructions  asked  by  the  appellant. 

The  charge,  we  think,  correctly  presented  the  law  of  the  case.  The  jury 
are  told,  in  effect,  that  the  plaintiff  could  not  recover,  unless  the  injury  was 
caused  by  the  negligence  of  defendant's  servants;  and  are  repeatedly  in- 
structed that,  even  in  that  case,  the  plaintiff  could  not  recover  if  the  negli- 
gence of  bis  wife  contributed  to  the  injury.  By  the  repetition  of  the  charge 
upon  the  law  of  contributory  negligence  the  court,  it  would  seem,  desired  to 
make  that  question  prominent,  and  to  impress  upon  the  jury  the  importance 
of  giving  it  a  careful  consideration.  In  one  paragraph  of  the  charge  the 
court  instructed  the  jury,  in  effect,  that  the  defendant  would  be  responsible 
if  the  injury  was  caused  by  the  negligence  of  its  servants,  " although  there 
may  have  been  negligence  on  the  part  of  plaintiff's  wife,  unless  it  appears 
that  under  the  circumstances  she  could,  by  the  exercise  of  ordinary  care, 
have  avoided  the  consequence  of  the  defendant's  negligence ;w  and  it  is  urged 
that  this  instruction  is  erroneous,  because  it  places  the  burden  of  proof  upon 
the  wrong  party.  This  court,  following  the  courts  of  England,  the  supreme^ 
court  of  the  United  States,  and  the  majority  of  the  courts  of  the  several 
states,  holds,  as  a  general  rule,  that,  in  actions  of  this  character,  a  defend- 
ant who  relies  upon  contributory  negligence  as  a  defense  must  allege  and 
prove  it.  Railway  Co.  v.  Murphy,  46  Tex.  366;  Railway  Co.  v.  Spicker,  61 
Tex.  427;  Railway  Co.  v.  Cowter  57  Tex.  298.  A  seeming  modification  of 
the  general  role  has  been  recognized  in  a  case  where,  by  the  plaintiff's  own 
testimony,  a  suspicion  was  created  that  his  own  negligence  may  have  contrib- 
uted to  the  injury.  Railroad  Co.  v.  Crowder,  68  Tex.  502.  In  the  present 
case  the  situation  and  acts  of  the  persons  who  participated  in  the  transaction 
which  led  to  the  injury,  and  especially  the  conduct  of  the  injured  party  her- 
self, were  fully  disclosed  by  the  evidence;  and  it  was  proper  to  instruct  the 
jury  to  find  for  the  plaintiff,  if  the  Injury  was  caused  by  the  negligence  of 
the  defendant's  employes,  unless  they  found  that  plaintiff's  wife  was  at  the 
same  time  guilty  of  ordinary  negligence  which  contributed  to  the  injury. 

It  is  also  complained  that  "the  court  erred  in  the  sixth  paragraph  of  the 
charge  in  charging  the  jury  that  if  defendant,  by  its  agents,  could  by  ordi- 
nary care  have  avoided  the  consequences  of  Mrs.  Sullivan's  negligence,  or  by 
direct  act  of  its  agents  caused  the  act  which  produced  the  injury,  plaintiff 
can  recover.  This  was  error,  because  there  was  no  evidence  that  defendant 
could  have  avoided  the  consequences  of  Mrs.  Sullivan's  negligence."  We  are 
not  prepared  to  say  that  there  was  no  evidence  which  authorized  this  instruc- 
tion. It  does  not  directly  appear  that  the  conductor  saw  Mrs.  Sullivan  at  the 
time  he  signaled  the  engineer  to  move  the  train,  but  it  does  appear  that  but  a 
short  while  before  he  had  approached  the  boarding  car  to  ask  her  where  she 
would  have  the  water  car  put;  and  it  is  not  reasonable  to  infer  that  he  may 
v.lOs.w.no.5 — 19 
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have  been  in  a  situation  to  have  known  of  her  danger,  if  in  fact  she  was  in 
any  danger,  from  starting  the  car,  if  moved  in  a  careful  manner.  But  in  no 
event  is  it  probable  that  the  jury  were  misled  by  the  instruction. 

It  is  also  complained  the  court  erred  in  instructing  the  jury  that  the  plain- 
tiff could  recover  for  his  wife's  mental  suffering,  because  it  is  insisted  there 
was  no  evidence  that  she  suffered  pain  of  mind.  It  is  settled  in  this  state 
that  mental  suffering  is  an  element  of  actual  damages,  in  this  class  of  cases. 
Where  serious  bodily  injury  is  inflicted,  involving  fractures,  dislocations,  etc, 
and  results  in  protracted  disability  and  confinement  to  bed,  we  know  that  some 
degree  of  physical  and  mental  suffering  is  the  necessary  result.  -  Hence,  when 
a  serious  bodily  injury  which  threatens  permanent  disability,  and  continues 
for  a  long  time,  is  proved,  the  jury  are  authorized  to  consider  the  pain  both 
of  body,  and  mind  in  assessing  the  amount  of  damages,  without  direct  proof 
of  such  sufferings. 

In  reference  to  the  charges  asked  by  the  defendant  and  refused  by  the  court, 
it  is  sufficient  to  say,  as  to  some  of  them,  that  they  had  been  given  in  the  gen- 
eral charge,  and  should  not  have  been  repeated.  In  special  instructions  num- 
bered 1  and  2,  the  court  was  asked  to  charge  "to  the  effect  that  if  Mrs.  Sulli- 
van knew  that  the  car  was  about  to  be  moved,  when  she  stood  up  in  the  door 
of  the  car,  and  if  in  consequence  of  her  standing  up  the  jerk  of  the  car  threw 
her  out,  she  cannot  recover. "  It  was  proved  that  Mrs.  Sullivan  was  not  stand- 
ing in  the  door.  But,  whether  this  was  so  or  not,  the  question  of  negligence 
was  one  of  fact,  to  be  determined  by  the  jury  in  the  light  of  the  circumstances; 
and  it  would  have  been  improper  for  the  court  to  charge  that  it  was  negligence 
as  a  matter  of  law.  Railway  Co.  v.  Murphy,  46  Tex.  356.  The  charge  was 
properly  refused.  We  also  fail  to  see  that  it  would  have  been  proper  for  the 
court  to  charge  that  Mrs.  Sullivan,  in  taking  charge  of  the  boarding  car,  as- 
sumed the  ordinary  risks  of  the  situation.  The  theory  of  plaintiff's  case  was 
that  the  injury  was  not  the  result  of  an  ordinary  accident,  but  was  the  con- 
sequence of  negligence  on  part  of  defendant's  servants.  The  jury  are  point- 
edly instructed  in  the  general  charge  that  the  plaintiff  could  not  recover  unless 
the  injury  was  caused  by  such  negligence.  We  do  not  understand  danger  re- 
Suiting  from  negligence  to  be  classed  among  the  ordinary  risks  of  operating 
dangerous  machinery. 

The  accident  is  alleged  in  the  petition  to  have  occurred  at  Provencal*  La. 
The  proof  showed  that  it  took  place  at  Bobeline,  in  that  state.  The  defendant 
asked  the  court  to  charge  the  jury  that  if  the  injury  was  inflicted  at  Bobeline, 
and  not  at  Provencal,  as  alleged,  they  should  find  for  the  defendant,  and  this 
was  refused.  This  is  a  transitory  action.  The  rule  at  common  law  is  that  in 
such  action  the  allegation  of  place  is  immaterial,  and  that  it  need  not  be  proved 
as  alleged.  Homer  v.  Raymond.  5  Taunt.  789;  1  Starkie,  Ev.  465;  I  Oreenl. 
Ev.  8  61.  If  the  defendant's  counsel  had  been  misled  by  the  allegation  in  the 
petition,  and  if,  when  evidence  was  introduced  showing  an  injury  at  Bobeline, 
he  had  moved  the  court  to  permit  him  to  withdraw  his  announcement  and 
continue  the  case,  it  would  seem  a  proper  practice  for  the  court  to  have  granted 
it,  provided  his  motion  had  been  supported  by  affidavit.  Such  is  the  practice 
in  New  York,  as  regulated  by  statute.  But  that  defendant  was  not  surprised 
in  this  case  is  shown  by  the  fact  he  had  his  witnesses  present  to  meet  the  evi- 
dence introduced  by  the  plaintiff. 

The  evidence  bearing  upon  the  relations  between  Mrs.  Sullivan  and  the  de- 
fendant was  given  by  herself,  and  is  as  follows :  "Last  May  I  was  on  the  work 
train  at  Bobeline,  La.  I  was  cooking  on  the  train.  Was  cooking  for  my  hus- 
band. I  was  boarding  from  twenty  to  forty  men.  The  men  were  working 
for  the  Texas  &  Pacific  Bail  way  Company.  The  company  paid  my  husband 
for  their  board,  and  the  money  was  kept  out  of  their  time. "  The  defendant 
asked  the  court  to  charge  the  jury  that  Mrs.  Sullivan  and  the  engineer  were 
fellow-servants,  and  that  she  could  not  recover  for  his  negligence.    We  infer 
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from  the  testimony  which  we  have  quoted  that  the  plaintiff  was  keeping  the 
company's  boarding  train,  and  boarding  the  men,  under  an  agreement  that 
the  company  would  retain  the  men 's  board,  and  pay  it  to  plaintiff.  We  hardly 
think  this  made  him  an  employe  of  the  company.  If  the  company  had  merely 
employed  him  to  keep  the  boarding  car,  and  to  engage  and  supervise  the  serv- 
ants who  assisted  in  the  work,  the  relation  would  have  been  different.  But 
the  witness  says  she  was  working  for  her  husband.  Then  she  was  not  work- 
ing for  the  company,  and  was  in  no  sense  its  employe  or  servant.  We  are 
therefore  of  opinion  that  the  court  did  not  err  in  refusing  the  instruction. 

It  is  also  assigned  that  the  court  erred  in  not  granting  a  new  trial,  because 
the  verdict  is  contrary  to  the  evidence  in  this:  the  evidence  showed  it  was 
Mrs.  Sullivan's  own  fault,  in  standing  in  the  door  when  she  knew  the  car  was 
about  to  be  moved,  that  caused  the  injury.  In  support  of  this  assignment,  it 
is  contended  that  the  fact  that  Mrs.  Sullivan  stood  np  in  the  car  when  she 
knew  it  was  about  to  be  set  in  motion  is  negligence.  Her  testimony  was  that 
she  was  standing  three  feet  from  the  door  as  the  car  started,  and  we  cannot 
say,  against  the  verdict  of  the  jury,  that  this  was  such  negligence  as  would 
defeat  a  recovery.  Whether  it  was  negligent  or  not  is  a  question  of  fact,  and 
it  was  strictly  within  the  province  of  the  jury  to  determine  it.  Under  the 
rule  of  decision  in  our  state,  an  act  not  in  violation  of  a  statutory  requirement 
would  have  to  be  palpably  reckless  to  authorize  the  court  to  declare  it  negli- 
gence perse* 

Nor  can  we  say  that  the  damages  are  so  clearly  excessive  as  to  require  a  re- 
versal of  the  judgment.  Mrs.  Sullivan's  leg  was  broken  and  her  arm  dislo- 
cated, her  back,  shoulder,  and  side  injured.  She  testified  that  her  sufferings 
were  great,  and  that  she  still  suffered  from  her  injuries.  Nearly  12  months 
had  elapsed,  and  she  had  not  recovered,  and  had  been  able  to  do  no  work.  The 
injury,  occurred  in  May,  and  she  was  unable  to  walk  until  September.  A  wit- 
ness testified  that  previous  to  the  injury  she  was  a  stout,  healthy  woman,  but 
that  at  the  time  of  the  trial  she  was  hardly  able  to  dress  herself.  The  verdict 
is  large,  and  the  court  below,  in  the  exercise  of  a  sound  discretion,  might  prop- 
erly have  set  it  aside;  but  the  damages  are  not  so  great  as  to  manifest  that 
the  jury  were  actuated  by  passion  or  prejudice,  and  therefore  we  cannot  dis- 
turb the  verdict  because  it  may  seem  to  us  too  large. 

The  judgment  in  this  case,  as  in  that  of  Brown  v.  Brown,  9  S.  W.  Rep.  261, 
decided  at  a  former  day  of  this  term,  attempts  to  make  the  recovery  a  lien  upon 
the  earnings,  etc.,  of  the  railroad  in  the  hands  of  the  receiver.  This,  in  the  case 
cited,  is  held  to  be  error. 

The  judgment  in  this  case  will  accordingly  be  reformed  in  that  particular, 
and  affirmed.    The  appellant  will  recover  the  costs  of  this  appeal. 


St.  Loins,  A.  &  T.  By.  Co.  u.  Button  et  at. 

{Supreme  Cowrt  of  Texas.    October  80, 1888.) 

Railroad  Companies— Contract  to  Grabs  Boad-Brd— Authority  or  EvermraR. 

In  an  action  against  a  railway  company  for  clearing  and  preparing  their  right  of 
way  for  grading,  and  for  changing  the  location  of  the  grade,  defendant  denied  the 
authority  of  He  engineers  who  employed  plaintiffs.  The  oitizens  had  agreed  to 
furnish  the  right  of  way  graded,  and  plaintiff  contracted  with  them  to  grade  parts 
of  the  line.  There  was  evidence  that  such  a  contract  did  not  include  clearing  the 
ground.  The  citizens  denied  their  liability  to  do  the  work,  and  one  of  the  subor- 
dinate engineers  at  first  refused  to  make  a  contract  with  plaintiffs  on  behalf  of  de- 
fendant to  do  the  work  until  he  could  consult  the  chief,  who  had  authority  to  make 
such  contracts,  and,  after  having  an  opportunity  to  consult  him,  employed  plain- 
tiffs to  do  the  work,  promising  them  that  defendant  would  pay  them,  whether  the 
chief  heard  this  arrangement  made  was  uncertain,  but  officials,  having  authority 
to  make  such  contracts,  knew  that  plaintiffs  were  doing  the  work  expecting  to  be 
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paid  by  defendant.  Only  one  of  defendant's  engineers  testified  in  the  case,  and  his 
evidence  was  in  oonflict  with  that  of  plaintiffs.  Held,  that  a  verdict  for  plaintiffs 
was  supported  by  the  evidence. 

Appeal  from  district  court,  Franklin  county;  W.  P.  McLean,  Judge. 

Action  by  Button  &  Barns  against  the  St.  Louis,  Arkansas  &  Texas  Railway 
Company,  to  recover  for  work  done.  Judgment  for  plaintiffs,  and  defendant 
appeals. 

Todd  &  Hudgins,  for  appellant.    Hiram  Glas*,  for  appellees. 

Stayton,  C.  J.  This  action  was  brought  by  appellees  to  recover  the  value 
of  services  claimed  to  have  been  rendered  by  them  for  appellant  in  clearing 
the  right  of  way  on  named  sections  subsequently  used  for  its  road,  and  to  re- 
cover the  value  of  services  rendered  in  changing  a  grade  from  a  place  where 
they  had  placed  it,  under  directions  of  an  engineer  in  appellant's  employment* 
under  whose  directions  they  were  doing  grading.  That  the  services  were 
rendered  is  not  controverted,  but  it  is  contended  that  appellees  were  not  em- 
ployed by  the  appellant  to  do  the  work;  and  the  only  question  presented  is  as 
to  the  sufficiency  of  the  evidence  to  show  that  any  person,  authorized  to  con- 
tract for  the  appellant,  requested  appellees  to  do  the  work.  The  evidence 
shows  that  the  citizens  of  Sulphur  Springs,  or  a  committee  of  such  citizens, 
contracted  to  furnish  the  right  of  way,  graded  without  cost  to  appellant,  over 
the  ground  on  which  appellees  claim  to  have  performed  the  services  sued  for; 
and  the  appellant,  in  consideration  of  this,  obligated  itself  to  accept  the  road* 
way  thus  prepared,  and  thereon  to  place  the  necessary  bridges,  cross-ties,  and 
rails  to  complete  a  standard  gauge  railway,  over  which  it  was  to  operate  and 
maintain  a  railway  service.  The  appellant  seems  to  have  bad  a  contract  with 
Hargrove,  Weaver,  Foscue,  and  Henderson  for  the  entire  construction  of  that 
part  of  the  road  on  the  roadway  on  which  appellees  are  shown  to  have  ren- 
dered services,  and  those  same  persons  seem  to  have  been  the  committee  rep- 
resenting the  citizens  of  Sulphur  Springs.  In  some  way  not  clearly  shown, 
but  probably  by  contract  with  the  Sulphur  Springs  committee,  Grigsby  &  Bro. 
became  interested  in  the  construction  of  the  road,  and  with  them  appellees 
made  a  contract  to  do  grading  on  named  sections  of  the  roadway,  at  a  fixed 
price  per  cubic  yard.  There  was  evidence  tending  to  show  that  a  contract  to 
grade  did  not  carry  with  it  the  obligation  to  clear  the  right  of  way,  and  serv- 
ices rendered  in  doing  this  constitutes  the  greater  part  of  the  demand  made 
by  appellees.  It  is  most  likely  true  that  the  services  rendered  by  appellees 
were  such  as  the  citizens  of  Sulphur  Springs  had  contracted  to  perform,  but 
it  is  not  shown  that  they  or  the  committee  employed  the  appellees.  That  the 
services  rendered  by  appellees  were  rendered  under  the  direction  and  at  the 
request  of  engineers  employed  by  appellant  to  superintend  the  work  seems 
not  to  be  denied,  but  it  is  denied  that  they  had  authority  to  contract  for  ap- 
pellant. 

Notwithstanding,  as  between  the  appellant  and  the  citizens  of  Sulphur 
Springs,  it  may  have  been  the  duty  of  the  latter  to  cause  to  be  done  and  pay 
for  the  services  rendered  by  the  appellees,  yet,  if  they  performed  the  services 
under  an  express  or  implied  contract  with  the  appellant,  then  the  latter  mast 
make  compensation  therefor.  The  record  shows  that  the  committee,  or  some 
of  the  committee,  for  the  citizens  of  Sulphur  Springs,  denied  their  obligation 
to  do  the  work  for  which  compensation  is  asked,  and  that  the  same  was  not 
done  with  the  expectation  that  the  citizens  or  their  committee  would  pay  for 
it.  The  testimony  for  appellees  shows  that  the  work  was  done  at  the  request 
of  three  engineers  in  the  employment  of  appellant,  and  engaged  in  construc- 
tion, but  there  is  testimony  tending  to  show  that  they  had  no  express  power 
to  make  contracts  for  such  services.  It  was  shown,  however,  that  the  ap- 
pellant's chief  engineer  had  power  to  make  such  contracts,  and  that  a  subor- 
dinate engineer,  when  consulted  about  the  work,  declined  to  make  a  contract 
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iontil  he  could  consult  those  In  authority  above  him;  and  that  after  he  had 
opportunity  to  do  this  he  directed  the  appellees  to  do  the  work,  and  promised 
that  the  appellant  would  pay  for  it.  The  circumstances  under  which  this  is 
shown  to  have  been  done  were  such  as  to  justify  the  jury  in  believing  that  he 
was  acting  under  instructions  from  the  chief  engineer,  who  may  be  said  to 
have  been  present  at  the  time,  though  it  is  not  shown  that  he  heard  what 
passed  between  one  of  the  appellees  and  the  subordinate  engineer.  There 
was  also  evidence  tending  to  show  that  some  of  the  engineers  who  directed 
appellees  to  do  the  work,  and  promised  that  the  company  would  pay  for  it, 
made  other  contracts  with  appellees  for  similar  work,  which  the  appellant 
paid  for  in  accordance  with  the  contracts  made.  That  officials  empowered 
to  contract  for  the  services  knew  that  the  work  was  being  done  is  made  clear, 
and  that  other  officials  in  the  employment  of  appellant  knew  that  appellees 
believed  that  a  contract  existed,  and  were  doing  the  work  on  the  faith  of  it, 
cannot  be  doubted,  if  the  witnesses  are  worthy  of  credit.  But  one  of  the  en- 
gineers who  are  shown  to  have  assumed  to  contract  with  appellees  was  in- 
troduced as  a  witness,  and  his  testimony  conflicted  with  that  offered  for  ap- 
pellees. The  court  instructed  the  jury  fully  and  clearly  as  to  the  law  of  the 
case,  and  permitted  them  to  consider  the  evidence  to  which  we  have  briefly 
referred,  and,  though  it  is  not  so  clear  as  it  would  seem  might  be  brought  on 
.such  a  question,  we  cannot  say  that  it  was  not  sufficient  to  authorize  the  ver- 
•dict.  If  it  was  the  duty  of  the  citizens  of  Sulphur  Springs  to  do  the  grading 
done  by  appellees,  of  which,  from  the  contract  before  us,  there  seems  no 
doubt,  this  was  to  be  done  in  accordance  with  instructions  and  plans  to  be 
.given  and  furnished  by  engineers  employed  by  appellant.  When  the  work 
was  once  so  done,  the  contract  of  the  citizens  was  complied  with,  and  it  would 
seem  that  any  subsequent  alterations  of  embankments,  or  other  work  made 
necessary  by  mistakes  of  such  engineers,  would  be  a  proper  charge  against 
appellant. 

We  do  not  feel  authorized  to  hold  that  the  verdict  is  without  sufficient  evi- 
dence to  sustain  it,  and  the  judgment  will  be  affirmed. 


C.  B.  Garter  Lumber  Oo.  v.  Clay  et  ah 
(Supreme  Court  of  Texas.    November  9, 1888.) 

;Homesteaj>— Abandonment— Evidence. 

Testimony  that  a  homestead  was  rented  for  a  year,  on  account  of  the  ill  health  of 
the  wife,  that  there  was  no  intention  to  leave  the  state,  but  always  an  intention  to 
return  to  the  homstead  at  the  expiration  of  the  lease,— is  sufficient,  though  contra- 
dicted as  to  intention,  to  sustain  a  finding  that  there  was  no  abandonment.1 

Appeal  from  district  court,  Kaufman  county;  Anson  Bainey,  Judge. 

Action  to  recover  real  property,  brought  by  the  0.  B.  Carter  Lumber  Com- 
pany against  John  Clay  and  others.  Judgment  for  defendants,  and  plaintiff 
appeals. 

7*.  L.  Stanfleld  and  Allen  &  Vesey,  for  appellant.  Wood  &  Charlton,  for 
appellees. 

Stayton,  0.  J.  The  property  in  controversy  was  the  homestead  of  An- 
tonio de  Grazier  and  family.  In  December,  1884,  the  property,  consisting  of 
a  house  and  lot  in  the  town  of  Terrell,  was  rented  to  a  tenant  for  one  year; 
and  the  evidence  tends  to  show  that  this  was  done  on  account  of  the  ill  health 

*As  to  what  constitutes  an  abandonment  of  a  homestead,  see  Dennis  v.  Bank,  (Neb.) 
-88  N.  W.  Rep.  512,  and  note;  Lee  v.  Moseley,  (N.  C.)  7  8.  E.  Rep.  876;  McDermott  v. 
Reman,  (Wis.)  89  N.  W.  Rep.  597,  and  note;  McDaniell  v.  Ragsdale,  (Tex.)  8  8.  W» 
Kep.  625*  and  cases  cited. 
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of  Mrs.  De  Grazier,  the  husband  and  wife  intending  to  board  for  one  year* 
On  January  27, 1885,  the  appellant  oaused  a  writ  of  attachment  to  be  levied 
on  the  property,  based  on  a  debt  due  it  by  De  Grazier.  The  action  in  which 
that  writ  was  sued  oat  was  prosecuted  to  final  Judgment,  and  under  that  the 
property  was  sold,  and  purchased  by  appellant.  On  January  28,  1885,  De 
Grazier,  Joined  by  his  wife,  conveyed  the  property  to  Julia  Durham  in  con- 
sideration of  $700  paid.  This  action  was  brought  by  appellant  against  the 
tenant  of  Mrs.  Durham,  and  she  became  a  party  defendant.  The  cause  was 
tried  by  the  court,  and  judgment  rendered  for  defendants. 

The  only  question  presented  1b  as  to  the  correctness  of  the  findings  of  the 
court  on  the  evidence.  There  is  some  testimony  tending  to  show  that  De 
Grazier,  after  renting  the  property,  declared  his  intention  to  leave  the  state; 
but  such  intention  is  denied  by  him  and  his  wife,  who  testified  in  the  case. 
They  both  state  that  their  intention  was  to  return  to  the  property  at  the  ex- 
piration of  the  lease,  and  that  this  intention  continued  until  they  conveyed  to* 
Mrs.  Durham.  The  circumstances  of  their  renting  the  property  were  shown, 
and  were  not  such  as  to  induce  the  belief  that  the  renting  was  intended  to  be 
more  than  temporary.  Under  this  state  of  facts  it  cannot  be  held  that  the 
finding  against  abandonment  was  not  sustained  by  the  evidence.  The  court 
below  having  found  the  facts  against  appellant,  on  testimony  somewhat  con- 
flicting, but  sufficient,  in  favor  of  appellees,  if  believed,  to  sustain  the  judg- 
ment, it  will  be  affirmed. 


MoAUBFER  V.  MCALISTER. 
{Supreme  Court  af  Texas,    November  9, 1888.) 

Divobob— Cruelty  of  Wife— Falsi  Charges. 

It  id  not  a  ground  for  divorce  that  the  wife  has  falsely  and  repeatedly  charged* 
the  husband  with  adultery,  and  that  on  one  occasion  she  came  near  involving  him* 
in  a  personal  difficulty  by  making  such  a  charge,  thus  causing  him  disgrace  and 
mortification,  in  the  absence  of  any  showing  that  by  reason  of  the  temperamentr 
character,  or  occupation  of  the  husband,  or  other  circumstances,  the  effect  of  the 
charges  was  to  produce  a  greater  degree  of  mental  suffering  than  would  usually  re- 
sult therefrom,  as  without  some  such  facts,  such  charges,  when  made  against  the 
husband,  do  not  amount  to  cruelty.1 

Appeal  from  district  court.  Hunt  county;  George  S.  Perkins,  Special 
Judge. 

Petition  for  divorce  by  G.  W.  McAlister  against  his  wife,  M.  M.  McAlister. 
Demurrer  to  petition  sustained,  and  plaintiff  appeals. 

E.  W.  Terhxme  and  SherriU  &  Austin,  for  appellant.  2?.  F.  Looney,  for 
appellee. 

Walker,  J.  This  is  an  appeal  from  the  judgment  of  the  court  below  sus- 
taining a  demurrer  to  the  petition  of  appellant  in  a  suit  for  divorce.  The  appel- 
lant declined  to  amend,  and  judgment  was  rendered  for  the  defendant.  The 
petition  alleged  excesses,  cruel  treatment,  and  outrages  on  part  of  the  defend- 
ant,  collated  in  appellant's  brief:  "(1)  That  for  six  or  seven  years  appellee- 
has  repeatedly  harrassed  him  with  studied  insults,  and  publicly  accused  him. 
of  adultery  with  various  women.  (2)  Appellee  publicly  and  falsely  accused 
him  of  adultery  with  one  [naming  her,]  his  neighbor's  wife.    That  the  ac- 

1  It  Is  extreme  cruelty,  warranting  a  divorce,  under  the  Kansas  statute,  for  a  wife  to- 
circulate  anonymous  letters  which  falsely  charge  her  husband  with  adultery,  Carpen- 
ter v.  Carpenter,  2  Pao.  Rep.  122:  or  to  humiliate  and  disgrace  him  by  persistently  and 
falsely  accusing  him  in  public  of  having  violated  his  marriage  obligations,  Whitmors- 
v.  Whitmore,  (Mich.)  18  N.  TV.  Rep.  800.  On  the  general  subject  of  what  is  extreme 
cruelty  warranting  a  divorce,  see  Sharp  v.  Sharp,  (I1L)6N.  E.  Rep.  15,  and  note:  Haley 
v.  Haley,  (CaL)  16  Pao.  Rep.  248,  and  cases  cited;  Lynch  v.  Lynch,  (N.  J.)  Id  AIL  Rep. 
175,  and  cases  cited. 
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cusation  caused  scandal  in  the  neighborhood,  and  was  calculated  to  wound 
appellant's  feelings,  and  in  fact  came  near  causing  a  personal  difficulty  with 
the  lady's  husband.  That  when  threatened  with  a  suit  for  slander,  the  ap- 
pellee voluntarily  went  before  a  notary  public,  and  made  affidavit  that  the 
charge  was  false,  and  made  with  wicked  and  slanderous  intent;  and  that  said 
affidavit  was  printed  and  published  to  the  world,  bringing  shame  and  reproafch 
upon  appellant,  injuring  his  feelings,  and  disgracing  his  little  children. "  And 
(3)  that  appellee  "publicly  and  repeatedly  declared  that  appellant  was  not  the 
father  of  her  children  born  during  their  marriage."  As  to  the  last  specifica- 
tion, it  is  evident,  from  the  petition,  that  the  charge  is  regarded  as  false,  from 
the  fact  that  the  husband  seeks  the  custody  and  guardianship  of  these  children 
whose  paternity  is  said  to  be  questioned.  The  first  and  second  may  be  con- 
sidered together  as  but  one  charge,  save  that  in  the  first  its  continuance  is 
stated  to  have  been  for  several  years'  duration. 

Is  it  a  cause  for  divorce  for  the  wife  to  charge  the  husband  with  adultery? 
With  the  consequences  of  such  charge  upon  others,  and  subsequent  to  it,  we 
have  nothing  to  do.  Wisely,  or  not,  our  statutes  do  not  make  occasional  acts 
of  adultery  on  the  part  of  the  husband  a  cause  of  divorce,  when  sought  by  the 
wife;  otherwise,  when  the  husband  asks  divorce  from  the  wife  taken  in  adul- 
tery. Our  courts  have  held  that  a  single  deliberate  act  of  the  husband  falsely 
and  publicly  charging  his  wife  with  being  a  prostitute,  or  with  unchastity, 
may  be  cause  for  granting  a  divorce.  Jones  v.  Jones,  60  Tex.  457;  Bahn  v. 
Bahn,  62  Tex.  518.  Our  courts  show  no  like  action,  upon  a  similar  state  of 
facts,  in  favor  of  the  husband.  The  ordinary  meaning  of  "cruelty,"  in  ac- 
tions for  divorce,  is  that  the  act  endangers  or  threatens  the  life,  limb,  or 
health  of  the  aggrieved  party.  To  this,  in  our  courts,  is  added  any  outrage 
upon  the  feelings,  inflicting  mental  pain  or  anguish.  Wright  v.  Wright,  6 
Tex.  8;  Nogees  v.  Nogees,  7  Tex.  538;  PinJcard  v.  Pinkard*  14  Tex.  356; 
Shreck  v.  Shreck,  82  Tex.  578;  Jones  v.  Jones,  60  Tex.  457,  Bahn  v.  Bahn, 
62  Tex.  518.  There  are  no  allegations  in  the  petition  showing  that  from  the 
character,  calling,  or  occupation  of  the  plaintiff,  or  from  his  temperament,  or 
from  any  other  subjective  cause,  the  charges  would  be  calculated  to  and  did 
produce  mental  suffering  or  anguish  beyond  the  ordinary  effect  likely  to  be 
produced.  Cases  might  exist,  upon  such  allegations,  showing  the  special  ef- 
fects of  the  charge  of  adultery  upon  the  husband,  and  that  the  mental  suffer- 
ing was  such  as  to  render  the  living  together  insupportable,  where  a  divorce 
should  be  allowed;  but,  taking  the  gravity  of  the  offense  charged,  when  made 
against  the  wife,  with  the  comparative  levity  of  it  when  against  the  husband, 
we  are  of  opinion  that  the  mere  charge  of  adultery  on  part  of  the  husband 
made  by  the  wife,  though  the  charge  be  often  repeated,  and  be  false,  is  not* 
under  our  laws,  a  sufficient  ground  for  divorce. 

The  demurrer  was  properly  sustained.    The  judgment  is  affirmed* 


Wright  e.  Lassiter. 
(Supreme  Court  of  Texas.    November  2, 1888.) 

L  Deed— Sufficiency  of  Description. 

A  sheriff's  deed,  though  in  itself  too  Indefinite  in  its  description  of  the  land  con- 
veyed, but  which  refers  for  more  specific  description  to  a  recorded  deed  to  the  same 
land  made  hy  the  execution  debtor  to  another  person,  and  to  a  deed  of  reconveyance 
by  the  latter's  executrix  to  said  debtor,  when  supplemented  by  the  testimony  of  a 
surveyor,  who  has  run  the  lines  according  to  said  deeds,  and  found  apparent  monu- 
ments of  the  boundaries  therein  described,  is  sufficient. 

ft.  Boundaries— Recognition— License. 

A  mere  license  by  the  owner  of  one  tract  of  land  permitting  the  owner  of  an  ad- 
jacent tract,  the  boundary  line  between  which  and  the  former  tract  is  disputed,  to 
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fence  and  occupy  oyer  the  true  line,  will  not  amount  to  an  agreement  accepting  the 
line  claimed  by  the  licensee  as  the  boundary,  though  his  possession  extends  up  to 
the  line  so  claimed. 

8.  Trespass  to  Trt  Title— Notice  or  Adverse  Claim. 

Possession  of  part  of  a  tract  of  land  by  one  holding  an  unrecorded  bond  for  a  deed 
for  the  whole,  the  boundary  of  which  is  disputed  by  a  ooterminns  owner,  not  ex- 
tending to  any  portion  of  the  disputed  boundary,  is  not  notice  of  claim  of  title  to  the 
part  in  controversy.1 

4.  Same— Unrecorded  Title-Bond. 

In  the  absence  of  notice  to  the  plaintiff  in  execution,  or  the  purchaser  at  a  sale 
thereunder,  that  part  of  the  land  purchased  was  covered  by  sucn  unrecorded  title- 
bond,  the  levy  and  sale  pass  title  to  the  land,  the  legal  title  thereto  being  in  the  ex- 
ecution defendant. 

Error  from  district  court,  Red  River  county;  D.  H.  Scott,  Judge. 

Trespass  to  try  title  to  land  in  Red  River  county  by  L.  W.  Lassiter,  against 
H.  C.  Wright.  Verdict  and  Judgment  for  plaintiff,  and  defendant  brings 
error. 

Sims  &  Wright ,  for  plaintiff  in  error.  Chambers  &  Doak,  for  defendant  in 
error. 

Walker,  J.  This  was  an  action  in  trespass  to  try  title  by  Lassiter  against 
Wright.  The  dispute  is  as  to  the  locality  of  the  common  dividing  line  be- 
tween Lassiter  on  the  east  and  Wright  on  the  west  of  it.  Both  claimed  un- 
der B.  H.  Epperson,  or  rather  through  his  independent  executors,  Russell  & 
Epperson.  B.  H.  Epperson,  in  his  life-time,  had  subdivided  the  William 
Walker  survey,  and  had  sold  the  tract  claimed  by  Wright  to  one  John  A.  Cham- 
bers. He  had  also  sold  a  subdivision  east  of  and  adjoining  it  to  James  EL 
Caton,  containing  248  acres.  The  west  half  of  the  Caton  tract  was  subse- 
quently sold  to  one  Thompson,  under  whom  Lassiter  deraigns  title.  Cham- 
bers died,  and  his  widow,  representing  his  estate,  surrendered  the  lands  to 
Epperson  by  quitclaim  deed.  The  tract  was  sold  to  one  Ward,  under  whom 
Wright  claims,  under  an  execution  issued  under  a  judgment  rendered  against 
B.  H.  Epperson  and  others,  and  revived  against  his  executors.  The  sheriff's 
deed  is  somewhat  indefinite  in  describing  the  land  sold,  but  it  is  further  de- 
scribed in  the  deed  as  "being  the  same  land  conveyed  by  B.  H.  Epperson  to 
J.  A.  Chambers,  November  8, 1872,  to  which  deed  reference  is  made  for  more 
specific  description,  and  which  was  reconveyed  by  the  executrix  of  said  J.  A. 
Chambers  to  said  B.  H.  Epperson,  which  deed  is  recorded  in  Book  X,  page 
126,  record  of  deeds  of  Red  River  county. "  The  locality  of  this  land  is  testi- 
fied to  by  the  defendant.  The  deed  by  the  sheriff  to  Ward  was  executed 
March  3,  1880,  and  was  filed  for  record  April  7, 1880.  April  28, 1880,  Russell 
and  Culbertson,  executors,  conveyed  to  Elmore  and  Gaines  the  land  claimed 
by  Lassiter.  The  deed  conveys  124  acres,  more  or  less,  situated  *  *  *, 
part  of  the  William  Walker  survey,  and  the  west  half  of  248  acres,  once  sold  to 
James  H.  Caton  and  taken  back,  and  adjoining  and  next  to  a  tract  of  360  acres 
out  of  the  same  survey,  and  sold  to  John  A.  Chambers  and  taken  back, "  and 
recites:  "The  intention  of  this  instrument  is  to  convey  the  same  land  that 
was  conveyed  to  the  said  Elmore  and  Gaines  in  a  deed  dated  December  9, 1879, 
in  which  errors  appear  in  the  field-notes;  this  deed  being  made  to  correct  the 
same,  also  to  convey  the  same  land  conveyed  to  John  L.  Thompson  by  B.  H.  Ep- 
person in  a  bond  bearing  date  November  30, 1876. "  This  deed  referred  to  field- 
notes  for  description,  which  include  the  disputed  territory.  Lassiter  held 
under  this  conveyance.  It  appeared  that  Thompson  claimed  that  this  tract 
extended  over  the  land  in  dispute,  which  is  61  varas  wide  at  the  south  end, 

'Actual  possession  of  part  of  a  tract  of  land  under  a  patent  for  the  whole  is  not  pos- 
session of  the  whole  as  against  a  senior  patentee  of  another  portion.  Turner  v.  Ste- 
phenson, (Mioh.)  40  N.  W.  Bep.  785;  Ivey  v.  Petty,  (Tex.)  7  &  W.  Bap.  798,  and  cases 
cited. 
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95  varus  at  the  north,  and  1,400  varas  in  length.  It  appears  that  he  nevei 
had  any  improvements  upon  it  It  also  appears  that  parties  under  Thompson 
•down  to  the  plaintiff  claimed  the  tract  It  seems  that  the  deed  of  April  28th 
was  made  to  include  the  land  to  the  extent  claimed  under  Thompson,  though  his 
bond  called  for  124  acres,  the  west  half  of  the  Caton  tract  Lassiter's  grantor, 
J.  J.  Perdue,  testified  "that,  while  witness  claimed  to  own  the  land  in  dispute 
with  defendant's  consent,  he  commenced  at  their  north  line,  and  run  south  on 
a  line  with  where  plaintiff  claims  the  west  boundary  of  the  line  in  dispute  to 
be,  for  several  hundred  yards,  and  fenced  up  the  north  end  of  the  strip  of  land 
in  dispute;  that  afterwards  some  difficulty  took  place  between  witness  and  the 
•defendant  about  this  fence.  While  Thompson's  bond  for  title  only  called  for 
124  acres,  he  took  possession  up  to  where  plaintiff  claims." 

It  is  not  disputed  but  that  the  line  between  the  Caton  and  the  Chambers 
subdivisions  gives  the  land  in  dispute  to  Wright.  It  is  equally  clear  that  it  is 
included  in  the  field-notes  attached  to  and  made  part  of  the  deed  by  Russell  and 
Culbertson  to  Elmore  and  Gaines.  The  execution  sale  and  sheriff's  deed  made 
under  the  judgment  against  B.  H.  Epperson  revived  against  his  independent 
executors,  passed  the  title  from  the  Epperson  estate  to  Ward  to  all  the  land 
included.  The  reference  to  the  deed  from  B.  H.  Epperson  to  Chambers,  and 
from  Mrs.  Chambers  back  to  Epperson,  of  record,  with  the  further  identifica- 
tion of  the  land  in  evidence  by  the  witness  Howell  and  the  defendant  Wright, 
will  sufficiently  describe  the  subdivisions  of  the  Walker  survey,  intended  to 
be  the  subject  of  the  sale.  Brown  v.  Chambers*  63  Tex.  135;  Steinbeck  v. 
Stone,  53  Tex.  382.  It  also  passed  all  title  thereto  which  was  in  the  Epperson 
estate.    Hart  v.  McDade,  61  Tex.  208. 

The  testimony  of  the  witness  Perdue,  that  "by  consent  of  defendant  he  had 
inclosed  part  of  the  land  in  dispute,"  does  not  go  to  the  extent  that  they, 
(witness  and  Wright,)  had  mutually  agreed  upon  the  line,  as  claimed  by  wit- 
ness, to  be  the  division  line  between  their  adjoining  tracts  of  land.  His  testi- 
mony does  not  establish  an  agreed  line.  A  witness  (Howell)  testifies  "that 
prior  to  B.  H.  Epperson's  death,  and  while  Thompson  was  holding  the  land 
subsequently  conveyed  to  Elmore  and  Gaines  under  a  bond  for  title,  which  had 
never  been  recorded,  Thompson  sent  witness  up  there  to  run  off  the  land; 
-that  he  at  that  time  lived  with  Thompson,  who  told  witness  that  Mr.  James 
H.  Caton  knew  where  the  line  was,  and  would  show  it  to  him ;  that  upon  see- 
ing Caton  he  pointed  out  the  west  boundary  line  at  about  where  defendant 
now  claims  it  to  be;  that  the  land  spoken  of  in  the  sheriff's  deed  as  the 
4 John  A.  Chambers  land '  was  the  same  land  now  held  by  the  defendant, — that 
is,  the  west  boundary  line  of  the  Thompson  subdivision  was  the  east  boundary 
of  the  Chambers  tract. "  It  was  also  shown  that  measuring  on  the  north  end 
•of  the  Caton  248-acres  tract,  of  which  Thompson's  bond  was  for  the  west 
half,  at  about  the  distance  called  for,  (within  4  or  5  feet,)  is  found  a  Bois  de 
Arc  post,  as  if  placed  for  corner,  corresponding  with  the  line  as  claimed  by 
Wright.  It  would  seem  that  the  lines  of  the  subdivisions  made  by  Epperson 
were  well  known,  or  capable  of  identification.  It  seems  that  Thompson  ex- 
hibited field-notes  which  were  either  in  or  attached  to  his  title-bond  from  Ep- 
person, from  which  the  description  was  taken,  which  was  attached  to  the 
<leed  from  Russell  &  Epperson  to  Elmore  &  Gaines.  While  he  claimed  the 
strip  of  land  in  dispute,  he  never  had  any  improvements  upon  it,  nor  was  his 
bond  ever  recorded.  The  levy  and  execution  sale  of  the  360-acres  Chambers 
tract,  the  records  showing  title  to  be  in  the  Epperson  estate,  would  pass  title 
thereto  against  Thompson  and  those  claiming  under  him, — it  not  appearing 
that  Ward,  the  purchaser,  or  the  plaintiff  in  the  execution  had  notice  of  such 
claim.  The  occupation  of  the  undisputed  part  would  convey  no  notice  of  the 
•claim.  Qrace  v.  Wade,  45  Tex.  526;  Simpson  v.  Chapman,  Id.  564;  Linn  v. 
Ze  Compte,  47  Tex.  442;  Lewis  v.  Johnson,  68  Tex.  448,  4  S.  W.  Rep.  644. 
The  subsequent  deed  by  Epperson's  executors  could  not  affect  Ward's  title. 
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From  the  testimony  it  is  not  clear  that  Thompson's  title-bond  included 
more  than  the  west  half  of  the  248-acres  tract  which  had  been  sold  to  Caton, 
lying  between  the  Scan*  and  the  Chambers  tracts;  but,  if  it  did,  then  the  claim 
was  concluded  by  the  levy  and  execution  sale  before  the  execution  of  the  deed 
under  which  the  plaintiff  claims.  It  is  here  held  (1)  that  the  sheriff's  deed  in 
referring  to  other  deeds  which  are  shown  to  be  well  known,  and  which  de- 
scribed the  land,  was  sufficient  to  identify  the  land  sold;  (2)  that  a  license  by 
one  party  to  the  other  to  occupy  a  part  of  the  land  in  dispute  is  not  equiva- 
lent to  a  mutual  agreement  upon  a  division  line,  although  such  license  ex- 
tended to  the  occupation  up  to  the  line  claimed  by  the  party  to  whom  the 
license  was  given;  (8)  that  possession  under  an  unrecorded  bond  for  title  of 
a  part  of  the  land  described  in  the  bond  and  not  in  dispute,  is  not  notice  of 
claim  to  that  part  in  dispute;  and  (4)  that  in  absence  of  notice  of  such  claim 
to  the  plaintiff  in  execution,  or  to  the  purchaser  at  execution  sale,  the  levy 
and  sale  passed  title,  the  legal  title  appearing  of  record  in  the  defendant  in 
execution. 

The  judgment  of  the  court  below  should  have  been  for  the  defendant,  and 
it  will  be  reversed.    Reversed  and  remanded. 


East  Line  ft  Bed  River  R.  Go.  v.  Scott. 
(Supreme  Court  of  Texas.    November  9, 1888.) 

1.  CowTnruANOT— Absent  Witness— Deposition. 

An  application  for  a  second  continuance  on  the  ground  of  an  absent  witness  will 
not  be  granted,  where  it  appears  that  the  deposition  of  the  witness  bad  been  taken, 
and  bis  presence  was  desired  to  explain  some  portions  of  it;  that  no  effort  bad  been 
made  to  again  take  his  deposition;  and  that  the  witness  was  in  the  employ  of  the 
applicant. 

ft.  Master  and  Sebvant— Injubt  to  Servant. 

Plaintiff,  who  was  employed  as  fireman  and  watchman  by  a  railroad  company, 
was  requested  by  the  engineer,  wbo  had  been  taken  sick,  to  run  the  engine  to  a 
place  wnere  piles  were  to  be  driven.  Plaintiff  did  so,  and  was  injured  by  the  ex- 
plosion of  the  boiler  of  an  engine  nsed  to  operate  the  pile-driving  machine.  It  ap- 
peared that  plaintiff  was  not  actually  engaged  in  any  work  at  the  time  of  the  acci- 
dent, and  that  there  was  a  rule  of  the  company  forbidding  an  engineer  from  placing 
his  engine  in  the  control  of  another,  but  there  was  testimony  that  this  rule  was  not 
intended  to  be  enforced  in  case  of  the  sickness  of  the  engineer.  Held,  that  plain- 
tiff could  recover  for  injuries  received. 

8.  Same— Negligence  of  Fellow-Servant. 

In  an  action  by  a  servant  for  injuries  alleged  to  have  been  caused  by  the  incom- 
petency of  a  fellow-servant,  where  several  facts  are  presented  as  bearing  on  the 
question  of  competency,  it  is  not  error  to  refuse  a  charge  that  plaintiff  could  not 
recover  by  showing  a  single  act  of  negligence. 

Appeal  from  district  court,  Marion  county;  W.  P  McLean,  Judge. 
F.  H.  Prendergast,  for  appellant.    C.  A.  Culberson,  for  appellee. 

Staytok,  C.  J.  This  action  was  brought  by  appellee  to  recover  damages 
for  an  injury  that  he  alleged  was  caused  to  him,  while  in  the  employment  of 
appellant,  by  the  explosion  of  the  boiler  of  an  engine  used  to  operate  a  pile- 
driving  machine.  The  action  was  brought  in  Marion  county  when  tried,  and 
when  the  cause  was  called  for  trial  the  appellant  made  an  application  for  a 
continuance  based  on  the  absence  of  F.  M.  Sprague,  who  resided  in  Hunt 
county.  The  witness  had  testified  by  deposition,  and  the  appellant  desired 
his  presence  in  order  that  he  might  explain  a  part  of  his  evidence  already 
given.  No  effort  had  been  made  again  to  take  his  deposition,  but,  being  in 
the  employment  of  appellant,  it  depended  upon  having  him  present  on  the 
trial,  but  in  this  was  disappointed  by  reason  of  the  fact  that  one  of  appellant's 
officials  had  given  him  leave  of  absence.    The  bill  of  exceptions  shows  that 
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the  application  was  for  the  second  continuance.  No  such  diligence  as  the  law 
requires  has  been  used,  and  the  court  below  did  not  err  in  overruling  the  mo- 
tion for  a  continuance.  It  seems  that  appellee  was  in  the  employment  o^  ap- 
pellant as  a  fireman,  when  he  was  directed  by  the  proper  authority  "to  go  to- 
Carson,  and  stay  with  engine  190  and  the  pile-driver  as  watchman."  This 
was  on  February  5,  1886,  and  in  obedience  to  the  order  he  went.  There  was 
some  pile-driving  to  be  done  about  one  mile  and  a  half  west  of  Carson,  at  a 
bridge,  and  on  the  morning  of  the  next  day  the  train,  with  the  pile-driver, 
having  remained  during  the  night  at  Carson,  went  to  the  place  where  the 
work  was  to  be  done  with  the  regular  engineer,  F.  M.  Sprague,  in  charge  of 
the  locomotive.  The  train,  with  pile-driver,  returned  to  Carson  at  noon,  and 
went  out  again  in  the  afternoon  in  charge  of  the  fireman,  but  soon  returned 
to  the  side  track  at  Carson  to  let  a  train  pass.  After  this,  Sprague,  the  en- 
gineer, was  sick,  and  he  directed  the  appellee  in  charge  of  the  locomotive  to- 
take  the  train  to  the  place  where  the  piles  were  to  be  driven,  which  he 
did.  Behind  the  locomotive  were  the  tender,  caboose,  and  car  on  which  was 
the  pile-driver  and  engine  to  operate  it.  When  these  arrived  at  the  place 
where  the  work  was  to  be  done,  appellee,  and  others  of  the  crew,  went  to  the 
car  on  which  was  the  pile-driver  and  its  engine,  and  soon  after  the  boiler  of 
this  engine  exploded,  causing  the  injuries  to  appellee  of  which  he  complains. 
Appellee  alleges  that  the  explosion  was  caused  by  defects  in  the  boiler,  and 
by  the  want  of  proper  skill  in  the  person  who  was  operating  the  engine  for 
the  pile-driver. 

The  evidence  for  appellee  shows  clearly  that  the  boiler  was  very  defective, 
and  tends  to  show  that  the  person  who  had  it  in  charge  had  but  little,  if  any, 
experience  as  an  engineer.  No  evidence  was  introduced  to  show  that  the  en- 
gineer was  competent,  or  that  any  inquiry  had  been  made  as  to  his  compe- 
tency; but  a  witness  for  appellant,  who  examined  the  boiler  on  the  day  it  was 
sent  out,  stated  that  he  thought  it  then  in  good  order,  and  that  from  an  ex- 
amination made  after  the  explosion  he  thought  it  was  caused  by  an  overpress- 
ure of  steam.  F.  M.  Sprague,  the  locomotive  engineer,  testified  that  "John 
S.  Scott  [the  appellee]  ran  the  engine  out  on  the  evening  of  the  explosion  by 
my  request,  as  I  was  sick,  and  not  able  to  handle  the  engine.  Scott's  duty 
was  to  watch  the  engine  at  night.  It  was  not  his  duty  to  take  the  engine  out 
from  Carson  that  day,  but  at  my  request  he  did  it.  I  requested  him  to  take 
the  engine  out,  as  it  was  the  custom  for  watchmen  and  men  who  were  hired 
as  Scott  was  to  assist  the  engineer  in  case  of  sickness,  as  he  was  an  old  fire- 
man, and  1  thought  him  a  competent  man  to  handle  the  engine.  Scott's  time 
was  his  own  from  7  o'clock  a.  m.  to  6  o'clock  p.  m.  He  was  requested  by  me 
to  handle  the  engine  as  aforesaid.  Scott  took  the  engine  at  my  request.  If 
he  had  not  taken  it,  my  opinion  is  the  result  as  to  him  would  have  been  the 
same.  When  Scott  arrived  at  the  bridge  be  stopped  the  engine,  and  came 
over  on  the  pile-driver  car  with  the  train  crew.  I  don't  know  what  he  was- 
doing  at  the  time  of  the  explosion.  He  was  on  the  third  car  from  the  loco- 
motive. I  don't  know  how  came  him  to  be  there. "  It  is  shown  that  appellee 
was  not  actually  doing  anything  at  the  time  of  the  explosion;  that  his  bedding 
was  in  the  caboose,  where  he  slept;  and  there  was  evidence  tending  to  show 
that  his  duties,  as  watchman  only,  would  not  have  taken  him  from  Carson,  and 
that  he  might  have  spent  the  day  as  he  pleased,  if  under  no  obligation  to  obey 
the  order  of  Sprague.  The  evidence  tended  to  show  that  a  rule  of  the  com- 
pany forbade  an  engineer  to  place  his  locomotive  in  the  control  of  another,, 
and  that  this  rule  was  known  to  Scott  at  the  time  of  the  trial;  but  his  knowl- 
edge in  this  respect,  on  the  day  of  the  explosion,  was  not  shown. 

Appellant  asked  the  following  instruction:  "It  appeared  that  the  plaintiff 
had  no  duty  to  perforin  at  or  near  the  pile-driving  engine,  and  he  was  there 
on  the  car  merely  to  suit  his  own  pleasure.  He  cannot  recover.  You  will- 
therefore  find  for  defendant/' — which  was  refused,  and  this  is  assigned  as  errors 
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The  court,  in  effect,  instructed  the  Jury  that  appellee  might  recover,  if  injured 
as  alleged,  without  negligence  on  his  part,  although  his  duties,  as  watchman 
onl^  did  not  require  him  to  render  the  services  rendered  at  request  of  the  en- 
gineer, "if  under  the  custom  and  usage  of  defendant's  road  management  plain- 
-Sff  was  expected  to  obey9'  the  orders  of  the  engineer  under  the  circumstances. 
This  charge  is  also  assigned  as  error. 

Appellant  contends  that  it  was  a  violation  of  the  rules  of  the  company  for 
tthe  engineer  to  place  his  engine  in  the  hands  of  appellee,  and  that  for  this 
reason  the  latter  cannot  recover.  If  the  appellee  had  been  injured  while  in 
.the  act  of  performing  an  act,  or  through  the  performance  of  an  act,  known  to 
-be  forbidden  by  the  rules  of  the  company,  it  is  clear  that  he  could  not  recover. 
He,  however,  was  not  injured  in  either  of  these  ways.  If  it  be  contended 
that  appellee  was,  wrongfully  or  not,  in  course  of  the  service,  at  the  place 
where  the  explosion  occurred,  by  reason  of  the  fact  that  he  went  there  in  per- 
formance of  a  duty  that  under  the  rules  of  the  company  the  engineer  was  for- 
bidden to  permit  any  person  other  than  himself  to  perform,  then,  under  the 
evidence,  it  would  be  necessary  to  ascertain  what  effect  should  be  given  to 
rthe  rule  claimed  to  have  existed.  The  testimony  of  Sprague  shows  that  the 
general  rule  which  forbade  an  engineer  to  give  another  charge  of  his  engine 
was  not  intended  to  be  enforced,  when  on  account  of  the  sickness  of  the  en- 
gineer it  became  necessary  for  his  duties  to  be  performed  by  another.  The 
rule,  then,  had  its  exception,  which  was  applicable  at  the  time  appellee  went 
.to  the  place  where  the  explosion  occurred  in  charge  of  the  locomotive.  Paper 
rules  which  are  usually  and  customarily  violated  are  presumed  to  be  not  in- 
.tended  for  enforcement, — not  rules  at  all.  If,  under  the  evidence,  the  appellee 
had  been  injured  by  an  explosion  of  the  boiler  of  the  locomotive,  caused  by 
-such  defect  as  would  fix  liability  on  the  master  for  an  injury  to  a  servant,  we 
do  not  see  that  appellant  would  not  have  been  liable.  It  is  true  that  the  em- 
ployer is  only  liable  as  master  to  the  servant  when  the  latter  is  actually  in 
his  service,  and  that  at  times  during  the  period  of  an  engagement  the  em- 
ploye may  sustain  to  the  employer  no  other  relation  than  that  of  stranger. 
It  does  not  follow  from  this,  however,  that  the  employe  is  to  be  deemed  in 
<the  employer's  service  only  when  he  is  actually  engaged  in  labor.  He  is  to  be 
deemed  in  the  master's  service  whenever  present  to  perform  his  duty  under 
the  contract  creating  the  relation  of  master  and  servant,  and  subject  to  or- 
ders, although  at  a  given  moment  he  may  not  be  engaged  in  the  actual  per- 
formance of  any  labor. 

We  are  of  the  opinion  that  the  evidence  shows  a  state  of  facts  which  re- 
quired the  appellee,  as  the  servant  of  appellant,  to  be  with  the  train  at  the 
time  he  was  injured.  The  fact  that  he  may  not  have  been  actually  engaged 
in  the  performance  of  labor  at  the  time  he  was  injured,  if  he  was  with  the 
train,  in  discharge  of  a  duty  the  engineer  had  power  to  impose  upon  him  by 
virtue  of  his  employment,  and  subject  to  further  orders,  would  not  for  the 
.time  destroy  the  relation  of  master  and  servant,  and  make  him  a  stranger  to 
.appellant.  This  being  true,  there  was  no  error  in  refusing  the  charge  asked, 
nor  in  giving  the  charge  complained  of.  Had  the  appellee,  when  the  train 
stopped,  remained  with  the  locomotive,  and  been  there  injured  by  the  explo- 
sion of  the  boiler  used  in  operating  the  pile-driver,  he  would  doubtless  have 
been  entitled  to  recover,  if  there  was  a  failure  of  the  master  to  use  such  care 
as  is  required  in  reference  to  machinery  placed  in  the  hands  of  employes  to  be 
used  in  the  master's  service.  Whether  the  act  of  appellee  in  leaving  the  loco- 
motive when  the  train  stopped,  and  going  to  the  place  where  the  car  with  the 
pile-driver  was,  was  contributory  negligence  that  would  defeat  a  recovery, 
was  a  question  for  the  jury.  No  question  as  to  this  is  raised  in  this  court, 
nor  does  it  appear  that  such  a  question  was  raised  in  the  court  below.  The 
proposition  sought  to  be  maintained  throughout  is  that  the  relation  of  master 
and  servant  did  not  exist  at  the  time  the  injury  was  inflicted,  and  that  for 
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this  reason  appellant  did  not  owe  to  appellee  any  duty  other  than  such  as  iti 
owed  to  every  stranger. 

The  appellant  asked  a  charge  to  the  effect  that  the  incompetency  of  the  en- 
gineer in  charge  of  the  boiler  that  exploded  could  not  be  proved  by  one  single 
act  of  negligence,  and  this  was  refused.  The  court  did  not  err  in  refusing 
the  charge,  for  it  was  not  applicable  to  the  facts  in  proof.  The  testimony  in- 
troduced to  show  the  incompetency  of  the  engineer  consisted  of  evidence 
tending  to  show  his  entire  want  of  experience  as  an  engineer,  and  that  his 
avocation  was  that  of  a  bridge  carpenter.  There  was  evidence,  introduced' 
by  appellant,  tending  to  show  that  the  explosion  occurred  on  account  of  the 
fact  that  the  engineer  placed  a  higher  pressure  of  steam  on  the  boiler  than  it 
was  capable  of  sustaining.  This  tended  to  show  negligence  on  the  part  of  the 
engineer,  and  might  have  been  looked  to,  in  connection  with  other  facts,  to 
ascertain  the  competency  of  the  engineer;  but  a  charge  which  presented  but 
one  fact,  and  that  the  least  important  fact  bearing  on  an  issue,  and  informed 
the  jury  that  this  would  not  be  sufficient  proof  of  incompetency,  would  have 
been  calculated  to  mislead.  All  the  facts  tending  to  show  incompetency 
should  be  considered  together.  If  the  question  be  whether  a  master  exercised 
due  care  to  inform  himself  as  to  the  competency  of  a  servant,  evidence  show- 
ing what  inquiry  he  made,  and  what  knowledge  he  had  or  obtained  on  inquiry, 
should  be  considered;  and,  it  would  seem,  if  it  be  contended  that  a  master 
knowingly  employed  an  incompetent  servant,  that  ought  to  be  established  by 
evidence  tending  to  show  that  the  master  had  been  in  position  to  know  that 
the  servant  was  incompetent,  or  the  general  reputation  of  the  servant  should 
be  shown  to  be  such  as  to  induce  the  belief  that  his  incompetency  must  have 
been  generally  known. 

The  court  correctly  instructed  the  jury  as  to  the  burden  of  proof,  and  as  to* 
facts  necessary  to  be  shown  in  order  to  fix  liability  of  appellant,  if  the  injuries* 
to  appellee  resulted  from  the  incompetency  of  the  engineer,  and  did  not  err 
in  refusing  to  give  the  charge  asked  by  appellant,  and  numbered  6.  The  other 
assignments  relate  to  the  refusal  of  the  court  below  to  grant  a  new  trial,  and 
in  the  main  present  questions  already  considered.  We  deem  it  proper,  how- 
ever, to  say  that  if  there  had  been  no  testimony  tending  to  show  that  the  en- 
gineer was  incompetent,  the  evidence  offered  by  the  appellee  was  such  as  to* 
show  that  the  boiler  was  unfit  for  use. 

There  is  no  error  in  the  judgment,  and  it  will  be  affirmed* 


Equitable  Mortgage  Go.  et  al.  v.  Norton  et  ux. 
(Supreme  Court  of  Texas.    November  9, 1888.) 

1.  BsTomi/— In  Pais— Loan  on  Hoxbsvsad. 

Defendant*,  to  procure  a  loan  on  the  wife's  land,  on  which  they  were  not  then  re- 
siding, made  sworn  application  stating  that  it  was  not  their  homestead,  which  they 
claimed  in  another  lot.  This  latter  lot  was  deeded  to  them  and  designated  as  a  home- 
stead the  day  before  the  loan  was  obtained,  bnt  on  the  following  day  was  recon- 
veyed  to  their  grantor.  The  wife,  during  the  negotiations,  was  sick  of  a  fever, 
then  in  child-bed,  then  watching  her  sick  infant,  until  its  death,  and  aUeged  that 
the  application  and  mortgages  were  fraudulently  obtained  from  her,  and  that  she 
did  not  know,  and  was  not  in  condition  to  know,  the  purpose  of  the  papers  signed 
by  her.  An  alleged  agent  of  the  loan  company  participated  in  obtaining  and  desig- 
nating the  new  homestead,  but  the  mortgage  trustee  testified  that  he  alone  was  its- 
agent,  and  knew  nothing  of  that  transaction.  Held  error  to  refuse  a  charge  that 
the  wife  was  estopped  if  plaintiffs  advanced  the  money  on  faith  of  the  statement 
that  the  land  was  not  a  homestead. 

Si  Triai^-Akottmentativb  Instructions. 

Argumentative  Instructions,  enumerating  parts  of  the  evidence,  are  properly  re* 
fused,  as  giving  undue  prominence  to  those  portions  of  the  evidence.  ,  . 
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8.  AppcAii— Review— Harmless  Ebrob. 

The  exclusion  of  a  notarial  certificate  attached  to  a  designation  of  homestead  is 
harmless  error  where  the  instrument  itself  is  admitted  in  evidence,  and  the  notary 
called  as  a  witness. 

Appeal  from  district  court,  Kaufman  county;  Anson  Rainisy,  Judge. 
Lawther  <&  Holloway  and  Manion  <ft  Huff  master,  for  appellants.     Word  A 
-Charlton,  for  appellees. 

Walker,  J.  May  1, 1888,  appellants  brought  suit  against  B.  J.  Norton 
.and  his  wife,  Nannie  A.  Norton,  on  a  promissory  note  for  $400,  and  the  in- 
terest coupons  of  date  September  1,  1886,  made  by  defendants,  and  payable  to 
the  Equitable  Mortgage  Company,  and  to  enforce  a  trust  deed  made  to  secure 
same,  in  which  S.  M.  Finley  is  named  as  trustee,  upon  50  aores  of  land  near 
the  city  of  Terrell,  the  separate  property  of  the  wife.  Default  was  made  in 
the  payment  of  interest,  and  by  terms  of  the  contract  action  arose.  The  trust 
deed  bore  date  September  1st,  but  the  acknowledgment  thereto  bore  date 
October  4,  1886.  The  defendants  pleaded  general  denial,  and  alleged  that  the 
land  described  in  the  trust  deed  was  their  homestead  at  the  time  it  was  made, 
and  still  is.  By  amended  answer  the  wife  pleaded  that  the  several  papers 
held  against  her  were  obtained  from  her  by  fraud ;  that  at  the  time  of  signing 
the  mortgage  she  was  sick,  not  competent  to  know  or  care  what  she  was  do- 
ing, setting  out  in  detail  a  history  of  her  illness,  etc.  In  supplemental  peti- 
tion plaintiff  denied  the  allegations  of  fraud,  and  alleged  that  the  money  was 
loaned  upon  the  faith  of  the  representations  of  the  defendants,  etc.,  whereby 
they  were  estopped,  etc. 

The  facts  in  evidence  detail  transactions  from  September  1  to  October  22, 
1886.  It  was  shown  that  defendant  had  lived  on  the  50  acres  in  controversy 
from  1888  to  January  6, 1886;  that  they  leased  the  land  forayear,  and  moved  to 
the  city  of  Terrell,  and  lived  in  a  rented  house.  The  land  was  a  gift  from  her 
father  to  the  wife.  Norton,  the  husband,  was  a  house-builder  by  trade,  and 
moved  to  get  work.  He  approached  J.  S.  Grinnan,  an  agent  of  the  Equitable 
Mortgage  Company,  on  the  subject  of  a  loan;  spoke  of  owning  a  place  in  the 
•country,  wanting  to  buy  a  house,  being  tired  of  paying  rent.  Grinnan  passed 
Norton's  every  day,  and  knew  he  was  living  in  a  rented  house.  Norton  and 
Grinnan  had  many  conversations  about  the  loan, — one  or  two  at  the  door  of 
Norton's,  while  his  wife  was  present  in  hearing.  The  note  and  interest  cou- 
pons bore  date  September  1,  1886,  as  did  the  two  trust  deeds.  September  16, 
1886,  an  application  was  presented  to  Grinnan  for  a  loan,  signed  by  Norton 
and  wife,  containing  many  representations,  and,  among  others:  "My  wife 
has  an  interest  in  the  property  [the  50  acres  having  been  described  and  of- 
fered as  security]  herein  offered  as  security,  which  property  is  her  separate 
property,  having  been  deeded  to  her  by  her  father,  Geo.  B.  Paschall.  This 
property  is  not  our  homestead,  nor  is  it  claimed,  used,  enjoyed,  or  occupied 
as  such;  but  we  have  other  property  which  we  occupy  and  claim  only  as  our 
homestead,  and  which  is  fully  paid  for,  and  free  and  clear  of  all  incumbrances, 
said  homestead  consisting  of  one  acre,  situated  and  described  as  follows:  In 
the  town  of  Terrell,  with  house."  This  application  was  not  satisfactory  to 
Grinnan.  Norton  was  so  informed;  Norton  testifying,  "The  papers  had  not 
been  executed  because  he  had  not  gotten  his  homestead. "  In  the  negotiations 
— at  what  time  not  given — "Mrs.  Norton  said  he  [the  husband]  was  bargain- 
ing for  one.  She  did  not  speak  of  the  particular  place  they  were  bargaining 
for."  This  is  testified  to  by  Grinnan.  Norton  finally  bargained  with  G.  W. 
Harrell  for  a  homestead.  A  deed  was  prepared  from  Harrell  and  wife  to  Nor- 
ton and  wife  for  a  house  and  lot  in  the  town  of  Terrell,  bearing  date  and  ac- 
knowledged October  20,  1886.  On  October  21st  one  Galbraith,  a  lawyer  and 
notary  public,  who  obtained  the  signature  of  Mrs.  Norton  to  the  "  applica- 
tion, M  and  who  took  her  acknowledgment  to  the  two  mortgages  on  the  same 
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day,  at  the  request  of  Grinnan  and  Norton,  prepared  a  designation  of  the  Har* 
rell  house  and  lot  as  the  homestead  of  Norton  and  wife.  It  is  signed  by 
them;  the  witness  testifying,  "I  got  it  up."  This  formally,  in  terms,  desig- 
nated the  property  as  their  homestead,  under  article  1344,  Rev.  St.,  for  rural 
homesteads.  On  same  day, — October  21st, — after  this  designation  had  been 
signed,  Norton  and  Harrell  went  to  Grinnan's  office,  having  with  them  the 
designation  and  the  deed  from  Harrell  and  wife  to  Norton  and  wife.  This 
deed  was  then  given  to  Norton  on  Grinnan drawing  a  check  in  Norton's  favor 
for  $225,  the  purchase  money,  and  out  of  the  loan,  and  Norton  indorsing  it 
to  Harrell.  The  deed  and  the  check  were  delivered  at  same  time.  Grinnan 
testifies,  "The  paper  of  designation  was  returned  to  me,  and  I  then  paid  him 
the  balance  of  the  money"  of  the  loan,  after  retaining  sufficient  to  defray  ex- 
penses and  commissions.  On  the  22d  October,  1886,  Norton  and  wife  recon- 
veyed  to  Harrell  for  $200;  Harrell  making  $25  in  the  transaction.  The  de- 
fendant Mrs.  Norton  testified  that  she  never  abandoned  her  country  home- 
stead; never  had  any  intention  to  do  so.  That  in  September,  1886,  she  was 
taken  violently  sick,  bore  a  child,  who  lived  ten  days,  and  who  died  two  hours 
after  she  had  been  signing  papers;  that  her  mind  was  given  to  her  child; 
that  she  did  not  know  .the  purpose  of  the  papers;  that  she  did  not  know  she 
was  giving  a  mortgage  upon  her  home.  She  remembered  nothing  of  the  Har- 
rell transaction.  She  did  not  know  her  husband  had  bought  it.  She  recog- 
nized her  signature  to  the  several  papers  shown  her.  Denied  talking  with 
Grinnan,  or  hearing  him  and  her  husband  talking  about  the  loan,  etc.  Gal- 
braith  testified  to  taking  Jirs-  Norton's  privy  acknowledgment  to  the  two  mort- 
gagee and  to  the  application  and  designation.  He  was  asked  by  Grinnan  as 
to  the  application ;  by  Norton  to  take  her  acknowledgment.  He  also  testified 
to  complying  with  the  statute  in  taking  her  acknowledgment.  The  plaintiff 
Finley  testified  in  rebuttal  that  he  had  taken  the  loan  in  good  faith,  etc.,  and 
that  lie  was  the  agent  of  the  defendant  company,  and  that  Grinnan  was  not. 
This  was  directly  denied  by  Grinnan,  who  also  testified  that  as  agent  of  the 
company  he  had  received  commissions  in  this  loan.  The  court  submitted  to 
the  jury  that  if  they  found  that  defendants  had  abandoned  the  land  as  home- 
stead, to  find  for  the  plaintiffs  against  both  defendants;  and,  if  they  found 
that  the  place  had  not  been  abandoned,  to  find  for  defendant  Mrs.  Norton. 

Instructions  were  asked  and  refused  upon  the  law  of  estoppel  upon  the  facts 
in  evidence:  "Second.  If  you  believe  from  the  evidence  that  defendants  made 
a  statement  in  writing,  and  the  same  was  sworn  to  by  them,  and  that  they 
represented  therein  that  the  land  in  controversy  had  been  abandoned  by  them 
as  a  homestead,  and  that  this  was  presented  to  plaintiffs  or  their  agent  by  de- 
fendants, and  that  defendants  made  a  further  and  additional  statement  in 
writing,  duly  signed  by  them,  to  the  effect  that  they  had  abandoned  the  land 
in  controversy  as  a  homestead,  and  that  defendants  presented  the  same  to 
plaintiffs  or  their  agent  for  the  purpose  of  procuring  money,  and  that  plain- 
tiffs believed  said  statements  to  be  true,  and  acted  on  the  faith  of  the  same, 
and  advanced  money  to  defendants  on  the  strength  of  said  statements,  and 
took  a  lien  on  the  land  in  controversy,  then  you  are  charged  that  defend- 
ants are  estopped  from  claiming  the  land  in  controversy  as  homestead,  and  you 
will  find  the  same  subject  to  plaintiffs1  lien."  And,  fourth*  "if  you  believe 
from  the  evidence  that  defendants  represented  to  plaintiffs  or  their  agent  at 
or  immediately  previous  to  the  delivery  of  the  said  deeds  of  trust  that  they 
had  purchased  a  bouse  and  lot  in  Terrell  as  a  homestead,  and  that  plaintiffs 
believed  th#  said  representations  to  be  true,  and  acted  on  the  faith  thereof, 
and  loaned  defendants  money  as  mentioned  in  plaintiffs*  petition,  then  you  are 
charged  that  defendants  are  estopped  from  claiming  the  land  in  controversy 
as  homestead. " 

In  the  light  of  the  entire  evidence,  and  particularly  in  view  of  the  testimony 
of  Finley  that  he  was  the  agent  of  the  defendant  company  alone,  accepted  the 
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security,  and  upon  It  had  approved  the  loan,  in  ignorance  of  the  transactions- 
leading  to  it,  we  do  not  think  the  court  had  the  legal  power  to  withdraw  the  t 
issue  of  estoppel  from  the  jury  when  it  appears  that  the  land  was  not  the  act-  ' 
ual  residence  of  Norton  and  wife.  It  cannot  be  ignored,  however,  that  the 
testimony  fails  to  show  an  active  participation  in  the  acts  relied  on  as  consti- 
tuting the  alleged  estoppel  by  Mrs.  Norton.  During  much  of  the  time  the- 
matter  was  pending  she  was  sick  of  a  fever;  then  in  child-bed;  then  watch- 
ing her  sick  infant  until  its  death;  that  watch  interrupted  by  the  notary,  sent 
with  papers  to  be  signed  and  acknowledged  by  her,  mortgaging  her  home, 
the  gift  from  her  father;  she  unconscious,  she  says,  and  careless  of  what  she 
signed;  ignorant  of  the  temporary  acquisition  of  the  new  homestead  from 
Harrell;  and  finally  appears  the  getting  up  of  the  designation,  itself  false  la- 
its  recitations  when  obtained,  and  returned  to  the  agent  after  the  ceremony 
at  his  office  by  which  the  new  homestead  was  obtained,  paid  for,  and  desig- 
nated. It  is  difficult  to  attach  the  term  "fraudulent"  to  her  passive  submis- 
sion in  the  series  of  acts  dictated  and  required  to  perfect  the  loan  for  the  hus- 
band by  the  agent  of  the  company.  If  Finley  alone  represented  the  company 
it  would  not  be  affected  by  the  acts  of  the  others  of  which  he  did  not  have  no- 
tice, if  such  acts,  in  their  effect,  were  fraudulent.  The  charges  above  set  forth 
should  have  been  given,  perhaps,  with  an  additional  clause,  limiting  the  in- 
quiry to  the  acts  of  the  wife.  There  was  no  dispute  as  to  the  part  taken  by 
the  husband.  The  elements  present  in  an  estoppel  by  conduct  are  summarized 
in  Bigelow,  Estop.  484:  "There  must  have  been  a  false  representation  or  a 
concealment  of  material  facts;  (2)  the  representation  must  have  been  made 
with  knowledge  of  the  facts;  (3)  the  party  to  whom  it  was  made  must  have 
been  ignorant  of  the  truth  of  the  matter;  (4)  it  must  have  been  made  with 
the  intention  that  the  other  party  should  act  upon  it;  (5)  the  other  party  must 
have  been  induced  to  act  upon  it."  These  rules  are  practically  recognized  by 
our  courts  in  the  decisions  upon  the  subject.  Burleson  v.  Burleson,  28  Tex. 
416;  Scoby  v.  Sweatt,  Id.  730.  As  the  constitution  denounces  as  invalid  all 
liens  upon  the  homestead  save  purchase  money,  or  for  improvements  made 
thereon,  whether  created  by  the  husband  alone  or  together  with  his  wife,  (ar- 
ticle 16,  §  50,)  the  lienholder  cannot  rely  upon  such  mortgage  or  trust  deed 
attempting  to  give  a  lien.  The  privy  acknowledgment  of  the  wife  does  not 
cure  the  invalidity  of  a  trust  deed  for  a  loan  upon  the  homestead.  The  estop- 
pel, therefore,  must  be  made  out  by  proof  of  facts  outside  the  instrument  it- 
self.   It  cannot  directly  or  by  its  recitations  bind  the  homestead. 

The  third  assignment  is  not  well  taken.  The  court  submitted  no  issue 
upon  the  regularity  of  the  privy  acknowledgment.  In  effect,  the  charge  as- 
sumed that  it  was  legal  in  making  the  case  turn  upon  the  issue,  homestead  or 
not. 

The  sixth  and  seventh  assignments  are  not  sustained  by  the  record.  The 
instructions  are  faulty  in  charging  upon  the  weight  of  evidence,  and  in  being 
argumentative.  The  practice  of  enumerating  parts  of  thetestimouy  has  been 
condemned  as  calling  attention  to  that  testimony,  thereby  giving  to  it  undue 
prominence  and  weight.  The  exclusion  of  the  notarial  certificate  attached 
to  the  "designation"  was  proper.  The  article  in  the  Revised  Statutes  under 
which  the  document  purported  to  be  drawn  applied  to  the  owner  of  a  rural 
homestead  upon  a  tract  of  land  in  excess  of  200  acres.  It  provided  for  the 
head  of  the  family  designating  his  homestead  out  of  the  tract.  Besides,  the 
instrument  itself  was  admitted  in  evidence,  and  the  notary  taking  the  acknowl- 
edgment was  examined  as  a  witness.  No  harm  could  have  resulted  from  its 
exclusion,  had  it  been  competent. 

The  sufficiency  of  the  testimony  will  not  be  here  discussed.  For  the  error 
in  refusing  the  charges  asked  upon  the  estoppel  pleaded,  the  judgment  will  be 
reversed. 

Reversed  and  remanded. 
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Pennegar  et  al.  0.  State. 
(Supreme  Court  of  Tennessee.    January  29, 1880.) 

Hibmagb— Validity— Conflict  op  Laws. 

Under  Code  Tenn.  Mill.  &  V.  $  3382,  prohibiting  a  marriage  between  the  guilty 
husband  or  wife  after  a  divorce  for  adultery,  and  his  or  her  paramour,  during  the 
life  of  the  former  consort,  such  a  marriage  between  parties  domiciled  in  Tennessee, 
celebrated  in  Alabama,  whither  the  parties  go  solely  to  evade  the  statute,  return- 
ing at  onoe  to  Tennessee,  is  void  in  the  latter  state,  though  valid  in  Alabama.1 

Error  to  circuit  court,  De  Kalb  county;  M.  D.  Smallman,  Judge. 

Indictment  against  William  Pennegar  and  E.  D.  Hovey  for  lewdness.  De- 
fendants were  convicted,  and  bring  error. 

Webb,  Coiley  &  Moore,  for  plaintiffs  in  error.  0.  W.  Pickle,  Atty.  Gen., 
for  the  State. 

Folkes,  J.  The  defendants'  were  indicted  for  lewdness,  tried  and  con- 
victed, and  have  appealed  in  error  to  this  court.  The  record  discloses  the 
following  facts:  E.  U.  Hovey  was  divorced  from  her  husband,  John  Hovey, 
by  a  decree  of  the  circuit  court  of  De  Kalb  county,  upon  the  petition  of  the 
husband,  charging  her  with  adultery  with  William  Pennegar.  The  decree 
adjudges  the  charge  fully  proven,  and  the  divorce  was  granted  the  husband 
solely  upon  such  charge.  The  divorced  wife  and  the  partner  in  her  guilt 
shortly  after  the  divorce  went  to  Jackson  county,  state  of  Alabama,  where 
they  were  married  to  each  other,  and  on  the  next  day  after  their  marriage  re- 
turned to  De  Kalb  county,  in  this  state,  the  place  of  their  former  and  present 
residence,  where  they  have  been  living  and  cohabiting  openly  and  publicly, 
as  man  and  wife,  all  within  12  months  before  the  indictment  found  in  this 
case;  the  divorced  husband,  John  Hovey,  still  living. 

Section  3332,  Mill.  &  V.  Code,  enacts:  "When  a  marriage  is  absolutely 
annulled,  the  parties  shall,  severally,  be  at  liberty  to  marry  again ;  but  a  de- 
fendant who  has  been  guilty  of  adultery  shall  not  marry  the  person  with  whom 
the  crime  was  committed,  during  the  life  of  the  former  husband  or  wife. " 
The  marriage,  being  prohibited  by  statute,  is  void,  if  solemnized  in  this  state. 
1  Bish.  Mar.  & Div.  §8  46, 223;  Carter  v. Montgomery,  2  Tenn.  Ch.  225;  Owen 
v.  Bracket,  7  Lea,  M8.  In  the  last  case  cited  this  court  held  the  woman  not 
entitled  to  homestead  where  the  marriage  was  had  in  this  state  in  violation  of 
the  statute  quoted  above.  It  is  admitted  that  there  is  nothing  in  the  laws  of 
Alabama  prohibiting  the  guilty  divorced  party  from  marrying  the  paramour. 
The  question,  therefore,  presented  in  this  record  is  whether  citizens  of  this 
state,  prohibited  by  the  statute  referred  to  from  marrying,  can,  by  crossing 
over  into  a  sister  state,  where  such  marriages  are  not  inhibited,  claim  the 
benefit  of  the  marriage  there  contracted,  when  they  return  at  once  to  this 
state,  having  left  it  for  the  manifest  purpose  of  evading  our  statute.  The 
question  is  of  first  impression  in  this  state,  and  one  not  free  from  difficulty, 
by  reason  of  certain  well-established  principles,  universally  recognized  in  the 
law  01  marriage,  which  apparently  would  sustain  such  marriage,  chief  of 
which  is  that  which  says%:  "A  marriage,  valid  where  solemnized,  is.  valid 
everywhere."  Adjudged  cases  are  to  be  found  which,  under  the  supposed 
application  of  this  rule,  have  sustained  marriages  identical  with  the  one  at 
bar  in  all  of  its  essential  facts,  while  others  of  equal  respectability  have 
reached  a  different  result;  to  some  or  both  of  which  we  will  refer  later  on. 

1The  place  where  the  parties  are  to  be  domiciled,  and  not  the  place  of  the  solemniza- 
tion of  the  marriage,  is  the  place  of  performance  of  a  contract  of  marriage.  GampbeU 
v.  Crampton,-2  Fed.  Rep.  417.  A  marriage  which  is  void  by  statute  of  the  state  where 
contracted,  by  reason  of  the  parties  being  related  within  prohibited  degrees,  is  void  in 
another  state.    Blaisdell  v.  Biokum,  (Mass.)  1N.K  Rep.  261. 
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Before  doing  so,  let  us  sec  what  are  the  general  principles  controlling  in  cases 
of  this  character.  Marriage  is  an  institution  recognized  and  governed  to  a 
large  degree  by  international  law,  prevailing  in  all  countries,  and  constitut- 
ing an  essential  element  in  all  earthly  society.  The  well-being  of  society,  as 
it  concerns  the  relation  of  the  sexes,  the  legitimacy  of  offspring,  and  the  dis- 
position of  property,  alike  demands  that  one  state  or  nation  shall  recognize 
the  validity  of  marriage  had  in  other  states  or  nations,  according  to  the  laws 
of  the  latter,  unless  some  positive  statute  or  pronounced  public  policy  of  the 
particular  state  demands  otherwise.  It  may  be  said,  therefore,  to  be  a  rule  of 
universal  recognition  in  all  civilized  countries  that  in  general  a  marriage  valid 
where  celebrated  is  valid  everywhere.  We  say  "in  general, "  because  there  are 
exceptions  to  the  rule  as  well  established  as  the  rule  itself.  These  exceptions 
or  modifications  of  the  general  rule  may  be  classified  as  follows:  First, 
marriages  which  are  deemed  contrary  to  the  law  of  nature,  as  generally  recog- 
nized in  Christian  countries;  second,  marriages  which  the  local  law-making 
power  has  declared  shall  not  be  allowed  any  validity,  either  in  express  terms 
or  by  necessary  implication.  To  the  first  class  belong  those  which  involve 
polygamy  and  incest;  and  in  the  sense  in  which  the  term  "incest"  is  used,  are 
embraced  only  such  marriages  as  are  incestuous  according  to  the  generally  ac- 
cepted opinion  of  Christendom,  which  relates  only  to  persons  in  direct  line  of 
consanguinity,  and  brothers  and  sisters.  The  second  class,  i.  e.,  those  pro- 
hibited in  terms  by  the  statute,  presents  difficulties  that  are  not  always  easy 
of  solution,  and  have  led  to  conflicting  decisions.  This  class  may  be  subdi- 
vided into  two  classes:  First,  where  the  statutory  prohibition  relates  to 
form,  ceremony,  and  qualification,  it  is  held  that  compliance  with  the  law  of 
the  place  of  marriage  is  sufficient,  and  its  validity  will  be  recognized,  not  only 
in  other  states  generally,  but  in  the  state  of  the  domicile  of  the  parties,  even 
where  they  have  left  their  own  state  to  marry  elsewhere,  for  the  purpose  of 
avoiding  the  laws  of  their  domicile.  Instead  of  being  called  a  subdivision  of 
the  second  class  of  exceptions,  it  would  be  more  accurate  to  say  that  it  is  an 
exception  to  the  exception,  and  falls  within  the  operation  of  the  general  rule 
first  announced,  of  "valid  where  performed,  valid  everywhere."  To  the  sec- 
ond subdivision  of  the  second  class  of  exceptions  belong  cases  which,  prohib- 
ited by  statute,  may  or  may  not  embody  distinctive  state  policy,  as  affecting 
the  morals  or  good  order  of  society. 

It  is  not  always  easy  to  determine  what  is  a  positive  state  policy.  It  will 
not  do  to  say  that  every  provision  of  a  statute  prohibiting  marriage,  under 
certain  circumstances,  or  between  certain  parties,  is  indicative  of  a  state 
policy  in  the  sense  in  which  it  is  used  in  this  connection.  To  so  hold  would 
be  to  overturn  this  most  solemn  relation,  involving  legitimacy  of  offspring, 
homestead  dower,  and  the  rights  of  property,  in  the  face  of  the  conclusions  of 
approved  text  writers,  and  the  concurrence  of  the  adjudications  in  numerous 
cases,  relating  not  only  to  forms  or  ceremonies  and  qualifications  of  the  par- 
ties, but  also  to  prohibited  degrees  of  relationship,  not  incestuous  in  the  com- 
mon opinion  of  Christian  countries,  and  relating  to  marriages  between  per- 
sons of  different  race  and  color.  Each  state  or  nation  has  ultimately  to  de- 
termine for  itself  what  statutory  inhibitions  are  by  it  intended  to  be  impera- 
tive, as  indicative  of  the  decided  policy  of  the  state  concerning  the  morals  and 
good  order  of  society,  to  that  degree  which  will  render  it  proper  to  disregard 
the  jus  gentium  of  "  valid  where  solemnized,  valid  everywhere. "  The  legisla- 
ture has,  beyond  all  possible  question,  the  power  to  enact  what  marriages 
shall  be  void  in  its  own  state,  notwithstanding  their  validity  in  the  state 
where  celebrated,  whether  contracted  between  parties  who  werfc  in  good  faith 
domiciled  in  the  state  where  the  ceremony  was  performed,  or  between  parties 
who  left  the  state  of  domicile  for  the  purpose  of  avoiding  its  statutes,  when 
they  come  or  return  to  the  state;  and  some  of  the  states  have  in  terms  legis- 
lated on  the  subject.    Where,  however,  the  legislature,  as  in  our  own  state, 
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tuta  not  deemed  it  proper  or  necessary  to  provide  in  terms  what  shall  be  the 
fate  of  a  marriage  valid  where  performed,  but  has  in  the  particular  case  con- 
tented itself  with  merely  prohibiting  such  marriage,  the  duty  is  devolved  upon 
the  courts  of  determining,  from  such  legislation  as  is  before  it,  whether  the 
marriage  in  the  other  state  is  valid  or  void  when  the  parties  come  into  this 
state. 

If,  as  we  have  seen,  the  statutory  inhibition  relates  to  matters  of  form  or 
ceremony,  and  in  some  respects  to  qualification  of  the  parties,  the  courts  would 
hold  such  marriage  valid  here;  but  if  the  statutory  prohibition  is  expressive 
of  a  decided  state  policy  as  a  matter  of  morals,  the  courts  must  adjudge  the 
marriage  void  here,  as  contra  bono*  mores.  Thus,  in  State  v.  Bell,  7  Baxt. 
9,  this  court  held  that  a  marriage  between  a  white  person  and  a  negro,  valid 
in  Mississippi,  where  celebrated,  was  void  here,  in  a  case  where  the  parties, 
were  domiciled  in  Mississippi  at  the  time  of  the  marriage.  This  case  is  dis- 
tinguishable from  the  case  at  bar,  not  only  by  reason  of  the  domicile  in  Mis- 
sissippi, but  also  in  that  we  have  a  highly  penal  statute  on  the  subject  of  mar- 
riages between  whites  and  blacks,  passed  in  1870,  in  amendment  of  the  act 
which  prohibited  such  marriage  theretofore,  and  by  the  very  pronounced  con- 
victions of  the  people  of  this  state  as  to  the  demoralization  and  debauchery  in- 
volved in  such  alliances.  The  decision  in  the  above  case  is  so  manifestly  in 
keeping  with  sound  principles  now  well  established  that  it  need  not  be  here 
fortified  by  citation  of  authority;  but  we  pause  to  call  attention  to  a  case  re- 
lied on  by  counsel  for  defendants,  holding  not  only  that  such  a.  marriage,  sol- 
emnized in  Rhode  Island,  (where  it  was  legal,)  between  persons  domiciled 
there,  would  be  valid  in  Massachusetts,  but  that  it  was  valid  in  the  latter 
state  where  the  parties  had  left  Massachusetts,  and  gone  into  Rhode  Island, 
for  the  express  purpose  of  evading  the  Massachusetts  law  prohibiting  such 
marriages,  and  returned  to  Massachusetts.  Medway  v.  Needham,  16  Mass. 
157.  This  was  certainly  carrying  the  doctrine  of  "valid  where  performed, 
valid  everywhere,"  to  an  extreme  limit.  The  case  has  been  much  criticised, 
— more  so,  indeed,  than  it  deserves,  as  it  seems  to  us;  for  while,  to  our  mind, 
the  result  is  startling,  it  is  not  out  of  harmony,  in  its  argument,  with  the  prin- 
ciples we  have  stated.  The  learned  judge  delivering  the  opinion,  in  speaking 
of  the  exception  to  the  general  rule,  says:  "Motives  of  policy  may  likewise 
be  admitted  into  the  consideration  of  the  extent  to  which  this  exception  is  to 
be  allowed  to  operate.  If  without  any  restriction,  then  it  might  be  that  in- 
cestuous marriages  might  be  contracted  between  citizens  of  a  state  where  they 
were  held  unlawful  and  void,  in  countries  where  they  were  not  prohibited, 
and  the  parties  return  to  live  in  defiance  of  the  religion  and  laws  of  their  own 
country.  But  it  is  not  to  be  inferred  from  a  toleration  of  marriages  which 
are  prohibited  merely  on  account  of  political  expediency,  that  others,  which 
would  tend  to  outrage  the  principles  and  feelings  of  all  civilized  nations,  would 
be  countenanced. "  So  that  the  difference  between  this  case  and  State  v.  BelU 
7  Baxt.  9,  is  a  difference  in  the  "motives  of  policy"  and  ideas  of  "political 
expediency."  We  do  not  think,  therefore,  that  the  case  is  open  to  the  criti- 
cism passed  upon  it  by  the  lord  chancellor  in  Brook  v.  Brook,  9H.L.  Cas. 
193,  which  case  is  itself,  with  equal  propriety,  criticised  by  Gray,  G.  J.,  in 
Com.  v.  Lane,  118  Mass.  458,  which  contains  a  very  able  and  elaborate  review 
of  the  subject  under  consideration.  Though  unable  to  concur  in  some  of  the 
argument,  and  especially  with  the  dictum  that  "a  marriage  which  is  prohib- 
ited here  by  statute,  because  contrary  to  the  policy  of  our  laws,  is  yet  valid  if 
celebrated  elsewhere,  according  to  the  law  of  the  place,  even  if  the  parties  are 
citizens  and  residents  of  this  commonwealth,  and  haze  gone  abroad  for  the 
purpose  of  evading  our  laws,  unless  the  legislature  has  clearly  enacted  that 
such  marriages  out  of  the  state  shall  ham  no  validity  here.'1  Of  course  we 
refer  to  so  much  of  the  above  as  we  have  italicised,  for  it  is  the  purest  dictum; 
it  being  a  case  where  there  was  no  proof  of  an  intent  to  evade  the  laws  of 
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Massachusetts,  as  shown  by  the  judge  himself,  who  concludes  his  opinion  as 
follows:  "Upon  the  principles  and  authorities  stated  in  the  earlier  part  of  this- 
opinion,  it  certainly  cannot  invalidate  a  subsequent  marriage  in  another  state, 
according  to  its  laws,  at  least  without  proof  that  the  parties  went  into  that 
State,  and  were  married  there,  with  the  intent  to  evade  the  provisions  of  the 
statutes  of  this  commonwealth.  No  such  intent  being  shown  in  this  case,  we 
need  not  consider  its  effect,  if  proved,  nor  whether  the  indictment  is  in  due 
form."  This  case  being  an  indictment  for  polygamy,  where  a  wife,  having 
obtained  a  divorce  on  account  of  the  husband's  adultery,  (in  which  case  he 
was  prohibited  from  marrying  again  without  leave  of  the  court,)  the  husband 
married  another  woman  in  another  state  without  proof  that  the  second  wife 
ever  resided  in  Massachusetts  prior  to  the  marriage,  and  without  proof  of  a 
purposed  evasion  of  Massachusetts  law. 

Recurring  for  a  moment  to  Medway  v.  Needham,  it  may  well  be  that,  rec- 
ognizing and  applying  the  same  general  principles,  the  courts  in  different 
states  may  reach  different  results  in  the  same  class  of  cases,  according  as  the 
general  and  fixed  sentiment  of  the  public  in  the  respective  states  may  differ 
in  matters  of  public  policy,  and,  if  not,  of  "political  expediency."  What  might 
be  deemed  a  mere  regulation  in  one  state  might  be  regarded  as  a  matter  act- 
ually affecting  the  morals  and  good  order  of  society  in  another;  so  that  what 
is  pointed  out  as  a  reproach  to  the  law  by  reason  of  the  conflict  in  the  reported 
cases  from  different  states  and  nations  is  in  fact  evidence  of  the  universality 
of  the  general  principles  recognized  as  fundamental  by  all  enlightened  courts; 
the  different  results  reached  being  due  to  the  statutory  enactment  of  the  dif- 
ferent states  as  construed  by  the  courts  thereof,  who  interpret  the  meaning, 
intent,  and  scope  of  each  particular  statute  on  the  subject  of  marriage  in  the 
light  of  the  known  policy  of  the  state,  deviating  from  the  general  principles 
of  the  international  law  of  marriage  only  so  far  as  they  are  constrained  to  do 
so  by  the  terms  of  legislative  enactment,  or  by  the  manifest  and  distinctive 
policy  of  the  state,  as  understood  by  the  courts.  Now,  believing,  as  we  do, 
that  the  statute  in  question,  which  we  are  called  upon  to  construe  in  the  case 
at  bar,  is  expressive  of  a  decided  state  policy  not  to  permit  the  sensibilities 
of  the  innocent  and  injured  husband  or  wife,  who  has  been  driven  by  the  adul- 
tery of  his  or  her  consort  to  the  necessity  of  obtaining  a  divorce,  to  be  wounded, 
nor  the  public  decency  to  be  affronted,  by  being  forced  to  witness  the  continued 
cohabitation  of  the  adulterous  pair,  even  under  the  guise  of  a  subsequent  mar- 
riage performed  in  another  state  for  the  purpose  of  avoiding  our  statute,  and 
believing  that  the  moral  sense  of  the  community  is  shocked  and  outraged  by 
such  an  exhibition,  we  will  not  allow  such  parties  to  shield  themselves  behind 
a  general  rule  of  the  law  of  marriage,  the  wisdom  and  perpetuity  of  which  de- 
pends as  much  upon  the  judicious  exceptions  thereto,  as  upon  the  inherent 
right  of  the  rule  itself. 

After  what  has  been  already  said  in  the  earlier  part  of  this  opinion,  it  is 
doubtless  unnecessary  to  say  that  in  reaching  the  conclusion  just  announced 
we  do  not  intend  in  the  slightest  degree  to  encroach  upon  the  principle  which 
recognizes  as  valid  marriages  had  in  other  states,  where  the  parties  have  gone 
to  such  other  states  for  the  purpose  of  avoiding  our  own  laws  in  matters  of 
form,  ceremony,  or  qualification  merely;  but,  confining  ourselves  to  the  facts 
of  this  case,  we  hold  that  where  citizens  of  this  state  withdraw  temporarily 
to  another  state,  and  there  marry,  for  the  purpose  and  with  the  intent  of  avoid- 
ing the  salutary  statute  in  question,  passed  in  pursuance  of  a  determined  pol- 
icy of  the  slate,  in  the  interest  of  public  morals,  peace,  and  good  order  of  so- 
ciety, such  parties,  upon  their  return  to  this  state,  and  cohabiting  as  man  and 
wife,  are  liable  to  indictment  in  the  courts  of  this  state  for  lewdness. 

The  case  of  Dickson  v.  Dickson,  1  Yerg.  110,  has  no  concern  with  the  point 
adjudged  in  the  case  at  bar.  That  case  merely  decides  that  a  person  divorced 
in  Kentucky  for  adultery,  and  not  by  the  laws  of  that  state  permitted  to  marry 
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again,  might  contract  a-  valid  marriage  in  this  state  prior  to  the  act  of  1835, 
which  for  the  first  time  prohibited  such  marriages;  and,  having  come  to  this 
state  in  good  faith,  married,  and  continued  to  reside  here  up  to  the  time  of  her 
husband's  death,  she  was  held  entitled  to  dower.  The  only  instruction  to  be 
drawn  from  this  case  is  that,  notwithstanding  our  statute,  these  parties  might 
have  contracted  a  marriage  in  Alabama,  where  there  is  no  similar  statute, 
had  they  remained  there  in  good  faith,  which  woiftd  be  valid  in  that  state. 

Putnam  v.  Putnam,  8  Pick.  433,  is  a  case  deciding  directly  contrary  to  the 
conclusion  we  have  reached,  and  the,  facts  in  that  case  were  identical  with 
this.  It  is  extremely  brief,  is  unsatisfactory  to  us  from  every  point  of  view, 
and  is  predicated  entirely  upon  the  case  of  Medway  v.  Needham,  16  Mass. 
157,  decided  10  years  before,  which  the  court  said  was  "binding  upon  us  and 
the  community  until  the  legislature  shall  see  fit  to  alter  it. "  While  speaking  of 
Medway  v.  Needham,  the  opinion  continues:  "The  court  were  aware  of  all 
the  -objections  to  the  doctrine  maintained  in  that  case,  and  knew  it  to  be 
vexata  quastio  among  civilians;  but  they  adopted  the  rule  of  the  law  of  Eng- 
land on  this  subject,  on  the  same  ground  it  was  adopted  there,  namely,  the 
extreme  danger  and  difficulty  of  vacating  a  marriage  which,  by  the  laws  of 
the  country  where  it  was  entered  into,  was  valid."  It  is  manifest  that  the 
effort  to  fortify  Medway  v.  Needham  by  assuming  that  it  is  based  on  the 
law  of  England  must  fail  it'  the  house  of  lords  are  competent  to  testify  as  to 
the  state  of  the  law  in  England  on  the  subject,  for  we  iind  that  in  Brook  v. 
Brook,  9  H.  L.  Gas.  219,  the  lord  chancellor,  in  speaking  of  the  case  of  Med- 
way v.  Needham,  as  we  have  already  seen,  says:  "It  is  entitled  to  but  little 
weight,  and  is  based  upon  decisions  which  relate  to  form  and  ceremony  of 
marriage;1'  and  adds:  "If  a  marriage  is  absolutely  prohibited  in  any  country 
as  being  contrary  to  public  policy,  and  leading  to  social  evils,  I  think  that  the 
domiciled  inhabitants  of  that  country  cannot  be  permitted,  by  passing  the 
frontier,  and  entering  another  state  in  which  this  marriage  is  not  prohibited, 
to  celebrate  a  marriage  forbidden  by  their  own  state,  and,  immediately  re- 
turning to  their  own  state,  to  insist  on  their  marriage  being  recognized  as 
lawful.1'  This  is,  in  our  opinion,  the  true  doctrine,  and  we  have  quoted  so 
much  to  show  that  the  highest  English  court  does  not  hold  to  the  principle 
upon  which  it  is  claimed  by  the  Massachusetts  court  the  Medway  Case  is 
based.  But  with  due  deference  we  must  be  permitted  to  say  that  the  decis- 
ion in  the  case  of  Brook  v.  Brook  goes  further  than  we  think  the  principle 
announced  requires, — further  at  least  than  we  would  be  inclined  to  go, — 
when,  as  was  done  in  that  case,  it  was  held  that,  while  both  were  resident  in 
England,  the  man  marrying  his  deceased  wife's  sister  in  Denmark,  where  such 
marriage  was  legal,  and  returning  to  England,  the  marriage  was  void  there, 
because  a  marriage  between  parties  so  related  was  contrary  to  the  laws  of  Eng- 
land. Such  a  marriage  would,  we  think,  not  fall  within  any  of  the  exceptions 
to  the  general  rule.  It  certainly  cannot  be  said  to  be  incestuous  in  the  esti- 
mation of  Christendom,  and  it  would  seem  that  under  the  policy  of  many  of 
the  states  of  this  Union  such  a  marriage  is  not  immoral,  nor  tending  to  any 
•social  evil  affecting  the  welfare  of  society.  But,  after  all,  it  must  be  admit- 
ted that  it  was  for  that  court  to  determine  whether  or  not  the  law  infringed 
was  indicative  of  a  decided  and  essential  public  policy  in  England;  and  the 
courts  of  that  country  would  doubtless  be  as  slow  to  approve  our  estimate  of 
-the  public  policy  which  condemns  the  marriage  of  the  divorced  adulterer,  since 
the  clause  prohibiting  such  marriage  was,  upon  the  argument  of  Lord  Palm- 
erston,  that  the  guilty  party  was  preserved  from  ruin  by  such  a  marriage, 
•stricken  from  the  divorce  bill  in  the  house  of  commons,  as  we  are  to  accept 
their  opinion  that  a  marriage  between  a  man  and  his  deceased  wife's  sister  is 
contrary  to  good  morals. 

We  return  for  a  moment  to  Putnam  v.  Putnam,  supra,  to  note  that  the 
court  in  this  case  closes  its  opinion  with  this  language:  that  "if  it  shall  be 
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found  inconvenient  or  repugnant  to  sound  principles  [the  italics  are  ours]  it 
may  be  expected  that  the  legislature  will  explicitly  enact  that  marriages  con- 
tracted within  another  state,  which,  if  entered  into  here,  would  be  void,  shall 
have  no  force  within  this  commonwealth. "  The  legislature  did  shortly  there- 
after so  enact;  whether  because  the  doctrine  laid  down  in  the  case  was  in- 
convenient, or  because  repugnant  to  sound  principle,  does  not  appear.  In  our 
view  of  the  law,  both  considerations  might  well  have  moved  the  legislature. 
Stevenson  v.  Gray,  17  B.  Mon.  193,  is  a  case  holding  the  doctrine  of  Putnam 
v.  Putnam,  and,  after  what  we  have  said  about  the  latter  case,  need  not  be 
further  'noticed  here. 

Van  Slorch  v.  Qriffln,  71  Pa.  St.  240,  does  not  sustain  the  contention  of 
counsel  on  the  point  decided,  as  there  is  nothing  in  the  case  to  show  that  the 
parties  went  from  one  state  to  the  other  for  the  purpose  of  evading  the  laws 
of  the  one.  It  merely  holds  that  the  decree  of  divorce  in  New  York,  which 
forbade  the  respondent  from  marrying  again  during  the  life  of  the  libelant, 
had  no  extraterritorial  effect;  so  that  what  is  said  in  the  opinion  about  going 
from  one  state  to  the  other  for  the  purpose  of  evading  the  law  of  the  state 
granting  the  divorce  is  dictum,  pure  and  simple. 

In  full  accord  with  the  conclusion  we  have  reached  in  the  case  at  bar  is 
Kinney  v.  Com.,  30  Grat.  858,  where  it  was  held  that  a  marriage  between  a 
negro  and  a  white  person,  had  in  the  District  of  Columbia,  for  the  purpose  of 
evading  the  law  of  Virginia,  was  void  upon  their  return.  To  the  same  effect, 
see  State  v.  Kennedy,  76  N.  C.  251;  Scott  v.  State,  39  Ga.  321 ;  Dupre  v.  Bou~ 
lard,  10  La.  Ann.  411.  The  intention  to  evade  the  law  by  going  into  another 
state  was  made  the  test  of  its  validity  in  North  Carolina,  as  will  be  seen  by 
reference  to  the  two  cases  of  State  v.  Kennedy,  76  N.  C.  251,  above  cited r  and 
State  v.  Ross,  Id.  242,— both  marriages  between  a  white  person  and  a  negnx 
In  Kennedy's  Case,  such  intention  being  shown,  the  marriage  was  held  void; 
while  in  Koss*  Case,  it  being  shown  that  there  was  no  intent  to  return  to  North 
Carolina,  though  the  parties  afterwards  did  so,  the  defendant  was  held  not 
guilty  of  fornication.  This  was,  however,  by  a  divided  courtr  and  is  contrary 
to  our  own  case  of  State  v.  Bell,  7  Baxt.  9. 

We  conclude  this  opinion,  already  too  long,  by  a  reference  to  Williams  v. 
Oates,  5  Ired.  535,  where  Chief  Justice  Huffin,  in  delivering  the  opinion  of 
the  court  in  a  case  very  similiar  to  our  own,  says:  "Now,  if  the  law  of  South 
Carolina  allow  of  such  a  marriage,  and  although  it  be  true  that  generally  mar- 
riages are  to  be  judged  by  the  lex  loci  contractus,  yet  every  country  must  so 
far  respect  its  own  laws  and  their  operation  on  its  own  citizens  as  not  to  al- 
low them  to  be  evaded  by  acts  in  another  country,  purposely  to  defraud  them." 
See,  also,  Whart.  Confl.  Laws,  §§  135,  181,  182. 

Let  the  judgment  of  the  circuit  court  be  affirmed. 


State  ex  rel.  Whitson,  Dist.  Atty.,  v.  Aloood,  Diet.  'Atty. 
(Supreme  Court  of  Tennessee.    December  81, 1888.) 

1.  Constitutional  Law— Title  of  Act— Amendment. 

Under  Const.  Tenn.  art.  2,  §  17,  providing  that  no  act  shall  embrace  more  than 
one  subject,  which  shall  be  expressed  in  the  title,  the  title  of  an  amendatory  act 
need  only  recite  the  title  of  the  act  amended,  if  the  amendment  is  germane  to,  and 
embraced  within,  the  title  of  the  original  act. 

2.  Statutes— Enactment— Presumptions. 

The  senate  journal  showed  that  a  bill  was  rejected,  and  that  a  motion  to  recon- 
sider was  made,  but  did  not  show  what  disposition  was  made  of  the  motion.  It 
showejl,  however,  that  subsequently  the  speaker  of  the  senate  announced,  in  open 
session,  as  required  by  the-  constitution  on  the  signing  of  every  bill,  that  he  had 
signed  the  bill,  and  it  was  approved  by  the  governor,  and  published  with  the  other 
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acts  of  the  legislature.    Held,  that  it  would  be  presumed  that  the  motion  to  recon- 
sider was  disposed  of,  and  the  bill  passed,  and  that  the  silence  of  the  journal  in  this 
regard  was  due  to  a  clerical  omission. 
3.  Same — Acts  op  General  Chabacter-^Judicia:l  Districts. 

Const.  Tenn.  art.  2,  §  21,  provides  that  the  ayes  and  noes  shall  be  taken  in  each 
house  upon  the  final  passage  of  every  bill  of  a  general  character.  Held,  that  act 
March  19,  1887,  changing  two  counties  from  the  Sixth  to  the  Fifth  judicial  circuit, 
and  fixing  the  terms  of  court  in  one  or  two  others,  is  not  a  law  of  a  "general  char- 
acter." 

Appeal  from  chancery  court,  White  county;  T.  W.  Wade,  Special  Chan- 
cellor. 

Snodgrass  <&  Smiths,  for  appellant.  Murray  &  Spurlock  and  F.  M,  Smith, 
for  respondent. 

Lukton,  J.  The  relator  was  elected  district  attorney  for  the  Sixth  judicial 
circuit  at  the  general  election  of  August,  1886.  White  county,  which  at  the 
date  of  his  election  was  one  of  the  counties  composing  his  circuit,  has  by  act 
of  March  19,  1887,  been  taken  out  of  the  Sixth,  and  placed  in  the  Fifth,  cir- 
cuit, of  which  defendant,  A.  Algood,  is  the  district  attorney.  This  bill  is 
filed  for  the  purpose  of  determining  the  validity  of  the  act  by  which  this 
change  has  been  made.  The  defendant,  Algood,  demurred  to  the  bill.  The 
demurrer  was  overruled,  and  defendant,  by  permission  of  the  chancellor,  has 
appealed  from  the  decree  overruling  the  demurrer. 

The  first  objection  made  by  the  bill  to  the  validity  of  the  act  changing  White 
from  the  one  circuit  to  the  other  is  that  the  title  of  the  act  does  not  indicate 
the  character  of  the  amendment  of  the  existing  law,  and  that  it  is  therefore 
Yoid  under  section  17,  art.  2,  of  the  state  constitution,  which  declares  that 
"no  bill  shall  become  a  law  which  embraces  more  than  one  subject,  that  sub- 
ject to  be  expressed  in  the  title."  The  title  to  the  act  in  question  is  as  fol- 
lows: "An  act  to  amend  an  act  of  the  extraordinary  session  of  1885,  passed 
June  11,  and  approved  June  12,  1885,  entitled  •  An  act  to  divide  the  state  of 
Tennessee  into  judicial  circuits  and  chancery  divisions,  and  provide  for  the 
administration  of  justice  and  equity  in  the  circuit  and  chancery  and  other  in- 
ferior courts  of  this  state,  and  to  fix  the  time  for  holding  the  terms  of  said 
chancery,  circuit,  and  other  courts.'  " 

The  criticism  is,  that  the  title  does  not  indicate  the  character  of  the  proposed 
amendment.  This  is  not  necessary,  if  in  fact  the  amendment  is  germane  to 
the  original  act,  and  embraced  withiu  the  title  of  the  original  or  amrndecr  act. 
In  such  case,  the  title  of  the  original  act  being  made  a  part  of  the  title  of  the 
amendatory  act,  the  particulars  of  the  amendment  need  not  be  embraced  by 
the  title.  In  the  case  of  Hyman  v.  State,  9  S.  W.  Rep.  372,  (decided  at  Knox- 
ville,  September  term,  1888,)  we,  upon  full  consideration,  held  "that  it  is  not 
important  that  the  title  of  an  amendatory  act  shall  do  more  than  recite  the 
title  or  substance  of  the  act  amended,  provided  the  amendment  is  germane  to 
the  subject  of  the  original  act,  and  is  embraced  within  the  title  of  such 
amended  act. "  The  amendment  is  undoubtedly  germane  to  the  subject  of 
the  original  act,  as  indicated  by  its  title.  There  is  nothing  in  this  objection. 
The  title  of  the  amendatory  act  ia  sufficient. 

It  is  next  urged  that  this  act  was  never  in  fact  passed  by  the  general  as- 
sembly in  the  manner  prescribed  by  the  constitution.  It  appears  from  the 
journal  of  the  senate  that  the  bill  as  originally  introduced  was  a  senate  bill, 
and  that  it  passed  the  senate  on  three  several  readings,  and  was  then  trans- 
mitted to  the  house.  The  house  journal  shows  it  to  have  passed  its  first  and 
second  reading  as  senate  bill  No.  262,  and  that  it  was  then  referred  to  a  com- 
mittee, who  reported  it  back,  and  that,  "by  unanimous  consent,  senate  bill 
No.  262,  to  fix  the  time  of  holding  the  court  in  the  fourth  chancery  division, 
was  taken  up.  The  amendment  offered  by  Mr.  Hill  was  adopted,  and  the 
bill  passed  third  reading  without  call  of  the  roll."  The  amended  bill  was  re- 
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turned  to  the  senate,  and  the  senate  journal  shows  that  the  amendment  was 
non-concurred  in  on  a  call  of  the  ayes  and  noes  by  a  vote  of  11  ayes  and  11 
noes,  and  that  on  the  same  day  a  motion  to  reconsider  this  vote  was  entered. 
It  further  appears  that  on  a  subsequent  day  a  second  motion  to  reconsider  this 
adverse  vote  was  entered.  The  journal  is  silent  as  to  the  ultimate  disposition 
of  these  motions  to  reconsider.  But  the  journal  does  recite  that  upon  a  day 
subsequent  to  both  of  these  motions  the  speaker  of  the  senate,  in  open  session* 
announced  that  he  had  signed  this  bill.  Subsequently  the  act  was  approved 
by  the  governor,  and  it  is  found  among  the  published  official  acts  of  the  leg- 
islature. The  complainant  insists  that  from  the  journal  of  the  senate,  as 
above  recited,  it  is  affirmatively  shown  that  this  senate  bill  No.  262  never  did 
pass  the  senate  after  it  had  been  amended  by  the  house,  and  that  therefore 
the  act  is  void.  In  the  case  of  Brewer  v.  Huntingdon,  2  Pickle,  737,  9  S.  W. 
Rep.  166,  we  held  that  where  it  affirmatively  appeared  from  the  journals  of 
the  legislature  that  an  act  had  not  been  passed  in  the  manner  required  by  the 
constitution,  that  the  presumption  arising  from  the  fact  that  the  journals 
showed  that  the  bill  had  been  signed  by  the  speaker  in  open  session  would 
not  overcome  the  affirmative  proof  from  "the  journal  that  in  fact  the  bill  had 
been  defeated. 

The  case  under  consideration  differs  from  the  case  just  cited,  in  this:  that 
the  same  journal  which  records  the  defeat  of  the  amended  bill  shows  a  mo- 
tion to  reconsider  this  adverse  vote.  Before  the  bill  could  be  finally  disposed 
of,  it  became  necessary  to  dispose  of  this  motion  to  reconsider.  The  journal 
does  not,  therefore,  show  affirmatively  that  this  bill  was  defeated,  because  it 
is  silent  as  to  the  ultimate  disposition  of  the  motions  to  reconsider.  Shall  we 
presume  that  the  motion  to  reconsider  was  never  called  up,  or  shall  we,  in 
favor  of  the  validity  of  the  law,  presume  that  there  was  a  reconsideration, 
and  that  the  bill  ultimately  received  the  vote  necessary  to  its  passage?  We 
see  from  the  journal  that  subsequently  the  speaker  of  the  senate,  in  open  ses- 
sion, announced  that  lie  had  signed  this  bill,  and  this  solemn  official  act  is 
noted  upon  the  journal,  as  required  by  the  constitution.  What  presumption 
arises  from  this  evidence  of  the  passage  of  the  bill?  We  think  the  rule  well 
settled  that  where  the  journal  does  not  affirmatively  show  the  defeat  of  the 
bill,  that  every  reasonable  presumption  and  inference  will  be  indulged  in  fa- 
vor of  the  regularity  of  the  passage  of  the  act  Subsequently  signed  in  open 
session  by  the  speaker.  This  is  the  rule  as  announced  by  this  court  in  the 
cas*  of  State  v.  McConnell,  3  Lea,  333,  and  as  followed  by  us  in  the  case  of 
Hayes  v.  State,1  (decided  at  Nashville  in  1887,)  which  case  is  referred  to  by 
Judge  Snodgrass  in  announcing  the  opinion  of  the  court  in  the  case  of 
Bremer  v.  Huntingdon.  The  journal  does  not  show  affirmatively  that  the 
bill  did  not  pass.  The  motion  to  reconsider,  being  duly  entered,  postponed 
the  final  fate  of  the  bill.  We  know,  as  a  matter  of  history  and  common  po- 
litical experience,  that  it  is  not  unusual  for  a  bill  to  be  defeated,  and  the  ad- 
verse vote  subsequently  reconsidered,  and  the  bill  finally  passed.  The  con- 
stitution requires  that,  after  a  bill  has  passed  three  readings  in  each  house, 
"it  shall  be  signed  by  the  respective  speakers  in  open  session,  the  fact  of  such 
signing  to  be  entered  on  the  journal."  The  fact  that,  after  an  adverse  vote, 
a  motion  to  reconsider  was  entered,  and  that  the  journal  does  not  show  any 
disposition  of  this  motion,  and  that  subsequently  this  bill  was  signed  in  open 
session  by  the  speaker  of  the  senate,  as  shown  by  the  journal,  authorizes  us 
to  presume  that  the  failure  of  the  journal  to  show  the  final  passage  of  this 
bill  is  due  to  a  clerical  omission.  This  is,  under  the  law  applicable,  the  legit- 
imate construction  to  be  placed  upon  the  whole  record. 

The  next  and  last  objection  made  to  the  validity  of  this  act  is  that  the 
journal  of  the  house  shows  affirmatively  that  this  bill  passed  its  third  reading 
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in  the  bouse  without  a  call  of  the  ayes  and  noes.  This  objection  is  rested 
upon  article  2,  §  21,  of  the  constitution,  which  prescribes  that  "the  ayes 
and  noes  shall  be  taken  in  each  house  upon  the  final  passage  of  every  bill  of 
a  general  character,  and  bills  making  appropriations  of  public  moneys,  and 
the  ayes  and  noes  of  the  members  on  any  question  shall,  at  the  request  of 
any  five  of  them,  be  entered  on  the  journal."  Is  this  such  a  bill  as  requires 
the  ayes  and  noes  to  be  taken?  This  depends  upon  whether  it  is  a  bill  mak- 
ing an  appropriation  of  public  money,  or  a  bill  "of  a  general  character," 
witiiin  the  meaning  of  the  constitution.  It  clearly  is  not  an  appropriation 
bill.  The  very  able  counsel  who  have  argued  thistiause  for  complainant  in- 
sist that  every  law  which  is  a  public  law  is  a  bill  of  a  general  character. 
Any  number  of  authorities  have  been  cited  to  show  that  bills  chartering 
banks  and  municipal  corporations  are  public  laws,  and  not  private  acts.  This 
is  conceded;  but  this  is  not  the  ijuestion.  The  legislature  is,  by  another  pro- 
vision of  the  constitution,  prohibited  from  passing  any  private  or  special  acts. 
All  laws  must  be  general  in  the  sense  that  they  must  apply  to  all  alike.  But 
if  the  framers  of  the  constitution  used  the  phrase,  "laws  of  a  general  char- 
acter," in  contradistinction  to  private  or  special  laws,  then  why  was  it  nec- 
essary to  add,  "and  laws  makinng  appropriations  of  public  money?"  The 
greater  would  have  included  the  less.  Appropriation  bills  are  not  private  or 
special  laws.  We  think  the  phrase,  "laws  of  a  general  character,"  is  used  to 
distinguish  general  legislation,  in  which  the  whole  body  of  the  people  have 
or  may  have  an  interest,  from  legislation  of  a  purely  local  character.  Laws 
may  be  public  in  their  objects,  and  either  general  or  local  in  their  application. 
Thus  a  law  creating  a  new  county,  or  changing  a  county  line,  or  moving  a 
county-site,  or  creating  a  municipal  corporation,  would  be  public  laws,  and 
yet  they  would  be  local,  and  not  general,  in  their  application.  They  would 
be  laws  of  a  public  character,  but  laws  of  local  application.  The  act  in 
question  changed  two  counties  from  one  to  another  circuit,  and  fixed  the 
terms  for  the  court  of  one  or  two  others.  Such  a  law  is  not  a  law  of  a  gen- 
eral character,  but  a  law  limited  and  local  in  its  application. 

It  follows  that  the  act  of  1887,  changing  White  county  from  the  Sixth  to  the 
Tifth  circuit,  was  constitutionally  enacted,  and  that  defendant  Algood  is  the 
lawful  district  attorney  for  that  county.  The  decree  of  the  chancellor  will  be 
reversed,  the  demurrer  sustained,  and  the  bill  dismissed,  at  cost  of  the  rela- 
tor, Whitsdn. 


Alvis  et  al.  v.  Oglesby's  Ex'rs. 

(Supreme  Court  of  Tennessee.    January  2, 1889.) 

Limitation  of  Actions — Surcharging  Administrators'  Accounts— Equity. 

Code  Tenn.  $  2776.  which  provides  that  actions  against  executors  and  administra- 
tors on  their  bonds,  "and  all  other  cases  not  expressly  provided  for,  *  shall  be  barred 
if  not  brought  within  10  years,  applies  to  a  bill  in  equity  by  distributees  to  surcharge 
and  falsify  an  administrator's  account,  and  to  recover  distributive  shares ;  the  stat- 
ute of  limitations  under  the  Code  being  made  to  operate  on  the  cause,  and  not  on 
the  form,  of  the  action.  Snodqrass,  J.,  dissents. 
Same— When  Action  Accburd. 

The  right  of  action  as  to  the  distributees  accrued,  as  to  the  assets  in  his  hands 
then,  at  the  time  the  administrator  was  by  law  required  to  make  distribution. 
Executors  and  Administrators — Accounting — Defenses. 

It  is  no  defense  to  such  an  action,  by  one  who  has  just  attained  majority,  that  an 
action  by  his  guardian  is  barred. 
Same— Effect  of  Partial  Settlement. 

The  administrator  having  made  a  partial  settlement,  it  was  error,  in  the  reference 
to  the  master,  to  direct  him  to  take  as  the  basis  of  the  accounting  the  inventory  and 
account  of  sales,  and  to  credit  the  account  by  such  claims  as  were  shown  not  to  have 
been  lost  by  neglect,  and  by  such  disbursements  as  were  properly  made,  as  the  par- 
tial settlement  was  prima  facie  evidence  in  favor  of  the  administrator. 
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5.  Same— Payments  of  Debts  Barred  bt  Statute. 

It  was  also  error  to  direct  the  master  to  disallow  credits  for  debts  paid  after  they 
had  become  barred  by  limitations,  which  were  allowed  the  administrator  in  the  par- 
tial settlement,  there  being  no  evidence  of  the  circumstances  causing  the  delay. 

Appeal  from  chancery  court,  Macon  county;  H.  W.  Wade,  Chancellor. 
#."  F.  Wilson,  /.  /.  Turner,  and  /.  L.  Roark,  for  appellants.     Head  &  Woo- 
ten  and  John  8.  McMurray,  for  appellees. 

Ltjrton,  J.  The  complainants  are  the  distributees  of  Elisha  Kirby,  who- 
died  intestate  in  1859.  They  charge  that  Elisha  Oglesby  qualified  as  admin- 
istrator upon  the  estate  in  July,  1859,  and  that  he  filed  an  inventory  of  the  ef- 
fects of  the  decedent,  and  a  report  of  sales  of  personalty  during  the  year  fol- 
lowing, and  that  in  1869  he  made  a  partial  settlement  in  the  county  court,  but 
that  subsequently  he  died,  without  completing  the  administration  by  a  final 
settlement.  This  bill  is  filed  for  the  purpose  of  surcharging  and  falsifying 
the  settlement  made,  and  to  recover  their  several  distributive  shares.  The  de- 
fendants, who  are  executors  of  the  deceased  administrator,  deny  all  charges  of 
waste  and  devastavit,  assert  payment  by  their  testator  of  the  assets  of  the  es- 
tate in  due  course  of  administration,  set  up  and  plead  the  settlement  of  1869, 
and  plead  and  rely  upon  the  several  statutory  limitations,  including  the  10- 
year  bar  contained  in  section  2776  of  the  Code.  The  bill  was  filed  June  5, 
1881,  22  years  after  the  administration  granted,  and  12  years  after  the 
county  court  settlement,  which  they  seek  to  falsify.  After  much  proof  had 
been  taken,  the  chancellor,  upon  the  pleadings  and  proof ,  decreed  an  account, 
and  settled  the  principles  upon  which  it  should  be  taken.  In  this  decree  he  ruled 
"that  Oglesby 's  estate  is  not  protected  in  this  cause  by  any  statute  of  limita- 
tion, for  the  reason  that  Oglesby,  as  administrator  of  Kirby,  was  an  express 
trustee,  and  the  estate  had  never  been  settled."  This  defense  of  the  statute 
of  limitations  presents  the  first  and  most  important  question  which  is  pre- 
sented by  the  assignment  of  errors. 

As  far  back  as  1817  it  was  decided  by  this  court  that  the  statute  of  limita- 
tions, as  it  then  existed,  did  not  bar  the  suit  of  a  distributee.  Pwkerton  v. 
Walker,  8  Hayw.  (Tenn.)  221.  In  Cartwright  v.  Cartwright,  4  Hayw. 
(Tenn.)  134,  and  McDonald  v.  McDonald,  8  Yerg.  145,  the  same  rule  was  re- 
peated, and  applied  to  the  suit  of  a  legatee.  These  decisions  were  followed  in. 
several  other  reported  cases,  including  that  of  Lafferty  v.  Turley,  3  Sneed, 
157.  The  opinions  in  this  line  of  cases  were  rested  upon  the  propositions: 
First.  That  an  administrator,  by  operation  of  his  appointment  by  the  court 
having  jurisdiction,  and  an  executor,  by  reason  of  the  will  under  which  he 
was  nominated,  were  express  and  not  implied  trustees.  Second.  That  the 
trusts  incident  to  such  an  office  were  trusts  cognizable  alone  in  courts  of 
equity ;  there  being  then  no  remedy  at  law  by  which  a  distributee  could  recover 
a  distributive  share,  or  a  legatee  his  legacy.  Third.  That  the  statutes  of  lim- 
itations, as  they  then  were,  applied  to  the  forms  of  action,  and  not  to  the 
cause  of  action;  and,  as  bills  in  equity  were  not  expressly  mentioned,  that 
therefore,  where  a  cause  of  action  was  a  trust  cognizable  in  equity  alone,  that 
the  statute  did  not  apply  to  suits  concerning  such  trusts.  Upon  these  premi- 
ses these  decisions  were  logical,  and  in  accord  with  the  decisions  in  the  courts 
of  Great  Britain.  It  was  never  held  in  these  cases,  or  any  other  made  by  this 
court,  that  the  statutes  of  limitation  were  not  as  applicable  inequity  as  in  law 
when  there  was  any  remedy  at  law,  even  in  cases  of  express  trust.  Said  Chief 
Justice  Catbon:  "Courts  of  equity,  equally  with  courts  of  law,  are  bound  by 
statutes  of  limitation  in  all  the  varieties  of  bailment,  loans,  pawns,  deposits,  etc., 
although  express  trusts,  where  there  are  convenient  remedies  in  case  at  law, 
or  by  bill  in  equity.1'  Armstrong  v.  Campbell,  3  Yerg.  231.  Judge  Green, 
that  very  eminent  master  of  the  principles  of  equity,  in  delivering  the  opin- 
ion of  the  court  in  Haynie  v.  HalVs  Ex'r,  said:   "The  statute  of  limitations 
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prescribes  that  certain  forms  of  actions  shall  be  barred  within  the  time  lim- 
ited, and  therefore,  in  its  terms,  it  does  not  apply  to  courts  of  equity;  but  the 
courts  of  chancery,  both  of  Great  Britain  and  this  country,  have  uniformly 
held  that  in  cases  where  any  remedy  exists  at  law,  if  a  court  of  chancery  gains 
jurisdiction  of  a  cause,  the  time  fixed  in  the  statute  as  a  bar  to  the  action  at 
law  will  also  be  a  bar  to  a  bill  in  chancery. "  5  Humph.  291.  The  sound  and 
well-settled  rule  in  courts  of  equity  is  that  the  statutes  of  limitation  are  ap- 
plied in  every  case  in  equity  where  the  trust  is  not  a  technical  one,  of  which 
courts  of  equity  alone  take  cognizance.  The  doctrine  as  stated  by  Chancellor 
Kent  in  Kane  v.  Bloodgood,  7  Johns.  Ch.  110,  is  "that  the  trusts  intended 
by  the  courts  of  equity  not  to  be  reached  or  affected  by  the  statute  of  limita- 
tions are  those  technical  and  continuing  trusts  which  are  not  at  all  cognizable 
at  law,  but  fall  within  the  proper,  peculiar,  and  exclusive  jurisdiction  of  this 
court."  See,  also,  Peebles  v.  Green,  6  Lea,  471,  where  Judge  MoFauland 
clearly  discusses  the  question. 

Down  to  the  enactment  of  the  Code,  in  1858,  there  was  no  remedy  at  law 
against  administrators  in  behalf  of  a  distributee  or  legatee,  for  the  recovery 
of  a  distributee's  share  or  a  legacy.  The  cases  already  referred  to  so  expressly 
decide.  The  act  of  1762,  which  was  the  only  statutory  remedy  given  a  lega- 
tee or  a  distributee,  provided  that  the  suit  should  be  brought  by  petition  in 
the  chancery  court.  Statutes  of  Caruthers  &  Nicholson,  251.  That  there  was 
no  remedy  in  the  circuit  court  was  expressly  decided  in  Dougherty  v.  Max* 
toellt6  Humph.  446.  So  continued  the  law  until  the  Code,  when  by  section 
2812  jurisdiction  was  given  the  county  and  circuit  courts,  concurrently  with 
the  chancery  court,  to  entertain  the  suit  of  a  distributee  or  legatee  "for  the 
payment  of  his  distributive  share  or  legacy."  There  is,  therefore,  since  the 
Code,  a  remedy  at  law  for  the  recovery  of  a  distributive  share  or  legacy.  So, 
by  the  Code,  the  statutes  of  limitation  operate  upon  the  cause  of  action,  and 
not  upon  the  form. 

Another  and  more  important  change  in  the  law  as  it  existed  at  the  time  of 
the  decisions  referred  to  was  made  by  section  2776,  which  originated  with 
the  Code.  This  section  contains  the  statute  of  limitations  relied  on  by  the  de- 
fendants in  this  cause,  and  it  reads  as  follows:  "Actions  against  guardians, 
executors,  administrators,  sheriffs,  clerks,  and  other  public  officers  on  their 
bonds,  actions  on  judgments  and  decrees  of  courts  of  record  of  this  or  any 
other  state  or  government,  and  all  other  cases,  not  expressly  provided  for, 
within  ten  years  after  cause  of  action  accrued. "  By  the  preceding  sections  ac- 
tions against  the  sureties  on  such  bonds  are  barred  in  six  years.  The  bond 
which  he  gives  as  administrator  covers  every  default  in  his  duty  as  adminis- 
trator. For  failing  to  account,  for  a  devastavit,  or  for  failing  to  distribute 
as  required  by  law,  he  may  be  sued  upon  his  bond,  and  such  suit  will  now  lie 
either  in  law  or  equity.  Complainants1  counsel  very  earnestly  insists  that 
this  is  not  a  suit  against  the  administrator  upon  his  bond,  and  that,  therefore, 
it  is  not  such  an  action  as  is  contemplated  by  the  statute  quoted.  -  If  it  be  con- 
ceded for  the  sake  of  argument  that  this  is  not  a  technical  action  upon  the 
bond,  then  would  complainants  escape  the  operation  of  the  statute?  Since  the 
line  of  decisions  holding  such  a  suit  as  this  not  to  be  within  the  statutes,  the 
legislature  has  so  changed  the  statute  iaw  of  the  state,  that,  as  we  have  seen 
already,  there  is  now  a  remedy  at  law  for  the  recovery  of  a  distributive  share. 
They  have  also  so  changed  the  statutes  of  limitations  that  they  now  operate 
upon  the  cause,  and  not  the  form,  of  action.  These  legislative  changes  go  to 
the  very  basis  upon  which  the  decisions  of  this  court  had  been  planted.  Tbe 
very  ground  upon  which  this  court  held  that  the  trust  of  an  administration 
was  not  within  the  intent  of  tbe  statute  of  limitations,  has,  by  this  legislation, 
been  overthrown,  and  such  suits  thereby  brought  distinctly  within  the  rule 
which  makes  applicable  the  statutes  of  limitation  in  equity,  as  in  law,  where 
there  is  a  remedy  at  law  concurrent  with  chancery. 
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But  more  significant  still  is  the  fact  that  by  the  Code  an  action  against  the 
&ond  of  an  administrator  is  expressly  barred  in  10  years.  In  view  of  this  leg- 
islation, are  we  authorized  to  make  a  distinction  between  an  action  on  the 
bond  and  one  against  the  administrator  personally  for  a  devastavit,  which  is 
at  last  but  a  breach  of  legal  duty  embraced  within  the  terms  of  the  bond? 
It  would  be  a  most  extraordinary  thing  if  the  law  were  as  insisted,  and  that  a 
suit  on  a  bond  could  be  met  and  defeated  by  a  plea  of  this  statute,  while 
if  the  litigant  were  wiser,  and  sued  the  administrator  personally  for  a  breach 
of  the  very  duties  covered  by  the  bond,  he  could  escape  the  operation  of  the 
statute.  This  would  be  to  construe  l<he  statute  as  operating  upon  the  form  of 
the  action,  rather  than  upon  the  cause.  But  the  section  under  consideration 
is  not  limited  as  implied  by  the  insistence  of  counsel  for  complai  nanta.  It  does 
not  stop  with  barring  suits  upon  the  bonds  named  therein,  but  to  cover  all 
contingencies  the  pregnant  words  are  added,  "and  all  other  cases  not  expressly 
provided  for,  within  ten  years  after  the  cause  of  action  accrued. "  These  words 
cannot  be  stricken  from  the  statute.  These  words,  taken  in  connection  with 
the  opening  section  of  the  article  in  which  both  are  found,  that  "all  civil  ac- 
tions, other  than  those  for  causes  embraced  in  the  foregoing  article,  shall  be 
commenced  after  the  cause  of  action  has  accrued,  within  the  periods  prescribed 
in  this  chapter,  unless  otherwise  expressly  provided, "  (Code,  §  2769,)  indicate 
a  legislative  purpose  and  intent  to  prescribe  a  bar  for  all  suits,  whether  spe- 
cifically mentioned  or  not.  No  reason  exists  for  any  strained  construction  of 
this  statute  that  such  suits  may  be  entertained  after  such  delay.  There  is  no 
more  sanctity  about  the  demand  of  a  distributee  than  is  found  in  a  vast  num- 
ber of  the  engagements  arising  from  implied  trusts,  bailments,  deposits,  con- 
tracts, and  j  udgmen  ts.  What  reason,  then,  that  after  a  delay  of  10  years  after 
right  of  action  accrued, — a  delay  not  superinduced  by  fraud  and  concealment, 
•or  accounted  for  by  legal  disability, — that  the  exceptions  should  exist  in  the 
law  in  favor  of  such  a  claim  when  manyvequally  as  meritorious,  are  barred  in 
a  much  shorter  time.  This  court  did  not  base  any  exception  in  favor  of  such 
a  suit  upon  any  superior  merit  in  such  a  demand,  but  alone  upon  grounds 
which  have  since  been  removed  by  legislation. 

From  all  of  these  considerations  we  are  led  to  the  conclusion  that  the  suit 
-of  a  distributee  for  an  account,  or  for  a  devastavit,  or  to  recovera  distributive 
share,  is  barred  unless  brought  within  10  years,  and  this  bar  is  as  applicable  in 
equity  as  at  law,  and  as  applicable  to  suits  against  administrators  upon  the 
personal  trust  arising  from  his  office  as  to  a  suit  technically  on  his  bond.  The 
two  cases  cited  and  decided  since  the  Code  (Taylor  v.  Walker,  1  Heisk.  740, 
.and  Carr  v.  Lowe's  ExW,  7  Heisk.  98)  did  not  involve  the  construction  of  the 
sections  here  construed,  and  this  statute  was  not  called  to  the  attention  of  the 
•court.  They  are  not  adjudications  sustaining  the  position  of  complainants,  in 
that  the  question  here  decided  was  not  even  considered  by  the  court.  The  right 
of  action  in  favor  of  these  complainants  accrued  as  to  the  assets  then  in  the 
administrator's  hands  at  the  time  he  was  by  law  required  to  make  distribu- 
tion. Neither  the  pleadings  nor  proof  show  the  receipt  of  any  assets  by  him 
within  10  years  next  before  the  bringing  of  this  suit. 

Some  of  the  complainants  sue  with  their  husbands  as  married  women,  but 
the  bill  is  silent  as  to  how  long  this  disability  has  existed,  or  when  it  begun. 
The  proof  is  equally  silent,  save  as  to  Sarah,  the  wife  of  William  Hicks.  She 
was  born  December,  1853,  and  was  married  in  1874.  Sho  was  under  the  disa- 
bility of  infancy  alone  at  the  time  the  statute  began  to  run,  and  the  subsequent 
disability  of  coverture  cannot  be  added  to  the  original.  She  attained  her  ma- 
jority in  1874,  and  is  therefore  barred.  The  burden  is  on  complainants  to  show 
that  by  reason  of  disability  they  are  within  the  saving  of  the  statute,  which 
has  otherwise  barred  their  action.  Shropshire  v.  Shropshire,  7  Yerg.  165; 
McClung  v.  Sneed,  8  Head,  219;  Chaney  v.  Moore,  1  Cold.  48.  The  proof 
shows  that  complainant  R.  S.  W.  Kirby,  the  youngest  child  of  the  decedent. 
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,was  born  February  11, 1858.  He  therefore  reached  his  majority  February  llr 
1879.  This  suit  was  commenced  in  June,  1881.  He  has  therefore  filed  his- 
bill  within  the  saving  of  the  statute,  which  is  three  years  after  the  removal  of 
his  disability.  The  fact  that  his  guardian  is  barred  is  no  answer  to  his  suit, 
and  the  bill,  in  so  far  as  it  seeks  to  recover  his  individual  share,  is  in  time. 
Henley  v.  Robb,  2  Pickle,  474,  7  8.  W.  Rep.  190.  The  statute  is  a  bar  to  all 
the  other  complainants,  none  of  tljem  having  shown  such  disability  as  brings 
them  within  the  saving  of  the  statute. 

The  next  assignment  of  error  is  that  the  chancellor  directed  the  master,  in 
stating  the  account  with  the  administrator,  to  take  as  the  basis  of  the  account 
the  inventory  and  account  of  sales,  and  to  credit  the  account  by  such  claims  as 
were  shown  not  to  have  been  lost  by  neglect,  and  by  such  disbursements  as 
were  properly  made.  This  was  error,  in  that  the  settlement  made  in  1869  in 
the  county  court  should  have  been  made  the  basis  of  the  account.  This  settle- 
ment, though  not  final,  was,  so  far  as  it  went,  prima  facie  evidence  in  favor  of 
the  administrator.  Code,  §  2305.  Although  the  allegations  of  the  bill  were 
sufficient  to  Authorize  complainants  to  surcharge  and  falsify  the  account,  yet, 
upon  a  reference,  the  burden  was  upon  the  complainants  to  show  by  proof  the 
incorrectness  of  the  account  they  sought  to  surcharge  and  falsify  by  their  bill. 
This  decree  of  reference  cast  the  burden  upon  the  administrator  to  sustain  his 
former  settlement.  The  statute  casts  it  in  all  such  cases  upon  the  attacking 
party. 

The  decree  of  reference  was  likewise  erroneous  in  directing  that  the  admin- 
istrator should  not  be  allowed  credit  for  debts  paid  by  him  after  the  lapse  of 
the  time  within  which  he  could  be  sued.  If  the  debt  was  just,  and  the  delay  had 
been  at  the  request  of  the  administrator,  then  the  payment  would  not  be  a 
devastavit.  While  the  burden  of  proof  is  on  the  administrator  who  pays  a  debt 
after  the  bar  of  the  administrator's  statute,  yet,  when  it  is  sought  to  charge  an 
administrator  with  a  devastavit  <for  paying  a  just  debt  after  such  bar,  such 
strict  proof  will  not  be  required  to  justify  such  payment  as  would  be  of  a  cred- 
itor in  an  action  when  he  sought  to  recover  on  such  a  debt.  We  approve  of 
what  was  said  by  this  court  in  Puekett  v.  James,  2  Humph.  568,  that  "if  the 
executors  felt  that  it  was  doubtful  whether  the  creditor  could  recover,  and 
knowing  that  the  debt  was  a  just  one,  and  that  they  had  induced  him  to  de- 
lay by  their  request,  it  might  be  very  proper  for  them  to  pay  the  debt  They 
would  thus  have  avoided  an  expensive  litigation,  that  might  have  resulted  in 
a  recovery  of  the  debt  at  last,  involving  the  estate  in  unnecessary  cost  and 
themselves  in  dishonor."  The  debts  thus  paid  were  allowed  the  administra- 
tor in  the  county  court  settlement.  The  record  is  silent  as  to  the  circumstances- 
under  which  they  were  delayed  in  payment,  and  equally  so  as  to  the  showing 
made  by  the  administrator  upon  which  he  obtained  the  credit.  Under  these 
circumstances,  the  settlement  after  so  great  a  lapse  of  time  ought  not  to  be 
disturbed.  The  presumption  arising  from  the  settlement  stands  until  over- 
thrown, that  the  delay  was  at  the  request  of  the  administrator. 

The  decree  compounding  interest  against  the  administrator  is  erroneous* 
upon  the  facts  of  this  case.  Nothing  but  very  culpable  conduct  will  justify 
the  compounding  of  interest,  and  no  such  culpability  exists  as  will  authorize 
any  such  punishment  upon  the  facts  as  they  appear  upon  this  record.  The 
roaster's  report  charged  interest  upon  the  entire  sum  with  which  the  admin- 
istrator was  chargeable,  but  does  not  allow  interest  upon  credits  allowed  him* 
This  is  gross  error.  His  disbursements  should  have  been  credited  on  the 
principle  of  partial  payments  at  the  time  they  were  made. 

The  bill  will  be  dismissed  as  to  ail  of  the  complainants  save  R.  S.  W.  Kirby. 
All  of  the  costs  of  this  court  and  one-half  the  costs  of  the  chancery  court  will- 
be  paid  by  complainants,  including  K.  S.  W.  Kirby,  and  the  remainder  will 
be  paid  by  defendants,  unless  it  should  turn  out  that  nothing  is  due  the  com- 
plainant R.  S.  W.  Kirby,  in  which  event  he  will  pay  the  remainder  of  the  cost. 
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The  case  will  be  remanded  for  an  account  to  be  taken  upon  proof  in  the  record, 
to  ascertain  the  amount,  if  anything,  due  to  the  complainant  B.  S.  W.  Kirby, 
upon  the  principles  here  determined. 

Snodgrass,  J.    I  do  not  concur  as  to  the  running  of  the  statute  of  limita- 
tions in  favor  of  the  administrator  as  trustee  of  funds  in  his  hands. 


Western  Union  Tel.  Co.  c.  Munford. 

(Supreme  Court  of  Tennessee.    January  3, 1880.) 

•Telegraph  Companies— Connecting  Lines— Liability  for  Delay. 

The  blank  on  which  was  written  a  telegram  received  by  defendant,  addressed  to 
a  point  on  a  connecting  line,  declared  defendant  to  be  the  sender's  agent,  without 
liability  to  forward  any  message  over  the  line  of  another  company.  In  course  of 
transmission  over  defendant's  line,  the  address  was  changed  from  "Sam  T. "  to 
"Wm,  T. "  The  agent  of  the  connecting  line  at  the  place  or  delivery  believed  the 
telegram  to  be  intended  for  Sam  T.t  and,  on  being  erroneously  informed  that  he 
was  then  in  another  town,  mailed  it,  addressed  to  him,  at  the  latter  place.  The 
transmission  to  the  place  of  destination  having  been  prompt,  held,  that  a  delay  in 
delivery  was  not  caused  by  the  change  in  the  address,  and  that  defendant  was  not 
liable  for  delay  upon  line  of  the  connecting  company. 

Error  to  circuit  court,  Warren  county;  M.  D.  Smallman,  Judge. 

Action  by  E.  W.  Munford  against  the  Western  Union  Telegraph  Company 
for  delay  in  the  delivery  of  a  telegram  sent  by  plaintiff.  Plaintiff  having 
died,  Mary  E.  Munford,  executrix,  etc.,  was  substituted.  Defendant  brings 
error. 

J.  W.  Bonner,  for  plaintiff  in  error.  Frank  Spurlock,  for  defendant  in 
error. 

Lurton,  J.  This  is  an  action  brought  by  E.  W.  Munford,  the  testator  of 
defendant  in  error,  in  his  life-time,  to  recover  damages  alleged  to  have  been 
sustained  by  the  delay  in  the  transmission  of  a  telegram.  E.  W.  Munford, 
on  the  11th  of  April,  1887,  delivered  to  the  agent  of  the  plaintiff  in  error,  at 
its  office  in  McMinnville,  Tenn.,  a  telegram  for  transmission  to  Tampa,  Fla., 
of  which  the  following  is  a  copy: 

"McMinnville,  Tenn.,  Apl.  11,  1887. 

"Col.  8am  Tate,  Tampa,  Florida:  Proposition  accepted.  Your  draft  for 
one  thousand  will  be  honored. 

[Signed]  "E.  W.  Munford." 

•  The  lines  owned  and  operated  by  the  Western  Union  Telegraph  Company 
did  not  extend  to  Tampa,  Fla.,  but  terminated  at  Jacksonville,  in  that  state. 
From  Jacksonville  to  Tampa  there  was  a  telegraph  line,  owned  and  operated 
by  the  South  Florida  Telegraph  Company,  and  the  message  in  question  could 
only  be  transmitted  to  its  destination  by  being  sent  over  the  line  of  the  West- 
ern Union  Telegraph  Company  to  Jacksonville,  and  then  transferred  to  the 
South  Florida  Company,  by  whom  it  would  be  seut  to  Tampa.  Of  this  fact 
Mr.  Munford  was  advised  by  the  agent,  who  received  his  message  for  trans- 
mission. The  telegram  was  promptly  forwarded,  reaching  Tampa  early  in 
the  afternoon  of  the  same  day.  In  transmission  the  address  of  the  message 
was  changed  from  "Col.  Sam  Tate"  to  "Col.  Wm.  Tate."  This,  it  is  agreed, 
occurred  on  the  line  of  the  plaintiff  in  error  before  it  was  transferred  to  the 
connecting  company.  The  message  was  not  delivered  by  the  South  Florida 
Company  to  Col.  Tate  until  the  13th,  it  having  been  received  at  Tampa  on  the 
11th.  Plaintiff  below  alleged  that  by  this  delay  he  sustained  damage  amount- 
ing to  $500. 
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In  the  view  we  take  of  the  case,  It  is  only  necessary  to  consider  one  of  the 
defenses  presented  by  the  pleas  of  the  plaintiff  in  error;  and  that,  in  sub- 
stance, is  that  the  delay  in  the  delivery  of  th*  message  was  not  occasioned  by 
the  error  in  transmitting  the  address,  but  resulted  alone  from  the  negligence 
of  the  agent  of  the  South  Florida  Company  The  facts  concerning  the  delay, 
4is  we  find  them  to  be  from  the  transcript,  are  these:  The  agent  of  the  South 
Florida  Company  at  Tampa  personally  knew  Col.  Sam  Tate.  He  states  that  he 
knew  no  such  person  as  Col.  William  Tate,  and  that  when  he  received  the 
message  he  believed  it  to  be  intended  for  Col.  Sam  Tate;  that  he  instructed  the 
messenger,  whose  duty  it  was  to  make  personal  delivery,  to  inquire  and  leai  n 
if  there  was  a  Col.  William  Tate  in  Tampa,  and,  if  he  could  hear  of  no  such 
person,  to  take  the  message  to  Col.  Sam  Tate.  The  messenger  thus  instructed 
says  he  made  inquiry,  and,  hearing  of  no  William  Tate,  undertook  to  deliver 
the  message  to  Col.  Sam  Tate ;  that  he  took  it  to  the  office  of  S.  A.  Jones,  where 
both  he  and  the  agent  say  they  had  been  requested  by  Mr.  Jones  to  leave  mes- 
sages for  Col.  Tate.  The  messenger  states,  upon  inquiry  for  Col.  Tate,  a  clerk 
in  the  office  informed  him  that  Col.  Tate  was  then  at  Clear  Water  Harbor. 
This  information  being  communicated  to  the  agent  of  the  telegraph  company, 
he,  on  the  same  day,  instead  of  making  further  inquiry  for  Col.  Tate,  mailed 
the  message  addressed  to  Col.  Sam  Tate  at  Clear  Water  Harbor,  Fla. 

The  fact,  as  shown  by  the  proof,  js  that  Col.  Tate  was  in  Tampa  on  the 
11th,  and  bad  been  there  for  some  days,  and  that  he  had  never  authorized  de- 
livery of  messages  for  him  at  the  office  of  Mr.  Jones,  but  that,  on  the  con- 
trary, he  was  accustomed  to  receive  his  messages  at  his  usual  boarding  place, 
which  was  known  at  least  to  some  of  the  telegraph  company's  messengers. 
Two  days  thereafter  Col.  Tate  called  at  the  telegraph  company's  office  to  in- 
•  quire  about  another  message,  when  he  was  handed  a  copy  of  the  telegram 
which  had  been  mailed  to  him  at  Clear  Water  Harbor.  If  the  message  had 
been  delivered  to  him  on  the  day  it  was  received  and  mailed  to  Clear  Water 
Harbor,  it  is  conceded  that  the  damage  alleged  to  have  been  sustained  would 
not  have  occurred.  The  facts,  as  above  recited,  are  not  disputed,  and  estab- 
lish beyond  controversy  that  the  delay  in  tile  delivery  of  the  message  was  not 
in  consequence  of  the  error  in  transmission  of  the  address,  but  was  the  result 
of  the  subsequent  and  independent  negligence  of  the  South  Florida  Telegraph 
Company.  The  damage  alleged  to  have  been  sustained  was  the  direct  conse- 
quence of  delay  in  delivery,  for  Col.  Tate  says  that  he  should  have  had  no 
doubt,  upon  seeing  the  messenger,  that  it  was  for  him  alone,  and  that  he 
should  have  acted  upon  it.  The  damages  to  be  recovered,  whether  the  graven 
men  ot  the  action  be  regarded  as  breach  of  contract  or  a  technical  tort,  must 
be  limited  to  such  as  are  the  natural  and  proximate  result  of  the  injury  or 
wrong  done. 

This  brings  us  to  the  consideration  of  the  question  as  to  whether  the 
plaintiff  in  error  is  responsible  for  damages  which  resulted  alone  from  the 
negligent  delay  in  the  delivery  of  the  message  by  the  agents  of  the  South 
Florida  Telegraph  Company.  The  message  was  written  upon  one  of  the 
usual  blanks  furnished  by  the  Western  Union  Company.  One  of  the  printed 
conditions  contained  in  this  blank  reads  as  follows:  "This  company  is 
hereby  made  the  agent  of  the  sender,  without  liability  to  forward  any  mes- 
sage over  the  lines  of  any  other  company,  when  necessary  to  reach  its  desti  * 
nation."  Is  this  a  valid  limitation  upon  the  liability  of  the  company? 
Telegraph  companies  are  not  common  carriers,  nor  are  they  insurers,  either 
of  the  accurate  transmission,  or  the  sure  and  prompt  delivery,  of  messages. 
They  are  liable,  however,  for  losses  consequent  upon  their  negligence.  Marr 
v.  Telegraph  Co.,  1  Pickle,  536,  3  S.  W.  Rep.  496.  Even  common  carriers  are 
not  responsible  for  losses  occurring  upon  a  connecting  line,  unless  there  was  a 
contract  upon  their  part  to  be  so  responsible.  That  they  may  by  contract 
limit  their  liability  to  defaults  occurring  upon  their  own  lines  is  well  settled. 
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So  the  fact  that  two  lines  are  connected,  and  for  their  mutual  convenience 
collect  freight  for  each  other  upon  goods  delivered  for  transmission  over  their 
lines,  will  not  make  the  one  responsible  for  losses  occurring  beyond  its  own  line* 
unless  it  has  contracted  so  to  be.  Railroad  Co.  v.  Brumley,  5  Lea,  401. 
These  principles  applicable  to  common  carriers  seem  to  us  to  be  alike  applica- 
ble to  telegraph  companies.  Mr.  Gray,  in  his  very  valuable  monograph 
upon  Communication  by  Telegraph,  in  discussing  the  limitations  found  in* 
the  contract  of  the  Western  Union  Telegraph  Company,  and  quoted  above, 
says:  "Two  entirely  distinct  provisions  are  embodied  in  this  regulation. 
One  provision  is  that  the  telegraph  company,  in  consideration  of  receiving 
full  prepayment  for  the  delivery  of  a  message  at  a  place  upon  the  line  of 
another  company,  agrees  to  deliver  the  message  to  a  connecting  company, 
and,  as  the  agent  of  the  sender,  to  contract  with  that  company  for  the  further 
transmission  of  the  message.  This  is  an  offer  of  special  terms  of  contract. 
A  telegraph  company  is,  it  seems,  under  an  obligation,  by  its  ordinary  con- 
tract, only  upon  receipt  of  its  own  charges,  to  deliver  the  message  to  a  con- 
necting company.  It  is  under  no  obligation  by  that  contract  to  contract, 
as  the  agent  of  "its  employer,  with  the  connecting  company  for  the  further 
transmission  of  the  message,  or  to  receive  and  account  for  the  payment  for 
such  transmission.  This  provision  in  the  regulation  is  unquestionably  reason- 
able, and,  with  the  assent  of  the  emjsloyer  of  the  company,  constitutes  a 
valid  and  mutually  beneficial  contract.  *  •  *  The  other  provision  em- 
bodied in  this  regulation  is  that  the  telegraph  company  limits  its  liability  to- 
losses  occurring  on  its  own  lines.  This  has  usually  been  treated  as  an  offer  of 
special  terms.  As  such,  it  constitutes,  with  the  assent  of  the  employer  of  the 
ccjmpany,  a  valid  contract.  This  provision  is  clearly  just  and  reasonable. 
In  the  absence  of  a  partnership  relation  between  them,  one  telegraph  company 
has  no  more  authority  over  another  company  than  an  individual  has.  A  tele- 
graph company  should  be  entitled,  therefore,  to  contract  specially,  with  one- 
who  wishes  to  employ  it,  that  it  shall  not  be  liable  for  loss  occasioned  by  the 
act  of  a  connecting  company;  that  that  person  shall  seek  relief,  in  case  of  a 
loss,  directly  of  the  company  which  causes,  and  is,  under  any  circumstances, 
finally  liable  for  the  loss."  Gray,  Tel.  §  88.  That  the  Western  Union  and 
South  Florida  Telegraph  Companies  were  entirely  distinct  and  independent 
corporations,  and  that  no  partnership  relation  existed  between  them,  are  ad- 
mitted in  the  agreed  statement  of  facts  contained  in  the  record. 

The  case  was  tried  by  the  circuit  judge  without  the  intervention  of  a  jury, 
who,  being  of  opinion  that  the  error  in  transmission  of  address  was  the  prox- 
imate cause  of  the  damage  sustained,  gave  judgment  in  favor  of  the  plaintiff 
below.  This  judgment  is  not  supported  by  any  material  facts,  and  must  be 
reversed,  and  judgment  rendered  here  in  favor  of  the  Western  Union  Tele- 
graph Company. 

Woolfolk  et  al.  v.  Richardson  et  ah 

(Court  of  Appeals  of  Kentucky.    January  10, 1889.) 

Ejectment— Titlb  to  Suppobt— Evidence. 

In  an  action  by  the  children  of  R.'s  first  wife,  to  recover  from  the  children  of  bis- 
second  wife  certain  land,  which  they  alleged  R.  held  as  tenant  by  the  curtesy  in  the 
right  of  his  first  wife,  it  appeared  that  R.  entered  on  the  land  under  a  title-bond 
from  said  wife's  father,  who  had  no  title,  purchased  the  elder  grant,  and  took  a 
conveyance  to  himself;  that  the  land,  when  he  entered,  was  worth  little,  and  that 
he  paid  as  much  or  more  than  that  little  to  acquire  title ;  that  R.  conveyed  the  land 
to  defendants  as  an  advancement,  having  already  made  advancements  to  plaintiffs. 
Held,  that  a  judgment  for  defendants  was  proper. 

Appeal  from  circuit  court,  Meade  county;  T.  R.  McBeath,  Judge. 
Ejectment  by  James  T.  Woolfolk  and  others  against  Gus.  W.  Richardson 
and  others.    Judgment  for  defendants.    Plaintiffs  appeal^  ( 
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H.  T.  Kendall  and  E.  Butler,  for  appellants.  Lewis  <£  Farleigh,  for  ap- 
pellees. 

Pryob,  J.  0.  C.  Richardson  was  twice  married,  and  died  in  the  year  1882, 
leaving  children  surviving  him,  the  offspring  of  each  marriage.  His  first  wife 
was  the  daughter  of  Daniel  Fulton,  and  her  children  are  suing  the  children 
of  the  second  wife  to  recover  a  tract  of  land  in  the  possession  of  the  appellees, 
alleging  that  it  belonged  to  their  mother,  and,  their  father  being  tenant  by, 
her  curtesy  only,  the  land  passed  to  them  at  his  death.  O.  0.  Richardson,  the 
father  of  these  litigants,  had  been  in  the  continued  possession  of  the  land  for 
nearly  half  a  century,  and  then  sold  and  conveyed  it  to  the  children  of  the 
second  marriage  in  the  year  1875,  and  they  have  been  in  possession  since  that 
time.  This  possession,  however,  was  not  adverse  to  the  claim  of  the  appel- 
lants, (the  children  of  the  first  wife,)  if  their  father  entered  upon  the  land  in 
right  of  his  wife  under  a  gift  to  her  from  her  father,  Daniel  Fulton.  Hold- 
ing under  the  title  of  his  wife,  these  appellants  could  not  sue  until  the  termi- 
nation of  their  father's  life-estate,  and  he  lived  until  the  year  1882. 

There  is  some  testimony  of  a  slight  character  conducing  to  show  that  the 
father  went  upon  this  land  under  the  title  of  his  wife's  father,  Daniel  Fulton, 
and  that  it  was  a  gift  from  Fulton  to  his  daughter;  but,  on  the  other  hand, 
it  is  made  manifest  that  Fulton  had  no  title  to  this  land,  and  that  O.  C.  Rich- 
ardson, after  he  took  possession,  purchased  the  title  of  the  elder  grant,  and 
obtained  a  conveyance  from  the  commissioner;  and,  while  such  a  purchase 
might  be  held  to  inure  to  the  benefit  of  his  wife,  the  testimony  further  shows 
that  O.  C.  Richardson  held  the  bond  of  Daniel  Fulton  for  title,  and  that  this 
was  the  inducement  for  him  to  settle  on  this  land.  When  he  entered  upon  it, 
the  land  was  of  but  little  value,  and  he  evidently  paid  more,  or  as  much,  for  the 
land,  in  order  to  acquire  the  title  from  hostile  claims,  than  it  was  worth  when  he 
entered.  So  with  no  title  in  Daniel  Fulton,  or,  if  with  a  title,  the  ancestor 
of  these  litigants  having  entered  under  a  bond  from  Fulton  to  make  him  the 
deed,  and  Richardson  having  in  fact  obtained  the  title  by  purchasing  these 
conflicting  claims,  the  chancellor  very  properly  refused  to  permit  a  recovery 
by  these  appellants  upon  testimony,  by  no  means  satisfactory,  that  their  father 
entered  on  this  land  in  right  of  his  wife,  (their  mother.)  "Besides,  Richard- 
son, the  father,  made  to  these  appellees,  children  by  the  last  wife,  a  general 
warranty  deed  for  the  land  in  controversy;  the  consideration  being  love  and 
affection,  and  as  an  advancement  to  them  of  so  much  of  his  estate.  He  had 
made  advancements  to  these  appellants,  and  was  endeavoring  to  make  such  a 
disposition  of  his  estate  between  his  children  as  he  deemed  just  and  equitable; 
and  under  the  facts  of  the  record  we  perceive  no  reason  for  holding  that  the 
father  was  so  unjust  to  the  children  of  his  first  wife  as  to  deprive  them  of 
their  patrimony,  that  he  might  enrich  the  children  by  his  last  wife. 

Judgment  affirmed. 


Brown  t?.  Wyatt  et  ah 
(Supreme  Court  of  Texas.    November  20, 1888.) 

Attachment— Subsisting  Indebtedness. 

On  the  dissolution  of  a  firm,  the  partner  who  was  to  continue  the  business  took 
the  assets,  and  assumed  all  indebtedness  of  the  firm,  and  gave  his  notes  to  the  re- 
tiring partner  to  secure  him  against  the  firm  creditors.  Payments  made  bv  the 
former  on  the  debts  were  to  be  credited  on  the  notes,  which  were  unconditional 
upon  their  face.  Held,  that  the  notes  were  evidence  of  such  a  subsisting  indebted- 
ness as  would  authorize  a  writ  of  attachment. 

Appeal  from  district  court,  Ellis  county;  Anson  Rainey,  Judge. 
M.  B.  Templeton,  for  appellant.     9.  C.  Qroce  and  F.  P.  Powell,  for  appel- 
lee. 
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Gaines,  J.  This  suit  was  brought  by  appellee,  H.  L.  Wyatt,  against  W.  C 
Jones,  to  recover  an  alleged  indebtedness,  evidenced  by  five  promissory  notes. 
An  attachment  was  sued  out  at  the  time  the  suit  was  instituted,  and  was  lev- 
ied upon  a  stock  of  goods,  which  were  subsequently  sold,  and  the  proceeds 
were  thereafter  paid  into  court.  There  is  no  statement  of  facts  in  the  record, 
but  the  facts  appear  in  the  findings  of  the  court,  which  are  adopted  by  appel- 
lant as  a  statement  of  the  case.    The  findings  are  as  follows: 

(1)  In  February,  1886,  H.  L.  Wyatt  and  W.  C.  Jones  (plaintiff  and  defend- 
ant) formed  a  partnership  to  carry  on  a  grocery  business  under  the  firm  name 
of  Wyatt  &  Jones.  H.  L.  Wyatt  put  in  the  business  81,000  capital,  and  Jones 
nothing.    They  were  equal  partners. 

(2)  On  the  23d  day  of  July,  1886,  said  firm,  by  mutual  consent,  was  dis- 
solved, H.  L.  Wyatt  retiring;  and  W.  G.  Jones  continued  the  business  under 
the  style  of  W.  G.  Jones  &  Co. 

(3)  At  the  time  of  the  dissolution  said  firm  of  Wyatt  &  Jones  owed  about 
$o,000  outstanding  indebtedness.  There  was  due  said  firm  accounts  to  the 
amount  of  about  $1,750. 

(4)  The  consideration  of  the  first  two  notes  mentioned  in  plaintiff's  peti- 
tion, to-wit,  $800  and  $360,  was  for  money  loaned  W.  C-  Jones  by  H.  L.  Wy- 
att. The  consideration  for  the  other  notes  sued  upon  is  as  follows:  Wyatt 
&  Jones  agreed  that  Jones  should  take  the  stock  of  goods,  and  all  notes  and 
accounts  due  the  firm  of  Wyatt  &  Jones,  and  assume  all  outstanding  indebt- 
edness of  the  firm,  and  to  secure  Wyatt  against  the  creditors  whose  debts 
were  assumed  by  Jones,  as  well  as  to  evidence  the  consideration  for  Wyatt's 
interest  in  the  stock  of  goods  and  accounts  due  the  firm,  the  notes  were  given. 
It  was  agreed  that,  if  Jones  paid  the  indebtedness  of  the  firm,  to  the  amount 
so  paid  he  should  be  entitled  to  a  credit  on  said  notes. 

(5)  At  the  time  of  the  institution  of  this  suit  neither  Jones  nor  Wyatt  had 
paid  any  of  the  indebtedness  of  Wyatt  &  Jones;  but  during  the  months  of 
October  and  November,  1886,  Wyatt  paid  off  said  indebtedness  to  the  amount 
of  $4,412. 

(6)  That  plaintiff,  H.  L.  Wyatt,  on  the  28th  day  of  September,  1886,  levied 
his  writ  of  attachment  on  the  stock  of  goods  of  W.  C.  Jones  for  the  full  amount 
of  said  notes,  to-wit,  $4,307.50;  that  on  the  30th  day  of  September,  1886,  in- 
tervenor  Joseph  H.  Brown  levied  a  second  attachment  on  said  goods  for  the 
sum  of  $650.86. 

(7)  That  said  goods  were  sold  on  the  16th  October,  1886,  by  order  of  court 
obtained  by  H.  L.  Wyatt,  and  brought  the  sum  of  $3,051.50;  which  said  sum 
of  money,  less  the  costs  of  sale,  was  duly  returned  into  court. 

(8)  That  by  agreement  of  all  parties,  at  the  March  term  of  the  court,  H.  L. 
Wyatt  drew  out  all  said  money,  except  the  sum  of  $750,  which  remained  in 
court  to  await  the  result  of  the  suit. 

(9)  That  in  the  district  court  of  Ellis  county  Joseph  H.  Brown,  on  the  12th 
day  of  March,  1887,  in  his  attachment  suit  against  W.  G.  Jones,  obtained  a 
Judgment  for  $650.09  and  costs,  amounting  to  $6.05,  with  8  per  cent,  inter- 
est thereon,  with  foreclosure  of  attachment  lien,  etc.,  subject  to  this  suit. 

(10)  That  in  the  justice's  court  of  Ellis  county  Joseph  H.  Brown,  on  the 
31st  day  of  July,  1887,  obtained  a  judgment  against  Wyatt  &  Jones  for  $77.91, 
with  interest  at  8  per  cent. 

(11)  That  in  the  county  court  of  Galveston  county  inter venors  Focke,  Wil- 
kins  &  Lange,  on  the  21st  October,  1887,  recovered  a  judgment  against  Wy- 
att &  Jones  for  the  sum  of  $594.50,  with  interest  at  10  per  cent,  thereon. 

(12)  That  in  the  county  court  of  Ellis  county  intervenors  Greely  Bembeim 
Grocery  Go.,  on  the  20th  day  of  January,  1888,  recovered  a  judgment  against 
Wyatt  &  Jones  for  the  sum  of  $237.55,  with  interest  at  8  per  cent,  thereon. 

(13)  That  plainti?  and  defendant  admitted  that  intervenors,  as  creditors 
of  Wyatt  &  Jones,  were  entitled  to  the  proceeds  of  sale  of  goods  attached. 
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Upon  the  facts  so  found  the  court  gave  judgment  that  appellant  take  noth- 
ing by  his  plea  of  intervention,  and  distributed  the  money  in  court  among 
the  other  parties.  Brown  alone  appeals.  It  is  not  here  claimed  that  there. 
was  any  fraud  in  the  case.  But  it  is  contended  on  behalf  of  appellant  that 
the  three  notes  given  by  Jones  to  Wyatt  at  the  time  he  sold  the  goods  were 
not  at  the  time  the  attachment  was  sued  out  such  a  subsisting  indebtedness 
as  would  authorize  the  writ.  In  order  to  procure  an  attachment  in  this  state, 
the  plaintiff  must  In  every  case  make  oath  that  the  defendant  is  justly  in- 
debted to* him  in  the  sum  claimed  in  the  writ;  and  therefore  it  must  be  con- 
ceded that  if  the  result  of  the  transaction  between  Wyatt  and  Jones,  at  the 
time  of  the  sale,  was  such  as  to  create  only  a  contingent  liability  upon  the 
three  notes  then  executed,  the  attachment,  so  far  as  these  were  concerned, 
was  without  authority  of  law.  In  other  words,  if  Wyatt  did  not  have  a  cause 
of  action  against  Jones  nntil  he  discharged  the  partnership  debts,  against  the 
payment  of  which  the  notes  were  intended  to  secure  him,  then,  at  the  time  the 
attachment  was  sued  out,  Jones  owed  him  nothing  upon  them,  and  the  writ 
should  as  to  them  be  held  invalid.  But  upon  what  ground  are  they  to  be  held 
to  create  only  a  contingent  liability?  Their  object  was  doubtless  merely  to 
secure  the  payment  by  Jones  of  the  partnership  debts  lie  had  assumed  to  dis- 
charge, and  to  protect  Wyatt  against  their  payment.  But  they  are  upon  their 
face  unconditional  promises,  and  with  the  other  evidence  show  the  fact  that 
the  method  agreed  upon  by  the  parties  for  securing  Wyatt  was  Jones1  obliga- 
tion to  pay  him  the  amount  of  the  partnership  indebtedness.  The  fact  that 
any  payment  made  by  Jones  upon  the  Arm  debts  was  to  be  credited  upon  the 
notes  did  not  make  tbem  any  less  legal  and  subsisting  obligations,  payable  ah* 
solutely ,  until  paid  either  directly  to  Jones,  or  indirectly  to  the  creditors  of  the 
partnership  upon  their  claims  against  it.  The  consideration  of  the  notes  is 
the  sale  of  Wyatt's  interest  in  the  assets  of  the  partnership,  and,  Jones  not 
having  paid  the  debts,  the  result  is  the  same  as  if  in  the  transaction  Wj'att 
had  assumed  the  debts  of  the  firm,  and  Jones  had  executed  the  notes  in  con- 
sideration of  that  undertaking  as  well  as  of  the  transfer  by  Wyatt  of  his  in* 
terest  in  the  firm  assets.  Indeed,  it  may  be  doubted  if  such  is  not  the  legal 
effect  of  the  transaction.  We  see  no  sufficient  reason  for  doubting  that  all 
these  notes  were  "debts"  in  the  sense  that  that  word  is  used  in  our  attach* 
ment  laws,  and  therefore  the  judgment  will  be  affirmed. 


Western  Union  Tel.  Co.  e.  Brown. 
{Supreme  Court  of  Texas,    November  13, 1888.) 

TX£egra?h  Companies— Failure  to  Dblivbr  Message— Notiob. 

In  an  action  by  the  addressee  for  delay  in  delivering  the  following  message: 
"Willie  died  yesterday  evening  at  six  o'clock;  will  be  buried  at  M.,  Sunday  even- 
ing, "—damages  cannot  be  recovered  for  injury  to  fraternal  feelings  from  failure 
to  near  of  his  brother's  death  in  time  to  attend  the  funeral  and  condole  with  his 
sister,  as  the  message  oon tains  nothing  to  put  defendant  on  notice  that  the  deceased 
was  plaintiff's  brother.1 

Appeal  from  distriot court,  Hopkins  county;  B.  W.  Foster,  Special  Judge. « 
Stemmons  <&  Field,  for  appellant.  Leach  cfe  Templeton,  for  appellee. 
Walker,  J.  This  is  an  appeal  from  a  judgment  for  $275  in  favor  of  the 
Appellee  against  appellant.  The  suit  was  brought  the  15th  day  of  March, 
1887,  by  Brown,  to  recover  of  the  appellant,  the  Western  Union  Telegraph 
Company,  $10,000  damages  for  delay  in  transmitting  and  delivering  to  him  a 
telegram  sent  to  him  from  Hallville,  Tex.,  on  the  lltb  day  of  December, 
188t>,  by  one  Wilson  Livingston,  in  following  language: 

1  Respecting  mental  suffering  as  an  element  of  damage  in  actions  for  negligent  delay 
in  the  transmission  of  telegraph  messages,  see  Telegraph  Co.  v.  Cooper,  (Tex.)  9  S.  w. 
Rep.  596,  and  cases  cited. 
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"Hallville,  Texas,  Dec.  11th.  1886. 
"J.  M.  Brown,  Sulphur  Springs:    Willie  died  yesterday  evening  at  six 
o'clock;  will  be  buried  at  Marshall,  Sunday  evening. 

[Signed]  "  Wilson  Livingston,  " 

Plaintiff  alleged  that  Livingston  acted  as  his  agent  in  sending  the  message, 
and  that  by  "Willie,"  named  in  said  message,  was  meant  Willie  Brown,  a 
brother  of  appellee,  and  that  the  price  paid  for  sending  said  message  was  paid 
by  appellee,  in  the  following  manner:  That  the  sum  of  45  cents  paid  to  the 
defendant  for  transmitting  and  delivering  the  said  telegram  was  money  be- 
longing to  the  estate  of  said  Willie  Brown,  one-third  of  which  plaintiff  owned 
as  an  heir,  and  the  other  two-thirds  by  payment  to  the  other  two  heirs,  there 
being  no  administration,  nor  need  of  any.  The  plaintiff  alleged  that  the  dis- 
patch was  not  delivered  until  noon  of  the  12th  December,  1886,  and  by  reason 
of  said  delay,  caused  by  the  willful  neglect  and  failure  of  defendant  to  trans- 
mit and  deliver  said  message,  he  was  prevented  from  being  present  at  the 
burial  of  his  brother,  whom  he  had  raised  and  cared  for  from  childhood,  and 
from  receiving  the  consolation  and  condolence  of  his  sister  in  his  grief;  whereby 
he  suffered  great  disappointment,  grief,  and  mental  anguish,  etc.  Defend- 
ant answered  by  general  demurrer,  special  demurrer,  and  general  denial.  The 
demurrers  were  overruled,  to  which  defendant  excepted. 

The  exceptions  were;  "  (1)  Because  the  petition  on  its  face  failed  to  state  any 
cause  of  action,  in  this,  that  plaintiff  sues  for  an  injury  to  his  feelings  in 
1  tort,  he  being  the  addressee  of  the  message,  and  no  party  to  the  contract 
under  which  said  message  was  accepted  and  transmitted,  and  fails  to  state 
facts  necessary  to  recover  in  tort.  (2)  There  is  nothing  in  the  alleged  mes- 
sage to  put  the  defendant  upon  notice  that  there  was  any  relationship  between 
the  addressee  and  the  said  Willie  Brown,  or  that  anything  except  the  mere 
announcement  of  the  death  of  said  Willie  Brown  was  contemplated  by  the  de- 
fendant and  the  sender  of  said  message  at  the  time  the  message  was  delivered 
to  and  accepted  by  tin's  defendant  for  transmission  and  delivery." 

There  is  no  allegation  in  the  petition  that  the  nature  and  importance  of  the 
telegram  were  made  known  to  the  telegraph  operator  to  whom  the  message 
was  delivered  otherwise  than  as  conveyed  by  the  terms  of  the  message.  The 
words  of  the  dispatch  were  sufficient  to  notify  the  operator,  as  agent  of  the 
defendant,  that  a  human  being  had. died  at  Hallville,  Tex.,  at  6  o'clock  of  the 
evening  of  10th  December,  1886;  that  the  funeral  of  the  deceased  was  to  take 
place  at  Marshall  on  the  evening  of  Sunday,  December  12th;  that  the  deceased 
was  known  to  the  person  sending  and  the  person  to  whom  the  dispatch  was 
sent;  that  intimate  and  familiar  relations  existed  between  them  and  the  de- 
ceased, from  the  use  of  the  name  "  Willie;"  and  even,  perhaps,  it  may  be  un- 
derstood that  the  message  was  an  invitation  to  the  funeral.  These  sugges- 
tions intimated  from  the  face  of  the  message  were  sufficient  notice  of  its  im- 
portance to  require  corresponding  care  and  diligence  in  transmitting  it  to  its 
destination.  Whatever  damages  might  naturally  result  under  such  conditions 
from  a  failure  to  receive  the  message  will  be  considered  as  being  in  contem- 
plation of  the  parties  to  the  contract;  that  is,  between  the  plaintiff,  having 
the  right  to  the  message,  and  the  telegraph  company.  Daniel  v.  Telegraph 
Co. ,  61  Tex.  456.  But  the  message  gave  nothing  to  indicate  that "  Willie  "  was 
the  brother  of  the  plaintiff.  The  damages  alleged  are  from  the  fraternal  feel- 
ings outraged  by  the  failure  to  hear  of  his  brother's  death  in  time  to  attend 
the  funeral,  and  condole  with  his  sister.  Giving  the  most  liberal  meaning  to 
the  words  of  the  message,  they  cannot  be  construed  into  a  notice  of  the  spe- 
cial matter  of  complaint  in  the  petition. 

The  special  exceptions  should  have  been  sustained,  for  which  error  the 
judgment  is  reversed.    Reversed  and  remanded. 
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{Supreme  Court  of  Texas.    November  28, 1888.) 

1*  Carriebs  of  Passengers— Injuries  to  Passenger— Harmless  Error. 

In  an  action  for  personal  Injuries  occasioned  by  the  overturning  of  a  car,  plain- 
tiff's evidence  being  very  strong  to  show  that  the  condition  of  the  track  was  bacL 
the  rails  being  badly  worn  and  ends  of  sleepers  rotten,  and  that  its  condition  had 
not  materially  changed  for  several  months,  and  defendant's  witnesses  virtually  ad- 
mitting that  the  condition  of  the  track  was  bad,  but  endeavoring  to  account  for  It 
by  the  prevalence  of  bad  weather,  the  admission,  for  the  purpose  of  showing  knowl- 
edge on  the  part  of  the  company,  of  evidence  of  the  reputation  as  to  condition  of 
the  track  in  the  community  along  the  line,  and  of  a  letter  written  to  a  local  treas- 
urer, for  the  production  of  which  no  notice  was  given,  is  harmless  error. 

3.  Same— Accident  Caused  by  Weather. 

An  lost  ruction  that  defendant  is  not  liable  if  the  accident  was  directly  caused  by 
unprecedentedly  bad  weather,  as  sudden  freezes  and  thaws,  and  this  weather 
could  not  have  been  guarded  against  by  human  foresight,  skill,  and  judgment,  is 
sufficiently  favorable  to  defendant. 
8.  Damages— Exemplary— Gross  Negligence. 

An  instruction  that  defendant  is  liable  to  exemplary  damages  if  it  knew  of  the  de- 
fects, and  operated  the  road  indifferent  to  the  passengers  thereof,  Is  erroneous,  in 
not  limiting  the  recovery  of  exemplary  damages  to  acts  of  gross  negligence  contrib- 
uting to  the  accident. 

4.  Trial— Physical  Examination  or  Plaintive. 

It  is  not  error  to  refuse  to  compel  plaintiff  to  submit  to  physical  examination  by 
a  physician  to  whom  he  objects,  though  not  on  the  ground  of  competency  or  integ 
rity. 

Appeal  from  district  court,  Upshur  county;  Felix  J.  McCord,  Judge. 
J.  2*.  Burnett,  for  appellant.    N.  W.  Finley  and  H.  Chilton,  for  appellee. 

Gaines,  J  In  December,  1887,  certain  coaches  of  a  passenger  train  op- 
erated by  the  appellant  company  were  derailed  near  the  town  of  Troupe,  in 
Smith  county.  The  appellee  was  a  passenger  upon  the  train  at  the  time  of  the 
accident  and  the  car  upon  which  he  was  being  conveyed  was  overturned,  and 
he  was  injured.  He  brought  this  suit  to  recover  damages,  both  actual  and 
exemplary,  for  the  injury  During  the  trial  the  plaintiff,  having  introduced  ev- 
idence tending  to  show  gross  neglect  on  part  of  the  defendant  in  failing  for  a 
long  fime  to  keep  in  repair  the  road  it  was  operating,  was  permitted  to  prove, 
over  the  objection  of  the  defendant,  that  it  was  the  general  reputation  in  the 
community  along  the  line  of  the  road  that  the  track  was  in  bad  order.  It  is 
to  be  presumed  that  the  evidence  was  admitted  for  the  purpose  of  showing 
that  the  company  had  knowledge  of  the  defective  condition  of  the  road.  The 
evidence  may  have  been  admissible  for  this  purpose,  though  it  seems  to  us  it 
was  unnecessary.  The  condition  of  the  track,  as  is  shown  by  all  the  evideuce, 
had  not  materially  changed  for  several  months  prior  to  the  accident;  and  if 
that  condition  was  such  as  plaintiff  claimed  it  to  be, — unsafe  by  reason  of  old 
and  worn-out  rails,  ties  rotten  at  the  ends,  so  that  they  afforded  no  protection 
to  the  rails,  etc., — the  want  of  repair  was  visible  and  manifest,  and  the  com- 
pany must  be  held  to  have  known  of  it.  Not  to  know  it  would  be  greater 
negligence  than  to  know  it  and  not  repair;  and,  as  a  matter  of  fact,  it  would. 
be  absurd  to  presume  that  for  this  long  period  of  time  the  company's  officers 
did  not  have  actual  knowledge  of  the  defective  condition  of  the  track. 

It  not  appearing  that  the  agents  of  the  company  charged  with  the  duty  of  keep- 
ing the  road-bed  in  repair  lived  in,  or  were  brought  directly  into  communica- 
tion with,  the  community  in  which  the  reputation  was  sought  to  be  proved,  it 
may  be  doubted  whether,  under  all  the  circumstances,  evidence  of  general  repu- 
tation should  have  been  admitted.  But  was  the  appellant  prejudiced  by  the  in- 
troduction of  the  evidence?  It  will  appear  further  on  in  this  opinion  the  ver- 
dict for  exemplary  damages  cannot  be  permitted  to  stand,  and  hence  it  is  un- 
necessary to  discuss  the  effect  of  the  evidence  upon  the  verdict  of  the  jury  in 
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that  particular.  Its  effect  upon  the  finding  for  actual  damages  will  be  dis- 
posed of  in  connection  with  the  question  of  the  correctness  of  the  ruling  of  the 
court  in  the  admission  of  the  evidence  of  Col.  T.  R.  Bonner,  which  is  raised 
in  the  second  assignment.  That  witness  was  permitted  to  state,  over  objec- 
tion of  defendant,  that  he  wrote  a  letter  to  the  local  treasurer  of  the  company 
in  St.  Louis,  informing  him  of  the  condition  of  the  road.  The  testimony  was 
objected  to,  on  the  grounds  that  the  original  letter  should  have  been  produced 
or  its  absence  accounted  for,  and  that  notice  to  the  local  treasurer  was  not 
notice  to  the  company.  Admitting  that  the  treasurer  was  the  agent  of  the 
company  in  regard  to  this  matter,  notice  should  first  have  been  given  to  de- 
fendant to  produce  the  letter.  If  it  should  be  held  that  the  letter  did  not  pa<*s 
into  defendant's  custody,  then  it  should  have  been  shown  that  the  plaintiff 
could  not  produce  it.  The  evidence  was  clearly  inadmissible.  But  as  to  its 
effect  upon  the  verdict  for  exemplary  damages  the  admission  'becomes  imma- 
terial. 

But  did  the  admission  of  this  evidence,  and  that  of  the  general  reputation 
as  to  the  condition  of  the  road,  operate  to  the  prejudice  of  appellant  upon  the 
main  issue?  It  was  clearly  the  purpose  of  the  testimony,  not  to  prove  the 
main  fact,— the  negligence  of  the  defendaift, — but  to  show  knowledge.  But 
it  is  held  that,  when  evidence  is  introduced  for  a  special  purpose  that  is  not 
competent  upon  the  main  issue,  it  is  the  duty  of  the  court  in  the  charge  to 
confine  its  consideration  to  the  particular  issue"  upon  which  it  is  relevant.  In 
such  a  case  a  charge  of  that  character  is  proper.  But  the  rule  in  this  court  is 
not  to  reverse  for  a  mere  failure  to  give  an  appropriate  instruction,  unless  a 
special  charge  has  been  asked,  sufficient  at  least  to  call  the  attention  of  the 
court  to  the  necessity  of  giving  some  instruction  upon  the  point.  It  fre- 
quently occurs  that  evidence  not  admissible  upon  the  main  issue  is  admitted 
for  a  special  purpose,  and  that  the  object  of  its  admission  is  so  obvious  that 
the  jury  cannot  be  misled.  It  seems  to  us,  therefore,  that  the  reason  of  the 
rule  which  requires  a  special  request  for  an  instruction  applies  in  such  case 
with  undiminished  force.  Moreover,  we  are  of  opinion  that  the  jury  could 
not  have  been  misled  in  this  particular  case.  The  evidence  was  but  cumula- 
tive, and  tended  but  slightly  to  establish  a  fact  upon  which  the  other  testi- 
mony was  overwhelming  on  behalf  of  the  plaintiff.  A  cloud  of  witnesses, 
some  of  whom  had  walked  over  the  track,  testified  to  facts  which  showed  be- 
yond controversy  its  defective  condition.  Even  the  testimony  of  defendant's 
witnesses  tended  to  establish  the  same  conclusion.  The  testimony  of  its  road- 
master  showed  that  the  iron  was  14  or  15  years  old,  and  that  some  of  the  ties 
were  rotten,  and  that  the  bed  was  in  bad  condition  on  account  of  rain  and 
snow.  He  stated  that  track-walkers  had  to  be  kept  upon  the  road  to  Hag  the 
trains  in  case  of  danger,  and,  from  his  testimony,  it  is  to  be  inferred  that  this 
was  an  extraordinary  precaution  taken  on  account  of  the  condition  of  the 
road.  His  testimony  that  92,002  ties,  out  of  116,160  necessary  to  tie  the  road, 
had  been  put  down  in  1884,  and  subsequent  to  that  time,  does  not  weigh 
against  the  testimony  of  the  witnesses  who  swore  that  many  of  the  ties  were 
rotten  at  the  end,  so  as  not  to  support  the  rails,  and  that  in  some  places  two 
or  more  of  such  ties  were  to  be  found  in  succession.  All  defendant's  wit- 
nesses virtually  admitted  that  the  condition  of  the  road  was  bad,  but  claimed 
that  it  was  due  to  bad  weather.  Under  this  state  of  case,  it  is  unreasonable 
to  suppose  that  the  evidence  had  any  effect  upon  the  minds  of  the  jury,  so  far 
as  the  main  issue  was  concerned,  and  its  admission,  therefore,  was  harmless 
error. 

It  is  also  assigned  that  the  court  erred  in  refusing  to  compel  the  plaintiff  to 
submit  to  a  physical  examination  by  physicians,  in  order  to  determine  the  ex- 
tent of  his  injuries.  The  facts  relating  to  this  matter,  as  shown  by  the  bill 
of  exceptions,  are  that  the  court  did  make  the  order;  that  the  defendant  pre- 
sented Dr.  Hicks  and  Dr.  Daniels  to  make  the  examination,  and  that  the 
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plaintiff  declined  to  be  examined  by  Dr.  Hicks,  assigning  no  other  reason  ex- 
cept his  personal  aversion  to  that  gentleman.  He  expressed  his  willingness 
to  be  examined  by  any  other  respectable  physician.  Dr.  Daniels  declined  to 
make  the  examination  alone.  These  facts  being  reported  to  the  court,  it  re- 
fused to  compel  the  plaintiff  to  submit  to  the  examination  by  Dr.  Hicks.  In 
this  we  think  there  was  no  error.  There  is  authority  for  holding  that,  when 
the  ends  of  justice  demand  it,  such  an  examination  may  be  compelled.  Schroe* 
der  v.  Railway  Co.,  47  Iowa,  875;  Railway  Co.  v.  Thul9  29  Kan.  466;  Turn* 
pike  Co.  v.  Baily,  37  Ohio  St.  104.  The  supreme  court  of  Iowa  find  a  prece- 
dent for  the  practice  in  that  of  the  ecclesiastical  courts  of  England  in  cases  of 
dfrorce,  where  the  question  of  im  potency  is  involved.  This  question  was  be- 
fore this  court  in  the  case  of  Railway  Co.  v.  Underwood,  64  Tex.  463.  The 
court,  without  deciding  positively  that  an  examination  can  be  compelled,  say 
that  it  should  not  be  ordered  unless  the  application  therefo-  :howed  that  it 
was  necessary  to  attain  the  ends  of  justice;  and  intimate  that  in  no  case  would 
the  judgment  be  reversed  if  the  plaintiff  had  shown  himself  willing  to  be  ex- 
amined by  competent  persons.  We  only  decide  here  that  the  court  did  not 
err  in  refusing  to  compel  plaintiff  to  be  examined  by  the  one  physician  to 
whom  he  expressed  an  objection,  although  this  objection  did  not  go  to  the 
competency  or  integrity  of  the  physician  proposed.  If  this  power  should  be 
exercised  at  all,  it  should  be  by  the  appointment  by  the  court  of  one  or  more 
disinterested  experts,  either  of  its  own  selection,  or  such  as  may  be  agreed 
upon  by  both  parties. 

The  court,  in  the  sixth  paragraph  of  the  charge,  instructed  the  jury  as  fol- 
lows: "The  defendant  company  would  not  be  liable  in  this  case,  and  you  will 
find  for  defendant,  if  the  proof  shows  that  the  accident  was  directly  caused 
by  an  unprecedented  spell  of  bad  weather,  as  sudden  freezes  and  thaws,  and 
that  this  spell  of  weather  could  not  have  been  guarded  against  by  human  fore- 
sight, skill,  and  judgment.  If,  however,  the  road  had  been  out  of  repai  r  before 
the  bad  weather  set  in,  and  proper  judgment  was  not  used  beforehand  to  put 
the  road-bed  in  good  condition,  and  the  injury  resulted  from  a  bad  condition 
of  the  road,  and  imperfect  and  bad  track  and  road,  and  the  same  could  have 
been  avoided  by  proper  skill  and  judgment,  then  the  company  cannot  defeat 
a  recovery  by  proof  that  the  accident  was  caused  by  an  unprecedented  bad  spell 
of  weather. "  This  charge  is  assigned  as  error,  and  in  support  of  the  assign- 
ment the  proposition  is  submitted,  that  "they  made  appellant  liable  for  the 
consequences  of  unprecedented  bad  weather,  whether  appellant  could  or  should 
have  anticipated  such  bad  weather  or  not,  and  whether  the  alleged  prior  neg- 
ligence caused  or  contributed  to  the  accident  or  not;  and  the  charges  were 
too  onerous  and  misleading."  We  do  not  assent  to  the  proposition  that  a 
mere  continued  spell  of  wet  weather,  with  a  fall  of  snow,  is  such  an  unex- 
pected and  unforeseen  contingency  as  will  release  a  railroad  company  from 
liability  to  a  passenger  for  injuries  resulting  to  him  from  the  failure  to  keep 
the  track  in  repair. 

in  Railroad  Co.  v.  Halloren,  53  Tex.  47,  the  accident  resulted  from  a  wash- 
out, caused,  as  witnesses  testified,  by  "the  hardest  rain  at  and  about  the  lo- 
cality of  the  accident  which  any  of  the  witnesses  had  ever  seen  in  that  part  of 
the  country."  The  section-boss  had  passed  over  the  track  but  a  short  time 
before  the  accident,  and  found  it  in  safe  condition.  The  accident  occurred 
at  night.  The  court  held  that  under  this  state  of  fncts  the  court  should  have 
charged  the  jury  that  the  company  was  not  responsible  unless  those  in  charge 
of  the  train  knew  of  the  washout. 

In  Railroad  Co.  v.  Pomeroy,  67  Tex.  498,  3  S.  W.  Rep.  722,  it  was  held 
that  the  company  could  not  defend  itself  against  a  claim  for  damages  result- 
ing from  insufficient  water-ways,  by  showing  that  the  flood  which  caused  the 
injury  had  been  of  very  infrequent  occurrence:  but  that,  in  order  to  excuse 
itaelf,  it  must  show  that  it  was  such  extraordinary  flood  as  had  not  occurred  in 
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that  locality  within  the  memory  of  persons  there  living.  We  think  in  this 
climate  railroad  companies  must  provide  against  the  dangers  resulting  from 
continuous  rains  and  melting  snow.  If  the  break  in  the  rail  caused  the  in- 
jury, and  was  a  sudden  fracture,  brought  about  by  cold  weather,  which  the 
company  did  not  have  time  to  discover,  and  if  defects  in  the  track  did  not 
contribute  to  it,  then  the  company  was  not  liable,  provided  the  rail  before 
the  accident  was  such  as  a  person  of  competent  skill  might  reasonably  pre- 
sume, upon  inspection,  to  be  free  from  liability  to  such  fracture.  The  por- 
tion of  the  charge  under  consideration  might  weli  have  been  confined  to  this 
view.  In  so  far  as  it  was  not  so  restricted,  it  was  liberal  to  the  defendant. 
In  so  far  as  it  charges  that  the  company  was  liable  if  the  accident  was  caused 
by  defects  in  the  road  caused  by  bad  weather,  if  such  defects  could  have  been 
provided  against,  the  charge  was  certainly  correct.  We  think  the  charge  not 
subject  to  the  ^.Iticism  made  upon  it. 

We  are,  however,  cited  to  the  case  of  Railway  Co.  v.  Weams,  80  Ky.  420, 
which  holds  that  an  instruction  that  a  carrier  "was  bound,  as  far  as  human 
foresight  and  care  would  enable  it, "  to  carry  a  passenger  in  safety,  was  erro- 
neous; from  which  it  is  to  be  inferred  that  it  is  claimed  that  the  words  M human 
foresight,  skill,  and  Judgment,"  in  the  instruction  in  question,  was  "too  oner- 
ous and  misleading, ''  though  this  is  not  distinctly  submitted  in  appellant's 
proposition. 

In  Hutchinson  on  Carriers  it  is  said:  "In  Christie  v.  Qriggs,  2  Gamp.  79, 
Sir  James  Mansfield,  C.  J.,  stated  the  law  upon  this  subject  to  be  that,  while 
a  carrier  did  not  warrant  the  safety  of  the  passenger  as  the  common  carrier 
did  that  of  the  goods,  he  was  nevertheless  bound  to  provide  for  his  safe  con- 
veyance, « as  far  as  human  care  and  foresight  will  go/  and  this  or  equivalent 
language  has  been  employed  almost  universally  in  subsequent  cases  in  which 
the  obligation  of  the  passenger  has  been  defined.''  See  section  500,  and  nu- 
merous cases  cited;  also  Dougherty  v.  Railway  Co.,  (Mo.)  8  S.  W.  Rep.  900, 
and  cases  cited.     See,  also,  Railway  Co.  v.  Hitter's  Adm'r,  3  S.  W.  Rep.  591. 

It  is  also  complained  that  the  verdict  for  actual  damages  is  excessive.  The 
plaintiff's  sufferings  were  not  great,  his  expenses  and  loss  of  time  inconsid- 
erable. But  he  received  an  injury  near  the  small  of  his  back,  from  which,  as 
he  testified,  he  had  not  recovered.  He  dragged  his  right  leg  in  walking.  He 
could  not  lie  upon  his  side  or  back.  He  suffered  continuously  from  head-ache, 
to  which  he  had  not  been  previously  subject,  and  had  lost  25  pounds  in  weight. 
Dr.  Walker,  who  was  sworn  in  his  behalf,  testified  that  his  symptoms  indi- 
cated that  he  had  received  a  spinal  injury  which  affected  his  nervous  system; 
that  he  had  examined  the  plaintiff,  and  found  that  in  his  leg  there  was  loss 
both  of  motion  and  of  sensation;  that  when  such  injuries  were  slight  they 
resulted  in  a  speedy  recovery;  and  the  fact  that  some  six  months  had  passed 
without  material  improvement  indicated  that  his  injuries  were  serious  and 
permanent.  He  also  testified  that  in  such  a  case  the  disease  was  liable  at 
any  time  to  result  in  paralysis.  His  opinion  was  that  plaintiff's  injuries  were 
permanent,  and  would  probably  so  result.  The  physicians  who  were  sworn 
lor  defendant  testified  that  they  attended  the  plaintiff  a  short  time  after  the 
accident,  and  thought  his  injuries  were  slight,  and  that  he  would  soon  recover. 
They  were  not  examined  upon  an  hypothetical  case,  based  upon  the  evidence, 
and  their  testimony  is  not  necessarily  in  conflict  with  that  of  Dr.  Walker. 
We  must  presume  that  the  jury  believed  that  the  plaintiff  testified  the  truth 
In  regard  to  his  symptoms,  and  that  Dr.  Walker's  opinion,  based  upon  the 
facts  so  testified  to,  as  well  as  his  own  observation  and  examination  of  the 
plaintiff,  was  correct,  and.  if  so,  we  cannot  say  the  verdict  is  so  excessive  as 
to  authorize  us  to  set  it  aside. 

The  assignment  that  the  charge  upon  exemplary  damages  is  erroneous  we 
think  well  taken.  The  charge  is  as  follows:  "Exemplary  damages  are  recov- 
erable where  there  is  willful  misconduct,  or  such  au  entire  want  of  care  which 
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would  raise  the  presumption  of  conscious  indifference  to  the  consequences,  as 
where  the  injury  was  done  willfully,  or  was  the  result  of  that  reckless  indif- 
ference to  the  rights  of  others  which  is  equivalent  to  an  intentional  violation 
of  them ;  or  if  defendant  company  knew  of  the  defects,  and  operated  the  road 
indifferent  to  the  passengers  thereof,  they  would  he  liable  in  exemplary  dam- 
ages; but  if  the  injury  resulted  from  causes  such  as  are  described  in  defend- 
ant's answer,  which  could  not  have  been  avoided  by  the  exercise  of  skill  and 
judgment,  as  before  explained,  it  would  not  only  defeat  actual,  but  exem- 
plary, damages."  The  vice  in  the  foregoing  charge  is  that  it  fails  distinctly 
to  tell  the  jury  that  the  acts  of  gross  negligence,  upon  which  the  recovery  of 
exemplary  damages  is  predicated,  must  have  contributed  to  the  accident.  The 
trial  judge  probably  meant  this,  but  the  idea  is  not  distinctly  conveyed.  The 
jury  may  well  have  considered  themselves  authorized  by  this  instruction  to 
give  exemplary  damages  on  account  of  the  general  bad  condition  of  the  road, 
although  the  ties,  road-bed,  and  iron,  except  as  to  the  fracture  which  caused 
the  derailment,  were  in  perfect  condition  at  the  place  of  the  accident.  This 
was  an  important  issue  upon  the  question  of  the  recovery  of  exemplary  dam- 
ages, and  should  have  been  clearly  presented.  It  is  not  a  mere  omission  to 
charge,  but  it  is  a  misleading  instruction,  and  is  therefore  fatal  to  the  verdict 
for  exemplary  damages.  The  appellee  will  be  afforded  the  opportunity  to  re- 
mit the  recovery  for  exemplary  damages,  and,  if  this  be  done,  the  judgment 
will  be  affirmed.    Otherwise  it  will  be  reversed,  and  the  cause  remanded. 


Walker  v.  Terry,         § 
(Supreme  Court  of  Texas.    November  2, 1888.) 

Appeal— Review— Weight  or  Evidence. 

Where  the  evidence  is  conflicting,  the  findings  of  the  trial  court  will  not  be  dis- 
turbed, although  the  preponderance  of  the  evidence  may  seem  to  the  appellate  court 
to  be  the  other  way. 

Appeal  from  district  court,  Marion  county;  W.  P.  McLean,  Judge. 
Action  by  W.  A.  Walker  against  K.  S.  Terry,  involving  title  to  land.   Judg- 
ment for  defendant,  and  plaintiff  appeals. 
H.  McKay,  for  appellant.    Hiram  Glass,  for  appellee. 

Statton,  G.  J.  There  is  no  reason  to  believe  that  any  question  was  made 
in  the  court  below  as  to  the  sufficiency  of  the  evidence  to  show  that  the  per- 
sons through  whom  appellee  claims  were  the  heirs  of  Wra.  Bonner,  to  whom 
the  land  in  controversy  was  patented.  The  deed  from  Henry  Max  and  wife, 
through  whom  the  appellant  claims,  recognizes  the  vendors  of  the  appellee  as 
the  heirs  of  the  patentee,  and  that  deed  is  shown  to  have  been  made  in  set- 
tlement of  a  controversy  between  the  executor  of  Bonner's  will  and  Max  and 
wife.  The  executor  of  the  will  of  the  patentee  recognized  the  same  persons 
to  be  the  heirs.  By  that  deed  in  settlement  of  the  claim  made  by  the  execu- 
tor in  behalf  of  the  estate  of  which  he  was  the  representative,  and  for  the 
benefit  of  those  entitled  to  the  estate,  Max  and  wife  conveyed  all  that  part  of 
the  land  covered  by  the  patent,  and  situated  east  of  a  designated  line,  to  the 
persons  through  whom  the  appellee  claims,  reserving  to  themselves  that  part 
of  the  land  west  of  that  line.  The  appellant  claims  under  Max  and  wife  land 
which  he  avers  is  west  of  that  line.  Under  this  state  of  facts,  it  seems  to  us, 
if  the  land  really  in  controversy  in  this  action  is  east  of  the  line  named,  in 
the  deed  from  Max  and  wife  to  the  vendors  of  appellee,  as  the  western  line  of 
the  land  conveyed  to  the  latter,  that  Max  and  wife  may  properly  be  deemed 
common  source  of  title.  If,  however,  this  be  not  so,  we  are  not  prepared  to 
hold  that  the  evidence,  taken  all  together,  is  not  sufficient  to  show  that  the 
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vendors  of  the  appelke  are  the  heirs  of  William  Bonner,  to  whom  the  land 
was  patented.  The  real  controversy  is  as  to  the  true  line  named  in  the  deed 
from  Max  and  wife  to  the  vendors  of  appellee,  as  the  western  line  of  the  land 
conveyed  to  them,  and  named  in  the  deed  from  the  executor  of  the  patentee's 
wUl  to  Mrs.  Max  as  the  eastern  line  of  the  land  reserved  by  and  conveyed  to- 
Mrs.  Max.  The  deed  from  the  executor  to  Mrs.  Max  describes  the  land  con- 
veyed to  her  as  follows:  "Beginning  at  a  stake  on  the  bank  of  the  bayou  at  the 
north-west  corner  of  the  John  Caldwell  survey;  thence  easterly,  348  varas,  to- 
the  N.  W.  corner  of  the  J.  C.  Shumaker  survey ;  thence  in  a  northerly  direction, 
to  a  stake  on  the  bank  of  the  bayou,  from  which  a  sweet  gum  on  the  bank  of 
the  bayou  bears  east  X.  E.  23  feet,  marked  '  X,'  and  a  small  pine  tree  bear* 
N.  W.  23  feet,  marked  •  X; '  thence,  with  the  meanders  of  Cypress,  west  to  the 
place  of  beginning, — containing  25  acres  of  land,  more  or  less."  The  reserva- 
tion made  by  Max  and  wife  in  the  deed  made  by  them  is  described  by  the  same 
field-notes,  except  that  the  call  from  the  third  corner  fixed  by  the  gifm  and 
pine  bearing,  trees  is  as  follows:  "Thence,  with  meanders  of  Big  Cypress 
bayou,  west  95  varas;  thence,  in  a  south-westerly  direction,  to  the  place  of 
beginning. "  The  north-east  corner  of  the  Caldwell  survey  and  the  north-west 
corner  of  the  Shumaker  survey  are  at  the  same  point,  and  there  is  no  contro- 
versy as  to  its  true  locality  on  the  ground.  The  controversy  is  as  to  the  true- 
locality  of  the  line  run  from  that  point  to  the  bayou. 

The  appellant  testified  that  at  the  time  the  settlement  between  the  executor 
of  the  patentee's  will  and  Max  and  wife  was  made,  that  line  was  actually  run 
and  marked,  and  that  it  terminated  on  the  bayou  at  a  place  where  a  sweet 
gum  and  a  pine  tree,  marked  as  called  for  in  the  field-notes,  are  now  found. 
He  further  testifies  tiaat  the  deeds  were  made  with  reference  to  the  line  thus 
established,  and  thaOlax  was  present  when  the  line  was  run.  Max  testified 
that  the  sweet  gum  and  pine  bearing  trees  called  for  at  the  termination  of 
that  line  were  on  the  bayou,  but  west  of  those  claimed  by  appellee  to  be  the 
bearings.  He  further  stated  that  the  sweet  gum  tree  bearing  the  mark  wa» 
still  standing,  and  that  it  was  near  a  slough.  Another  witness  testified  to 
the  existence  of  the  trees  claimed  by  the  respective  parties  as  bearings  on  the 
bayou,  but  stated  that  the  pine  had  fallen  which  the  appellee  claimed  to  be 
the  true  one.  The  distance  between  the  places  at  which  the  corner  would  be 
fixed  on  the  bayou  by  the  bearings  claimed  by  the  different  parties  would  be 
about  200  varas.  If  the  line  be  that  from  the  admitted  corner  to  the  point 
fixed  by  the  bearings  claimed  to  be  the  true  ones  by  appellant,  then  the  land 
conveyed  by  the  executor  of  the  will  of  the.  patentee  would  embrace  about  47 
acres.  The  land  claimed  by  appellant  is  not  all  of  that  conveyed  to  Mrs.  Max, 
but  only  the  land  embraced  in  the  triangle  formed  by  the  bayou  front  and 
lines  run  from  the  admitted  corner  to  about  the  points  claimed  by  the  re- 
spective parties  to  be  the  true  corners  on  the  bayou.  These  lines  embrace 
about  17  acres.  There  was  other  evidence  tending  to  establish  the  corner  on 
the  bayou  at  the  place  claimed  by  each  party,  and  it  may  be  that  the  prepon- 
derance of  that  was  in  favor  of  the  claim  of  the  appellant.  The  course  of  the 
line  from.the  admitted  corner  to  the  bayou  not  being  fixed  by  the  deeds,  and 
there  being  bearings  at  two  places  on  the  bayou  which  would  substantially 
answer  the  call  in  the  deeds,  it  becomes  important  to  ascertain  where  the  line 
was  actually  established,  when  the  settlement  between  the  executor  and  Max 
and  wife  was  made,  and  the  respective  deeds  executed.  The  appellant  pro- 
posed to  know  that  fact,  and  stated  that  Max  had  the  same  information.  One 
of  these  witnesses  places  the  corner  then  established  on  the  bayou  atone  place 
where  bearings  are  found,  and  the  other  at  another.  In  this  state  of  the  evi- 
dence we  cannot  say  that  the  finding  of  the  court  below  was  not  authorized, 
even  though,  as  it  seems  to  us,  the  preponderance  of  the  evidence  was  in  fa- 
vor of  the  claim  asserted  by  appellant.  The  trial  court  had  to  pass  upon  the 
credibility  of  the  witnesses,  and,  if  he  believed  one  rather  than  the  other,  we 
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have  no  means  of  determining  that  his  conclusion  was  wrong.  The  appellant 
was  about  to  fence  the  land  in  controversy  at  the  time  this  suit  was  brought, 
and  to  prevent  this  appelle  sued  out  a  writ  of  injunction,  which,  on  motion,, 
was  dissolved.  We  think  no  sufficient  ground  for  an  injunction  was  shown,, 
and  that  the  court  properly  dissolved  it.  This  being  so,  appellant  was  enti- 
tled to  all  the  costs  growing  out  of  the  suing  out  and  service  of  the  writ  of 
injunction  and  the  judgment.  The  court,  however,  adjudged  against  each 
party  the  cost  by  him  incurred,  and  this  gives  to  appellant  all  the  costs  to 
which  he  was  entitled.  The  title  to  the  land  having  been  adjudged  against 
appellant,  his  plea  in  reconvention,  based  on  injuries  resulting  from  his  being 
prevented  from  using  the  land  while  the  writ  of  injunction  was  in  force,  nee* 
essarily  fails. 
There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 


Boydston  v.  Morris* 
{Supreme  Court  of  Texas.    November  9, 1888.) 

1.  Evidence— Best  and  Secondary— Recorded  Chattel  Mortgage. 

2  Sayles,  Rev.  St.  Tex.  art.  31900,  $  8,  provides  that  a  copy  of  a  chattel  mort- 
gage, duly  filed  for  registration, "  shall  be  received  in  evidence  of  the  fact  that  such, 
instrument  *  •  •  was  reoeived  and  filed  according  to  the  indorsement  of 
the  clerk  thereon,  but  of  no  other  fact. "  HeUJL,  that  a  copy  was  not  admissible  to- 
show  the  execution  of  a  chattel  mortgage,  where  the  absence  of  the  original  instru- 
ment was  not  accounted  for. 

2.  Chattel  Mortgage— Lien— Foreclosure— Pasties. 

Where  one  holds  a  chattel  mortgage  on  property  which  is  wrongfully  appropri- 
ated by  defendant,  he  does  not  lose  his  lien  by  proceeding  to  judgment  on  his  debt, 
and  to  foreclose  the  mortgage  against  the  mortgagor,  without  making  the  defend- 
ant a  party. 
8.  Trover  and  Conversion — Mortgaged  Propertt — Parties. 

In  an  action  by  a  chattel  mortgagee  against  one  who  has  wrongfully  appropriated 
a  portion  of  the  mortgaged  property,  and  put  it  out  of  existence,  the  mortgagor 
need  not  be  made  a  party. 

Appeal  from  district  court,  Rockwall  county;  Anson  Rainey,  Judge. 
W.  B.  Wade,  for  appellant. 

Gaines,  J.  Appellee  brought  tbis  suit  to  recover  of  appellant  the  value 
of  certain  corn  appropriated  by  the  latter,  upon  which  appellee  claimed  a  lien. 
One  Steger  executed  to  appellee  a  chattel  mortgage  upon  his  growing  crop, 
which  was  duly  registered.  After  the  registration  appellant  bought  of  Ste- 
ger 84  bushels  of  corn,  which  he  mingled  with  his  own,  and  subsequently 
fed  to  cattle.  During  the  progress  of  the  trial  the  plaintiff  offered  in  evi- 
dence a  copy  of  the  mortgage,  which  was  admitted  by  the  court  over  the  ob- 
jections of  the  defendant.  The  objection  was  upon  the  ground,  among  others* 
that  the  original  instrument  had  not  been  accounted  for.  The  admission  of 
the  copy  was  error.  In  the  absence  of  proof  of  the  loss  or  destruction  of  the 
original,  secondary  evidence  of  its  content*  was  not  admissible.  The  statute 
provides  that  a  copy  of  a  chattel  mortgage,  duly  filed  for  registration,  cer- 
tified to  by  the  clerk  in  whose  office  it  has  been  filed,  "shall  be  received  in 
evidence  of  the  fact  that  such  instrument  *  *  *  was  received  and  filed 
according  to  the  indorsement  of  the  clerk  thereon,  but  of  no  other  fact." 
2  Sayles,  Rev.  St.  art.  31906,  §  3.  In  order  to  establish  the  mortgage,  its  exe- 
cution should  be  proved,  and  the  original  produced,  or  its  absence  accounted 
for  by  showing  its  loss  or  destruction.  For  the  error  of  the  court  in  admit- 
ting the  copy  in  evidence  the  judgment  must  be  reversed. 

There  are  other  assignments  of  error,  but  none  of  them  are  well  taken. 
We  will  dispose  of  them  in  a  brief  manner:    First.  We  are  of  the  opinion 
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that  the  plaintiff  did  not  lose  his  lien  by  proceeding  to  Judgment  in  the  jus- 
tice's court  on  his  debt,  and  to  foreclose  his  mortgage  against  the  mortgagor, 
without  making  appellant  a  party.  The  judgment  did  not  affect  appellee's 
rights,  but  it  left  the  lien  intact.  The  judgment  was  evidence  that  Steger 
still  owed  the  debt  Second.  It  was  not  necessary  to  make  Steger  a  party  to 
the  present  suit.  This  was  not  an  action  to  foreclose  the  mortgage.  Appellant 
had  disposed  of  property  upon  which  appellee  had  a  lien.  The  lien  could  not 
be  foreclosed  upon  it,  because  it  was  no  longer  in  existence.  By  the  wrong  of 
appellant,  appellee  was  deprived  of  the  right  of  having  the  corn  sold  for  the 
payment  of  his  debt,  and  is  entitled  to  compensation.  The  amount  of  his 
unsatisfied  debt  being  greater  than  the  value  of  the  corn,  the  latter  is  the 
measure  of  his  damages.  Upon  this  theory  the  case  was  tried  below,  and,  if 
the  original  mortgage  had  been  proved  and  introduced  in  evidence,  there 
would  have  been  no  ground  for  a  reversal. 
The  judgment  is  reversed,  and  the  cause  remanded. 


Missouri  Pac.  Ry.  Co.  «.  James. 

(Supreme  Court  of  Texaa.    November  9, 1S88.) 

1.  Truli/— Instructions— Charge  on  the  Facts. 

In  an  action  against  a  railroad  oompany  for  injuries  to  an  employe  alleged  to  have 
been  caused  by  a  defect  in  a  hand  car  and  in  a  rail,  a  charge  that  the  promise  of  the 
section-master  to  repair  the  raU  some  days  before,  and  tne  fact  that  he  had  sent 
the  car  to  the  shop  for  repairs,  and  had  again  put  it  in  use,  might  be  considered  on 
the  question  of  contributory  negligence,  is  not  a  charge  upon  the  weight  of  evi- 
dence, where  the  uncontradicted  evidence  shows  the  facts  recited  in  it. 
9.  Master  and  Servant— Injury  to  Servant— Neglect  of  Employe. 

A  charge  that,  if  the  employe  was  ignorant  of  the  defects  causing  the  accident 

after  having  used  such  care  as  one  in  his  position  ought  to  use,  the  company  could 

not  relieve  itself  from  liability  because  an  employe  had  neglected  a  duty  imposed 

by  the  company  to  see  that  its  oar  and  track  were  in  good  order,  is  not  erroneous. 

8.  Same— Absence  or  Vice-Principal. 

It  was  proper  to  charge  that  the  temporary  absence  of  the  section-master  would 
not  relieve  the  company  from  liabiUty  for  an  injury  occurring  in  executing  instruc- 
tions to  employes,  where  the  evidence  showed  that  the  employe  was  working  under 
the  instructions  of  the  section-matter  in  his  absence,  until  ordered  by  the  road- 
master  to  do  the  work  which  he  was  on  his  way  to  do  when  the  accident  occurred. 
4.  Appeal— Review— Presumptions. 

In  construing  a  charge,  the  jury  will  be  presumed  to  have  considered  other  parts 
of  the  charge  referred  to  In  it. 
6.  Same— Assignment  op  Error. 

An  assignment  of  error  that  the  court  erred  in  refusing  to  give  the  special  in 
structions  numbered  1,  2,  8,  and  4,  asked  by  defendant,  is  too  general  to  be  consid- 
ered. 
6.  Same— Matters  not  Apparent  of  Record. 

The  action  of  the  court  in  entering  judgment  nunc  pro  tunc,  at  a  term  subse- 
quent to  that  at  which  it  was  rendered,  after  hearing  evidence,  wiil  not  be  reviewed 
where  the  evidence  is  not  brought  up. 

Appeal  from  district  court,  Hopkins  county;  J.  A.  B.  Putnam,  Judge. 
Action  by  James  M.  James  aguinst  the  Missouri  Pacific  Railway  Oompany 
for  personal  injuries.    Defendant  appeals. 
Todd  &  HudginSy  for  appellant. 

Station,  G.  J.  Appellee,  while  an  employe  of  the  appellant,  was  injured 
by  the  derailment  of  a  band  car  on  which  he  was.  The  accident  was  alleged 
to  have  occurred  on  account  of  a  defect  in  a  rail  and  defect  in  the  car.  The 
incontroverted  evidence  showed  that  the  car  had  been  out  of  repair,  but  that 
it  had  been  sent  to  the  shop  to  be  repaired  and  returned,  as  the  appellee  sup- 
posed, in  good  order.  It  had  also  been  known  that  there  was  a  defect  in  a 
rail  at  a  place  but  a  short  distance  f  rom  where  the  accident  occurred,  which 
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the  appellee  and  others  had  started  to  repair  under  orders  of  the  section-mas- 
ter, who  stopped  them,  and  stated  that  he  would  make  the  necessary  repairs 
in  person,  and  thereupon  started  in  the  direction  of  the  place  where  the  re- 
pairs were  needed.  This  occurred  a  few  days  before  the  accident,  and  appel- 
lee had  not  been  over  the  road  afterwards.  The  defect  in  the  rail  which  is 
shown  to  have  caused  the  accident  was  not  that  known  to  appellee,  but  one 
a  few  feet  beyond  it,  of  which  he  had  no  knowledge,  so  far  as  the  record 
shows.  The  court,  in  effect,  informed  the  jury  that,  in  determining  whether 
appellee  was  guilty  of  contributory  negligence  in  operating  the  car  and  using 
the  track,  the  promise  of  the  section-master  to  repair  the  track,  and  the  fact 
that  he  had  sent  the  car  to  the  shop  for  repairs,  and  again  put  it  in  use,  might 
be  considered.  It  is  objected  that  this  was  a  charge  upon  the  weight  of  evi- 
dence, in  that  it  assumed  that  the  section-master  had  promised  to  repair  the 
track  and  car.  The  uncontradicted  evidence  showed  his  promise  to  repair  the 
track,  and  his  acts  in  reference  to  the  repair  of  the  car,  and  under  such  state 
of  facts  the  charge  was  not  subject  to  the  objection  urged  against  it. 

The  court  instructed  the  jury  that  if  the  appellee  was  ignorant  of  the  defects 
from  which  the  accident  resulted,  after  having  used  such  care  as  one  em- 
ployed as  he  was  ought  to  use,  then  the  appellant  could  not  relieve  itself 
from  liability  on  the  ground  that  an  employe,  whose  duty  it  was' made  by  ap- 
pellant to  see  that  its  car  and  track  were  in  good  order,  had  neglected  that 
duty.  This  was  the  substance  of  the  charge,  and  we  understand  the  law  to 
be  as  therein  stated. 

The  fourth  assignment  of  error  relates  to  a  similar  charge,  which,  in  view 
of  the  facts  of  the  case,  was  substantially  correct.  It  was  evidently  assumed 
by  appellant  on  the  trial,  as  it  is  here,  that  appellee  at  the  time  he  was  in- 
jured was  acting  as  section-master,  but  there  was  no  evidence  tending  to 
show  that  this  was  true.  It  was  shown  that  the  section-master  was  absent 
that  day,  but  that  appellee  and  other  hands  were  working  under  his  instruc- 
tions, until  they  were  ordered  by  the  road-master  to  do  the  particular  work 
which  they  were  on  their  way  to  do  when  the  accident  occurred. 

The  court  instructed  the  jury  that  the  temporary  absence  of  the  section- 
master  would  not  relieve  the  company  from  liability  for  an  injury  occurring 
in  his  absence,  in  carrying  out  instructions  given  to  employes.  There  was  no 
error  in  this. 

The  charge  complained  of  in  the  fifth  assignment  may  not  have  been  ab- 
stractly correct,  but,  as  the  evidence  was  not  sufficient  to  show  that  the  ap- 
pellee had  any  knowledge  of  the  defects  from  which  the  injuries  occurred,  the 
charge  was  harmless. 

The  charge  complained  of  in  the  sixth  assignment  did  not  inform  the  jury 
that  appellee  was  entitled  to  recover  in  any  event,  unless  it  appeared  that  he 
was  guilty  of  contributory  negligence.  The  charge  makes  reference  to  preced- 
ing parts  of  the  charge,  by  which  the  jury  were  informed  as  to  the  facts  that 
would  authorize  a  verdict  for  appellee;  and  if  the  jury  looked  to  these,  as  they 
are  to  be  presumed  to  have  done,  they  could  not  have  understood  the  charge 
complained  of  as  appellant  now  insists  it  should  be  understood. 

The  seventh  assignment  of  error  is  not,  as  to  the  fact  on  which  it  is  based, 
sustained  by  the  record. 

The  ninth  assignment  of  error,  which  is  that  "the  court  erred  in  refusing 
to  give  the  special  instructions  numbered  1,  2, 3,  and  4,  asked  by  defendant," 
is  too  general  to  require  consideration.  The  verdict  of  the  jury  was  not  un- 
supported by  evidence,  and  the  court  did  not  err  in  overruling  the  motion  for 
a  new  trial. 

This  cause  was  tried  at  the  September  term  of  the  court,  and  a  verdict  was. 
then  returned,  and  a  motion  for  new  trial  filed  and  overruled,  but  the  judg- 
ment was  not  actually  entered  of  record.  At  the  next  term  a  motion  was 
made  to  enter  the  judgment  nunc  pro  tunc,  on  which,  after  notice  to  and 
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appearance  by  appellant,  the  lodgment  was  entered.  The  judgment  on  the 
motion  recites  that  evidence  and  argument  of  counsel  were  heard,  "and  it  ap- 
pearing to  the  court  from  an  inspection  of  the  record  in  this  cause,  together 
with  other  evidence,  that  at  the  regular  September  term,  1887,  of  this  court, 
on  the  2d  day  of  November,  1887,  this  cause  came  on  for  trial."  It  then  re- 
cites that  the  facts  transpired  necessary  to  a  trial,  and  that  the  verdict  made 
the  basis  of  the  judgment  was  returned  into  court;  and  then  declares  "that 
thereupon  the  court  rendered  the  proper  judgment  on  said  verdict,  which  said 
judgment,  through  oversight,  was  never  entered  in  the  minutes  of  the  court." 
There  is  no  statement  of  the  facts,  by  bill  of  exception  or  otherwise,  on  which 
the  court  below  acted  in  entering  the  judgment;  and  in  the  absence  of  this 
it  must  be  presumed  that  the  evidence  offered  was  such  as  authorized  the  ac- 
tion of  the  court.  If  appellant  desired  to  have  the  action  of  the  court  re- 
viewed upon  the  question  of  the  sufficiency  of  the  evidence  to  authorize  the 
entry  of  the  judgment  at  a  term  subsequent  to  that  at  which  it  was  rendered, 
it  should  have  brought  the  evidence  before  us. 
There  is  no  error  in  the  judgment,  and  it  wiil  be  affirmed. 


Harykt  et  al.  c.  Carroll  et  ah 

{Supreme  Court  of  Texas.    November  20, 1888.) 

1.  Public  Lawds— Hbjld-Rioht  Oirtitioatbs— Advbbbi  Possession, 

Advene  possession  by  the  wile,  after  the  death  of  her  husband,  of  an  unlooated 
head-right  land  certificate  issued  to  him,  will  not  pass  title  to  the  land  located  or  to 
be  located  under  it,  as  against  the  heirs  of  the  husband  and  of  a  former  wife,  to 
whom  he  was  married  when  the  certificate  issued. 

2.  Gipt— Unexecuted  Gift  bt  Infant. 

A  parol  gift,  by  an  infant  heir,  of  his  interest  in  suoh  a  certificate,  is  invalid, 
d.  Error,  Writ  of— Bt  Married  Woman— Time  of  Taking. 

A  writ  of  error  is  not  barred  by  the  lapse  of  more  than  two  years  sinoe  the  rendi- 
tion of  the  judgment,  when  one  of  the  plaintiffs  in  error  is  a  married  woman,  with 
whom  her  husband  is  joined  as  a  party. 

Error  from  district  court,  Navarro  county;  L.  D.  Bradley,  Judge. 

Action  by  Sallie  J.  Harvey  and Harvey,  her  husband,  and  A.  J.  Jen- 

nings  against  B.  F.  Carroll  and  others,  to  recover  land  in  Navarro  county. 
Judgment  for  defendants,  and  plaintiffs  bring  error. 

James  B.  Qofft  for  plaintiffs  in  error.'  Bimphim  &  Neblett,  for  defendants 
in  error. 

Walker,  J.  The  substituted  bill  of  exceptions  cannot  be  considered.  It 
was  supplied  without  notice  to  the  adverse  party  or  their  attorney.  The  third, 
fourth,  fifth,  and  sixth  assignments  of  error,  however,  can  be  entertained, 
and  they  require  the  court  to  pass  upon  the  matters  raised  by  them.  The 
facts  out  of  which  the  litigation  arises  are  here  given:  In  1833,  Edward  Pat- 
terson  and  his  wife,  Nancy,  were  married  in  Alabama.  They  lived  there  to- 
gether until  1835,  when  Edward  Patterson  emigrated  to  Texas,  reaching  his 
destination  December,  1835.  February  1,  1838,  a  certificate  for  a  league  and 
labor  of  land  was  issued  to  him  as  head  of  a  family.  The  same  year — 1838 — 
he  returned  to  Alabama,  and  remained  there  several  months.  Patterson  and 
his  wife,  Nancy,  had  one  son,  William  F.  Patterson,  who  died  unmarried  in 
1847.  On  September  80,  1840,  Nancy  Patterson  intermarried  with  one  Mc- 
Closky,  in  Alabama.  A  few  weeks  later,  in  November,  1840,  Edward  Patter- 
son married  Alethia  Patterson,  at  Houston,  Tex .  No  trace  is  given  in  the  testi- 
mony of  the  land  certificate  after  its  issuance,  until  long  after  both  husband 
and  wife  had  other  marital  relations  than  with  each  other.  Divorce  can  prob- 
ably be  inferred  from  the  second  marriage  of  both  parties  at  so  nearly  the  same 
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time.  Edward  Patterson  died  at  Houston,  Tex.,  October,  1841,  leaving  iw 
child  by  the  second  marriage.  Nancy  Patterson  McClosky  had  a  son,  A.  J. 
Jennings,  born  in  1825,  by  a  former  marriage.  She  and  McClosky  left  an 
only  child,  the  plaintiff,  Sallie  J.  Harvey,  born  November,  1848,  and  married 
to  Harvey,  November  26, 1867.  Dying  in  1853,  Nancy  McClosky  left  as  heira 
her  son,  A.  J.  Jennings,  and  her  daughter,  Sallie  J.  McClosky,  the  plaintiffs 
in  this  suit.  By  her  son's  death,  in  1847,  she  had  inherited  his  entire  estate; 
he  dying  at  about  13  years  of  age.  Presuming  that  the  separation  of  Edward 
and  Nancy  Patterson  was  lawful,  and  that  a  divorce  was  granted  one  or  the 
other,  we  may  also  infer,-  in  absence  of  testimony  tending  otherwise,  that  the 
head-right  certificate,  their  community  property,  remained  unchanged, — their 
property  as  tenants  in  common.  Upon  the  death  of  Edward  Patterson,  in 
Texas,  in  1841,  under  the  law  then  existing,  (act  Jan.  20, 1840,  §  4,)  the  half 
interest  in  the  land  certificate,  which  he  had  at  his  second  marriage,  passed 
one-half  to  his  widow,  Alethia,  and  one-half  to  his  son,  William  F.  Patterson. 
The  ownership  of  the  certificate,  then,  was  one-half  in  Nancy  McClosky,  one- 
fourth  in  his  son,  and  one-fourth  in  his  widow.  The  widow,  in  1849,  mar- 
ried A.  M.  Brooks.  Upon  the  death  of  the  son  in  1847,  his  mother's  interest 
became  three-fourths  in  the  certificate. 

We  cannot  give  to  the  testimony  of  Mrs.  Brooks  in  this  case  the  effect  of 
passing  title  from  the  son,  William  F.,  to  her  of  his  interest.  She  testifies: 
"1  knew  that  Edward  Patterson  left  a  son.  This  son  relinquished  all  his 
right  to  me,  saying  he  wanted  me  to  have  all  that  his  father  haft  in  Texas." 
Patterson's  son  died  at  the  age  of  about  13  years.  The  witness  had  never 
obtained  the  certificate  until  three  or  four  years  after  the  son's  death.  There 
is  nothing  to  show  that  the  son  knew  his  rights.  An  unexecuted  gift  by  a 
minor  cannot  be  enforced.  Besides,  in  the  deed  to  Barziza,  by  herself  and 
husband,  they  covenanted  that  "she  is  the  sole  heir  of  the  said  Edward  Pat- 
terson, deceased, "  as  his  widow.  The  sale  by  Brooks  and  wife  of  the  Edward 
Patterson  land,  certificate  to  Barziza  could  only  pass  the  interest  owned  by 
Mrs.  Alethia  Brooks.  She  was  not  the  apparent  owner  of  the  certificate. 
This  court  has  repeatedly  held  that  the  adverse  possession  of  an  unJocated 
land  certificate  cannot  by  limitation  pass,  with  such  possession,  the  title  to  the 
land  located  or  to  be  located  under  it.  Barker  v.  Sioenson,  66  Tex.  407, 1  S. 
W.  Rep.  117;  Harvey  v.  Cummings,  68  Tex.  605,  5  S.  W.  Hep.  513.  This 
last  case  involves  the  identical  transaction  here  under  consideration. 

The  court  below  erred  in  its  conclusion  of  law,  finding  that  the  title  to  the 
land  was  barred  by  the  two  years'  adverse  possession  of  the  certificate.  It 
also  erred  in  the  finding  of  fact  that  the  testimony  showed  a  transfer  by  the 
minor  son  of  Edward  Patterson  to  Mrs.  Alethia  Brooks,  the  testimony  being 
insufficient.  The  plaintiffs  showed  title  to  three-fourths  interest  in  the  cer- 
tificate, and  as  consequence  a  like  interest  in  the  land.  The  findings  of  fact 
by  the  court  are  not  sufficiently  definite  to  enable  this  court  to  render  judg- 
ment here.  The  definite  parts  held  by  those  proving  improvements  are  not 
shown.  It  would  seem  that  the  entire  Carroll  purchase  is  barred  by  limita- 
tion, but  the  court  held  otherwise,  and  the  record  does  not  affirmatively  show 
the  finding  erroneous.  This  writ  of  error  is  prosecuted  after  the  expiration 
of  two  years  from  the  rendition  of  the  judgment,  and  by  Jennings  as  well  as 
Mrs.  Harvey,  joined  by  her  husband.  Her  rights  are  protected  by  her  covert- 
ure, and  the  writ  of  error  is  not  barred.  For  the  errors  above  noted  the 
Judgment  below  is  reversed.    Reversed  and  remanded. 


Digitized  by 


Google 


336  SOUTHWESTERN   REPORTER.  [Tex. 

Chisholm  et  aU  t>.  Adams. 
(Supreme  Court  of  Texas.    November  9, 1888.) 

1.  Taxation— Lib*  op  Taxes— Enjoining  Assessment. 

Where,  before  taxes  assessed  can  become  a  lien  on  land,  the  tax-list  must  be  pre- 
sented to  the  board  of  equalization  for  approval  and  for  correction  of  any  errors  in  the 
listing  of  property,  under  Gen.  Laws  Tex.  44,  an  injunction  will  not  be  granted  be- 
fore Buch  approval  to  restrain  an  assessor  of  a  county  from  assessing  lands  claimed 
to  be  in  another  county. 

2.  Sake— Allegations  op  Petition— Land  in  Another  Qottntt. 

(Jen.  Laws  Tex.  1879,  pp.  24,  38,  provide  that  assessors  shall  be  furnished  with 
a  correct  abstract  of  the  surveys  in  their  several  counties ;  and  that  any  lands- 
which  have  been  assessed  in  any  county  according  to  the  abstract  of  land  titles,  and 
the  taxes  paid  thereon,  shall  not  be  afterwards  subject  to  the  payment  of  taxes  for 
the  same  period  in  a  different  county,  although  a  subsequent  survey  shall  show  the 
said  land  to  be  in  the  latter  county.  Held,  where  one  claiming  his  lands  to  be  in  a 
certain  county  sought  to  restrain  the  assessor  of  another  county  from  listing  them, 
on  the  ground  that  they  would  thereby  be  subject  to  double  taxation,  that  the  peti- 
tion was  insufficient  which  did  not  aver  that  the  abstract  showed  the  land  to  be  in. 
the  former  county. 
8.  Injunction— Threatened  Prosecution. 

A  threatened  prosecution  for  a  violation  of  a  law  defining  and  prescribing  the- 
punishment  for  a  crime  furnishes  no  ground  for  the  granting  of  an  injunction. 

Appeal  from  district  court,  Kaufman  county;  Anson  Rainey,  Judge. 
Broum,  \tatts  &  Hall,  for  appellants.    Manion  <&  Huffmauier  and  Word 
&  Charlton,  for  appellee. 

Stayton,  C.  J.  The  general  nature  and  result  of  this  suit  are  sufficiently 
stated  in  the  brief  of  counsel  for  appellant  as  follows: 

"This  is  a  suit  brought  by  plaintiffs,  citizens  of  Rockwall  county,  in  the- 
district  court  of  Kaufman  county,  on  April  10,  1888.  It  was  sought  to  en- 
join the  defendant,  S.  N.  Adams,  the  tax  assessor  of  Kaufman  county,  from 
assessing  the  property  of  plaintiff,  and  otherwise  performing  his  functions  as- 
assessor  within  the  territory  of  Rockwall,  and  upon  the  citizens  of  said  county. 
The  petition  alleged,  substantially,  that  the  boundary  line  between  Rockwall 
and  Kaufman  counties  was  clearly  defined,  marked,  and  established  accord- 
ing to  law,  at  the  time  that  Rockwall  county  was  created,  and  could  be  easily 
traced  and  identified  from  that  time  to  the  present;  that  all  of  the  citizens 
north  of  that  line  so  established  were  always  regarded  as  citizens  of  Rockwall 
county;  that  they  voted,  did  jury  service,  and  were  assessed  and  paid  their 
taxes  in  Rockwall  county;  that,  notwithstanding  these  things,  Kaufman 
county  claims  that  the  true  boundary  line  between  the  two  counties  lies  still 
further  north,  and  includes  a  strip  of  land  in  the  territory  of  Rockwall  about 
2,500  varas  wide  and  about  12  miles  long,  and  on  which  plaintiff  and  about 
200  citizens  of  Rockwall  county  now  reside,  and  own  land  and  personal  prop- 
erty; that  8.  N.  Adams  is  the  duly  qualified  and  acting  assessor  of  Kaufman, 
county,  and  is  attempting  to  assess  and  list  for  taxes  the  property  of  petition*- 
ers  so  situated  in  Rockwall  county,  and  is  threatening  to  assess  and  list  the 
same  for  state  and  county  taxes  of  Kaufman  county,  if  petitioners  refuse  U> 
render  their  said  property  to  him  for  taxation;  and  that,  unless  restrained* 
said  Adams  will  list  and  assess  their  property,  and  thereby  impose  upon  them 
double  taxation,  becloud  the  title  to  their  land,  and  sacrifice  their  personal 
property;  and  that  said  Adams  is  also  threatening  to  report  petitioners  to  the 
commissioners'  court  of  Kaufman  county,  and  also  threatens  and  declares  his 
purpose  to  prosecute  petitioners  in  the  courts  of  Kaufman  county,  under  art. 
113  of  the  Penal  Code  of  the  state  of  Texas,  for  refusing  to  render  to  him,  as 
assessor  of  Kaufman  county,  their  property  as  aforesaid,  whereby  petitioners 
would  be  annoyed  and  harassed  by  a  multiplicity  of  suits,  and  become  in- 
volved in  vexatious,  hazardous,  and  costly  prosecutions.    To  which,  on 
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June  5, 1888,  the  appellee  answered  by  general  demurrer,  and  also  assigned 
grounds  of  special  exceptions  as  follows:  (1)  Because  the  petition  fails  to 
show  that  appellants  had  rendered  their  property  in  either  Rockwall  or  Kauf- 
man county;  (2)  that  it  appears  from  the  petition  that  appellants  have  an 
adequate  legal  remedy  for  the  threatened  injury;  (3)  petition  fails  to  show 
illegality  of  threatened  assessment;  (4)  petition  failed  to  show  that  appellants' 
lands  had  been  abstracted  as  in  Rockwall  county.  Appellee  also  answered 
by  general  denial  and  specially.  The  cause  came  on  to  be  heard  in  the  district 
court  of  Kaufman  county  on  the  26th  day  of  June,  1888,  upon  the  general 
and  special  exceptions  of  defendant,  which  exceptions,  both  general  and  special, 
were  sustained  by  the  court,  to  which  petitioners  excepted,  gave  notice  of  ap- 
peal, and  present  to  this  court  the  rulings  of  the  court  below  sustaining  de- 
fendant's exceptions  for  revision  and  reversal." 

If  the  lands  and  other  property  within  the  territory  claimed  by  the  assessor 
to  be  in  Kaufman  county  are  in  fact  in  Rockwall  county,  there  is  no  doubt 
they  ought  not  to  be  assessed  and  taxes  thereon  paid  in  Kaufman  county;  for 
the  constitution  requires  the  assessments  and  payments  of  taxes  on  property 
to  be  made  in  the  county  in  which  the  property  is  situated.  Const,  art.  8, 
§11.  It  does  not  follow  from  this,  however,  that  appellants  are  entitled  to 
injunction,  even  if  their  lands  be  situated  in  Rockwall  county.  This  is  so 
for  several  reasons. 

1.  An  injunction  will  not  be  granted  when  the  person  seeking  it  has  a  clear 
and  adequate  remedy  at  law.  If  the  lands  of  the  appellants  be  put  on  the  as- 
sessor's list,  either  on  a  rendition  made  by  them  or  by  the  assessor,  without 
this,  that  fact  alone  would  neither  make  the  appellants  liable  to  pay  the  taxes 
oh  nor  give  lien  on  their  property.  Before  a  list  made  by  an  assessor  can  be 
looked  to  in  any  way  to  Ox  liability  on  the  tax-payer  or  his  property,  the  list 
must  be  approved  by  the  county  commissioners'  court,  sitting  as  a  board  of 
equalization.  Rev.  St.  arts.  4717-4719,  4723;  Gen.  Laws,  1879,  p.  44.  That 
tribunal  has  power  to  correct  any  error  in  lists  furnished  by  assessors,  whether 
consisting  of  error  in  valuation  or  in  property  listed.  Gen.  Laws  1879,  p.  44. 
It  is  not  to  be  presumed  that  that  tribunal  would  violate  its  duty,  and  retain 
on  the  approved  list  property  situated  in  another  county,  simply  because  the 
assessor  had  placed  it  on  the  list  furnished  for  the  examination  and  approval 
of  that  body.  If  the  facts  stated  in  the  petition  be  true,  the  presumption  is 
that  appellants  could  have  had  the  relief  which  they  seek  through  injunction 
by  a  presentation  of  the  facts  to  the  tribunal  by  law  given  power  to  give  re- 
lief; and,  the  petition  not  showing  that  relief  could  be  given  only  through  a 
court  of  equity,  the  demurrer  was  properly  sustained. 

2.  Injunction  will  never  be  granted  unless  it  appears  from  the  petition  tjiat 
injury  will  otherwise  result  to  the  applicant.  The  ground  on  which  injunc- 
tion is  sought  in  this  case  is  that  if  the  property  of  appellants  situated  in  Rock- 
wail  county  be  taxed  in  Kaufman  county,  appellants  will  be  subjected  to 
double  taxation.  In  disposing  of  this  case  we  throw  out  of  consideration  per- 
sonal property  owned  by  appellants  and  situated  on  the  controverted  strip,  as 
to  which,  against  an  illegal  assessment,  their  remedy  is  too  clear.  To  enable 
assessors  properly  to' assess  lands  situated  in  the  several  counties,  the  law  re- 
quires the  commissioner  of  the  general  land-office  to  furnish  them  with  a  cor- 
rect abstract  of  the  surveys  in  their  several  counties,  which  must  show,  if  a 
survey  be  partly  in  one  county  and  partly  in  another,  how  many  acres  are  in 
each  county;  but  if  this  abstract  omit  lands  then  it  is  made  the  duty  of  the 
assessor  to  assess  them  as  though  they  appeared  on  the  abstract  books.  Gen. 
Laws,  1879,  pp.  24,  28.  The  act  of  April  23,  1879,  provides  that  "any  lands 
which  may  have  been  assessed  in  any  county  according  to  the  abstract  of  land 
titles,  and  the  taxes  paid  thereon  according  to  law,  shall  not  be  afterwards 
subject  to  the  payment  of  taxes  for  the  same  period  in,  a  different  county,  al- 
though a  subsequent  survey  and  determination  of  the  county  boundaries  may 
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sbow  said  lands  to  be  in  a  different  county  from  that  in  which  they  are  orig- 
inally assessed;  and  any  sales  of  such  lands,  for  alleged  delinquency  shall  be 
illegal  and  void."  Gen.  Laws,  1879,  p.  158.  The  section  of  that  act  preced- 
ing that  above  quoted  provides  against  double  taxation  of  lands  lying  in  county 
boundaries  not  accurately  and.  legally  surveyed,  determined,  or  fixed.  The 
presumption  is  that  the  commissioner  of  the  general  land-office  correctly  dis- 
charged the  duty  required  of  him  by  the  statute,  and,  in  the  absence  of  an 
averment  that  the  abstract  showed  the  land  to  be  in  Rockwall  county  and  not 
Kaufman  county,  the  petition  is  Insufficient  to  show  that,  bad  the  assessment 
been  legally  perfected  and  taxes  collected  under  it,  the  appellants  would  be 
liable  to  pay  taxes  on  the  same  property  in  Rockwall  county. 

3.  As  before  said,  if  the  assessor  had  performed  every  act  which  this  suit 
was  brought  to  restrain  him  from  doing,  his  acts  would  not,  of  themselves, 
have  created  liens  had  the  property  been  situated  in  Kaufman  county;  hence, 
under  no  state  of  facts  could  he  alone  have  clouded  the  title  to  lands  belonging 
to  appellants  or  others.  This  being  true,  the  ground  on  which  courts  of  equity 
have  so  often  granted  injunctions  to  prevent  the  casting  of  cloud  upon  title 
fails. 

4.  The  petition  not  showing  that  the  acts  which  the  appellants  sought  to 
restrain  the  appellee  from  doing,  if  done,  would  have  made  it  necessary  for 
any  one  or  all  of  them  to  resort  to  any  court  or  other  tribunal  for  the  protec- 
tion of  any  legal  light,  or  avoidance  of  threatened  injury,  it  is  unnecessary  to 
consider  under  what  circumstances  a  court  of  equity  will  grant  injunction  in 
order  to  avoid  a  multiplicity  of  suits.  Had  appellee  listed  and  valued  the  prop- 
erty of  appellants  and  returned  them  to  the  board  of  equalization,  and  had  it 
given  to  them  such  final  approval  as  would  have  authorized  the  collecting 
officer  to  collect  taxes  on  the  appellants1  property,  which  could  then,  and  not 
before,  in  a  legal  sense,  be  said  to  have  been  assessed,  then  such  an  inquiry, 
on  an  application  for  injunction,  would  become  necessary.  There  must  be  a 
state  of  facts  averred  which  show  that  the  applicants  for  injunction  are  com- 
pelled to  resort  to  some  tribunal  for  the  enforcement  or  preservation  of  a 
fight,  whether  legal  or  equitable,  or  otherwise  suffer  injury,  before  such  a 
•question  can  arise.  It  is  too  clear  that  a  threatened  prosecution  for  a  viola- 
tion of  a  law  defining  and  prescribing  a  punishment  for  crime  of  whatever 
grade  furnishes  no  ground  on  which  a  court  of  equity  can  grant  an  injunc- 
tion. 

There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 


Olift  et  aL  e.  Clift  et  al. 
(Supreme  Court  of  Texan.    November  27, 1888.) 

1.  Partition— Impbovbments— By  Tenant  bt  Cubtesy. 

The  children  of  a  second  marriage  are  not,  after  their  father's  death,  entitled  to 
any  reimbursement  for  permanent  improvements  made  by  him  on  land,  the  separate 
estate  of  his  first  wife,  while  he  was  holding  it  as  tenant  by- the  curtesy. 

2.  Same— Children  op  Second  Marbiage — Community  Propebty. 

The  children  of  such  second  marriage  can  have  allotted  to  them  their  share  of  the 
value  of  the  community  property  of  said  marriage  used  in  making  the  improvement 
referred  to,  out  of  the  proceeds  of  the  sale  of  the  property,  when  found  necessary  to 
Bell  the  same  for  purposes  of  partition. 
8.  Same— Value  op  Improvements— Presumptions. 

Where  it  appears  that  the  improvement,  Which  was  a  house,  was  built  eight  years 
after  the  death  of  the  first  wife,  and  seven  years  after  the  second  marriage,  and 
paid  for  partly  in  goods  from  decedent's  store  and  partly  in  money,  costing  nearly 
as  much  as  the  whole  value  of  his  property  at  the  death  of  his  first  wife,  in  the  ab- 
sence of  proof  that  any  of  the  property  of  the  first  community  went  into  the  im- 
provement, it  will  be  presumed  that  the  improvement  was  made  with  community 
property  of  the  second  marriage.  Digitized  by  (^QQi 
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Appeal  from  district  court,  Ellis  county;  Anson  Rainey,  Judge. 

Action  by  Marvin  Clift  and  others  against  Leonora  Clift  and  others,  for 
partition  of  land  of  which  Stephen  A.  Clift  died  seised,  and  for  the  settlement 
of  claims  by  the  plaintiffs  for  improvements  alleged  to  have  been  made  with       | 
community  funds  of  the  second  marriage  of  decedent  upon  the  separate  prop* 
erty  of  the  first  wife  and  the  community  property  of  the  first  wife.    From  the       I 
judgment  rendered  the  defendants  appeal. 

A.  A*  Kemble  <£  Son,  for  appellants.    Groce  £  Templeton,  for  appellees. 

Gaines,  J.  Stephen  A.  Clift  married  in  the  year  1859.  In  February,  1871, 
the  wife  of  that  marriage  died,  leaving  three  children,  who  are  the  appellants 
in  this  court.  In  the  latter  part  of  the  year  1871  he  married  a  second  wife, 
the  appellee  Leonora  Clift,  and  died  in  1882,  leaving  four  children  of  the  sec- 
ond marriage.  At  the  time  of  the  death  of  the  first  wife  there  were  certain 
lots  in  the  then  town  of  Waxahadrie  upon  which  he  resided  with  his  family 
and  did  business  as  a  merchant.  He  continued  in  the  occupation  and  use  of 
these  lots  until  his  death.  Some  of  the  lots  were  of  the  separate  property  of  the  | 
first  wife,  and  others  were  of  the  community  estate  of  himself  and  his  second  J 
wife.  This  suit  was  brought  by  the  second  wife  and  her  children  against  the 
children  of  the  first  marriage,  for  the  purpose  of  having  a  partition  of  the  t 
community  lots,  and  for  the  adjustment  of  certain  equities  claimed  to  have  I 
grown  out  of  improvements  placed  upon  the  property  with  the  community  I 
funds  and  estate  of  the  second  marriage.  The  main  contention  of  appellants 
is  that  the  court  erred  in  its  decree  in  reference  to  a  certain  lot  4,  upon  which 
Clift  erected  a  brick  store-house  after  his  second  marriage.  The  lot  and  store- 
house front  on  a  square  looking  west.  The  lot  is  40  feet  wide,  and  the  south  I 
half,  it  is  conceded,  was  the  separate  estate  of  the  first  wife.  The  north  half  I 
had  been  sold  by  Clift  and  the  first  wife  during  their  marriage,  and  a  strip 
thereof  10  feet  wide,  adjoining  the  south  half,  and  extending  its  entire  length, 
was  bought  back  during  her  life-time.  It  is  also  conceded  that  this  strip  was  » 
community  property  of  the  first  marriage.  The  brick  store-house  is  23  feet  •" 
wide,  and  is  situated  upon  the  strip  of  10  feet,  and  extends  over  13  feet  upon 
the  south  half.  The  court  below  found  that  the  house  was  paid  for  by  a  lot  of 
the  value  of  $600,  which  was  community  property  of  the  first  marriage,  and  by 
goods  and  money,  which  belonged  in  common  to  Clift  and  his  second  wife,  and 
that  the  house  was  worth  f  3,000.  The  ground  upon  which  the  house  stood 
on  the  south  half  of  lot  4  was  adjudged  to  be  the  property  of  appellants,  and 
that  on  the  north  was  decreed  to  belong,  one  undivided  half  to  appellants,  and 
the  other  undivided  half  to  all  the  parties,  as  follows:  A  third  interest  for  life 
to  appellee  Leonora  Clift,  and  subject  to  this  life-estate,  that  half  to  belong  to 
all  the  children  of  S.  A.  Clift,  each  holding  an  equal  interest.  In  other  words, 
the  court,  in  effect,  adjudged  that,  as  between  the  parties  to  this  suit,  one  un- 
divided half  of  the  strip  of  land,  10  feet  wide,  on  the  north  half  of  lot  4,  was  to  be 
treated  as  the  separate  property  of  the  first  Mrs.  Clift  at  the  time  of  her  death, 
and  the  other  half  as  the  separate  property  of  her  husband  at  the  time  of  his 
death.  So  far  the  conclusions  were  correct.  But  it  also  adj  udged  that  appellee 
Leonora  Clift  had  an  interest  of  $1,200  in  the  store  house;  that  her  children 
had  an  interest  of  9857.15,  and  appellants  an  interest  of  $942.85,  in  the  same. 
This  result  was  reached  by  allowing  Mrs.  Clift  one-half  the  value  of  the  com- 
munity assets  of  herself  and  her  deceased  husband  which  went  into  the  building; 
by  awarding  to  appellants  the  value  of  one-half  of  the  assets  of  the  com- 
munity estate  of  their  father  and  mother,  which  was  also  used  in  its  construc- 
tion; and  allowing  all  the  children  of  both  marriages  the  value  of  the  other 
half  of  all  such  assets;  that  is  to  say,  the  value  of  one-half  of  all  the  property 
and  money  used  in  erecting  the  house.  The  decree  appointed  commissioners 
to  divide  the  property  in  accordance  with  the  respective  interests  of  the  par- 
ties as  settled  by  the  court,  and  directed  them  to  report  at  next  term. 
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We  think  there  was  error  in  the  decree  of  the  court.  The  court  properly 
adjudged  that  the  south  half  of  lot  4  was  the  property  of  appellants.  There  is 
no  controversy  about  this.  It  was  their  mother's  separate  property,  and  upon 
the  termination  of  their  father's  life-estate  in  an  undivided  third,  they  became 
the  absolute  owners.  It  is  too  plain  for  argument  that  a  tenant  for  life  of  an 
undivided  interest  in  common  with  other  tenants  who  are  entitled  to  the  re- 
mainder can  have  no  higher  right  in  this  respect  than  if  he  was  such  tenant 
of  the  entire  estate;  and  it  must  be  held,  both  upon  principle  and  authority, 
that  his  legal  representatives  cannot  demand  of  the  remainder-man  compensa- 
tion for  improvements  which  he  has  put  upon  the  estate.  During  life  he  is 
entitled  to  the  use  and  enjoyment  of  the  property;  but  upon  his  death  the  re- 
mainder-man's right  to  its  enjoyment,  free  from  any  incumbrances,  imme- 
diately attaches.  This  right  the  latter  would  not  have  if  the  tenant  for  life 
were  permitted  to  place  improvements  upon  the  property  at  will,  for  which  he 
could  be  required  to  pay  upon  entering  into  the  estate.  It  is  then  his  privilege 
to  appropriate  the  property  to  such  use  as  his  business  convenience  or  pleasure 
may  dictate.  His  interest  in  remainder  would  be  seriously  impaired,  if  the 
tenant  for  life  were  permitted  to  improve  in  his  way  and  for  his  own  pur- 
poses, and  to  make  such  improvements  a  charge  upon  the  property.  That  this 
cannot  be  done  is  laid  down  by  an  eminent  text  writer,  (1  Washb.  Real 
Prop.  110, )  and  is  maintained  in  an  able  and  elaborate  opinion  by  the  supreme 
court  of  South  Carolina  in  the  case  of  Corbett  v.  Laurens,  5  liich.  Eq.  801. 
That  case,  like  this,  was  one  in  which  the  father,  a  tenant  for  life,  made  im- 
provements upon  a  lot  to  which  his  children  were  entitled  in  remainder. 
Knowing  that  after  his  death  the  estate  is  to  become  the  absolute  property  of 
those  for  whom  it  is  his  duty  to  provide,  the  presumption  is  strong  that  the 
father,  in  such  a  case,  intends  the  improvements  as  a  gratuity  to  his  children. 

In  proceeding  to  the  consideration  of  the  improvements  upon  that  portion 
of  the  lot  lying  north  of  the  dividing  line,  we  note  that  appellants  contend 
that  the  evidence  did  not  warrant  the  finding  of  the  court  that  the  building 
was  paid  for  in  part  with  the  community  property  and  funds  of  the  second 
marital  union.  But  we  think  this  claim  is  not  based  upon  sufficient  grounds. 
The  facts  are  meager.  But  it  was  shown  that  when  Stephen  A.  Glift  was 
first  married,  in  1859,  he  was  doing  business  as  a  merchant,  having  a  stock 
of  goods  valued  by  the  witness  at  from  $4,000  to  $6,000.  When  his  first  wife 
died,  in  1871,  it  seems  that  he  had  on  hand,  in  goods  and  money,  about 
$4,000.  There  is  no  proof  that  at  that  time  he  owed  any  debts,  and  it  must 
be  presumed  that  he  owed  none.  He  continued  business  until  a  short  time 
before  his  death,  in  1882,  when  he  became  insolvent  from  losses  on  cotton. 
From  1874  to  1876  the  business  was  done  in  the  name  of  Olift  &  Fraley,  from 
which  it  would  appear  that  he  then  had  a  partner,  though  the  testimony  does 
not  make  this  clear.  The  house  was  built  in  1879.  The  contractor  testified 
that  he  was  paid  in  a  half  a  lot  valued  at  $600,  which  is  conceded  to  have 
been  community  of  the  first  marriage,  and  in  goods  from  the  store,  and  in 
money.  The  amount  of  goods  and  money  was  $2,400,  but  how  much  of  each 
was  not  shown.  If  it  had  been  shown  that  the  identical  goods  Clift  had  on 
hand  at  the  time  of  his  first  wife's  death  went  to  the  construction,  a  trust  in 
the  property  to  amount  of  the  value  of  her  community  interest  therein  would 
have  been  shown.  But  it  is  unreasonable  to  suppose  that  this  was  a  fact. 
After  the  lapse  of  eight  years  from  the  death  of  the  first  wife,  we  think  the 
presumption  must  be  indulged,  in  the  absence  of  some  other  evidence,  that 
the  goods  were  acquired  during  the  second  marriage,  and  were  community 
property  of  Clift  and  the  second  wife.  This  would  be  the  case  as  to  the  money 
which  was  paid  to  the  contractor,  even  if  it  had  been  shown,  as  appellants 
claim,  that  the  money  came  from  the  store.  But  we  do  not  so  construe  the 
testimony.  We  do  not  understand  the  contractor  as  saying  that  the  money 
came  from  the  business  of  the  store.    His  language,  as  shown  by  the  state* 
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ment  of  facts,  is:  "The  remainder,  82,400,  was  paid  partly  in  money  and 
partly  in  goods  from  Cliffs  store."  Wbere  the  money  came  from  there  is 
nothing  to  show,*  and  hence  the  presumption  is  that  it  was  community  estate 
•of  the  then  existing  marital  union.  We  conclude  that  the  finding  of  the 
court  was  correct  upon  this  matter. 

But  is  the  second  community  entitled,  upon  partition,  to  be  reimbursed  for 
tie  money  so  invested?  As  to  the  strip  of  land  now  under  consideration, 
Stephen  A.  Clift,  father  of  appellant,  occupies  a  different  position  from  that 
held  by  him  as  .to  the  remainder  of  the  land  upon  which  the  building  stands. 
He  was  a  tenant  in  common  with  his  wife's  children  of  this  strip,  holding  an 
^undivided  half  interest  by  fee-simple  title.  This  property  belonged  in  com- 
mon to  himself  and  his  first  wife,  and  he  was  the  surviving  husband.  It  may 
be  conceded  that,  as  a  mere  tenant  in  common,  he  could  claim  nothing  for  his. 
improvement,  unless  it  could  be  set  apart  to  him  by  leaving  one-half  in  the 
value  of  this  land  unimproved  to  his  first  wife's  children.  But  we  may  say, 
as  to  this  small  piece  of  ground,  that  it  did  not  admit  of  any  partition.  The 
parties,  even  in  the  life-time  of  the  father,  could  only  have  severed  their  in- 
terests by  a  sale.  A  sale,  therefore,  being  necessary  to  a  severance  of  their 
interests,  no  reason  is  seen  why  the  parties  who  would  have  been  entitled  to 
the  property  and  funds  which  paid  for  the  house  should  not  have  set  apart  to 
them  from  the  proceeds  of  the  sale  the  amount  by  which  the  value  of  the  land 
has  been  enhanced  by  such  improvement.  Since  the  equities  of  the  appellees 
may  be  secured  without  depriving  appellants  of  any  rights  which  they  would 
have  had  if  the  improvement  had  not  been  made,  we  see  no  reason  why  it 
should  not  be  done.  Besides,  we  are  of  opinion  that,  in  the  adjustment  of 
equities  growing  out  of  the  conflicting  claims  which  arise  under  our  commu- 
nity laws,  we  should  not  be  restricted  by  the  rigid  rules  which  apply  ordinarily 
between  tenants  in  common.  See  Rice  v.  Rice,  21  Tex.  66;  Furrh  v.-  Wins, 
ton,  66  Tex.  521, 1  S.  W  Rep.  527. 

We  consider  it  unnecessary  to  discuss  the  question  of  rents  of  the  old  frame 
^tore-house  on  lot  5,  or  the  insurance  money  collected  by  the  father  of  appel- 
lants when  that  house  was  burnt.  Nor  need  we  consider  the  question  of  im- 
provement and  rents  upon  the  farm  in  the  country,  the  property  of  the  first 
Mrs.  Cliff.  It  is  not  shown  that  any  money  from  any  of  these  sources  went 
into  the  improvement  on  lot  4,  which  is  the  subject  of  contention  here.  If 
Clift  received  money  from  these  sources  which  justly  belonged  to  appellants, 
and  for  which  he  did  not  account,  that  would  make  him  their  debtor  to  the 
amount  so  received,  but  would  not  make  him  a  trustee  for  their  benefit  of 
property  acquired  by  him,  into  which  this  money  is  not  clearly  traced.  Fol- 
lowing the  statutory  rule,  we  think  only  so  much  should  be  allowed  for  the 
improvements  as  the  value  of  the  property  has  been  increased  thereby.  We 
are  of  opinion  that  the  court  below  should  have  awarded  the  appellants  the 
recovery  of  the  south  half  of  block  4,  free  of  all  claims  and  incumbrances; 
that  it  should  have  assessed  the  value  of  the  ground  on  the  north  half  of  that 
lot,  and  ordered  the  same,  together  with  so  much  of  the  building  as  stands 
thereon,  to  be  sold;  that  from  the  proceeds  of  the  sale  the  value  of  the  ground 
so  assessed  should  be  first  taken,  and  divided  as  follows:  There  should  be 
paid  to  Mrs.  Clift  a  sum  equal  to  one-sixth  interest  for  life  in  the  proceeds 
of  the  land  proper,  the  remainder  of  one-half  such  proceeds,  after  deducting 
Mrs.  Cliffs  interest,  to  be  divided  equally  among  the  other  parties,  and  the 
other  half  to  go  to  appellants.  What  remains  of  the  proceeds  of  the  sale, 
after  deducting  the  value  of  the  land,  should  be  divided  as  follows:  Twelve- 
thirtieths  to  Mrs.  Clift,  one-half  to  all  the  other  parties,  to  be  equally  divided 
between  them,  and  the  remaining  one-tenth  to  appellants,  to  be  equally  di- 
vided among  them. 

The  judgment  will  be  reformed  in  accordance  with  the  views  expressed  in 
this  opinion,  and  affirmed.    But  the  cause  will  be  remanded  to  the  lower 
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court,  with  instructions  to  assess  the  value  of  the  land  on  the  north  half  of 
lot  4  without  regard  to  the  improvements,  and  to  determine  what  proportion 
the  value  of  the  Hfe~estat#in  Mrs.  Clift  bears  to  the  value*  of  the  absolute 
title,  and  to  decree  a  sale  of  said  strip,  and  the  improvements  thereon,  and  a 
distribution  of  the  proceeds  in  accordance  with  this  judgment. 


St.  Louis,  A.  &  T.  Ry.  Co.  c.  Crosnoe. 
(Supreme  Court  of  Texas.    November  23, 1888.) 

1.  Railroap  Companies— Ikjueim  to  Pbbsonb  on  Track. 

A  railroad  company  is  liable  for  injuries  to  one  crossing  the  track,  occasioned  by- 
sending  cars  in  swift  motion,  with  no  one  at  the  brakes,  upon  a  switch  track  where 
persons  commonly  pass,  without  objection  from  the  company,  though  not  a  public 
crossing.1 

2.  Sams— Cake  Required. 

It  cannot  be  said  that  persons  crossing  a  switch  track  at  such  a  point  are  not 
entitled  to  any  care  for  their  safety  from  the  employes  of  the  train,  unless  their 
danger  be  seen. 

Appeal  from  district  court,  Smith  county;  Felix  J.  McCord,  Judge. 
Action  by  H.  G.  Crosnoe  against  the  St.  Louis,  Arkansas  &  Texas  Railway 
Company,  to  recover  damages  for  personal  injuries.    Defendant  appeals. 
N.  Webb  Finley,  for  appellant.    John  M,  Duncan,  for  appellee. 

Walker,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  Crosnoe  for 
personal  injuries  inflicted  upon  him  May  23,  1887,  at  Corsicana,  Tex.,  by  a 
moving  car  on  the  railway  track  of  defendant  running  upon  the  plaintiff 
while  he  was  crossing  the  track  at  a  public  highway.  The  defendant  an- 
swered that  the  "defendant  company  had  a  yard  upon  which  was  constructed 
sidings  and  switches  for  the  exclusive  purpose  of  switching  cars  from  the  main 
track,  changing  cars,  and  making  up  trains;  that  this  yard  is  located  at  a  point 
where  its  sidings  and  switches  do  not  intersect  or  cross  any  street,  alley,  or 
public  way  of  travel,  and  that  no  person  has  a  legal  right  to  enter  upon  or 
cross  over  defendant's  railroad  at  such  point,  so  exclusively  appropriated  by 
it  for  switching  purposes;  that  it  is  necessary  and  proper  for  the  conduct  of 
its  business  at  Corsicana  for  it  to  have  and  maintain  such  a  yard,  etc.;  that 
upon  one  of  its  sidings  or  switches  in  said  private  yard  some  flat  cars  had  been 
placed,  and,  while  an  engine  was  being  used  to  effect  a  coupling,  *  *  * 
in  the  usual  and  ordinary  manner,  at  usual  rate  of  speed,  one  of  the  cars  be- 
ing moved  was  forced  against  said  flat  cars,  moving  them  from  their  position* 
some  four  or  five  feet,  thereby  passing  upon  the  plaintiff;  *  *  *  that 
plaintiff  was  a  trespasser,  having  entered  upon  the  track  at  a  point  where  her 
had  no  legal  right  to  do  so,  and  by  his  own  wrong,  without  fault  of  the  de- 
fendant company,  brought  upon  himself  the  injury,"  etc.  By  supplemental 
petition  it  is  alleged  "that  there  were  cars  standing  upon  the  side  tracks  of 
defendant  at  or  near  the  scene  of  the  accident,  and  also  a  coal  chute  or  bin, 
constructed  between  the  said  side  tracks,— all  of  which  tended  to  and  did  ob- 
struct plaintiffs  view,  so  that  he  could  not  see  the  moving  cars  which  were 
run  against  those  which  struck  plaintiff  until  they  were  almost  upon  him; 

1  One  walking  on  a  railroad  track  without  permission,  at  a  place  where  there  is  no 
public  crossing,  is  a  trespasser,  though  the  company  has  allowed  the  public  to  walk 
upon  its  track  at  that  place  without  objection.  Blanchard  v.  Railway  Co..  (111.)  18  N. 
E.  Rep.  799.  Contra,  Troy  v.  Railroad  Co.,  (N.  C.)  6  S.  E.  Rep.  77;  Railway  Co.  v. 
White's  Adm'r,  (Va.)  5  S.  B.  Rep.  578.  See,  also,  note,  Id.  In  general,  respecting  the 
duty  owed  by  railroad  companies  to  persons  walking  on  their  tracks,  and  the  contribu- 
tory negligence  of  the  latter,  see  Blanchard  v.  Railway  Co.,  supra,  and  note ;  Railroad  Co. 
v.  State.  (Md.)  16  Atl.  Rep.  212;  Railroad  Co.  v.  Bell,  (Pa.)  15  AtL  Rep.  561,  and  note; 
Railroad  Co.  v.  Colman's  Adm'r,  (Ky.)  8  B.  W.  Rep.  875,  and  note.    , 
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that  the  place  where  the  accident  occurred  was  in  the  midst  of  the  city  of 
Corsicana,  and  at  a  place  in  defendant's  track  commonly  used  by  footmen; 
that  same  had  been  for  years  and  is  now  notoriously  used  by  the  public  as  a 
crossing  for  foot-passengers  going  from  East  Corsicana  to  West  Corsicana, 
and  returning;  that  said  defendant  at  all  times,  as  well  as  its  agents  and  serv- 
ants, operating  trains  in  Corsicana,  well  knew  of  such  open,  notorious,  and 
constant  use  of  said  place  as  a  crossing  by  the  public,  and  prior  to  said  acci- 
dent had  made  no  objection  thereto." 

There  is  no  contest  over  the  fact  and  the  extent  of  the  injury,  or  as  to  the 
nymner  the  same  was  caused.  There  was  a  contest  as  to  the  extent  and  pub- 
licity of  the  use  of  the  place  as  a  way  by  footmen  in  passing  east  and  west  be- 
tween the  two  parts  of  the  city  of  Corsicana,  and  some  dispute  as  to  the  care 
taken  by  plaintiff  in  the  act  of  attempting  to  cross  the  track.  The  counsel 
for  defendant,  by  carefully  prepared  instructions  requested,  but  which  were 
refused  by  the  court,  sought  to  have  the  jury  charged  that  the  plaintiff,  being 
in  the  yard  and  upon  the  track,  not  upon  a  street  or  public  crossing,  was  a 
trespasser,  and  that  under  such  circumstances  he  could  not  recover,  unless 
the  employes  had  seen  his  danger,  and  negligently  permitted  him  to  be  in- 
jured, or  had  neglected  to  use  due  efforts  for  his  safety  after  seeing  his  dan- 
ger. The  court  charged  the  jury,  among  other  things:  "A  person  who  goes 
upon  a  railroad  track  other  than  at  a  public  street  or  crossing,  or  such  private 
way  as  is  commonly  used  by  the  public  with  the  knowledge  and  permission  of 
the  company  operating  the  track,  is  a  trespasser,  and  the  railroad  company 
has  a  right  to  expect  that  the  person  will  leave  the  track,  and  would  not  be 
held  liable  unless,  after  seeing  the  impending  danger,  they  took  no  precau- 
tions to  prevent  injury;  and,  if  they  took  precautions  after  seeing  the  danger, 
the  railroad  company  would  not  be  liable.  (8)  So  that  *  *  *  if  you  find 
from  the  testimony  that  plaintiff,  Crosnoe,  went  upon  the  track  of  defendant, 
at  a  place  other  than  at  a  public  crossing,  or  private  way  that  was  commonly 
used  by  the  public,  and  the  company's  agents  knew  that  fact,  and  permitted 
it,  he  would  be  a  trespasser,  and,  though  the  company  may  have  acted  negli- 
gently, yet  the  plaintiff  cannot  recover  unless,  after  seeing  his  peril,  the  agents 
and  employes  of  defendant  failed  to  use  precautions  to  prevent  the  injury. 
If  they  did  see  his  danger,  and  did  not  try  to  prevent  the  injury,  then  the 
plaintiff's  negligence  would  not  be  the  cause  of  the  injuries,  and  you  will  find 
for  plaintiff.  Yet,  though  you  may  find  that  plaintiff  was  a  trespasser,  still, 
if  the  proof  shows  that  defendant's  agents  knew  that  people  were  in  the  habit 
of  crossing  the  track  at  the  place  where  Crosnoe  was  injured,  if  you  fur- 
ther find  that  the  defendant's  agents  and  employes,  knowing  that  people  were 
in  the  habit  of  crossing  the  track  at  that  point,  in  a  reckless  and  wanton  man- 
ner propelled  the  cars  in  such  a  way  as  to  show  a  total  indifference  to  the  con- 
sequences of  such  act,  and  that  the  plaintiff  was  injured  by  such  wantonness, 
then  the  defendant  company  would  be  liable.  (9)  Plaintiff  cannot  recover  if 
he  did  not  use  his  senses  to  ascertain  the  approacn  of  a  train;  and  if  he  went 
upon  the  track  without  acquainting  himself  of  the  approaching  train,  and 
was  injured  thereby,  he  cannot  recover,  unless,  after  he  got  upon  the  track, 
the  agents  of  defendant  saw  him  in  time  to  try  to  use  the  means  to  avoid  the 
danger,  and  failed  to  do  so.  If,  however,  the  proof  shows  that  Crosnoe  went 
to  a  place  that  was  a  private  way  over  defendant's  road,  commonly  used  by 
persons  on  foot,  and  that  this  fact  was  known  by  defendant's  agents  and 
employes  in  charge  of  the  trains;  and  if  the  proof  further  shows  that,  before 
he  went  upon  the  track,  he  used  the  utmost  care  to  find  out  if  a  train  was  ap- 
proaching, and  by  the  exercise  of  this  care  he  did  not  know  of  an  approach- 
ing train,  and  started  across  the  track ;  and  the  defendant's  agents  and  em- 
ployes, knowing  that  this  was  a  private  way,  did  not  use  ordinary  care,  before 
explained,  to  prevent  injury,  and  Negligently  ran  their  cars  over  plaintiff; 
and  the  proof  further  shows  that  plaintiff  used  that  degree  of  care  required  of 
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him,  and  waa  not  negligent  in  going  upon  the  track,  and  he  was  injured 
thereby, — the  defendant  company  would  be  liable.  *  *  *  If  the  place  where 
plaintiff  attempted  to  cross  the  track  was  not  a  private  way,  commonly  used, 
the  plaintiff,  in  going  upon  the  track,  would  be  a  trespasser,  and  the  defend- 
ant company  would  not  be  liable  if  they  run  over  him,  unless  their  agents 
and  employes  saw  him  in  time  to  prevent  the  injury,  and  failed  to  do  it. 
But  if  it  was  commonly  known  to  defendant  company  that  people  were  in 
the  habit  of  crossing  at  this  point,  and  though  plaintiff  had  no  right  to  be 
upon  the  track,  but  was  not  guilty  of  negligence  in  trying  to  cross  the  track, 
and  defendant's  agents  and  employes  propelled  their  cars  forward  and  over 
him  in  such  a  reckless  and  wanton  manner  as  to  show  a  disregard  to  the  con- 
sequences of  their  act,  and  plaintiff  was  injured  thereby,  without  fault  on  his 
part,  tbe  company  would  be  liable." 

Examining  the  statement  of  facts,  it  is  apparent  that  there  was  testimony 
that  the  plaintiff,  before  stepping  upon  tbe  track,  both  looked  and  listened, 
thus  using  great  care;  that  the  attempt  to  cross  was  not  at  a  street  crossing  or 
other  public  way ;  and  that  it  was  upon  a  side  track  used  by  the  defendant  com- 
pany in  its  business.  The  investigation  is  narrowed  down  to  the  inquiry  as 
to  tbe  duty  of  the  defendant,  under  the  circumstances  attending  the  act  com- 
plained of.  It  is  not  insisted  upon  that  the  employes  did  see  the  plaintiff,  nor 
that  they  could  have  seen  him  from  the  positions  they  are  shown  to  have  occu- 
pied at  the  time;  nor  is  it  insisted  that  the  place  was  at  a  street  crossing  or 
other  public  highway,  nor  is  such  a  user  of  the  crossing  shown  as  amounted 
to  the  right  of  way  by  foot-passengers  to  cross  the  track  of  the  company 
against  its  orders  or  obstruction,  if  it  had  been  interposed;  nor  is  any  express 
license  or  consent  claimed.  It  is,  however,  alleged  that  the  place  of  the  at* 
tempted  crossing  was  "  in  the  city  of  Corsicana,  and  at  a  place  in  the  track  com- 
monly used  by  footmen  in  going  from  the  east  to  west  parts  of  the  city,  and 
jin  returning,  and  that  the  use  was  notorious,  and  well  known  by  the  com- 
pany, its  agents  or  employes."  The  testimony  shows  such  use  common  and 
.continuous;  that  a  foot-path  had  been  worn  by  the  passing  at  the  place;  that 
such  use  was  known  to  tbe  agents  and  employes  of  the  defendant  company; 
And  that  no  protest  or  orders  otherwise  had  been  made  against  such  use,  nor 
any  efforts  to  guard  the  passers-by  from  the  dangers  of  the  passage.  It  was 
shown  that  the  work  engaged  in  upon  the.  switch  track  was  part  of  the  or- 
dinary daily  task  of  the  employes,  and  was  not  dangerous  to  those  engaged 
therein.  It  is  shown  that  the  bell  of  the  engine  was  ringing  at  the  time  that 
the  engine  pushed  three  cars  upon  the  switch  towards  the  car  which  ran  upon 
the  plaintiff,  and  when  at  some  distance  from  it  the  engine  was  detached  and 
run  back,  the  three  cars  by  their  momentum  running  to  and  striking  the  car 
next  to  plaintiff,  and  pushing  it  a  distance  from  five  to  twelve  feet,  against 
and  upon  the  plaintiff,  inflicting  the  injury.  One  man  was  upon  the  detached 
cars,  but  he  was  not  at  a  brake,  nor  in  a  position  to  check  the  cars,  had  dan- 
ger been  noticed.  This  hand  did  not  see  plaintiff,  nor  could  he  have  seen  him 
from  his  position  before  the  collision,  it  was  shown  that  the  employes  did 
not  keep  an  outlook  upon  the  switch  track,  expecting  the  way  to  be  clear. 
The  application  to  this  condition  of  facts  in  the  charge  was  that  "if  the  agents 
and  employes  in  a  dangerous  and  reckless  manner  propelled  the  cars  in  such 
a  way  as  to  show  a  total  indifference  to  the  consequences  of  such  act,  and 
that  the  plaintiff  was  injured  thereby,  the  defendant  company  would  be  lia- 
ble;" and  again,  if  they  did  not  use  ordinary  care  to  prevent  injury,  and  neg- 
ligently ran  their  cars  over  plaintiff,  etc.,  the  company  would  be  liable. 

Our  courts  have  held  that  a  railroad  company  owes  no  duty  to  one  who 
makes  a  highway  of  a  railroad  track,  and  is  injured  by  a  train  upon  it.  Rail- 
way Co.  v.  Richards,  59  Tex.  377.  This  must,  however,  be  subject  to  a 
higher  principle,  protecting  the  life  an&#mb  even  of  a  vagabond.  "A  high 
degree  of  care  is  necessary  on  the  part  of  a  railway  company  in  operating  its 
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trains  on  any  part  of  its  road."  Railroad  Co.  v.  Hewitt,  67  Tex.  479,  3  S. 
W.  Rep.  705;  Hughes  v.  Railway  Co.,  67  Tex.  598, 4  S.  W.  Rep.  219;  Shelby 
v.  Railway  Co.,  (Ky.)  3  S.  W.  Rep.  157. 

In  thecaaeof  Railway  Co.  v.  Boozer,  8  S.  W.  Rep.  119,  (Austin  term,  1888,) 
it  was  held  that  where  a  boy  10  years  of  age  was  killed  by  a  train  at  the  cross- 
ing of  a  foot-path,  leading  from  the  thickly  populated  part  of  the  city  of  Den- 
nison  to  houses  on  the  opposite  side  of  the  railroad  track,  it  was  a  question 
for  the  jury,  under  the  circumstances,  to  determine  whether  the  railway  com- 
pany used  that  care  which  it  should  have  used  to  guard  persons  against  in- 
jury. While  the  case  was  an  action  for  the  death  of  a  boy  not  of  mature 
years,  which  fact  entered  into  the  decision,  yet  the  principle  is  recognized 
that  at  such  a  crossing  some  outlook  was  imposed  from  considerations  of 
safety  to  those  passing  upon  it.  The  extent  and  nature  of  the  use  of  the  way 
across  the  track  in  Gorsicana  in  this  suit  was  part  of  the  basis  for  the  action 
of  the  jury  in  passing  upon  the  care  which  ought  to  have  been  taken  by  the 
company  and  its  employes  at  and  before  the  collision.  If  the  facts  were 
equivalent  to  an  implied  consent  to  the  use,  a  license  may  have  been  assumed 
by  the  public  to  exist,  from  which  the  act  of  crossing  would  not  be  an  inva- 
sion of  any  right  of  the  railway  company,  and  not  a  trespass,  so  long,  at  least, 
-as  the  work  of  the  employes  was  not  obstructed.  As  men  were  commonly 
passing,  or  likely  to  be  passing,  those  operating  the  cars  would  know  of  the 
danger  in  turning  loose  a  car  or  cars  without  control,  at  speed  sufficient  to  in- 
flict damage.  While  the  railway  company  is  entitled  to  the  right  of  a  clear 
track,  and  ordinarily  its  employes  are  not  chargeable  with  the  duty  of  looking 
out  for  trespassers,  yet,  when  the  facts  show  from  the  common  use  of  a  pri- 
vate way  across  the  track  that  it  is  likely  that  men  may  be  upon  it,  such  fact 
cannot  be  ignored  by  the  employes  working  upon  and  using  the  track,  with- 
out being  guilty  of  want  of  proper  care  for  human  life  and  safety,  which  may 
amount  to  recklessness,  equivalent  to  willful  injury,  if  injury  should  result, 
and  the  negligence  be  gross.  The  same  rule  is  recognized  in  Bywie  v.  Rail' 
road  Co.,  10  %.  E.  Rep.  539,  by  court  of  appeals  of  New  York.  The  opinion 
cites  with  approval  from  Barry  v.  Railroad  Co.,  92  N.  Y.  289:  "In  that 
•case  it  was  held  that,  where  the  public  for  a  series  of  years  had  been  in  the 
ihabit  of  crossing  the  railroad,  the  acquiescence  of  the  defendant  in  the  pub- 
lic use  amounted  to  a  license  or  permission  to  all  persons  to  cross  at  that  point, 
and  imposed  the  duty  upon  it  as  to  all  persons  so  crossing  to  exercise  reason- 
able care  in  the  movement  of  its  trains,  so  as  to  protect  them  from  injury." 
This  rule  is  recognized  in  Updike  v.  Elevator  Co.,  8  S.  W.  Rep.  779,  by  the 
supreme  court  of  Missouri;  and  in  Nichols1  Adm'r  v.  Railway  Co.,  5  S.  E. 
Rep.  171,  by  supreme  court  of  Virginia.  In  Railway  Co.  v.  Schuster,  7  S.  W. 
Rep.  875,  Justice  Holt,  of  Kentucky  court  of  appeals  said:  "The  degree  of 
care  to  be  exercised  *  *  *  must  necessarily  depend  upon  the  location,  and 
the  circumstances  of  the  case.  At  places  not  frequented  by  the  public,  either 
by  right  or  the  permission,  express  or  implied,  of  the  company,  and  in  locali- 
ties where  people  are  not  constantly  passing  about,  and  where  they  cannot 
reasonably  be  expected  to  be,  those  in  charge  of  a  train  are  not  required  by 
Jaw  to  be  on  the  lookout  for  them.  In  such  cases  the  company  is  entitled  to 
.the  exclusive  use  of  its  track,  and  those  upon  it  are  trespassers;  and  those  in 
-charge  of  a  train  are  only  required  to  avoid  injury  to  them  if  they  can  do  so 
.upon  becoming  aware  of  their  peril."  Otherwise,  where  persons  are  shown 
to  be  constantly  passing  about  and  across  the  track,  and  may  reasonably  be 
-expected  to  be.  See,  also.  Railway  Co.  v.  Phillips,  112  Ind.  59, 13  N.  E. 
Rep.  132;  Railioay  Co.  v.  Hedges,  105  Ind.  398,  7  N.  E.  Rep.  801;  Railway 
Co.  v.  Snyder,  18  Ohio  St.  399. 

Actionable  negligence  has  been  defined  as  consisting,  "in  the  case  of  per- 
sons who  are  not  in  a  relation  of  privity,  in  the  exercise  of  rights  in  a  man- 
ner which  is  not  according  to  the  conduct  of  reasonable  and  prudent  men  in 
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a  like  situation,  and  which  results  in  injury  to  others. n    Pierce,  R.  R.  310. 
Applying  this  rule  to  the  facts  of  this  case,  we  cannot  hold  the  verdict  to* 
have  been  wrong  in  finding  that  the  turning  loose  of  the  cars  in  swift  motion, 
upon  the  switch  track,  where  men  were  commonly  passing  or  likely  to  pass* 
though  not  a  street  crossing  or  public  highway,  was  actionable  negligence;, 
nor  can  we  assent  to  the  proposition  urged  by  appellant,  that  persons  crossing 
the  switch  track,  under  the  circumstances,  were  entitled  to  no  care  for  their- 
safety  from  the  employes  in  moving  the  cars,  unless  the  danger  should  be  seen. . 
The  following  additional  authorities  have  been  examined:    Pierce,  R.  R.  330,. 
332;  Patt.  Laws,  §§  204, 205;  1  Thomp.  Neg.  448, 462;  Hoppe  v.  Railway  Co.,. 
19  Amer.  A  Eng.  R.  Gas.  81, 21  N.  W.  Rep.  227;  McAllister  v.  Railway  Co.9. 
19  Amer.  &  Eng.  R.  Cas.  108,  20  N.  W.  Rep.  488;  Railroad  Co.  v.  Bracken* 
59  Tex.  74;  Railway  Co.  v.  Richards,  Id.  378;  Railway  Co.  v.  Lotory,  61 
Tex.  149;  Railroad  Co.  v.  Hewitt,  67  Tex.  479,  8  S.  W.  Rep.  705;  Hughe* 
v.  Railroad  Co.,  67  Tex.  595,  4  8.  W.  Rep.  219;  Railway  Co.  v.  Ryon,  7  S.. 
W.  Rep.  687;  Railway  Co.  v.  Boozer,  8  S.  W,  Rep.  119. 
The  j  udgment  below  is  affirmed. 


BUFORD  V.  AfiHOROFT  et  al. 

{Supreme  Court  of  Texas.    November  28, 1888.) 

1.  (^NTRACrre-^ONSTRUOTION--PBEFORMAlfCB--TBNl)BB. 

A.  and  B.  were  partners  engaged  in  milling,  and,  being  unable  to  meet  their  lia— 
bUities,  A.  agreed  to  convey  the  mUl  property  to  B.  in  consideration  that  the  latter 
would  pay  on  the  partnership  debts,  if  necessary  to  discharge  them,  a  stipulated  sum. 
B.  went  into  possession  of  the  property.  Hela\  that  he  could  not  refuse  to  perform 
his  part  of  the  agreement  because  the  deed  of  the  mill  property  was  not  delivered; 
it  appearing  that,  although  a  tender  was  not  made  until  after  suit  was  brought,  A. 
had  always  been  ready  to  execute  the  deed,  and  B.  had  never  demanded  it.1 
&  Bamb. 

In  suoh  case,  the  agreement  being  that  as  between  the  partners  the  payment  of  the 
stipulated  sum  was  to  relieve  B.  from  any  further  obligation  on  the  partnership 
debts,  and  that,  if  such  sum  was  not  needed  to  pay  such  debts,  the  balance  should 
be  paid  to  A.,  B.  could  not  acquire  title  to  the  mill  property  by  purchase  at  a  fore- 
closure sale  under  a  judgment  entered  at  the  time  of  the  agreement,  unless  prior  to 
such  purchase  he  had  paid  out  on  the  firm  debts  the  amount  stipulated. 
8.    Samb— Credit  job  Costs  Paid. 

Under  the  agreement  B.  was  to  pay  notes  without  consultation  with  A.,  but  ac- 
counts were  not  to  be  paid  until  the  latter  had  pronounced  them  correct.  Held  that, 
where  B.  failed  to  pay  certain  notes  until  after  judgment  by  default  was  entered  on . 
them  he  could  not  recover  costs  incurred,  but  that  where  he  refused  to  pay  an  ac- 
count in  good  faith,  and  suit  was  brought,  he  was  entitled  to  reimbursement  for 
costs,  unless  it  appeared  that  he  suffered  such  suit  to  be  brought  contrary  to  the 
wishes  of  A. 
4.  Same— Credit  for  Interest. 

Such  agreement  contemplated  that  the  sum  which  B.  stipulated  to  pay,  should 
be  paid  at  once,  and  therefore  he  was  not  entitled  to  credit  for  Bams  paid  as  interest 
maturing  after  the  making  of  the  agreement. 

Appeal  from  district  court,  Hopkins  county;  B.  TV*.  Foster,  Special  Judge. 
E.  B.  Perkins,  for  appellant. 

Stayton,  C.  J.  Appellant  and  appellees  were  partners  engaged  in  a  mill 
business  on  property  owned  by  them.  The  firm  was  indebted,  and  unable  to 
meet  its  liabilities,  when,  on  November  6, 1883,  it  was  agreed  that  appellees- 
would  convey  unto  appellant  the  mill  property,  in  consideration  that  he  would 
pay  on  the  partnership  indebtedness,  if  necessary  to  discharge  it,  the  sum  of 

1  As  to  the  good  faith  and  diligence  required  of  complainant  in  an  action  to  specifically 
enforce  a  contract,  see  Askew  v.  Carr,  (C*a.)  8  8.  E.  Rep.  74,  and  note;  Butler  v.  Archer,. 
(Iowa,)  41  N.  W.  Rep.  309,  and  note. 
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$5,600,  and  as  between  themselves  this  payment  was  to  relieve  appellant  from 
obligation  to  pay  any  partnership  debts  unpaid  after  he  had  discharged  debts 
equal  to  the  sum  named.  It  was  further  agreed,  if  the  partnership  debts  did 
not  amount  to  $5,600,  that  so  much  of  that  sum  as  was  not  expended  should 
be  paid  to  appellees.  Appellant  contends  that  as  a  part  of  the  agreement  ap- 
pellees obligated  themselves  to  indemnify  him  by  bond  against  partnership 
debts  in  excess  of  $5,600,  and  he  alleges  that  they  failed  to  do  this,  and  that 
they  failed  to  execute  to  him  a  deed  for  the  property.  There  was  a  con  met  in 
the  evidence  as  to  the  contract  to  give  indemnity,  and,  as  the  cause  was  sub- 
mitted to  the  jury,  to  reach  a  verdict  in  favor  of  appellees,  they  must  have 
found  that  there  was  no  such  agreement.  The  contract  between  the  parties 
was  oral.  The  evidence  shows  that  no  deed  to  appellant  was  executed  and 
tendered  to  him  until  this  action  was  brought,  but  it  seems  that  appellees  were 
ready  at  all  times  to  execute  such  a  deed,  but  it  does  not  appear  that  appellant 
ever  demanded  it.  The  evidence  tends  strongly  to  show  that  immediately 
after  the  agreement  was  made  appellant  entered  into  the  possession  of  the  mill 
property,  and  that  he  has  subsequently  held  the  same.  Appellees  allege  that 
on  the  partnership  indebtedness  appellant  only  paid  $3,600,  and  bring  this  ac- 
tion to  recover  the  difference  between  that  and  $5,600*  Appellant,  in  his. 
answer,  alleges  that  on  failure  of  appellees  to  execute  a  deed  and  bond  for  in- 
demnity to  him,  he  abandoned  the  contract  of  November  6, 1883,  but  that  since- 
that  date  he  has  paid  on  partnership  debts  a  sum  in  excess  of  $5,600,  and  he  asks- 
judgment  for  three-fourths  of  the  sum  so  paid  against  appellees.  At  the  time 
the  agreement  of  November  6, 1883,  was  made,  there  was  a  judgment  against 
the  firm,  then  amounting  to  more  than  $3,600,  which  decreed  the  foreclosure- 
of  a  mortgage  on  the  mill  property.  That  judgment  appellant  purchased  in 
the  name  of  his  wife,  and  held  at  the  time  the  agreement  of  November  6, 1883, 
was  made.  So  standing  the  matter,  without  any  notice  to  appellees  of  his  de- 
sire or  intention  to  abandon  the  agreement  or  demand  for  a  deed  to  the  mill 
property,  on  August  7, 1884,  appellant  caused  an  order  of  sale  to  issue  on  the 
judgment  held  in  the  name  of  his  wife,  under  which,  on  the  first  Tuesday  in. 
September  following,  he  bought  the  property  for  the  sum  of  $1,000,  and  took 
deed  in  his  own  name,  and  under  this  he  claims.  Neither  party  raises  any 
question  by  pleadings  or  otherwise  as  to  the  existence  of  partnership  debts  uu- 
paid,  nor  as  to  equities  that  might  grow  out  of  the  existence  of  such  debts,  or 
of  partnership  assets  other  than  such  as  was  the  subject-matter  of  the  agree- 
ment of  November  6, 1883.  Under  this  state  of  facts,  after  the  lapse  of  four 
years,  we  feel  authorized  to  dispose  of  this  appeal  on  the  theory  that  there  are 
no  partnership  debts  outstanding,  nor  rights  to  adjust  between  the  parties, 
other  than  such  as  grow  oat  of  the  agreement  of  November  6, 1883,  and  acts 
done  under  it.    Appellees  recovered  a  judgment  for  $370. 

Assignments  of  error  question  the  correctness  of  the  charge  of  the  court 
bearing  on  the  question  of  the  transmission  of  title  through  the  oral  agree- 
ment of  November  6,  1883,  and  acts  done  under  it;  but  we  do  not  deem  it 
necessary  to  enter  into  a  discussion  in  detail  of  the  questions  thus  raised,  but 
will  simply  state  the  conclusions  decisive  of  the  rights  of  the  parties. 

1.  Appellant,  having  promised  to  pay  a  certain  sum  for  the  property,  and 
having  entered  into  possession,  cannot  defeat  the  right  of  appellees  to  enforce 
his  agreement,  they  tendering  a  deed,  on  the  ground  that  the  deed  which  he 
might  have  had  at  any  time  was  not  delivered.  Crutchfleld  v.  Donathon,  4$ 
Tex.  691;  Watson  v.  Baker,  9  S.  W.  Iiep.  867,  (decided  at  present  term.) 

2.  Having  obligated  himself  to  satisfy  the  judgment  he  then  held  under  his 
control,  which  seems  to  have  given  the  pressing  necessity  for  the  making  of 
the  agreement  of  November  6, 1883|  appellant  could  not  acquire,  as  against 
appellees,  a  title  to  any  property  covered  by  that  agreement,  or  any  belonging 
to  the  partnership,  through  a  sale  made  under  process  issued  by  virtue  of  that 
judgment,  unless  he  had,  prior  to  his  purchase,  paid  out  on  partnership  debts- 
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a  sum  equal  to  that  he  was  bound  to  pay  under  the  agreement   The  deed  tend- 
ered by  appellees  makes  his  title  to  the  property  complete. 

3.  The  agreement  of  November  6, 1883,  contemplated  that  the  sum  appel- 
lant agreed  to  pay  on  partnership  debts  should  be  paid  at  once;  and,  for  this 
reason,  appellant  would  not  be  entitled  to  credit  for  sums  paid  as  interest  ma- 
turing after  that  agreement  was  made.  Appellant  proved  that  he  paid  on 
partnership  debts,  after  the  agreement  was  made,  sums  aggregating  more  than 
£5t600,  but,  so  far  as  we  are  able  to  ascertain  from  the  proof,  that  part  of  the 
sum  so  paid,  which  consisted  of  principal  and  interest  due  at  the  time  the 
agreement  was  made,  did  not  amount  to  the  sum  which  by  the  agreement  he 
was  bound  to  pay.  Much  of  it  consisted  of  interest  accruing  after  the  date  of 
the  agreement.  From  the  evidence  we  are  unable  to  ascertain  when  some  of 
the  debts  paid  began  to  bear  interest,  and  it  may  be  that  appellant  had  paid 
as  much  as  under  the  agreement  between  himself  and  appellees  he  was  bound 
to  pay.  From  the  estimate  we  are  able  to  make  from  the  evidence,  about 
which  there  is  no  controversy,  appellant  must  have  paid,  on  principal  and 
interest  due  on  partnership  debts  at  the  time  the  agreement  was  made,  at  least 
$5,550;  and  there  was  one  small  claim  paid  by  him  which  appellees  contended 
was  not  a  just  partnership  debt.    This  we  have  not  considered. 

4.  Appellant  failed  to  satisfy  six  claims  against  the  firm  until  after  they 
were  established  by  suit,  and  judgments  by  default  were  rendered  on  five  of 
these.  Appellant  seeks  to  have  allowed  him  the  costs  incurred  in  those  suits. 
Under  the  agreement  he  was  to  pay  notes  without  consulting  appellees,  but 
accounts  were  to  be  paid  when  pronounced  correct  by  Ashcroft,  who  seems  to 
have  managed  the  business  prior  to  the  agreement  of  November  6, 1883,  when 
the  firm  was  dissolved.  In  so  far  as  judgments  were  obtained  on  notes  by  de- 
fault, there  can  be  no  pretense  of  the  right  of  appellant  to  recover  costs,  for 
his  copartners  had  directed  him  to  pay  them,  and  judgments  by  default  evi- 
denced the  fact  that  he  did  not  believe  there  was  any  valid  defense.  If  the 
actions  on  open  accounts  were  suffered  to  be  brought  after  Ashcroft  had  re- 
fused to  approve  the  claims,  then  appellant  would  be  entitled  to  costs  paid  by 
him  in  such  suits;  but  if  he  permitted  suits  to  be  brought  on  accounts  after 
Ashcroft  had  approved  them  and  judgment  went  by  default,  then  he  ought 
not  to  be  permitted  to  have  costs  paid  in  such  cases.  While  the  agreement 
was  that,  as  between  the  partners,  the  payment  of  $5,600  on  firm  indebtedness 
by  appellant  should  relieve  him  from  further  obligation  to  pay  firm  debts,  yet 
it  appears  that  there  was  firm  property,  other  than  the  mill  property,  which 
remained  the  property  of  all  the  members  of  the  dissolved  firm,  and  would  be 
subject  to  firm  debts,  as  would  the  appellant,  so  far  as  creditors  were  concerned. 
In  view  of  these  facts,  we  do  not  see  that  appellant  would  not  be  entitled  to 
costs  paid  in  an  action  to  establish  a  claim  against  the  firm,  if  he  refused  to 
pay  it  in  good  faith,  unless  it  was  made  to  appear  that  he  suffered  suit  to  be 
brought  contrary  to  the  wish  of  the  appellees.  If  he  did  the  latter,  then  it 
would  seem  that  such  costs  as  were  incurred  in  an  unsuccessful  attempt  to 
defeat  a  just  claim  under  the  agreement  ought  to  be  borne  by  himself.  It  may 
be,  if  the  case  was  fully  developed,  that  appellant  is  not  liable  at  all  to  appel- 
lees, and  the  record  manifests  that  the  judgment  against  him  is  for  more  than 
the  evidence  justified.  For  this  reason  it  will  be  reversed,  and  the  cause  re- 
manded. 


Wills  Point  Bank  v.  Bates  et  ah 

(Supreme  Court  of  Texas-    November  27, 1888.) 

1.  Evidence— Admissions— Letters  between  Partners, 

Testimony  as  to  the  contents  of  a  letter  written  by  one  member  of  a  firm  to  an- 
other, showing  the  purpose  for  which  a  pretended  purchase  from  a  falling-  debtor 
was  made,  is,  in  a  contest  between  the  firm  and  other  creditors  as  to  the  validity  of 
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such  purchase,  competent  as  an  admission,  though  at  the  time  of  giving  the  testi- 
mony the  witness,  to  whom  the  letter  was  written,  has  ceased  to  be  a  member  of 
the  firm. 

3.  Samb— Privileged  Commitoicatiows. 

Such  letter  is  not  a  privileged  communication. 
8.  Same— Documentary— Pabs-Book. 

Though  the  entries  against  a  depositor  in  his  bank  "pass-book "may  be  admissible 
in  a  controversy  between  him  and  the  bank,  they  are  not  admissible  as  against  a  third 
person,  inasmuch  as  they  are  not  original  entries. 

4.  Trial— Argument  of  Counsel. 

While  it  is  the  duty  of  counsel  to  present  the  whole  case,  as  he  relies  upon  it,  in. 
his  opening  argument,  it  is  not  ground  for  reversal  thatthe  court  permitted  him  in 
closing  to  call  its  attention  to,  and  request  an  instruction  upon,  a  feature  of  the  case 
which  he  had  not  before  discussed. 

5.  New  Trial— Affidavits  of  Jury— Understanding  of  Facts. 

Affidavits  of  jurors  are  not  admissible,  on  motion  for  a  new  trial,  to  show  their 
understanding  of  the  facts,  and  the  grounds  upon  whioh  their  verdict  was  ren- 
dered. 
(J.  Appeal— Re  view— Weight  of  Evidence. 

The  court  on  appeal  will  not  review  a  verdict  which  depends  upon  the  weight 
given  by  the  jury  to  the  testimony  of  conflicting  witnesses. 
7.  Same— Harmless  Error. 

Where  there  is  an  excess  of  only  a  few  cents  in  the  amount  of  damages  awarded, 
and  no  effort  is  made  below  to  have  it  corrected,  the  judgment  will  not  be  reversed 
or  corrected  on  appeal. 

Appeal  from  district  court,  Van  Zandt  county;  F.  A.  Williams,  Judge. 
/.  Q.  Russell,  for  appellant.     C.  B.  Kilgore  and  Crawford  &  Crawford, 
for  appellees. 

Stayton,  G.  J.  On  the  19th  day  of  January,  1882,  Bates,  Reed  &  Cooley 
had  levied  an  attachment  against  Gugenheiru  &  Co.  on  the  property  in  con- 
troversy, and  on  the  20th  day  of  September,  1883,  recovered  judgment  for 
their  debt  against  Gugenheim  &  Co.,  with  a  foreclosure  of  their  attachment 
lien;  the  judgment  directing  that  the  order  of  sale  should  be  suspended  to 
await  the  result  of  this  suit.  The  defendant  bank  asserts  that  on  the  17th 
day  of  January,  1882,  two  days  prior  to  the  levy  of  the  plaintiffs'  writ,  Gu- 
genheim &  Co.  were  indebted  to  it  in  the  sum  of  $6,300,  and  that  in  satisfac- 
tion of  about  $5,500  of  this  debt  they  purchased  Gugenheim  &  Co.'s  entire 
stock,  including  the  property  in  controversy.  H.  Fuller,  W.  A.  Williams,  J. 
M.  Lybrand,  and  J.  W.  Fuller  composed  the  banking  firm  doing  business 
under  the  style  "Wills  Point  Bank;"  and  when  the  attachment  was  levied  on 
a  part  of  the  goods  conveyed  by  Gugenheim  &  Co.  to  them,  they  made  the 
requisite  affidavit,  and  Hied  bond  to  try  the  right  to  the  property.  Appellees, 
in  making  up  issues,  alleged  that,  if  Gugenheim  &  Co.  made  a  sale  of  the 
goods  to  appellants,  this  was  done  with  intent  to  defraud  their  creditors; 
that  it  was  made  to  secure  a  pretended  debt,  having  no  real  existence;  and 
that  Gugenheim  remained  in  possession  after  the  pretended  sale,  selling  the 
goods  in  the  ordinary  course  of  trade,  as  he  had  theretofore  done.  The  de- 
fendants, in  tendering  issues,  alleged  that  two  days  before  the  goods  were 
seized  they  bought  from  Gugenheim  &  Co.  their  entire  stock  of  goods,  includ- 
ing those  in  controversy,  and  that  in  payment  they  released  Gugenheim  &  Co. 
from  about  $5,535.71  due  to  them  at  the  time,  which  was  the  full  value  of  the 
goods;  and  that  they  at  once  took  possession  of  the  goods,  and  so  were  at  the 
time  of  the  seizure.  They  also  denied  that  the  sale  was  made  with  intent  to 
hinder,  delay,  and  defraud  the  creditors  of  Gugenheim  &  Co.,  and  alleged 
that  they  purchased  for  the  honest  purpose  of  securing  the  payment  of  a 
bona  fide  debt.  They  also  alleged  that  Gugenheim  &  Co.,  at  the  time  they 
purchased,  owed  them  $6,337.50,  of  which  the  sum  released  on  account  of  the 
purchase  was  a  part.    The  trial  resulted  in  a  verdict  and  judgment  for  ap 
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It  does  not  appear  who  made  the  affidavit  claiming  the  property.  Williams, 
one  of  the  claimants,  testified  in  the  case  in  behalf  of  appellees,  and  in  the 
course  of  his  testimony,  after  stating  that  he  was  a  member  of  the  firm  at  the 
time  it  is  claimed  the  goods  were  purchased  from  Gugenheim  &  Co.,  but  that 
jhe  knew  nothing  personally  about  it,  stated  that  he  was  absent  from  their 
place  of  business,  and  received  a  letter  from  a  member  of  the  firm  in  reference 
to  the  purchase,  which  he  produced.  So  much  of  that  letter  as  has  bearing 
x>n  the  questions  before  us  is  as  follows:  "  Wills  Point,  Texas,  Jan'y  17, 
1882.  W.  A.  Williams,  Esq.,  PUot  Point,  Texas— Dkab.  Billy:  We  have 
purchased  Gugenheim  Sc  Co.  stock  goods,  but  will  not  make  it  known  for  a 
few  days,  on  account  of  some  goods  yet  to  arrive,  at  which  time  will  write 
you  all  the  particulars.  Don't  mention  this  to  any  person."  He  then  stated 
that  between  the  20th  apd  25th  of  the  same  month  he  received  another  letter 
giving  the  details  of  the  transaction  in  reference  to  the  stock  of  goods.  After 
accounting  for  the  non-production  of  that  letter,  he  stated  its  contents  as  fol- 
lows: "In  this  letter  Mr.  Lybrand  made  substantially  the  following  state- 
ments, to-wit:  That  their  attorney  had  told  them  that  a  mortgage  on  a  stock 
of  goods  would  not  hold;  that  the  bank  would  have  to  buy  the  stock  from 
Gugenheim  &  Co.  straight  out,  to  pay  their  debt,  which  was  about  $6,300; 
that  the  bank  did  buy  the  stock  from  Gugenheim  with  the  understanding,  at 
the  time,  that  Thompson  was  to  be  put  in  charge  of  the  goods,  but  that  he, 
Gugenheim,  was  to  stay  in  the  store  in  connection  with  the  business,  they 
allowing  him  a  living  out  of  it  until  the  debt  to  the  bank  was  paid,  when  the 
goods  were  to  go  back  to  Gugenheim;  that  the  purchase  had  been  made  to  keep 
Gugenheim's  creditors  from  attaching  the  goods. "  The  evidence  of  Williams 
in  regard  to  the  letter  last  referred  to,  was  objected  to  by  appellants  on  three 
grounds:  (1)  Because  there  was  no  issue  under  which  the  evidence  was  ad- 
missible; (2)  because  the  letter  was  a  privileged  communication;  (3)  because 
the  testimony  was  only  the  declaration  of  the  witness  "as  to  the  status  of  the 
transaction  between  Gugenheim  &  Co.  and  defendants,  made  long  after  the 
dissolution  of  the  partnership  between  witness  and  his  other  co-defendants." 
It  appears  elsewhere  in  the  record  that  the  partnership  between  Williams  and 
the  other  defendants  was  dissolved  January  1, 1883.  The  evidence  objected 
to  tended  to  show  that  there  was  not  a  sale  of  the  goods,  but  a  simulation, 
under  the  cover  of  which  the  goods  should  be  withdrawn  from  the  reach  of 
other  creditors;  or  that  the  transaction  should  be,  as  between  the  parties, 
nothing  more  than  a  mortgage  under  which  Gugenheim  &  Co.  should  remain 
in  possession  and  sell  In  the  ordinary  course  of  trade.  Either  of  those  condi- 
tions would  make  the  transaction  invalid  as  to  other  creditors  of  Gugenheim 
/&  Co.,  and  it  was  proper  to  receive,  under  the  issues  made,  the  evidence  of- 
fered. The  letter  was  an  admission,  made  by  one  member  of  the  firm,  shown 
to  have  been  present  at  the  time  the  transaction  with  Gugenheim  &  Co.  was 
consummated,  tending  to  show  what  its  real  nature  was,  and  in  reference  to 
which  either  partner  could  be  compelled  to  testify. .  Such  declarations  or  ad- 
missions, made  by  one  partner  to  another,  have  never  been  recognized  as 
privileged  communications.  The  fact  of  partnership  being  shown  to  have 
existed  at  the  time  the  letter  was  written,  and  at  the  time  the  transaction  to 
which  it  referred  occurred,  the  writing  of  the  letter  and  its  contents  might 
be  proved  by  any  person  having  knowledge  of  those  facts.  The  fact  that 
Williams  testified  after  the  dissolution  of  the  partnership  does  not  affect  the 
admissibility  of  the  evidence,  showing  an  admission  or  declaration  made  by 
one  member  of  the  firm  prior  to  dissolution. 

Appellants  offered  to  introduce  in  evidence  a  book  furnished  by  them  to 
Gugenheim  &  Co.,  in  which  was  contained  what  purported  to  be  a  statement 
of  the  debits  and  credits  between  them,  made  up  from  time  to  time  by  the  ap- 
pellants, and  embracing  a  period  before  and  after  the  transaction  through 
which  they  claim  the  goods.    The  credits  to  Gugenheim  &  Co.  were  shown 
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to  have  been  entered  in  his  presence,  or  in  the  presence  of  such  person  as  he 
sent  to  the  bank  with  money,  but  the  debits  to  that  firm  were  transcribed  by 
appellants  from  a  book  in  which  they  were  originally  entered.  That  such  en- 
tries in  a  pass-book  would  be  evidence  against  the  bank  in  a  controversy  be- 
tween it  and  the  depositor  is  true,  and  under  given  circumstances  such  evi- 
dence ought  to  be  received  against  the  depositor,  but  we  do  not  see  on  what 
ground  the  book  offered  could  be  received  against  a  third  person.  The  ad- 
mission of  bank-books  of  original  entry  is  governed  by  the  same  rules  as- the 
admission  of  the  books  of  shop-keepers  and  others,  which,  however,  may  be 
varied  by  the  course  of  business  between  the  parties.  Those  of  the  appel- 
lants, as  well  as  Gugenheim,  snowed  that  the  indebtedness  of  Gugenheim  & 
•Co.  to  appellants  prior  to  the  transaction  about  the  goods  was  about  as  claimed 
by  them,  and  the  testimony  of  the  other  partner,  Williams,  did  not  controvert 
this.  It  was  stated,  however,  by  Williams,  that  appellants  other  than  him- 
.self  were  partners  in  a  banking  business  before  he  became  a  member  of  the 
•  firm,  and  that,  prior  to  his  so  becoming,  about  $4,000  of  the  indebtedness  of 
•Gugenheim  &  Co.  accrued,  and  the  balance  afterwards.  Counsel  for  ap- 
pellees, in  presenting  an  argument  to  the  court  on  the  law  of  the  case,  in- 
sisted that  only  the  indebtedness  of  Gugenheim  &  Co.  accruing  after  Will- 
iams became  a  partner  should  be  looked  to  in  determining  whether  appel- 
lants paid  an  adequate  consideration  for  the  goods,  and  presented  a  charge 
embracing  that  view  of  the  law,  which  the  court  refused  to  give.  It  is  now- 
insisted  that  it  was  error  to  permit  such  an  argument  to  be  made  to  the  court 
in  closing.  Whether  the  question  was  raised  earlier  in  the  argument  is  not 
clear  from  the  statement  made  by  the  judge*  in  signing  the  bill  of  exceptions; 
but,  if  raised  only  in  the  closing  argument,  and  directed  to  the  court  with  a 
view  to  have  a  charge  on  the  point,  this  would  not  be  sufficient  ground  for  re^ 
versal.  The  evidence  was  voluminous,  and  it  was  the  right  of  counsel  for 
each  party  to  comment  upon  any  and  every  part  of  it;  but  if  in  opening  ar- 
gument any  item  of  evidence  was,  through  inadvertence  or  otherwise,  not 
commented  upon,  counsel  closing  the  argument  would  not  thereby  be  pre- 
cluded from  calling  the  attention  of  the  court  or  jury  to  it  While  it  is  the 
duty  of  counsel  opening  the  argument  of  a  cause  to  present  the  whole  case  as 
he  relies  upon  it,  both  of  law  and  fact,  yet  it  must  not  be  understood  by  this 
that  counsel  must  notice  every  particle  of  evidence  tending  to  establish  a  fact* 
or  otherwise  be  denied  the  right  to  refer  to  it.  Counsel  for  appellant,  in  ar- 
gument, as  in  the  issues  and  evidence  presented,  no  doubt  insisted  on  the 
adequacy  of  the  price  claimed  to  have  been  paid  for  the  goods  and  upon  the 
ireal  amount  of  the  indebtedness  of  Gugenheim  A  Co.  to  the  bank,  and  a  reply 
such  as  is  suggested  to  have  been  made  would  be  legitimate. 

In  support  of  a  motion  for  new  trial  appellants  proposed  to  introduce  affi- 
davits of  jurors  to  show  what  their  understandings  of  the  facts  were,  and 
upon  what  ground  they  rendered  a  verdict  in  favor  of  appellees,  and  these 
the  court  refused  to  hear.  That  such  affidavits  cannot  be  received  is  well 
settled.  Mason  v.  Russell,  1  Tex.  725;  Campbell  v.  Skidmore,  Id.  478;  KiU 
gore  v.  Jordan,  17  Tex.  346;  Little  v.  Birdwell,  21  Tex.  612;  Thomas  v. 
Zushlag,  25  Tex.  229;  Johnson  v.  State,  21  Tex.  769.  If  there  be  any  ex- 
ception to  this  rule  it  has  not  been  defined  in  any  case  in  this  state,  and  no 
facts  were  shown  by  the  affidavits  offered  which  are  not  met  by  the  cases  to 
which  we  have  referred.  It  is  urged  that  the  evidence  so  clearly  showed  that 
appellants  bought  the  goods  absolutely,  and  paid  therefor  an  adequate  con- 
sideration in  the  release  to  Gugenheim  So  Co.  for  so  much  of  that  firm's  in- 
debtedness as  to  have  required  the  motion  for  new  trial  to  be  granted.  Three 
members  of  the  firm  appellant,  as  well  as  Gugenheim,  made  a  case  by  their 
evidence  that  would  have  entitled  them  to  a  verdict;  but  there  was  other  evi- 
dence than  that  to  which  we  have  referred  which  looked  in  the  other  direction. 
It  was  shown  that  Gugenheim  So  Co.  were  insolvent,  and,  in  addition  to  his 
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evidence  before  referred  to,  Williams  testified  as  follows:  "In  the  summer  or 
fall  of  1882  I  went  out  on  a  camp  hunt  with  Mr.  H.  Fuller,  one  of  the  de- 
fendants, and  while  returning  to  Wills  Point  from  our  hunt,  we  had  a  con- 
versation about  the  Gugenheim  business,  in  which  Mr.  Fuller  said  that  the 
business  was  to  be  carried  on  in  the  name  of  the  Wills  Point  Bank  until  the 
Gugenheim  debt  to  the  bank  was  paid,  when  it  was  to  go  back  to  Gugenheim ;. 
that  Gugenheim  was  to  have  charge  of  and  run  the  business,  allowing  him  a 
living  out  of  it  only  during  the  time;  that  he  (Fuller)  did  not  care  anything 
about  what  became  of  the  goods,  or  of  Gugenheim  either,  after  they  got  their 
money  out  of  it;  that  he  had  given  Gugenheim  to  understand  that  when  the 
debt  to  the  bank  was  reduced  to  $1,000,  he  (Fuller)  would  help  him."  The 
same  witness  further  stated  that  "in  the  month  of  January,  1883,  about  one 
year  after  the  levy  of  the  attachment,  the  Wills  Point  Bank  rendered  a  state- 
ment to  me  of  the  resources  and  liabilities  of  the  bank,  in  which  there  ap- 
peared, under  the  head  of  resources,  a  claim  against  Gugenheim  &  Co.  for 
about  $2,600,  then  due  the  bank.  This  statement  was  made  about  the  time 
of  the  dissolution  of  my  partnership  with  the  bank.  It  was  in  .the  handwrit- 
ing of  J.  W.  Fuller,  one  of  the  firm,  and  was  transmitted  to  me  in  a  letter 
from  Mr.  Ly brand,  with  the  statement  that  it  was  substantially  correct." 
The  statement  and  accompanying  letter  were  produced*  and  showed  that 
Gugenheim  &  Co.  were  indebted  to  the  bank  in  the  sum  of  $2,636.64,  which 
was  then  regarded  and  stated  to  be  a  part  of  the  resources  or  assets  of  the 
bank;  that  the  statement  was  made  was  admitted  by  appellants.  These  per- 
sons stated  that  Gugenheim  &  Co.  were  indebted  to  the  bank  only  about  $800, 
after  buying  his  goods,  and  releasing  him  for  their  price,  and  that  this  in- 
debtedness was  not  increased  by  Gugenheim  &  Co.  afterwards.  The  explana- 
tion given  of  that  statement  by  one  or  more  of  appellants  is:  "The  item 
marked  'Gugenheim  &  Co.,  $2,636.64,'  was  intended  to  show  the  lossage  on 
the  business  we  had  bought  from  Gugenheim  &  Co.  Gugenbeim's  transfer 
of  the  stock  to  us  lacked  something  over  $800  of  paying  his  debt  to  us,  and 
in  prosecuting  the  business  we  bought  from  him  we  lost  sufficient  to  make 
these  two  items  $2,636.64."  The  jury  may  have  had  some  difficulty  in  un- 
derstanding how  losses  could  constitute  assets  or  resources;  and  may  have 
been  unable  to  understand  why  Gugenheim  &  Co.  should  be  charged  with 
losses  resulting  in  the  conduct  of  a  business  by  appellants  with  goods  they 
had  absolutely  bought  and  paid  Gugenheim  &  Co.  for.  If  appellants  bought 
the  goods  from  Gugenheim  &  Co.  the  loss  on  them  was  their  loss;  but  if  the 
transaction  was  not  what  it  appeared  to  be,  and  the  goods  remained  the  prop- 
erty of  Gugenheim  &  Co.,  then  that  firm  ought  to  bear  the  loss  of  a  business 
conducted  for  its  benefit,  even  though  the  receipts  from  the  business  by  agree- 
ment between  the  two  firms  were  to  be  applied  to  the  payment  of  debt  due 
appellants. 

The  verdict  may  be  wrong.  Whether  so,  depends  on  the  credibility  of  wit- 
nesses, which  was  for  the  determination  of  the  jury.  It  is  urged  in  this 
court,  and  not  before,  that  the  judgment  is  excessive,  in  that  damages  were 
given  on  the  value  of  the  property  claimed  which  were  in  excess  of  the  debt 
due  appellees.  If  interest  on  the  judgment  obtained  by  appellees  agiinst 
Gugenheim  &  Co.  be  computed  to  date  of  judgment  rendered  in  this  cause, 
to  say  nothing  of  the  costs  which  became  by  the  judgment  a  part  of  the  debt 
due  appellees,  there  may  bean  excess  of  a  few  cents  in  the  damages  awarded ; 
but,  if  so,  the  judgment  will  not  be  reversed  or  corrected  in  this  court,  when 
no  effort  was  made  in  the  court  below  to  have  this  done,  the  excess  being  so 
trifling.  There  are  some  other  matters  which,  without  any  assignment  of 
errors  raising  them,  appellants  attempt  to  raise  in  this  court,  but  they  are 
not  such  as  can  be  considered  without  proper  assignments  of  error.  There  is 
no  error  in  the  judgment  requiring  a  reversal,  and  it  will  be  affirmed. 
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Demoval  et  ah  v.  Davidson  County. 
{Supreme  Court  of  Tennessee.    January  17, 1889*) 

!•  Constitutional  Law— Taxation— Druggists  Selling  Liquors. 

Act  Tenn.  March  9, 1887.  provides  that  all  druggists  who  have  made  themselves 
liable  for  taxes  under  the  revenue  laws  of  18bl-82, 188&-84,  and  1885-86,  making 
them  liquor  dealers,  and  who  were  not  in  fact  using  the  druggist  license  as  a  blind, 
bat  were  in  good  faith  selling  liquors  as  medicine,  are  released  from  all  liability  for 
those  years.  Held*  that  druggists  who  sell  liquors  only  for  medicinal  purposes  are 
a  distinct  class  from  ordinary  liquor  dealers,  and  that  therefore  the  act  is  not  in 
violation  of  Const.  Tenn.  art.  11,  $  8,  prohibiting  the  suspension  of  any  general  law 
for  the  benefit  of  particular  individuals,  and  prohibiting  any  law  granting  to  indi- 
viduals tt  rights,  privileges,  immunities,  or  exemptions  other  than  such  as  may  be 
by  the  same  law  extended  to  any  member  of  the  community  who  may  be  able  to 
bring  himself  within  the  provisions  of  such  law. " 

8.  Taxation— Release  of  Former  Taxes— Power  of  State. 

The  act  of  1887  is  simply  an  exercise  of  the  state's  power  to  compromise  or  re- 
lease its  claims  against  debtors,  and  therefore  it  is  no  objection  to  the  act  that  no 
provision  is  made  for  refunding  the  tax  of  such  druggists  of  that  class  as  had  al- 
ready paid. 

8.  Constitutional  Law— Taxation— Retrospective  Legislation. 

That  the  act  applies  only  to  past  delinquencies,  and  has  no  prospective  effect,  does 
not  make  it  retrospective  within  the  inhibition  of  the  constitution. 

4.  Save— Unwise  Legislation. 

That  the  act  may  be  unwise,  presents  no  reason  for  declaring  it  void.  The  pol- 
icy of  such  legislation  is  not  for  the  courts  to  determine,  so  long  as  it  is  consti- 
tutional. 

6.  Taxation— Release  of  County  Taxes  bt  Legislature. 

The  legislature  has  the  power  to  release  county  taxes;  and,  the  release  in  the  act 
of  1887  being  of  all  liability,  it  extends  to  the  liability  incurred  to  counties  as  well 
as  to  the  state. 

Appeal  from  chancery  court,  Davidson  county;  Andrew  Allison,  Chan- 
cellor. 

Bill  for  injunction,  filed  by  complainant  Demoval  and  others  against  Da- 
vidson county,  to  compel  it  to  dismiss  an  action  pending  against  him  for  the 
recovery  of  liquor  dealer's  tax.  There  was  a  decree  granting  the  relief  prayed 
for,  and  defendant  appeals. 

Atty.  Qen.  9.  W.  Pickle.  Thos.  J  Freeman,  and  /.  B.  Daniels,  for  appel- 
lant.   East  <§  Fogg  and  Demoss  &  M alone,  for  appellees. 

Lxjrton,  J  The  material  question  arising  upon  this  appeal  involves  the 
constitutionality  of  an  act  of  the  legislature  passed  March  9, 1887,  entitled 
"An  act  to  relieve  druggists  of  all  taxes  that  have  accrued  against  them  as 
liquor  dealers  under  the  revenue  laws  of  1881-82,  1883-84,  and  1885-86." 
This  act  is  as  follows:  "Section  1  Be  it  enacted  by  the  general  assembly  of 
the  state  of  Tennessee,  that  all  druggists  in  this  state  who  have  made  them- 
selves  liable  for  taxes  as  liquor  dealers  under  the  revenue  laws  of  1881-82, 
1883-84,  and  1885-86,  making  them  liquor  dealers,  and  who  were  not  in  fact 
using  the  druggist  license  as  a  blind,  but  were  in  good  faith  only  selling  the 
prohibited  articles  as  medicine,  be,  and  they  are  hereby,  relieved  from  all  lia- 
bility for  those  years.  Sec.  2.  Be  it  further  enacted  that  in  all  cases  falling 
under  the  provisions  of  the  foregoing  section,  where  suits  have  been  brought 
and  are  now  pending  in  any  of  the  courts,  the  same  shall  be  dismissed  at  de- 
fendant's cost,  and  that  defendants  shall  be  liable  for  and  pay  all  attorney's 
fees  due  by  the  state  for  the  institution  and  prosecution  of  suits  against  drug- 
gists under  the  laws  of  1881-82, 1883-84,  and  1885-86.  Sec.  3.  Be  it  further 
enacted  that  this  act  shall  take  effect  from  and  after  its  passage;  the  public 
welfare  requiring  it."    Acts  1887,  p.  179. 

The  fiist  objection  urged  is  that  the  act  is  in  violation  of  article  11,  §  8,  of 
the  constitution,  which  reads  as  follows:  "The  legislature  shall  have  no 
v.lOs.w.no.7— 23 
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power  to  suspend  any  general  law  for  the  benefit  of  any  particular  individuals; 
nor  to  pass  any  law  for  the  benefit  of  individuals,  inconsistent  with  the  gen- 
eral laws  of  the  land;  nor  to  pass  any  law  granting  to  any  individual  or  indi- 
viduals rights,  privileges,  immunities,  or  exemptions  other  than  such  as  m^y 
be  by  the  same  law  extended  to  any  member  of  the  community  who  may  be 
able  to  bring  himself  within  the  provisions  of  such  law."  This  clause  "does 
not  prohibit  legislation  for  the  benefit  of  classes  composed  of  any  members  of 
the  community  who  may  bring  themselves  within  the  class."  Davis  v.  State, 
3  Lea,  380.  But  it  is  argued  that  all  liquor  dealers  constitute  a  class,  and  that 
this  act  singles  out  one  portion  of  the  class,  to-wit,  druggists  who  have  sold 
for  medicinal  purposes  only,  and  extends  relief  alone  to  them.  But  druggists 
are  not  liquor  dealers  in  any  true  sense.  It  is  a  fact  of  common  knowledge 
that  the  sale  of  liquors  for  medicinal  purposes  lias  until  very  lately  been  a  rec- 
ognized part  of  the  ordinary  and  legitimate  business  of  a  druggist,  and  per- 
missible under  the  ordinary  license  of  a  merchant  engaged  in  the  drug  business. 
If  a  druggist  sold  liquors  as  a  beverage,  he  became  thereby,  in  fact,  as  well  as 
in  law,  a  liquor  dealer.  The  revenue  laws  of  1881-82  and  subsequent  years 
were  extended  to  druggists  who  sold  liquors  for  any  other  than  sacramental 
uses.  Thus  druggists,  as  a  class,  eo  nomine,  were  required  to  pay  the  liquor 
dealer's  privilege  tax  if  they  sold  even  for  medical  purposes.  These  acts  were 
construed,  and  their  validity  passed  upon,  in  the  Druggist's  Tax  Cases,  re- 
ported in  1  Pickle,  449,  3  S.  W.  Bep.  490.  The  act  now  under  consideration 
extends  relief  to  all  this  class  who  have  made  themselves  liable  to  such  tax 
for  the  years  named  therein,  who  have  not,  by  the  character  of  their  sales, 
made  themselves  liquor  dealers  in  fact;  that  is,  the  relief  is  extended  to  all  of 
the  class  of  druggists  who  have  sold  for  medicinal  purposes  only,  while  those 
who  have  sold  as  a  beverage,  and  thereby  become  members  of  the  "liquor 
dealer"  class,  are  not  relieved. 

The  class  thus  described  by  the  act  forms  a  natural,  and  not  an  arbitrary,  class, 
and  legislation  with  regard  to  this  class  is  not  for  the  benefit  of  individuals 
within  the  meaning  of  the  constitution.  But  it  is  said  that  the  act  makes  no 
provisions  for  the  return  of  the  tax  to  such  as  have  paid  it,  and  that  it  is  there- 
fore partial.  This  might  be  dismissed  with  the  suggestion  that  it  does  not 
appear  that  there  are  any  such.  But  would  this  be  an  objection  to  such  an 
act?  This  liability,  after  it  was  incurred,  became  a  debt  due  the  state,  and 
the  relation  of  debtor  and  creditor  existed.  Can  the  state  release  or  compro- 
mise with  its  debtors?  Besolutions  and  acts  releasing  bail-bond  forfeitures, 
and  compromising  or  releasing  sureties  upon  the  bonds  of  revenue  and  other 
officers,  are  not  uncommon,  and  their  validity  has  been  unquestioned.  That 
the  power  to  settle,  compromise,  and  even  release  a  liability  due  the  state 
ought  to  exist  somewhere,  is  most  obvious.  Concerning  this  power  this  court, 
in  McE wen's  Case,  reported  in  5  Humph.  242,  said:  "That  the  legislature  of 
the  state,  in  the  absence  of  constitutional  prohibition,  is  the  proper  guardian 
and  protector  of  its  funds,  no  matter  for  what  purpose  appropriated,  and  that 
as  such  it  is  its  duty  to  watch  over  thein,  to  see  that  they  are  properly  secured, 
vested,  and  applied  as  the  law  may  direct,  is  a  proposition  so  palpably  in  ac- 
cordance with  reason  and  necessity  that  it  were  a  waste  of  time  to  enter  into 
an  argument  to  prove  it.  It  necessarily  follows  that  if  these  funds,  or  any 
portion  of  them,  be  out  of  the  treasury,  and  in  the  hands  of  a  citizen,  the 
power  to  collect,  compromise,  and  arrange  the  same  with  the  citizen  belongs 
to  the  legislature,  to  be  exercised  according  to  its  best  judgment,  for  the  secu- 
rity and  prosperity  of  the  state,  and  upon  principles  of  right  aud  justice  to  the 
citizen.  This  power  on  the  part  of  the  legislature  is  supreme,  and  when  ex* 
ercised  cannot  be  revised  or  called  in  question  by  any  other  power  whatever; 
and  it  may  be  exercised  by  that  body  in  its  collective  capacity,  or  it  may  be 
delegated  to  a  commission,  the  decision  of  which,  when  made  in  pursuance 
of  the  power  delegated,  is  equally  final  and  conclusive."    b  Humph.  285. 
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The  legislative  power  of  the  general  assembly  of  this  state  extends  to  every 
subject,  except  in  so  far  as  it  is  prohibited,  either  by  the  delegated  power  of 
the  federal  government,  or  by  the  restrictions  of  our  own  constitution.  Davis 
v.  State,  8  Lea,  876.  He  who  would  show  the  unconstitutionality  of  an  act 
of  the  legislature,  must  be  able  to  put  his  finger  upon  the  provisions  of  the 
constitution  violated.  That  the  power  of  compromising  or  releasing  a  liabil- 
ity may  be  abused,  is  no  answer  to  its  existence.  All  human  power  is  liable 
to  abuse.  The  power  of  public  opinion,  the  responsibility  of  legislators  to 
their  constituents,  are  likely  to  prevent  any  very  great  abuse  of  such  power,  and 
afford  reasonable  guaranties  for  its  proper  exercise.  There  is  no  clause  of  the 
constitution  which  prohibits  the  legislature  from  releasing  any  of  its  debtors, 
and,  indeed,  the  learned  counsel  representing  the  state  do  not  challenge  its 
existence  with  regard  to  individual  debtors  But  they  insist  that  its  exercise 
must  be  restrained  by  the  limitations  contained  in  the  constitution  requiring 
all  legislation  to  be  general.  This  argument,  if  sound,  might  require  the 
state,  if  it  released  one  debtor,  to  release  all  in  a  similar  situation.  This  is 
not  reasonable;  for  it  is  conceded  that  a  state  may  compromise  with  or  release 
a  single  debtor,  without  extending  the  same  terms  to  other  debtors  on  the 
same  account.  Now,  if  the  state  may  by  resolution  or  bill  compromise  with 
or  release  one  debtor,  or  the  sureties  upon  a  particular  bond,  why  may  it  not 
include  in  the  same  release  any  number  of  debtors?  If  such  an  act  or  resolu- 
tion would  be  valid  if  the  debtors  relieved  were  named,  why  will  it  not  be 
equally  valid  if  those  to  whom  relief  is  extended  are  by  the  act  so  described 
as  to  constitute  a  class?  We  can  see  none.  That  the  release  is  conditional 
upon  the  existence  of  certain  facts,  or  upon  acceptance  of  certain  terms,  such 
as  are  named  in  the  second  section  of  this  act,  where  suit  has  been  brought, 
is  not  at  all  objectionable.  The  second  section  is  operative  only  upon  the  col- 
lecting officers  of  the  state,  and  requires  them  to  dismiss  suits  pending  upon 
acceptance  of  the  terms  of  the  act  by  the  defendants.  It  contains  no  mandate 
to  the  courts. 

The  case  of  State  v;  Burnett,  6  Heisk.  186,  is  relied  upon  by  the  attorney 
general.  The  act  considered  in  that  case  was  one  refunding  to  the  tax-payers 
of  Roane  county  the  state  tax  on  property  paid  by  them  upon  the  assessment 
for  1864.  The  decision  in  that  case  was  put  upon  the  ground  that  the  act 
undertook  "to  donate  to  certain  individuals  in  Roane  county,  out  of  the  treas- 
ury of  the  state,  the  several  amounts  paid  by  them  into  the  treasury  in  1864, 
but  confers  no  such  benefit  on  the  other  individuals  in  other  counties  of  the 
state  who  had  made  like  payments. "  The  result  reached  in  the  case  was  right. 
The  donation  of  a  fund  from  the  state's  treasury  is  a  very  different  proposi- 
tion from  the  release  of  a  liability  to  the  state.  The  appropriation  of  publio 
money  to  other  than  public  purposes  would  be  beyond  the  legislative  power, 
and  in  a  clear  case  might  be  restrained  by  the  courts.  Trustees  v.  George,  14 
W.Va.  411, 35  Amer.  Rep.  760.  The  case  is  to  be  distinguished  from  this  in  an- 
other respect.  The  tax  refunded  in  that  case  was  a  property  tax.  The  tax 
released  in  this  case  is  a  privilege  tax.  Article  2,  §  28,  of  the  constitution 
requires  that  property  taxation  shall  be  equal  and  uniform,  while  there  is  no 
such  express  requirement  as  to  privileges,  which  the  same  section  declares 
may  be  taxed  in  such  manner  as  the  legislature  may  from  time  to  time  direct. 
Kurth  v.  State,  2  Pickle,  134,  5  S.  W.  Rep.  593. 

The  refunding  of  a  property  tax  to  the  people  of  one  county  would  probably 
operate  as  unequal  taxation.  That  case  in  no  aspect  is  controlling  as  to  the 
question  now  under  consideration,  for  if  the  validity  of  the  act  releasing  cer- 
tain tax-payers  who  have  incurred  liability  for  a  privilege  tax  depends  upon 
its  applicability  to  all  members  of  the  community  in  a  like  situation,— a  ques- 
tion which  we  reserve, — then  the  requirement  is  met  in  this  case,  for  drug- 
gists selling  liquors  for  medicinal  purposes  only,  form  a  natural,  and  not  an 
arbitrary,  class,  distinct  from  liquor  dealers  in  any  true  or  legal  sense  of  the 
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term.  The  act  is  therefore  not  one  for  the  benefit  of  individuals  within  the 
meaning  of  the  constitution.  That  the  act  applies  alone  to  past  delinquencies, 
and  has  no  prospective  effect,  does  not  make  it  retrospective  legislation  in  the 
sense  of  the  constitution.  All  release  acts  or  xesolutions,  settling,  compro- 
mising, or  releasing  liabilities  due  the  state,  are  in  one  sense  retroactive,  but 
there  can  be  no  doubt  that  the  state  may  pass  such  retroactive  laws  as  only 
waive  her  own  right  without  violating  the  constitution.  Black,  Const.  Prohib. 
§  221;  Davis  v  Dawes,  4  Watts  &  S.  401;  Lewis  v.  Turner,  40  Ga.  416;  May- 
ers v.  Byrne,  19  Ark.  308.  That  such  a  release  act  may  have  been  unwise, 
presents  no  reason  for  declaring  it  void.  The  policy  of  such  legislation  may 
be  debatable,  but  the  legislature  must  settle  all  such  questions  under  their  re- 
sponsibility to  their  constituents.  The  question  as  to  this  court  is  one  of  leg- 
islative power.  If  this  exists,  the  act  must  stand.  The  operation  of  the  act 
is  obviously  a  release  of  all  who  have  made  themselves  liable  by  sales  for  me- 
dicinal uses.  It  does  not,  therefore,  matter  whether  the  liability  has  been  re- 
duced to  judgment  before  the  passage  of  the  act,  or  is  still  the  subject  of  a 
pending  suit.  If  the  party  liable  chooses  to  rely  upon  the  release,  he  may  do 
so  by  injunction  bill  as  in  this  case,  or  by  pleading  it  and  offering  to  comply 
with  the  terms  of  the  second  section  when  suit  was  pending  at  the  passage  of 
the  act. 

Does  the  act  release  the  liability  of  complainant  to  Davidson  county  for  this 
privilege  tax?  We  think  it  does.  The  liability* was  incurred  to  both  state 
and  county  under  the  same  law,  and  upon  the  same  state  of  facts.  The  act 
releases  the  class  of  citizens  described  in  the  act  from  all  liability  incurred 
during  certain  years.  The  terms  are  comprehensive  enough  to  embrace  lia- 
bility to  the  county  as  well  as  the  state.  The  state  may  release  a  liability  to 
the  county  for  such  a  tax  as  well  as  it  may  release  liability  to  itself.  The 
county  is  but  an  emanation  from  the  state.  It  does  not  exercise  any  power  or 
franchise  under  contract  between  itself  and  the  state.  The  latter  creates,  and 
it  may  destroy.  The  state  delegates  the  power  of  taxation,  but  it  may  with- 
draw such  power,  and  itself  assess  taxes  for  municipal  purposes.  Luehrman 
v.  Taxing  Diet.,  2  Lea,  425.  If  the  legislature  may  wholly  withdraw  the  tax- 
ing power  from  a  county,  it  may  release  a  tax  assessed  by  the  county.  The 
greater  power  includes  the  less.  There  is  no  contract  that  the  county  shall  be 
permitted  to  collect  such  a  tax,  and  no  creditor's  rights  are  involved  in  the  case 
under  consideration. 

The  case  of  Nashville  v  Herbert,  5  Sneed,  186,  is  not  in  point  The  legis- 
lature has  no  authority  to  authorize  a  county  to  levy  a  tax  for  any  other  than 
a  county  purpose.  Const,  art.  2,  §  29.  Therefore,  an  act  authorizing  the  ap- 
plication of  a  county  tax,  assessed  for  county  purposes,  to  be  paid  over  to  the 
city  of  Nashville  to  be  used  for  city  purposes,  was  void.  This  is  all  that  was 
decided  in  that  case.  What  is  said  about  contract  rights  or  vested  rights  is 
dictum. 

The  act  relied  upon  by  complainants  is  valid,  and  the  decree  of  the  chancel- 
lor affirmed,  there  being  no  error  in  his  decree* 


Bright  v.  Moorb. 
(Supreme  Court  of  Tennessee.    January  1,  1880.) 

Limitation  of  Actions— Disabilities— Butts  against  Personal  Represbntatiybs. 

A  period  of  two  months,  elapsing  between  the  death  of  the  maker  of  a  note  and 
the  granting  of  administration  on  his  estate,  is  to  be  excluded  in  computing  time 
under  the  statute  of  limitations,  under  Code  Tenn.  (Mill.  &V.)|  8454,  enacting 
that  "the  time  between  the  death  of  a  person  and  the  grant  of  *  *  *  adminis* 
tration  on  his  estate,  not  exceeding  six  months,  *  *  •  is  not  to  be  taken  as  a 
part  of  the  time  limited  for  commencing  actions  which  lie  against  the  personal 
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Appeal  from  circuit  court,  Lincoln  county;  M.  D.  Smallman,  Judge. 
John  M.  Bright,  for  appellant.    N.  P.  Carter,  for  appellee. 

Caldwell,  J.  On  the  5th  of  January,  1881,  W.  G.  Bright  executed  a 
promissory  note  to  H.  L.  Moore  for  $175,  due  12  months  after  date.  Bright 
died  November  20,  1887,  leaving  the  note  unpaid.  Letters  of  administration 
upon  his  estate  were  granted  to  Anna  B.  Bright,  January  24,  1888,  and 
Moore  brought  this  action  against  her  on  the  26th  of  July,  1888,  to  collect 
said  note.  The  suit  was  commenced  before  a  justice  of  the  peace,  who  ren- 
dered judgment  for  Moore.  The  administratrix  appealed  to  the  circuit  court, 
where  the  circuit  judge  tried  the  case  without  the  intervention  of  a  jury,  and 
pronounced  judgment,  as  did  the  justice  of  the  peace,  in  favor  of  Moore,  for 
the  full  amount  of  the  note  with  interest  thereon.  The  administratrix  ap- 
pealed on  error  to  this  court. 

The  only  defense  interposed  in  the  court  below,  and  the  only  one  relied  upon 
here  by  the  learned  counsel  of  appellant,  is  the  statute  of  limitations  of  six 
years.  Was  the  action  barred  ?  From  the  dates  already  given  it  is  readily  seen 
that  six  years,  six  months,  and  twenty-one  days  elapsed  between  the  maturity 
of  the  note  and  the  commencement  of  this  action.  It  is  conceded  that  the 
nix  months  immediately  following  the  grant  of  letters  of  administration,  dur- 
ing which  suit  would  not  lie  against  the  administratrix,  must  be  excluded  in 
the  computation  of  the  time  necessary  to  complete  the  bar  of  the  statute  in 
her  favor;  but  after  the  exclusion  of  that  six  months  there  still  remains  a 
period  of  six  years  and  twenty-one  days  between  the  date  of  the  maturity  of 
the  note  and  the  bringing  of  this  suit.  The  insistence  is  that  the  statute  of 
limitation  was  running  during  the  whole  of  the  latter  period,  and  that  the 
bar  is  inevitable.  This  contention  is  met  by  a  provision  of  the  law,  which 
makes  a  further  exclusion  of  two  months  and  four  days — the  time  between 
the  death  of  Bright  on  the  20th  of  November,  1887,  and  the  qualification  of 
his  administratrix*  on  the  24th  of  January,  1888.  Section  3454  of  the  Code, 
(Mill.  &  V  )  is  in  the  following  language:  "The  time  between  the  death  of 
a  person  and  the  grant  of  letters  testamentary,  or  of  administration  on  his 
estate,  not  exceeding  six  months,  and  the  six  months  within  which  a  per- 
sonal representative  is  exempt  from  suit,  is  not  to  be  taken  as  a  part  of  the 
time  limited  for  commencing  actions  which  lie  against  the  personal  repre- 
sentative." This  statute,  in  the  clearest  terms,  excludes  from  the  time  to  be 
computed  under  the  statute  of  limitations  not  only  the  first  six  months  after 
the  grant  of  letters  testamentary  or  of  administration,  but  also  the  time  elaps- 
ing between  the  death  of  the  debtor  and  the  grant  of  such  letters,  provided 
only  that  the  latter  period  excluded  shall  not  exceed  six  months.  In  other 
words,  the  statute  of  limitation  does  not  run  against  the  creditor  of  a  dead 
man's  estate  from  the  date  of  his  death  until  the  expiration  of  six  months 
after  the  qualification  of  an  executor  or  administrator  on  his  estate,  unless 
the  whole  period  should  exceed  twelve  months.  In  no  event  will  the  cessation 
of  the  statute's  operation  be  for  a  longer  time  than  one  year.  It  will  be  for 
less  than  one  year  when  the  time  between  the  death  of  the  debtor  and  the 
qualification  of  his  personal  representative  is  less  than  six  months.  The  first 
six  months  after  the  qualification  of  the  personal  representative  is  excluded, 
because  no  suit  can  be  maintained  against  him  during  that  time  (Code  Mill.  & 
V.  §  8112;)  and  the  period  between  the  death  and  the  qualification,  not  to  ex- 
ceed six  months,  is  excluded  because  there  is  no  one  whom  the  creditor  may 
sue  daring  that  time,  Applying  this  construction  of  section  8454  of  the  Code 
to  the  facts  of  this  case,  and  making  proper  exclusions,  it  is  readily  demon- 
strated that  the  six  years  statute  of  limitation  had  not  run  its  full  time,  and 
that  the  bar  was  not  complete  when  this  suit  was  brought.  Let  the  judg- 
ment be  affirmed  with  cost* 
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Steffner  et  ah  c.  Burton. 
(Supreme  Court  of  Tennessee.    November  12, 1888.) 

Costs— Right  of  Plaintitf  to  Costs— Action  fob  Damages. 

Under  act  Tenn.  1829,  (Mill.  &  V.  Code,  5  8922,)  providing  that  no  more  oosts  than 
damages  can  be  recovered  in  actions  for  false  imprisonment,  etc.,  unless  the  recov- 
ery exceed  five  dollars,  where  a  jurv  is  waived  in  an  action  for  false  imprisonment 
and  assault  and  battery,  and  the  judge  finds  five  dollars  damages,  the  plaintiff  must 
pay  all  costs  in  excess  of  five  dollars. 

Appeal  from  circuit  court,  Sullivan  county;  Andrew  J.  Brown,  Judge. 

This  was  an  action  by  J.  P.  Burton  against  J.  N.  Steffner  and  others  for 
false  imprisonment  and  assault  and  battery.    Defendants  appealed. 

C.  /.  St.  John  and  N.  M.  Taylor,  for  appellants,  ffaynes  &  Haynes.  for 
appellee. 

Caldwell,  J.  Burton  sued  Steffner  and  others  for  $1,000,  as  damages  for 
false  imprisonment  and  assault  and  battery.  The  ease  was  tried  by  the  cir- 
cuit judge  without  a  jury.  He  found  the  issues  in  favor  of  tfre  plaintiff,  as- 
sessed his  damages  at  five  dollars,  and  rendered  judgment  against  the  defend- 
ant for  that  sum,  and  all  costs.  Steffner  and  his  co-defendants  have  appealed 
in  error  to  this  court.  The  only  assignment  of  error  is  with  respect  to  the 
adjudication  of  costs;  the  contention  of  appellants  being  that  they  cannot  law- 
fully be  required  to  pay  more  than  dwti  dollars  costs,  because  the  damages  as- 
sessed against  them  do  not  exceed  five  dollars.  The  disposition  of  court  costs 
has  been  a  fruitful  subject  of  legislative  enactment.  Since  1794  the  rule  has 
been  that  the  successful  party  in  all  civil  actions  is  entitled  to  judgment  for 
full  costs,  unless  otherwise  directed  by  law.  Acts  1794,  c.  1,  §  74,  (Car.  &' 
Nich.  p.  188;)  Code,  (Mill.  &  V.)  §  3921.  Prior  thereto,  in  1715,  it  had  been 
enacted  that  a  plaintiff  in  an  action  of  slander,  who  recovered  damages  under 
five  dollars,  "could  recover  only  so  much  costs  as  damages."  Acts  1715,  c. 
27,  §  8,  (Car.  &  Nich*  p.  188.)  And  thereafter,  in  1811,  it  was  enacted  that, 
in  suitsafor  the  recovery  of  damages  occasioned  by  the  overdo  wing  of  water 
by  the  erection  and  operation  of  a  grist-mill  or  other  water-works  of  utility, 
the  plaintiffs  shall  in  no  instance  recover  a  greater  sum  in  costs  than  the  dam- 
ages assessed  by  the  jury,  and  that  the  residue  of  the  costs  should  be  adjudged 
against  the  plaintiff.  Acts  1811,  c.  91,  §§  1,  2,  (Car.  A  Nich.  p.  189.)  In 
1829  it  was  enacted  that  in  all  civil  actions  for  assault,  assault  and  battery, 
malicious  prosecution,  and  false  imprisonment,  the  "plaintiff  shall  recover  no 
more  costs  than  damages,  unless  the  amount  of  damages  given  him  shall  ex- 
ceed the  sum  of  five  dollars."  Acts  1829,  c.  1,  §  1,  (Car.  &  Nich.  p.  190.) 
Each  of  the  three  acts  last  named  made  an  exception  to  the  general  rule  that 
the  successful  party  is  entitled  to  recover  full  costs,  and  yet  no  two  of  them 
made  the  same  provision  with  respect  to  oosts.  By  the  act  of  1715,  the  plain- 
tiff in  the  given  case  was  deprived  of  his  right  to  recover  full  costs  only  when 
his  recovery  of  damages  was  for  a  less  sum  than  five  dollars,  in  which  event 
he  was  allowed  to  recover  only  so  much  cost  as  damages.  By  the  act  of  1829 
he  was  denied  full  costs  when  his  recovery  of  damagt-s  was  not  for  a  greater 
sum  than  five  dollars,  and  by  the  act  of  1811  he  could  in  no  event  recover 
more  costs  than  damages,  whether  the  damages  recovered  be  less  or  greater 
than  five  dollars.  This  lack  of  harmony  in  these  statutes  must  have  been  in 
the  minds  of  the  legislators  when,  in  1852,  the  foregoing  provisions  of  the  act 
of  1811  were  repealed;  and  instead  thereof  another  act  was  passed  providing 
that,  in  suits  for  damages  occasioned  by  the  overflowing  of  water  from  the 
same  cause  mentioned  in  the  act  repealed,  the  successful  plaintiff  should  re- 
cover full  costs,  except  when  his  judgment  for  damages  should  not  exceed  five 
dollars,  in  which  case  he  should  recover  no  more  costs  than  damages.    Acts 
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1851-52,  c.  146,  §  1.  This  enactment  brought  the  different  classes  of  actions 
mentioned  in  the  acts  of  1811  and  of  1829  within  the  same  special  rule,  or  the 
same  exception  to  the  general  rule,  with  respect  to  costs;  but  it  left  the  mat- 
ter of  costs,  in  an  action  for  slanderous  words,  subject  to  the  other  special 
rule  provided  by  the  act  of  1715.  It  would  seem  that  this  remaining  want  of 
conformity  in  the  law  of  costs  was  observed  and  intended  to  be  overcome  by 
the  compilers  of  our  Code,  who  compressed  the  several  provisions  into  one  sec- 
tion, as  follows:  "In  all  civil  actions  founded  upon  assaults,  assaults  and  bat- 
tery, malicious  prosecution,  false  imprisonment,  slanderous  words,  or  for  the 
recovery  of  damages  for  overflowing  of  water  by  the  erection  of  a  grist-mill, 
or  other  water- works  of  utility,  the  plaintiff  recovers  no  more  costs  than  dam- 
ages, unless  the  recovery  exceed  five  dollars."  Code  1858,  8  3198;  Code  Mill. 
A  V.  §3922. 

Bu(  as  a  matter  of  fact,  and  notwithstanding  actions  for  slanderous  words 
are  expressly  included  in  the  section  just  quoted,  the  provision  for  costs  in  the 
act  of  1715  was  compiled,  separately,  and  placed  under  its  appropriate  head  of 
"Slander  and  Libel, "  in  a  subsequent  chapter  and  section  of  the  Code,  in  these 
words:  "Where  the  verdict  in  slander  is  under  five  dollars,  the  plaintiff  shall 
recover  no  more  costs  than  damages."  Code  1858,  §  3402;  JCode  Mill.  &  V. 
8  4138.  Since  the  adoption  of  the  Code  of  1858,  section  3402,  and  not  section 
3198,  has  been  held  to  be  the  law  in  an  action  of  slander,  and  a  plaintiff  in 
such  an  action  with  a  judgment  for  the  sum  of  five  dollars  damages  has  been 
allowed  to  recover  all  costs.    Bates  v.  Sullivan,  3  Ilead,  633,  634. 

Nevertheless,  as  to  the  other  actions  therein  enumerated,  section  3198  is 
controlling  iu  matters  of  costs,  and  by  its  provisions  the  present  case  must  be 
determined;  this  action  being  for  false  imprisonment,  and  assault  and  battery, 
and  the  damages  assessed  not  exceeding  five  dollars.  It  matters  not  that  the 
damages  were  assessed  by  the  circuit  judge  instead  of  a  jury;  for,  by  the  stat- 
ute permitting  parties  litigant  to  waive  their  right  of  trial  by  jury,  and  by  the 
uniform  practice  of  this  court,  the  finding  of  the  facts  by  the  circuit  judge, 
when  the  trial  by  jury  has  been  waived,  as  was  done  in  this  case,  is  treated  as 
the  verdict  of  a  jury.  The  finding  of  the  trial  judge  that  the  plain  tiff  had  been 
damaged  to  the  extent  of  five  dollars  by  the  wrongful  acts  of  the  defendant 
has  the  same  force  and  virtue  as  the  verdict  of  a  jury  assessing  his  damages 
at  the  same  amount  would  have  possessed,  and  the  rules  of  law  applicable  to 
the  costs  of  the  litigation  in  the  one  case  are  the  same  as  those  that  would  be 
applied  in  the  other  case.  We  have  seen  that  this  case  falls  within  an  excep- 
tion to  the  general  rule  that  the  successful  party  is  entitled  to  recover  all  costs 
from  his  unsuccessful  adversary,  and  that  the  statute  making  this  exception 
will  permit  the  plaintiff  in  this  case  to  recover  only  so  much  costs  as  damages; 
the  damages  not  being  in  excess  of  five  dollars.  But  it  may  be  said  that  there 
is  no  express  provision  on  the  face  of  the  act  for  the  disposition  of  the  balance 
of  the  costs.  That  is  true.  There  is  no  such  express  provision ;  nevertheless 
we  think  there  can  be  no  serious  difficulty  in  determining  what  disposition  the 
law-makers  intended  should  be  made  of  the  balance  of  the  costs  in  such  a  case. 
All  costs  must  be  paid  by  some  party  or  parties  to  the  litigation,  and  it  is  the 
duty  of  the  court  to  adjudge  all  the  costs  in  every  case.  Hence,  when  it  is 
enacted  that  in  a  certain  case  and  contingency  the  plaintiff  shall  recover  only 
a  given  amount  ftf  the  costs,  it  follows,  by  necessary  implication,  that  the  leg- 
islators intended  that  the  defendant  in  such  a  case  and  contingency  should 
have  a  recovery  for  the  residue  of  the  costs.  The  object  of  this  legislation 
was  to  prevent  frivolous  and  vexatious  litigation;  to  keep  parties  out  of  court 
when  the  injury  done  was  so  trivial  in  its  nature  and  extent  that  a  recovery 
could  not  be  obtained  for  more  than  five  dollars  damages.  The  object  is  praise- 
worthy; the  enactment  a  wholesome  law,  which  should  be  cheerfully  enforced 
by  the  courts.  We  hold,  therefore,  that  the  assignment  of  error  is  well  made, 
and  that  the  plaintiff  is  liable  for  all  costs  in  excess  of  five  dollars. 
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In  the  case  of  Gardenhire  v.  Mi-Combs,  I  Sneed,  83,  a  different  result  was 
reached,  and  each  party  was  required  to  pay  his  own  costs,  after  allowing  the 
plaintiff  a  recovery  against  the  defendant  for  one  dollar  of  costs ;  that  being 
the  amount  of  damages  recovered.  That  was  an  action  for  damages  occa- 
sioned by  the  overflowing  of  water  on  the  plaintiff's  land,  and  the  costs  were 
adjudged  under  the  act  of  1852,  the  principal  object  of  which  was  held  to 
have  been  the  relief  of  the  plaintiff  in  such  a  case  from  the  payment  of  that 
part  of  the  costs  in  excess  of  the  sum  recovered  as  damages.  That  such  was 
the  principal  object  of  the  act  of  1852  was  inferred  from  the  fact  that  it  re- 
pealed the  second  section  of  *the  act  of  1811,  which  in  terms  provided  that  the 
plaintiff  should  pay  all  costs  beyond  the  amount  of  damages  recovered  by  him. 
We  think  that  inference  was  not  well  drawn  from  the  fact  stated,  or  from 
anything  else  appearing  in  the  act  of  1852  or  elsewhere,  and  that  the  decision 
in  that  case  was  unsound,  and  should  not  be  followed  as  a  precedent.*  The 
object  of  the  act  of  1852  must  have  been,  *s  the  result  was,  to  bring  that  class 
of  actions  referred  to  in  the  act  of  1811  within  the  same  special  rule,  (relating 
to  costs,)  which  had  in  the  mean  time  been  established  with  respect  to  other 
actions  by  the  act  of  1829;  and  the  manifest  purpose  of  all  these  enactments, 
that  of  1715,  1811,  1829,  and  1852,  was  to  discourage  frivolous  and  vexatious 
litigation. 

But  if  the  Gardenhire  Case  were  approved  upon  its  own  reasoning,  it  would 
not  control  the  case  at  bar,  because  that  reasoning  has  no  application  to  this 
case,  which  in  no  sense  stands  upon  the  act  of  1852  or  of  1811,  but  entirely  upon 
the  act  of  1829,  as  brought  into  the  Code,  without  change  in  meaning. 

As  to  costs,  the  judgment  is  reversed,  and  judgment  will  be  entered  here  in 
favor  of  Burton  for  five  dollars  as  damages,  and  for  the  same  amount  as  costs. 

The  residue  of  the  costs  below,  and  all  the  costs  of  this  court,  are  adjudged 
in  favor  of  appellants,  and  against  Burton. 


Brakefield  t>.  Anderson. 
(Supreme  Court  of  Tennessee.    January  12, 1689.) 

Specific  Performance— Contract— Statute  of  Frauds. 

Although  in  Tennessee  an  oral  contract  for  the  sale  of  land  is  not  taken  out  of  the 
statute  by  possession  and  part  payment,  yet  such  a  contract  1b  not  void,  but  void- 
able, and  where  both  parties  to  a  bill  for  specific  performance  treat  the  contract  as 
valid,  and  differ  only  as  to  the  amount  due,  it  is  error  to  dismiss  the  bill  on  the 
ground  that  the  contract  is  oraL 

Appeal  from  chancery  court,  Franklin  county;  W.  8.  Bearden,  Chan- 
cellor. 

JSill  for  specific  performance,  brougtit  by  W.  W.  Brakefield  against  James 
Anderson.     The  bill  was  dismissed  at  the  hearing,  and  complainant  appeals. 

John  Simmons  and  Marks  <&  Gregory,  for  appellant.  Brannon  &  Banks, 
for  appellee. 

Caldwell,  J.  In  August,  1876,  W.  W  Brakefield  bought  of  James 
Anderson  37 J  acres  of  land  in  Fnnklin  county,  and  went  immediately  into 
possession.  More  than  eight  years  thereafter,  in  November41, 1884,  Brakefield 
filed  the  original  bill  in  this  cause,  setting  out  the  contract,  and  alleging  the 
payment  of  the  purchase  money,  and  the  refusal  of  Anderson  to  convey  him 
the  land;  and  praying  for  a  specific  performance  of  the  contract,  if  that  could 
be  granted  by  the  court,  and,  if  not,  that  he  be  allowed  a  recovery  for  the  pur- 
chase money  paid,  and  also  for  the  value  of  improvements  by  him  placed  upon 
the  land.  Anderson  answered  the  bill,  admitting  the  contract,  but  denying 
that  the  whole  of  the  price  had  been  paid.  In  his  answer  he  further  says: 
"The  trade  was  made  in  good  faith  by  respondent,  and  he  is  able,  ready,  and 
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willing  to  make  complainant  a  warranty  deed  to  said  37}  acres  of  land  when-  » 
ever  complainant  pays  him  the  balance  of  the  purchase  money  and  the  inter- 
est now  due  upon  the  land."  The  answer  is  then  filed  as  a  cross-bill,  with 
a  prayer  that  Anderson  be  allowed  a  decree  against  Brakefield  for  the  balance 
of  purchase  money  due,  and  that  the  land  be  sold  for  the  satisfaction  thereof. 
Brakefield  answered  the  cross-bill,  insisting,  as  in  the  original  bill,  that  he 
had  paid  all  the  purchase  money  for  the  land.  Upon  these  pleadings  and 
proof  that  the  contract  had  never  been  reduced  to  writing,  the  chancellor,  on 
bis  own  motion,  pronounced  a  decree  rescinding  the  sale,  and  referring  the 
cause  to  the  master  for  an  account  of  purchase  money  paid,  improvements, 
rents,  and  taxes.  In  due  time  a  decree  was  made  upon  the  report  of  the  mas- 
ter and  exceptions  thereto.     Brakefield  has  appealed. 

The  decree  rescinding  the  sale  is  manifestly  erroneous,  and  will  be  reversed. 
The  learned  chancellor  must  have  been  of  the  opinion  that  the  contract  of 
sale  was  absolutely  void  for  all  purposes,  because  resting  in  parol;  and  that 
a  court  should  not,  therefore,  in  any  event,  assist  in  its  enforcement.  This 
is  a  mistaken  view  of  the  law.  It  is  true  that  the  statute  provides  that  no  ac- 
tion shall  be  brought  upon  any  contract  for  the  sale  of  land,  unless  the  con- 
tract, or  some  memorandum  thereof,  shall  be  reduced  to  writing,  and  signed 
by  the  vendor,  or  some  other  person  by  him  thereunto  lawfully  authorized. 
Code,  Mill.  A  V  §  2423,  subsec.  4.  And  it  is  likewise  true,  under  the  decis- 
ions of  this  court,  and  contrary  to  those  of  the  English  courts,  that  part  per- 
formance of  a  parol  contract  for  the  sale  of  land,  by  delivery  of  possession  on 
the  one  side  and  payment  of  a  portion  or  the  whole  of  the  purchase  money  on 
the  other,  will  not  render  the  contract  binding,  or  take  it  out  of  the  operation 
of  the  statute.  PatUm  v.  McClure,  Mart.  &  Y.  335;  Crippen  v  Bearden, 
5  Humph.  130;  Sheid  v  Stamps,  2  Sneed,  177;  Jennings  v  Bishop,  MS. 
Op.,  (Nashville,  Dec.  1883.)  But  the  statute  is  operative  to  defeat  a  verbal 
contract  only  when  interposed  by  one  of  the  parties.  Such  a  contract  may  be 
enforced  by  the  consent  and  upon  the  application  of  both  parties.  So  long  as 
it  is  recognized,  affirmed,  and  adhered  to  by  vendor  and  vendee,  it  cannot  be 
annulled  by  the  voluntary  action  of  the  court.  The  sounder  view  is  that  a 
verbal  sale  of  land  is  not  void  ah  initio,  but  only  voidable  at  the  election  of 
either  party,  and  not  enforceable  by  one  against  the  will  of  the  other,  who 
abandons  or  repudiates  it.  The  decisions  of  this  court  have  not  been  alto- 
gether harmonious  upon  this  subject.  In  several  of  them  such  sales  have  been 
characterized  as  void,  (Pepkin  v.  James,  1  Humph.  325;  Crippen  v.  Bearden, 
5  Humph.  130;  Hurst  v.  Means,  2  Swan,  598;  Sheid  v.  Stamps,  2  Sneed, 
175;)  and  in  many  others  they  have  been  held  to  be  voidable  merely,  (Sneed 
v.  Bradley,  4  Sneed,  304;  Hilton  v.  Duncan,  1  Cold.  320;  Roberts  v.  Fran* 
cis,  2  Heisk.  134;  Hamilton  v.  Gilbert,  Id .  681 ;  Mason  v.  Swan,  6  Heisk.  455.) 
In  some  of  the  cases  of  the  former  class,  no  distinction  was  taken,  or  was  nec- 
essary to  be  taken,  between  the  terms  "void"  and  "voidable."  But  the  dis- 
tinction suggested  by  the  words  themselves  was  expressly  made  in  the  cases 
of  the  latter  class,  wherein  parol  sales  were  held  to  be  voidable  only,  and  not 
void. 

The  later  case  of  Biggs  v.  Johnson  was  an  action  at  law  by  a  vendee  in 
possession,  to  recover  from  the  vendor  purchase  money  paid  under  an  insuf- 
ficient written  contract  for  the  sale  of  land.  Johnston  insisted  that  the  ac- 
tion could  not  be  maintained,  because  Biggs  did  not  surrender  possession  of 
the  land  before  commencing  the  suit.  The  majority  of  the  court  held  that 
the  actual  removal  from  the  land  by  the  vendee  was  not  a  prerequisite  to  his 
right  of  action,  but  that  notice  of  his  election  to  abandon  the  contract  was 
sufficient  to  authorize  his  suit.  In  the  decision  of  that  case  the  learned  judge 
who  delivered  the  majority  opinion  said  that  the  contract  was  "void  in  law, 
having  no  element  of  legal  obligation  enforcible  against  either  party."  Biggs 
v.  Johnson,  MS.  Op.,  (Jackson,  April,  1876.)    In  the  case  pf  a  "bill  by  the 
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vendee  to  rescind  a  verbal  contract  for  tbe  sale  of  land,  tins  court  said :  M  There 
is  no  contest  as  to  the  question  of  the  right  to  rescind  such  a  contract  by  either 
party,  or  rather  to  treat  it  as  void  at  their  option,  since  the  case  of  Biggs  v. 
Johnson."  Wenters  v.  Elliott,  1  Lea,  676.  To  the  same  effect  is  the  lan- 
guage used  and  tbe  decision  made  in  tbe  case  of  Hays  v.  Worsham,  9  Lea, 
593.  But  even  .these  three  cases  concede,  by  implication  at  least,  that  the  con* 
tract  is  binding  upon  the  parties  until  one  of  them  elects  to  rescind  or  abandon 
it.  Whether  this  is  true  or  not,  it  is  very  certain  that  no  one  of  them  under- 
took to  decide,  or  could  properly  have  decided  under  the  facts  therein  dis- 
closed, that  the  courts  were  authorized  to  annul  such  a  contract  when  both 
parties  interested  were  insisting  upon  its  execution. 

Later  still  is  the  case  of  Jennings  v.  Bishop,  wherein  this  court,  speaking 
through  Judge  Cooper,  said:  MA  parol  contract  for  the  sale  of  land  is  not 
absolutely  void,  for  it  may  be  specifically  executed  as  against  either  party, 
if  he  fails  or  refuses  to  rely  upon  the  statute;  and,  if  the  parties  themselves 
choose  to  execute  the  contract,  third  parties  cannot  object."  MS.  Op.,  (Nash- 
ville, Dec.  1883.)  We  follow  this  case,  not  only  because  it  is  the  most  recent 
utterance  of  this  court  upon  the  subject  treated,  but  also  because  we  think  it 
rests  upon  sound  reason,  and  will  better  subserve  the  ends  of  justice  than  a 
contrary  or  different  holding.  Either  party  may  repudiate  the  contract  when 
ever  he  may  choose  to  do  so,  without  incurring  any  liability  for  its  breach; 
but  when  one  party  seeks  its  enforcement  through  the  courts,  the  statute,  to 
be  made  available  to  the  other  party,  must  be  by  him  relied  upon  as  a  defense. 
"The  doctrine  is  now  well  established  that,  upon  a  bill  for  the  specific  execu- 
tion of  such  a  contract,  if  the  contract  be  fully  set  forth  in  the  bill,  and  the 
defendant  admits  it  in  his  answer,  and  submits  to  waive  the  statute  of  frauds, 
or,  what  is  deemed  equivalent  to  a  waiver,  does  hot  insist  upon  the  statute  as 
a  defense,  a  specific  performance  of  the  contract  will  be  decreed."  Sneed  v. 
Bradley,  4  Sneed,  304;  Hudson  v.  King,  2  Heisk.  573.  As  we  have  seen, 
Judge  Cooper  puts  the  same  doctrine  more  briefly  in  these  words:  "*  *  * 
It  [the  parol  contract]  may  be  specifically  executed  as  against  either  party  if  he 
fails  or  refuses  to  rely  upon  the  statute. "  Jennings  v.  Bishop,  supra.  In  the 
case  at  bar  neither  party  relies  upon  the  statute.  On  the  contrary,  the  vendee 
comes  with  his  bill,  and  seeks  the  execution  of  the  contract;  and  the  vendor 
not  only  does  not  interpose  the  statute  as  a  defense  to  the  vendee's  action, 
but  he  brings  his  answer  and  cross-bill  and  affirmatively  asks  the  court  to  en- 
force tbe  contract  in  his  behalf.  Both  parties  come  with  appropriate  plead* 
ing,  and  say  they  want  their  contract  carried  out.  When  this  is  done,  the 
reason  of  the  statute — the  prevention  of  fraud  and  perjury — ceases,  and  the 
chancellor,  instead  of  setting  the  contract  aside,  should  have  decreed  its  specific 
execution ;  the  case  being  one  in  other  respects  (as  this  one  is)  justifying  spe- 
cific performance  by  a  court  of  equity. 

The  proof  shows  a  balance  of  $27.50  of  the  purchase  price  still  unpaid;  to 
this  must  be  added  818.20  interest;  making  in  all,  $45.70.  For  this  sum 
Anderson  is  entitled  to  a  decree  under  his  cross-bill,  and  unless  payment 
thereof  shall  be  made  in  90  days  from  this  date,  the  land  will  be  sold.  If, 
however,  the  said  sum  shall  be  paid  within  that  time,  then  Anderson  will  be 
required  to  make  Brakefield  an  absolute  deed  with  the  usual  covenants.  The 
costs  of  this  court  and  the  court  below  will  be  equally  divided  between  them. 
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Davis  d.  Davis. 
(Supreme  Court  of  Tennessee.    January  8, 1889.) 

1.  EXSCUTOB8   AND    ADMINISTRATORS— SaUB    OF   DECEDENT'S   RbAL   ESTATE— JURISDIO 

tion  o»  County  Court. 

Under  Code  Tenn.  §|  8106,  8108,  giving  the  chancery  and  circuit  courts  juris- 
diction of  a  bill  for  the  sale  of  a  decedent's  real  estate  in  ease  of  a  deficiency  of  per* 
sonalty,  and  section  4980,  subsec.  6,  and  sections  5005, 5045,  giving  the  county  court 
jurisdiction  to  sell  property  of  insolvent  estates,  and  the  circuit  court  concurrent 
Jurisdiction  with  the  chancery  and  county  courts  to  Bell  decedent's  lands  to  pay 
debts  where  the  personal  assets  are  insufficient,  and  the  chancery  court  concur- 
rent jurisdiction  with  the  circuit  and  county  courts  for  that  purpose,  the  county 
court  has  jurisdiction  of  a  bill  for  the  sale  of  a  decedent's  realty  for  payment  ox 
debts  when  the  personal  estate  is  insufficient,  though  there  is  no  suggestion  that 
the  estate  is  insolvent. 

2.  Libel  and  Slander— Evidence. 

In  an  action  for  slander  for  charring  plaintiff  with  perjury  in  giving  testimony 
on  such  a  bill,  evidence  that  plaintiff  was  sworn  on  such  bill  and  gave  testimony, 
and  that  defendant  charged  nim  with  having  committed  perjury  therein,  is  mate- 
rial, and  should  be  admitted. 

Error  to  circuit  court,  De  Kalb  county;  M.  D.  Smallman,  Judge. 

Action  by  J.  P.  Davis  against  T.  J.  Davis  for  slander.  Plaintiff  appeals 
in  error.  Code  Tenn.  §  4980,  subsec.  6,  gives  the  county  court  "original  juris- 
diction in  *  *  *  the  settlement  of  insolvent  estates,  and  for  this  pur- 
pose to  sell  rial  or  personal  property  belonging  thereto,  *  *  *  where 
the  amount  of  the  estate  does  not  exceed  $3,000."  By  section  5005  circuit 
courts  "have  concurrent  jurisdiction  with  chancery  and  county  courts  to 
*  *  *  sell  land  to  pay  debts  of  decedents  where  the  personal  assets  are 
insufficient. "  Section  5045  declares  that  the  chancery  court  "  has  j  nrisdiction 
concurrent  with  the  circuit  and  county  courts  of  proceedings  *  *  *  for 
the  sale  of  land  at  the  Instance  of  the  creditors  of  the  decedent  if  the  property 
is  insufficient  to  satisfy  the  debts  of  the  estate." 

Jt.  C.  Nesmith,  Alvan  Avant,  and  Webb  &  Moore,  for  appellant.  2*.  &. 
Adcoek  and  John  B.  Robinson,  for  appellee. 

Caldwell,  J.  This  is  an  action  for  slander,  brought  in  the  circuit  court 
of  De  Kalb  county,  by  J.  P.  Davis  against  T.  J.  Davis.  It  is  averred  in  the 
declaration  that  the  defendant  falsely  and  maliciously  charged  the  plaintiff 
with  having  committed  the  crime  of  perjury,  while  testifying  in  his  deposi- 
tion as  witness  to  a  certain  material  matter  about  which  he  had  been  sworn 
in  the  cause  of  T.  J.  Davis,  administrator  et  al.9  against  Coleman  Davis  et  ah, 
then  pending  in  the  county  court  of  De  Kalb  county.  The  defendant  put  in  a 
plea  of  not  guilty.  On  the  issue  thus  made  the  parties  went  to  trial  before 
court  and  jury.  Verdict  and  judgment  were  for  the  defendant,  and  plaintiff 
appealed  in  error. 

At  the  trial  below  the  plaintiff  examined  the  clerk  of  the  county  court, 
who  testified  that  be  qualified  plaintiff  to  the  deposition  referred  to  in  the 
declaration.  Then  the  deposition  itself  and  other  portions  of  the  record  in 
the  county  court  cause  were  introduced  as  evidence  in  behalf  of  the  plaintiff. 
From  that  record  it  appeared  thatT.  J.  Davis,  administrator  of  Solomon  Davis, 
deceased,  and  other  persons,  filed  their  bill  in  the  county  court  of  De  Kalb 
county  to  sell  land  belonging  to  the  estate  of  said  decedent,  for  the  payment 
of  debts  against  his  estate,  and  for  distribution  of  the  residue  of  the  proceeds 
of  the  land  among  his  heirs,  the  complainants  and  defendants  in  the  bill; 
that  In  doe  time  that  cause  was  referred  to  the  clerk  for  a  report  as  to  the 
amount  of  personal  assets  received,  disbursed,  and  still  in  the  hands  of  the 
administrator;  as  to  bona  fide  debts  against  the  estate  theretofore  paid  by  the 
administrator,  and  those  yet  unpaid;  and  as  to  amount  and  value  of  real 
estate,  and  the  necessity  of  selling  same  for  payment  of  debts,  or  for  division 
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of  proceeds  among  the  heirs.  It  farther  appears  from  that  record  that  J.  P. 
Davis,  the  plaintiff  in  the  present  action,  claimed  to  be  a  creditor  of  that  es- 
tate to  the  extent  of  8780,  due  by  account  for  services  rendered  the  decedent; 
that  he  filed  his  claim  in  that  cause,  and,  pending  the  reference  to  the  clerk, 
was  sworn  by  the  clerk,  and  gave  his  deposition  to  establish  the  justice  of 
his  said  demand;  and  that  his  wife  and  daughter  also  appeared  before  the 
clerk,  and  gave  their  depositions  for  the  same  purpose. 

After  the  examination  of  that  clerk  and  the  introduction  of  the  county 
court  record  as  evidence  in  the  preseut  case,  as  has  already  been  stated,  the 
plaintiff  was  placed  upon  the  witness  stand,  and  by  his  counsel  asked  to  state 
whether  or  not  he  was  sworn  and  testified  as  a  witness  in  the  said  cause  of 
Davis  et  al.  v.  Davis  et  al.§  and  whether  or  not  the  defendant  in  the  present 
case  had  charged  him  with  having  committed  perjury  in  his  testimony,  as 
contained  in  his  deposition  in  that  cause.  The  defendant  objected,  and  the 
court  refused  to  permit  the  plaintiff  to  answer  the  question.  The  ground  of 
the  objection,  as  stated  in  the  bill  of  exceptions,  was  '"because  neither  the 
county  court  nor  its  clerk  had  any  power  or  jurisdiction  to  hear,  try,  or  de- 
termine said  matter  of  account  in  controversy  between  J  P.  Davis  and  the 
administrator,  and  because  it  was  immaterial,  and  said  clerk  could  not  legally 
administer  said  oath  to  the  plaintiff."  The  plaintiff's  wife  and  daughter  were 
each  offered  by  him  to  prove  that  they  heard  the  defendant  make  the  charge 
against  him,  (the  plaintiff;)  but  the  court  refused  to  let  them  answer,  upon 
the  same  objection  by  defendant.  The  action  by  the  trial  judge  in  sustaining 
the  objection  and  refusing  to  permit  the  witnesses  to  answer  the  questions  is 
now  assigned  as  error  by  appellant. 

If  it  be  true,  as  assumed  in  the  first  part  of  the  objection,  that  the  county 
court  had  no  jurisdiction  of  the  matter  of  the  account  in  controversy,  it 
would  follow,  as  assumed  in  the  latter  part  of  the  objection,  that  such  matter 
of  account  and  the  deposition  were  immaterial  in  that  proceeding,  and  that 
the  clerk  was  not  authorized  to  administer  the  oath  to  the  defendant.  Jones 
▼.  Marts,  11  Humph.  216,  Burkett  v  McCarty,  10  Bush,  758.  So  that  the 
paramount  question  in  this  connection  is  whether  or  not  the  county  court  had 
jurisdiction  of  the  matter  about  which  J.  P.  Davis  testified  in  his  deposition. 
If  such  jurisdiction  existed,  the  testimony  was  material,  and  the  clerk  had 
authority  to  qualify  the  deponent.  This  record  fails  to  state  in  what  particu- 
lar the  trial  judge  deemed  the  county  court  wanting  in  jurisdiction  of  the 
claim  relative  to  which  the  plaintiff  deposed.  We  infer,  however,  that  he 
was  of  opinion  that  the  county  court  had  jurisdiction  to  entertain  a  bill  to  sell 
land  of  a  deceased  person  for  the  payment  of  debts,  and  to  adjudicate  disputed 
claims  only  in  cases  of  insolvency,  and  that  the  jurisdiction  failed  in  that 
case  because  the  insolvency  of  the  estate  of  Solomon  Davis,  deceased,  had 
not  been  suggested.  Such  is  the  position  now  taken  by  appellee's  counsel,  in 
argument  at  the  bar,  to  sustain  the  action  of  the  court  below.  The  conclu- 
sion that  the  insolvency  of  the  estate  had  not  been  suggested,  is  fully  justified 
by  the  record  of  the  county  court  proceedings.  The  bill  did  not  allege  such 
suggestion,  but  was  framed  as  a  bill  in  chancery  to  sell  land  to  make  assets 
for  the  payment  of  debts,  under  the  act  of  1827,  which  did  not  require  or  con- 
template a  previous  suggestion  of  insolvency  By  the  plain  letter  of  the  act, 
the  chancery  and  circuit  courts  have  jurisdiction  of  such  a  bill,  and  are  au- 
thorized and  required  to  adjudicate  all  claims  presented  against  the  estate  of  a 
decedent.  Code,  (Mill.  &  V.)  §§  3105,  8106.  And  by  construction  of  that 
act,  in  connection  with  other  provisions  of  the  Code,  (sections  5005,  5045, 
4980,  subsec.  6 A  it  is  now  well  settled  that  the  county  court  has  concurrent 
jurisdiction  with  the  chancery  and  circuit  courts  to  sell  land  for  the  payment 
of  debts,  though  the  insolvency  of  the  estate  has  not  been  formally  suggested. 
Burgner  v.  Burgner,  11  Heisk.  732;  Kindell  v.  Titus,  9  Heisk.  727;  Norville 
v.  Coble,  1  Lea,  467;  Connell  v.  Walker,  6  Lea,  712.    Then  it  is  certain  that 
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the  county  court  of  De  Kalb  county  had  full  Jurisdiction  of  the  matter  about 
which  the  plaintiff  gave  his  deposition;  that  the  clerk  of  that  court  had  am- 
ple authority  to  administer  the  oath  to  him;  and  that  the  testimony  was  mate- 
rial. If  that  testimony  be  false,  the  witness  was  guilty  of  legal  perjury;  and 
if  true,  the  alleged  charge  that  it  was  false  is  slanderous  and  actionable. 

The  action  of  the  court  in  rejecting  the  evidence  offered  by  the  plaintiff 
was  erroneous.  For  that  error  the  judgment  is  reversed,  and  the  case  re- 
manded for  a  new  trial.    The  appellee  will  pay  the  costs  of  the  appeal. 


Batcliff  t>.  Belfont  Iron- Works  Co. 
{Court  of  Appeals  of  Kentucky.    December  1, 1888.) 

1.  Ejectment— Possession— Frbviocs  Entry— Instructions. 

In  ejectment,  neither  party  proved  title  from  the  state,  though  claiming  under  a 
common  source.  Plaintiff  showed  possession.  Defendant  proved  no  possession 
prior  to  that  of  plaintiff,  unless  a  lease  executed  by  his  predecessor  included  the 
land  in  controversy,  as  to  which  the  evidence  was  conflicting.  At  plaintiff's  in- 
stance, an  instruction  was  given  relative  to  the  possessory  title  necessary  to  a  re- 
covery, which  did  not  define  the  effect  of  possession  under  said  lease,  if  it  included 
the  disputed  land.  Other  instructions  stated  that  plaintiff  could  recover  unless  de- 
fendant! or  those  under  whom  he  claimed,  had  held  actual  possession  by  entry  pre- 
vious to  plaintiff's,  and  that,  if  defendant  or  his  privies  had  held  actual  possession 
of  a  well-defined  boundary,  including  the  land  in  controversy,  by  such  previous  en- 
try, they  should  find  for  him.  Held,  that  all  the  instructions  together  were  equiv- 
alent to  a  direction  to  find  for  defendant  if  the  lease  referred  to  included  the  land 
in  controversy,  and  the  omission  to  so  charge  in  the  first  instruction  was  harmless. 

2.  Bamb— EviDBNci—  Adverse  Possession. 

Under  such  circumstances  it  is  not  necessary  that  plaintiff  should  show  adverse 
possession  for  15  years  in  order  to  recover. 
8.  Estoppbi^-In  Pais. 

One  who,  upon  being  asked  by  an  intending  purchaser  of  land  if  he  has  any  claim 
thereto,  replies  that  he  has  none,  and  relying  upon  that  statement  the  land  is  pur- 
chased, ia  estopped  from  afterwards  setting  up  his  claim  as  against  the  grantee 
of  said  purchaser. 
4.  Landlord  and  Tenant— Attornment  to  Stranger. 

There  being  evidence  tending  to  show  that  one  of  plaintiff's  tenants  surrendered 
/possession  to  defendant,  without  plaintiff's  consent,  an  instruction  that  such  sur- 
render was  void,  and  did  not  divest  plaintiff  of  its  possession,  is  warranted  by 
Gen.  St.  Ky.  c.  68,  art.  1,  $  16,  providing  that  the  attornment  of  a  tenant  to  a  stranger* 
shall  be  void  unless  with  the  landlord's  consent,  or  pursuant  to  the  judgment  of  a 
court. 

Appeal  from  circuit  court,  Carter  county;  George  N.  Brown,  Judge. 

Ejectment  by  the  Belfont  Iron-Works  Company,  a  corporation,  against  John 
T.  Batcliff,  for  land  in  Carter  county.  Judgment  for  plaintiff,  and  defend* 
ant  appeals. 

Thomas  W.  Mitchell,  J.  D.  Jones,  and  W.  IT.  Julian,  for  appellant.  B.  F. 
Dulin,  for  appellee. 

Lewis,  C.  J.  This  is  an  action  of  ejectment,  upon  the  trial  of  which,  re- 
sulting in  favor  of  the  plaintiff,  neither  party  exhibited  title  to  the  land  ia 
contest,  which  was  deduced  from  the  commonwealth.  The  plaintiff  put  in 
evidence  a  deed  from  Dulin,  commissioner  of  the  Greenup  circuit  court,  oa 
behalf  of  the  heirs  of  Richard  Graham,  for  412  acres,  described  as  part  of  Gra- 
ham's 188,320  acres,  to  Hiram  and  William  Pope,  dated  in  1873,  and  also  a 
deed  from  the  Popes,  dated  in  1874,  to  it,  the  plaintiff,  for  354  acres.  It  ap- 
pears from  the  testimony  that,  although  the  deed  was  not  made  by  Dulin  un- 
til 1873,  the  land  was  sold,  and  a  survey  made  of  it,  in  1866;  and  in  1867  or 
1868  the  Popes  built  a  cabin  upon  it,  which  was  occupied  by  their  tenants- 
three  or  four  years,  when  the  house  was  burned,  and  the  land  was  not  occu- 
pied thereafter  by  them  nor  their  vendee,  the  plaintiff,  until  November,  1881,. 
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when  the  latter  leased  it  in  writing  for  one  year  to  Coleman,  who  went  upon 
it  as  its  tenant,  another  cabin  having  been  built.  But  a  short  time  thereafter 
a  tenant  of  the  defendant  Ratcliff  got  possession  by  hiring  Coleman  to  leave, 
and  there  is  evidence  tending  to  show  that  was  done  at  the  instigation  and  at 
the  expense  of  the  defendant.  The  defendant  exhibited  a  deed  from  the  sher- 
iff of  Greenup  county,  dated  1819,  to  James  Ward,  for  188,320  acres,  which, 
as  recited  in  the  deed,  was  sold  under  execution  for  small  amounts  against  the 
estate  of  Henderson  and  Linton,  surviving  trustees  of  Richard  Graham,  de- 
ceased, and  also  a  deed  to  himself,  dated  1872,  from  Wornack  and  wife, — the 
latter  a  daughter  of  Ward, — for  a  tract  of  land,  the  boundary  of  which  it  is 
contended  covers  the  land  in  dispute.  There  is  testimony  that  in  1853  one 
Gilbert  leased  a  tract  of  land  within  the  Graham  survey  from  Ward,  and  in 
1866  leased  the  same  from  Wornack  and  wife;  but,  though  he  cleared  and 
cultivated  a  small  portion,  does  not  appear  to  have  lived  on  it.  And  one  of 
the  questions  in  this  case  is  whether  the  land  conveyed  by  Wornack  and  wife 
in  1872  is  part  of  that  tract.  Though  both  plaintiff  and  defendant  claim  un- 
der the  Graham  patent,  the  evidence  is  not  such  as  to  directly  connect  the  title 
of  either  of  them  with  it,  and  the  question  is  as  to  the  superior  possessory 
right.  0 

The  first  instruction  given  by  the  court  is  as  follows:  "That  the  plaintiff 
has  not  made  out  a  title  deducible  from  the  commonwealth,  but  if  the  Jury 
believe  from  the  evidence  that  the  plaintiff,  or  those  under  whom  he  claims, 
had  purchased  the  land  in  controversy,  and  took  a  deed  for  same,  and  entered 
upon  and  took  actual  possession  of  said  land  before  the  bringing  of  this  suit,  then 
the  jury  will  find  for  the  plaintiff  the  land  in  controversy. M  That  instruction 
is  not  proper,  unless  qualified  and  explained  by  other  instructions,  showing 
all  the  conditions  for  such  recovery,  and  also  saving  the  hypothetical  rights  of 
the  defendant.  The  plaintiff  in  ejectment  may  recover  on  a  bare  possession 
when  there  has  been  an  actual  disseisin  or  ouster,  and  even  when  there  has 
not  been  such  ouster,  and  the  defendant  appears  to  be  a  trespasser  without 
color  of  title.  Fowke  v.  Darnall,  5  Litt.  (Ky.)  316.  The  second  of  these  con- 
ditions does  not,  however,  exist  in  this  case.  It  is  also  settled  that  where  the 
possession  of  the  plaintiff  and  the  entry  upon  it  by  the  defendant  are  shown, 
the  right  of  recovery  cannot  be  resisted  by  showing  that  there  is  or  may  be  an 
.outstanding  title  in  another,  but  only  by  showing  that  the  defendant  himself 
either  has  title  or  authority  to  enter  under  the  title.  Sotoder  v.  McMillan,  4 
Dana,  456.  For,  as  said  in  that  case,  the  plaintiff  "can  no  more  be  deprived 
by  the  defendant's  wrongful  act  of  the  presumptions  and  rights  attaching  to 
a  peaceable  possession  than  the  defendant  can  acquire  them."  The  fact  of 
the  plaintiff  being  in  the  peaceable  possession  of  the  land  under  the  deed  from 
Popes,  and  claiming  to  the  extent  of  the  boundary  defined  by  that  deed,  and 
also  marked,  is  made,  in  an  instruction,  a  condition  of  its  right  of  recovery. 
There  was  no  evidence  the  defendant  himself  had  ever,  previous  to  the  alleged 
wrongful  entry  by  him,  been  in  the  actual  possession  of  any  part  of  the  land. 
On  the  contrary,  the  possession,  unless  the  Popes  held  it,  was  vacant  from 
1872,  the  date  of  the  Wornack  deed.  But  as  there  was  evidence  tending  to 
show  that  Ward,  and,  after  him,  Wornack  and  wife,  by  their  tenants,  pre- 
vious to  the  entry  by  Popes,  occupied  and  put  improvements  upon  several  dis- 
tinct parcels  of  land  within  the  Graham  survey,  including  the  one  leased  to 
Gilbert,  it  was  a  proper  and  necessary  subject  of  inquiry  by  the  jury  whether 
the  Gilbert  lease  did  in  fact  include  the  land  in  controversy,  the  evidence  in 
regard  thereto  being  conflicting. 

The  fifth  instruction  is  as  follows:  "The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  the  defendant  and  those  under  whom  he 
claims  did  not  take  the  actual  possession  of  the  land  in  controversy,  that  the 
several  entries  made  by  them  were  limited  by  them  and  tenants,  or  did  not  in- 
clude the  land  in  controversy,  then  the  law  does  not  require  the  possession  of 
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the  plaintiff,  as  directed  in  the  first  instruction,  to  extend  the  period  of  fifteen 
years;  and  if  they  so  believe,  and  also  believe  that  the  plaintiff  had  the  actual 
possession  thereof  under  its  deed  by  entry  thereon  and  making  improvements, 
and  the  defendant  or  those  in  his  employ  entered  upon  the  same  before  the 
bringing  of  the  suit,  they  will  find  for  the  plaintiff  the  land  in  controversy." 
As  said  substantially  in  that  instruction,  the  plaintiff  was  entitled  to  recover, 
unless  the  defendant  and  those  under  whom  he  claims  had  the  actual  posses- 
sion by  entry  previous  to  that  of  the  plaintiff,  which  involved  the  inquiry 
whether  the  tract  leased  to  Gilbert  included  the  land  in  controversy.  And  as 
the  jury  were  in  another  instruction  directed  to  find  for  the  defendant  in  case 
they  believed  he  and  those  under  whom  he  claims  had  the  actual  possession, 
•claiming  to  a  well-defined  boundary,  before  the  entry  of  the  plaintiff,  and  such 
boundary  included  the  land  in  controversy,  they  must  have  understood  the 
fifth  instruction  as  requiring  a  verdict  for  the  defendant,  if  it  was  included  in 
the  boundary  of  the  tract  leased  to  Gilbert.  The  fifth  instruction  was  rather 
prejudicial  to  the  plaintiff  in  pretermitting  an  inquiry  as  to  the  effect  of  the 
possession  becoming  vacant  as  to  the  defendant  in  1872,  and  in  making  a  pos- 
session by  the  plaintiff  and  those  it  claims  under  for  15  years  a  condition,  in 
any  case,  of  its  right  to  recover. 

Section  16,  art.  1,  c.  63,  Gen.  St.,  provides  that  M  the  attornment  of  a  tenant 
to  a  stranger  shall  be  void  unless  it  be  with  the  consent  of  the  landlord,  or 
pursuant  to  or  in  consequence  of  the  judgment  of  a  court"  It  was  therefore 
proper  to  instruct  the  jury  that  if  the  tenant  of  the  plaintiff  "surrendered  his 
possession  of  the  land  to  the  defendant  without  the  consent  of  the  plaintiff, 
the  same  was  void,  and  the  legal  possession  was  not  changed  by  it,  and  the 
plaintiff  was  not  divested  of  its  possession  by  said  surrender  to  the  defendant n 

The  following  instruction  was  also  proper:  "If  before  Popes  had  obtained 
their  deed  from  Grahams  and  Beaty's  heirs  for  the  land  in  contest,  and  before 
they  had  paid  jfor  the  same,  one  or  both  the  Popes  went  to  Hatcliff ,  and  asked 
him  if  he  had  any  claim  on  said  land,  and  he  told  him  or  them  he  did  not  claim 
any  land  on  the  south  side  of  Little  Sinking,  and  they  were  induced  to  take 
the  deed  and  pay  for  said  land  by  reason  of  said  statement  of  Batcliff,  then 
Batcliff  is  barred  of  now  setting  up  claim  to  said  land  against  their  vendee, 
the  plaintiff."  It  has  been  often  decided  by  this  court  that  where  a  person 
encourages  or  induces  another  to  buy  an  estate  he  is  estopped  from  thereafter 
setting  up  any  prior  claim  he  may  have  had.  Springle  v.  Morrison,  8  Litt 
(Ky.)  55;  Harrison  v.  Edwards,  Id.  350;  Geratdt  v.  Anderson,  2  Bibb,  543; 
Barclay  v.  Hendricks,  3  Dana,  379;  Sale  v.  Crutehfleld,  8  Bush,  645.  And 
in  our  opinion  the  facts  upon  which  that  instruction  is  based,  if  true,  are  de- 
cisive of  this  case. 

According  to  the  views  we  have  already  expressed  it  was  not  necessary  to 
a  recovery  by  the  plaintiff  that  it  should  either  show  a  title  to  the  land  in  con- 
troversy derived  from  the  commonwealth,  or  an  adverse  possession  for  a  pe- 
riod of  15  years;  and  the  instruction  asked  by  the  defendant,  containing  such 
conditions  of  its  right  to  recover,  was  properly  refused.  Nor  did  the  court  err 
in  refusing  the  one  relating  to  champerty;  for  the  question  involved  was 
whether  or  not  the  tract  leased  by  Gilbert  covered  the  land  in  dispute,  and 
there  was  evidence  justifying  the  finding  of  the  jury  it  did  not.  Moreover,  as 
before  said,  the  possession  as  to  the  defendant  was  vacant  when  the  plaintiff 
entered.  As  the  converse  of  the  proposition  stated  in  each  of  the  other  in- 
structions asked  by  the  defendant  was  intelligibly  stated  in  those  given,  the 
court  did  not  err  in  refusing  them,  and,  perceiving  no  ruling  of  the  court  by 
which  the  substantial  rights  of  the  defendant  were  prejudiced,  the  judgment 
must  be  affirmed. 
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Fox  et  ux.  t>.  Mt.  Sterling  Nat.  Bank, 
{Court  of  Appeal*  of  Kentucky.    January  10, 1889.) 

Judgment— Equitable  Relief— Evidence. 

Where,  in  an  action  against  a  husband  and  wife  on  a  note  executed  by  them,  re- 
citing that  it  was  given  for  necessaries  furnished  the  maker's  family,  judgment  is 
rendered  subjecting  the  land  of  the  wife  to  the  payment  of  the  debt,  the  wife  can- 
not have  the  judgment  set  aside  on  an  allegation  made  for  the  first  time  that  the 
note  was  obtained  by  fraud,  and  its  recitals  false;  the  reason  assigned  for  not  mak- 
ing such  defense  in  the  original  action  being  that  she  was  ignorant  of  tbe  nature  of 
the  proceeding,  and  of  the  recitals  of  the  note. 

Appeal  from  circuit  court,  Montgomery  county;  John  £.  Cooper,  Judge* 
The  Mt.  Sterling  National  Bank  sued  T.  H.  Fox  and  wife,  H.  C.  Fox,  upon 
a  note  executed  by  them,  and  obtained  a  decree  ordering  a  sale  of  certain  land, 
the  property  of  the  wife.  Tbe  note  recited  that  it  was  given  for  necessaries 
furnished  the  maker's  family.  Mrs.  H.  Clay  Fox  and  her  husband  sued  the 
Mt.  Sterling  National  Bank  to  set  aside  so  much  of  the  aforesaid  decree  as  or- 
dered a  sale  of  Mrs.  Fox's  land,  upon  the  ground  that  the  recital  contained 
in  the  note  originally  sued  on  was  false  and  fraudulent,  and  had  been  dis- 
covered by  Mrs .  Fox  since  the  decree  was  obtained.  A  demurrer  to  plaintiffs' 
petition  having  been  sustained,  they  appeal. 

T.  H.  Mines  and  V.  B.  Young,  for  appellants.  Lewis  Opperson,  for  appel- 
lee. 

Pryor,  J.  The  facts  alleged  in  the  petition  might  have  been  presented  as 
a  defense  to  the  original  action,  but  it  is  too  late  after  judgment  has  been  ren- 
dered, and  the  land  of  the  wife  subjected  to  the  payment  of  the  note,  to  set 
up  for  the  first  time  the  alleged  fraud  on  the  part  of  the  bank  in  procuring 
the  note  and  obtaining  the  judgment.  The  note,  is  signed  by,  both  husband 
and  wife,  and  recites  on  its  face  that  it  was  given  for  necessaries  furnished 
the.  family.  Suit  was  instituted  on  the  note,  and  the  land  of  the  wife  sub- 
jected to  its  payment.  Whether  a  mortgage  was  executed  by  the  wife  to  se- 
cure the  debt,  or  the  proceeding  was  simply  to  subject  the  wife's  estate  to  the 
payment  of  the  debt,  does  not  appear;  but  that  her  land  was  subjected  in  a 
proceeding  to  which  she  was  a  party  is  admitted,  and  in  an  action  on  the  note 
that  she  now  alleges  was  obtained  by  fraud.  There  is  no  reason  whatever 
assigned  for  her  failure  to  make  the  defense  in  the  original  action,  except  that 
she  was  ignorant  of  what  the  note  contained,  and  the  nature  of  the  proceed- 
ing against  her.  This  affords  no  ground  for  attacking  the  judgment  in  an  in- 
dependent proceeding.  The  defense  could  and  should  have  been  made  when 
the  bank  was  attempting  to  subject  her  land.  Tbe  note  was  the  basis  of  tbe 
action.  The  wife  signed  it,  and  an  inspection  of  the  record  would  have  shown 
its  contents,  and  that  the  property  of  the  wife  was  sought  to  be  subjected  to 
the  payment  of  the  debt. 

The  judgment  dismissing  the  petition  was  proper,  and  is  affirmed. 

Holt,  J.,  not  sitting. 


Wedekind  et  al.  v.  Hallenbkrg  et  <U. 
(Court  of  Appeals  of  Kentucky.    January  12, 1889.) 

Wills— Construction— Nature  of  Ebtats  Convbtsd. 

Testator  directed  an  annuity  of  $500  to  be  paid  to  D.  until  July  1. 1883,  and  If  she 
should  die  before  that  time  it  should  be  paid  to  M.,  if  unmarried,  until  her  mar- 
riage. If  at  that  time  D.  should  be  living,  f5, 000  was  to  be  invested,  and  the  income 
paid  to  her  during  widowhood,  but  upon  her  marriage  the  fund  was  to  be  retained 
by  the  executors  until  her  death,  when  13,000  of  it  was  to  be  invested  in  real  estate 
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for  If.  for  ber  use  for  life,  without  power  to  sell  or  incumber  it.  At  her  death  it 
was  to  descend  to  her  heirs.  D.  and  M. ,  as  well  as  the  other  prinoipal  legatees,  were 
relstiTes  of  testator,  and  under  the  will  July  1, 1882,  was  fixed  for  the  settlement  of 
the  estate,  which  was  all  disposed  of  by  the  will.  M.  survived  testator,  and  died 
before  July  1, 1882,  leaving  a  husband  and  one  child.  D.  also  survived  testator,  and 
died  in  1885.  Held,  that  the  devise  to  M.  vested  in  her  at  the  death  of  testator, 
though  its  enjoyment  was  postponed  until  the  death  of  D. 

9.  Bams— Words  or  Inheritance. 

There  being  nothing  in  the  will  indicating  that  the  testator  used  the  word  u heirs" 
in  any  other  sense  than  as  technical  words  of  inheritance,  which  view  is  confirmed 
by  another  clause,  in  which  the  word  u  children  "  was  used,  M.  took  an  estate  in  fee, 
subject  only  to  a  restriction  upon  her  right  of  alienation  for  life,  and  upon  her  death 
it  passed  to  her  daughter  as  heir,  and  not  as  devisee;  such  case  not  falling  within 
Gen.  St.  Ky  c  68,  art.  1,  g  10,  providing  that  a  grant  or  devise  to  a  person  for  life, 
and  after  his  death  to  his  heirs,  shall  pass  only  an  estate  for  life  to  him,  and  re^ 
mainder  to  his  heirs. 

Appeal  from  Louisville  law  and  equity  court;  John  G.  Simrall,  Judge. 

Petition  by  pustave  Hallenberg  and  others,  executors,  etc.,  of  Ernest  Wede- 
kind, deceased,  against  the  heirs  and  devisees  of  deceased,  for  a  construction 
of  the  will.  From  the  decree  Frank  Wedekind  and  Minna  Wedekind,  and 
the  executor,  etc.,  of  John  B.  Komp,  deceased,  appeal.  Gen  St.  Ky.  c.  63, 
art,  1,  §  10,  provide  that  when  an  estate  shall  be  given  by  deed  or  will  to  a 
person  for  his  life,  and  after  his  death  to  his  heirs,  or  the  heirs  of  his  body, 
he  shall  be  vested  with  a  life-estate  only,  with  remainder  to  his  heirs,  heirs 
of  his  body,  or  descendants. 

L.  C.  WooHfolk  and  C.  B.  Seymour,  for  appellants  Frank  and  Minna  Wede- 
kind. Bacon  &  Stites,  for  appellant  Komp's  executor.  0.  A.  WeTUe,  for  ap- 
pellees. 

Holt,  J,  Ernest  Wedekind  made  his  will  in  1872,  and  died  in  August,  1873, 
unmarried,  and  without  issue.  These  appeals  involve  the  right  to  the  93,000 
named  in  the  twelfth  clause  of  his  will,  and  which  reads  as  follows:  "I  give 
to  my  sister,  Mrs.  Diedrich  Wedekind,  the  sum  of  five  hundred  dollars  a  year, 
and  my  executors  hereinafter  named  are  to  pay  the  same  to  her  annually  until 
the  first  of  July,  1882.  If  she  dies  before  said  first  day  of  July,  1882,  my  ex- 
ecutors hereinafter  named  are  to  pay  said  sum  of  five  hundred  dollars  per 
annum  to  Mary  Wedekind,  provided  she  is  unmarried;  and  if  said  Mary  is 
married,  or  does  marry,  then  said  annuity  is  to  cease  from  the  time  of  her 
marriage.  On  the  first  day  of  July,  1882,  if  the  said  Mrs.  Diedrich  Wedekind 
is  still  living,  I  direct  my  executors  hereinafter  named  to  set  apart  five  thou- 
sand dollars,  and  invest  the  same  in  mortgage  notes,  interest  payable  semi- 
annually, and  the  proceeds  thereof  to  be  paid  to  her  as  long  as  she  lives.  If 
she  marries,  the  said  annuity  is  not  to  be  paid  to  her,  but  the  said  five  thou- 
sand dollars  is  to  remain  in  the  hands  of  my  executors  until  her  death.  Upon 
her  death  my  executors  hereinafter  named  are  directed  to  invest  three  thou- 
sand dollars  of  said  sum  in  real  estate  for  said  Mary  Wedekind,  the  title  to  the 
same  to  be  made  to  her,  with  a  restriction  that  she  shall  not  have  power  to 
sell  or  incumber  the  same  in  -any  way,  but  may  rent,  use,  or  occupy  the  same, 
and  upon  her  death  to  descend  to  her  heirs.  The  remaining  two  thousand 
dollars  of  said  five  thousand  dollars  shall  be  invested  by  my  executors  herein- 
after named  in  real  estate  for  Minna  Wedekind,  sister  of  said  Mary  Wedekind, 
the  title  to  the  same  to  be  made  to  her,  with  a  restriction  that  she  shall  not 
have  power  to  sell  or  incumber  the  same  in  any  way,  but  may  rent,  use,  and 
occupy  the  same,  and  upon  her  death  to  descend  to  her  heirs.  Said  invest- 
ments are  not  to  be  made  in  any  event  until  after  July  1, 1882,  and  the  annu- 
ity therein  provided  is  to  cease  at  that  time,  unless  the  said  Diedrich  Wede- 
kind is  living,  and  has  remained  unmarried." 

She  survived  the  testator,  and  also  the  1st  of  July,  1882,  and  the  $5,000  was 
thereupon  invested  in  notes,  as  directed  by  the  will,  and  the  Interest  paid  to 
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her  until  her  death,  in  April,  1885;  she  having  also  received  the  annuity  of 
$500  bequeathed  to  her  for  the  time  from  the  testator's  death  until  July  1, 
1882.  Her  daughter  Mary  Wedekind  married  John  B.  Komp  in  1877,  and 
died  in  1878.  They  had  one  child,  Lulie,  and  she  died  in  July,  1878.  The 
father  died  in  1881;  all  of  his  estate  being  devised  by  him  to  his  executor  in 
trust  for  his  children  by  a  former  wife.  Mary  Komp  left  surviving  her  a 
brother  and  a  sister,  Frank  and  Minna  Wedekind. 

There  are  three  sets  of  claimants  to  the  fund  of  $3,000 — First.  The  appel- 
lees, Hallenberg  and  others,  who  are  heirs  of  Ernest  Wedekind,  claim  that  the 
devise  of  $8,000  to  Mary  was  contingent  upon  her  living  until  July  1,  1882; 
that  it  never  vested  by  reason  of  her  death  prior  to  that  time,  but  lapsed,  and 
became  undevised  estate.  Second.  The  devisees  of  John  B.  Komp  assert  that 
the  devise  took  effect  at  Ernest  Wedekind's  death,  Mary  taking  a  life-estate 
only  in  the  fund;  and  that  at  her  death  it  passed  under  the  will  to  Lulie  in 
fee,  and  at  her  death  to  her  father;  and  then  under  his  will  to  his  children  by 
the  former  marriage,  who  are  appellants  on  one  of  these  appeals,.  Third.  The 
appellants  Frank  and  Minna  Wedekind  claim  that  the  devise  took  effect  upon 
the  death  of  the  testator,  the  period  of  enjoyment  merely  being  postponed  until 
Diedrich  Wedekind's  death;  that  the  direction  in  the  will  for  investment  was 
an  equitable  conversion  of  the  fund  into  real  estate;  and  upon  Mary  Komp's 
death  it  descended  to  her  child;  and  upon  the  latter' s  death,  she  being  an  in- 
fant and  without  issue,  passed  to  her  next  of  kin  upon  the  mother's  side. 

The  first  question  to  be  determined  is  whether  the  devise  ever  vested  in 
Mary  Wedekind;  if  so,  then,  secondly*  did  it  pass  to  her  child  under  the  will, 
or  by  descent? 

It  is  well  settled  that  the  law  favors  that  construction  which  will  render  es- 
tates vested,  and  not  contingent.  The  law  so  inclines,  because  it  is  nearly 
always  the  intention  of  the  testator  that  his  bounty  shall  be  transmitted  to  the 
family  of  the  beneficiary.  If  it  be  doubtful  whether  a  legacy  be  vested  or  con- 
tingent, the  law  treats  it  as  vested.  It  is,  however,  a  question  of  intention 
upon  the  part  of  the  testator  If  this  be  plain,  we  need  look  to  no  rules  of 
construction.  It  is  only  where  it  does  not  appear,  or  is  doubtful,  that  resort 
is  to  be  had  to  them.  If  the  testator  has  annexed  futurity  to  the  substance 
of  his  bounty,  and  it  is  of  the  essence  of  the  gift,  then  its  vesting  is  suspended; 
but  if  it  merely  relate  to  the  enjoyment  or  payment  of  it,  then  it  vests  inpris- 
sentit  unless  this  be  made  to  depend  upon  an  event  which  may  never  happen. 
The  legacy  is  to  be  regarded  as  vested  or  contingent  according  as  the  time 
when  it  is  to  take  effect  is  annexed  to  the  enjoyment  of  the  gift  or  the  gift 
itself.  If  there  be  no  substantive  gift,  and  it  is  only  implied  from  a  direction 
to  pay,  then  the  devise  is  contingent,  unless  a  contrary  intention  may  be  col- 
lected from  the  words  or  context,  or  the  payment  be  postponed  for  the  con- 
venience of  the  property  or  estate,  or  to  let  in  some  other  interest.  2  Williams, 
Ex'rs,  side  p.  1069.  Prima  facie  it  is  to  be  presumed  that  a  testator  did  not 
intend  any  estate  disposed  of  by  his  will  to  lapse;  and  slight  circumstances 
will  therefore  be  regarded  as  showing  that  he  intended  the  right  to  it  to  vest 
in  the  donee,  although  the  possession  of  it  may  be  postponed.  In  this  instance 
the  testator  was  interested  in  some  mercantile  firms.  He  also  owned  real  es- 
tate jointly  with  others;  and  his  will,  therefore,  provided  that  his  estate  should 
not  be  settled  or  distributed  under  it,  saving  a  few  small  annuities,  until  July 
1, 1882.  In  fact,  the  first  nine  clauses  of  it  relate  to  the  continuance  of  the 
mercantile  business  until  that  time  and  the  settlement  of  his  estate. 

It  is  contended  that  where  the  only  legatory  words  consist  in  a  direction  to 
do  something  with  a  sum  of  money  in/uturo  for  the  legatee's  benefit,  and 
the  sum  is  not  to  be  separated  from  the  estate  until  that  time,  the  legacy  does 
not  vest  unless  the  legatee  survives  that  period.  If,  however,  this  be  done 
for  convenience  of  the  estate,  as  appears  in  the  case  now  in  hand,  and  not  by 
reason  of  any  incapacity  of  the  devisee  to  take,  then  the  rule  contended  for 
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does  not  control,  as  indeed  no  rule  controls  if  the  testator's  intention  be  plain. 
Van  Dyke  v.  Vanderpool,  14  N.  J.  Eq.  198.  The  seventeenth  clause  of  the 
win  disposed  of  the  residuum  of  the  testator's  estate,  and,  after  providing  in 
the  succeeding  clause  for  the  sale  by  his  executois  of  his  real  estate,  he  says: 
"The  money  arising  from  my  estate  is  to  be  held  by  my  executors  hereinafter 
named,  and  invested  by  them  in  good  mortgage  notes,  bearing  interest,  the 
interest  payable  semi-annually  until  the  first  day  of  July,  1882;  and  at  that 
time,  or  as  soon  thereafter  as  possible,  all  the  legacies  and  specific  devises 
above  mentioned  shall  be  settled,  and  my  estate  wound  up  as  far  as  practica- 
ble. "  The  fund  was  to  be  separated  from  the  balance  of  the  estate  at  a  cer- 
tain time.  It  was  not  made  to  depend  upon  any  uncertain  event.  The  testator 
knew  the  1st  of  July,  1882,  would  come,  and  that  Diedrich  Wedekind  would 
die;  and  it  is  perfectly  certain  that  he  directed  his  estate  to  be  kept  intact 
until  the  time  named,  for  its  benefit  and  convenience.  The  testator  disposed 
of  his  entire  estate.  This  circumstance  tends  to  show  that  he  did  not  intend 
the  disposition  of  any  of  it  to  be  contingent,  since  this  would  have  defeated 
his  purpose.  It  was  said  in  the  case  of  RoberV 8 Ex'rs  v.  Brinher,  4  Dana,  570: 
"Prima  facie  it  may  be  presumed  that  a  testator  did  not  intend  that  any  in- 
terest bequeathed  in  his  will  should  lie  dormant  or  undisposed  of  after  his 
death,  or  should  ever  lapse;  therefore  a  slight  circumstance  may  be  sufficient 
for  showing  that  a  legacy  is  vested,  and  not  contingent. "  In  this  instance 
additional  force  is  given  to  this  fact,  because  it  is  evident  the  will  was  drawn 
by  one  skilled  in  such  matters;  and  the  devise  to  the  testator's  sister  in  Ger- 
many under  the  eleventh  clause  of  the  will  expressly  provides:  "In  the  event 
of  her  death  at  any  time,  either  before  or  after  the  first  day  of  July,  1882,  said 
annuity  is  to  cease,  and  the  money  herein  directed  to  beset  apart  shall  belong  to 
my  estate;'1  showing  that  where  he  intended  a  devise  in  a  certain  event  to  lapse 
he  expressly  said  so,  and  this  he  did  not  do  as  to  the  one  in  question.  The 
will  abundantly  shows  that  its  draughtsman  knew  how  to  express  contingency 
in  appropriate  words.  The  fifteenth  and  sixteenth  clauses  of  the  will  direct 
that  on  July  1, 1882,  the  sum  of  $5,000  each  be  set  apart  from  his  estate,  and 
invested  in  real  estate  for  Louisa  and  Rosa  Buckel,  they  to  have  the  use  thereof, 
but  no  power  to  sell  or  incumber  it.  These  devises  as  to  contingency  are  quite 
similar  to  the  one  in  question;  and  it  can  hardly  be  supposed  that  the  testator 
intended  the  disposition  of  so  much  of  his  estate  to  be  contingent,  and  espe- 
cially when  he  evidently  intended  to  dispose  of  all  of  it.  He  in  the  main  gave 
his  estate  to  his  brothers  and  sisters  and  their  descendants,  and,  all  of  the  pro- 
visions of  the  will  being  considered,  it  is  manifest  that  he  expected  and  in- 
tended, with  one  exception,  where  he  expressly  provided  otherwise,  that  each 
portion  so  given  was  to  remain  in  that  particular  branch  of  the  family. 

Our  conclusion  is  that  the  gift  and  enjoyment  under  the  clause  of  the  will 
in  question  were  not  one  and  the  same;  that  they  were  not  both  suspended 
until  1882;  and  that  the  testator  did  not  intend  the  devise  to  Mary  to  be  con- 
tingent upon  her  surviving  that  period,  but  that  it  vested  upon  the  testator's 
death,  the  enjoyment  of  it  being  postponed  for  the  convenience  of  the  estate. 
When  the  will  was  made  the  conventional  interest  law  allowing  10  per  cent, 
was  in  force,  and  it  is  quite  likely  that  the  testator  regarded  the  annuity  of 
$500  a  year  given  by  the  clause  in  question  as  equivalent  to  the  interest  upon 
the  $500,  and,  if  so.  its  payment  confirms  our  view  that  the  legacy  was  not 
contingent.  It  having  vested  in  Mary  Wedekind,  then,  as  the  will  provided 
that  the  title  to  the  land  in  which  it  was  to  be  invested  should  be  made  to  her, 
but  with  the  restriction  that  she  should  not  sell  or  incumber  it,  "and  upon  her 
death  to  descend  to  her  heirs,"  did  her  daughter,  Lulie,  take  as  a  purchaser 
under  the  will  or  by  descent  as  the  heir  of  her  mother?  It  is  contended  that 
the  expression  "descend  to  her  heirs"  is  equivalent  to  a  direction  that  it  should 
at  her  death  go  or  pass  to  them.  This  must  depend  upon  the  sense  in  which 
it  was  used  by  the  testator.    It  is  to  be  gathered  from  the  entire  instrument. 
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The  words  are  those  of  inheritance.  If  the  estate  passed  by  devise*  and  not 
by  descent,  then  it  goes  to  those  who  are  not  of  the  testator's  blood.  This  fact 
does  not,  of  course,  authorize  a  court  to  make  a  will  for  the  testator,  but  it  may 
be  considered  in  determining  what  was  intended  by  the  use  of  the  language 
employed.  Certainly  the  testator  did  not  intend  his  bounty  to  pass  to  stran- 
gers; and,  as  the  will  was  drafted  skillfully,  why,  if  the  testator  intended  that 
at  the  death  of  Mary  his  bounty  should  go  to  her  children,  did  he  not  say  so? 
The  tenth  clause  of  the  will  gave  an  annuity  to  one  of  the  brothers  of  the  tes- 
tator until  July  1, 1882,  or  to  his  wife,  in  the  event  of  his  death;  and  directed 
that  at  the  time  named  $5,000  should  be  invested  for  their  benefit,  and  "after 
their  death  the  said  five  thousand  dollars  is  to  be  paid  to  the  children  of  my 
said  brother  Henry,  share  and  share  alike.  If  my  said  brother  Henry  and  his 
wife  both  die  before  the  first  day  of  July,  1882,  the  said  five  thousand  dollars 
is  not  to  be  paid  until  said  first  day  of  July,  1882,  at  which  time,  if  they  both 
are  dead,  the  said  children  shall  be  entitled  to  the  same."  The  clause  last 
cited  tends  to  show  that  the  expression  "descend  to  her  heirs,"  used  in  the  one 
in  question,  was  not  employed  by  way  of  words  of  purchase,  or  to  express  a 
devise,  but  merely  that  the  testator  expected  and  intended  his  bounty  would 
npon  Mary's  death  pass  by  descent  to  her  heirs.  If  he  did  not  so  intend,  why 
did  he  nse  the  words,  "descend  to  her  heirs  ?"  If  he  intended  the  estate  should 
pass  by  purchase  under  the  will,  then  the  language  imports  what  he  did  not 
mean.  It  seems  to  us  that  they  were  used  in  a  different  sense,  and  as  words 
of  inheritance  only;  that  the  testator  intended  to  vest  the  fee  in  Mary  subject  to 
the  restriction  upon  her  right  of  alienation,  and  that,  if  he  had  intended  to  limit 
her  interest  to  a  life-estate,  he  would  have  said  so  in  express  terms,  as  he  did 
in  the  same  clause  as  to  the  interest  of  Dedrich  Wedekind  in  the  funds.  Our 
conclusion  is  that  Mary's  child  took  the  estate  as  the  heir  of  her  mother,  and 
not  as  a  purchaser  under  the  will.  The  language  employed  does  not  bring  the 
case  within  the  operation  of  section  10,  art.  1,  c.  63,  Gen.  St.  This  being  so, 
and  the  direction  to  invest  the  fund  in  real  estate  being  an  equitable  conver- 
sion of  it  into  that  character  of  property,  it,  upon  the  death  of  Lulie,  passed 
by  virtue  of  section  9,  c.  31,  Gen.  St.,  to  the  next  of  kin  upon  the  side  of  her 
mother. 

The  judgment  upon  the  appeal  of  John  B.  Kompe,  executor,  etc.,  is  affirmed, 
bnt  reversed  upon  that  of  the  appellants  Minna  and  Frank  Wedekind,  and 
cause  remanded  for  further  proceedings  consistent  with  this  opinion. 


Mitchell  e.  Simpson. 
(Court  of  Appeals  of  Kentucky.    January  15, 1888.) 

"Wills— Construction— Nature  or  Estate  Dbvisbd. 

A  testator  gave  to  his  daughter  A.,  hy  will,  a  tract  of  land  in  0.,  and  another 
tract  in  8.  The  language  of  the  will  then  was:  "The  said  land  is  allotted  to  her, 
and  valued  at  •  •  *.  The  said  land  is  willed  to  my  daughter  and  her  bodily 
heirs, "  except  the  tract  in  S.,  "which  she  is  to  have  the  right  to  dispose  of  as  she 
wishes. "  By  another  clause  of  the  will  lands  were  devised  to  another  daughter 
and  "her  bodily  heirs, w  except  certain  tracts,  which  she  was  to  sell,  if  she  wished. 
Held,  that  the  words  "bodily  heirs"  were  used  in  the  sense  of  "children, "  and  that 
A.  took  only  a  life-estate  in  the  tract  of  land  in  C. 

Appeal  from  circuit  court,  Bourbon  county;  J.  B.  MoiIton,  Judge. 

Action  by  John  Simpson,  to  recover  of  James  Mitchell  the  last  payment 
due  for  a  tract  of  land  sold  by  Simpson  and  his  wife  to  Mitchell.  Defendant 
in  his  answer  alleged  that  plaintiff  was  unable  to  comply  with  his  covenant 
to  convey  said  land  in  fee-simple,  because  by  the  provisions  of  Jessie  Hairs 
will,  under  which  Mrs.  Simpson  derived  her  title,  she  (Mrs.  Simpson)  took 
only  a  life-estate  in  said  land.  Demurrer  by  plaintiff  was  sustained  to  this 
answer,  and  defendant  appeals. 
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RusseU  Mann,  for  appellant.    McMillan  <t  Talbott,  for  appellee. 

i 

Bennett,  J.  The  sole  question  in  this  case  is,  what  Is  the  proper  construc- 
tion of  the  third  clause  of  Jessie  Hall's  will?  which  reads  as  follows:  "I 
give  to  my  daughter  Anna  Simpson  one  hundred  and  sixty  acres  of  land  ly- 
ing in  and  around  Centreville,  jfey.  Said  land  is  allotted  to  her,  and  valued 
at  fifty  dollars  per  acre.  I  also  will  her  two  hundred  acres  of  land  in  Scott 
county,  Ky.,  off  of  what  is  known  as  'Sheep  Farm.'  Said  land  is  allotted 
and  valued  to  her  at  eighteen  dollars  and  fifty  cents  per  acre.  The  said  land 
is  willed  to  my  daughter  and  her  bodily  heirs,  except  the  two  hundred  acres 
in  Scott  county,  Ky.,  which  she  is  to  have  the  right  to  dispose  of  as  she 
wishes."  The  fourth  clause  of  the  will  contains  a  devise  to  his  daughter 
Paulina  Henry,  in  which  is  this  language:  "Said  lands  I  will  to  my  daughter 
Paulina  and  her  bodily  heirs,  excepting  the  last  two  named  tracts,  which  she 
may  sell  if  she  wishes."  The  estate  which  he  devises  to  his  son  James  F. 
Hall  is  devised  to  him  absolutely. 

It  is  well  settled  that  the  words  "heirs  of  the  body,  *  u heirs  lawfully  begot- 
ten of  the  body,"  and  other  similar  expressions,  are  appropriate  words  of  lim- 
itation, and  must  be  construed  as  creating  an  estate  tail,  which  by  our  stat- 
ute is  converted  into  a  fee-simple,  unless  from  the  entire  will  it  reasonably 
appears  that  the  testator  used  said  words,  not  in  their  technical  sense,  but  as 
synonymous  with  the  word  "children."  If  said  words  are  used  in  the  latter 
sense,  then  they  are  construed  as  words  of  purchase,  and  not  in  the  technical 
sense  as  words  of  limitation,  which  are  construed  by  our  statute  as  convey- 
ing a  title  in  fee  to  the  immediate  devisee.  In  construing  the  language  of 
the  will  it  appears,  at  first  blush,  that  the  testator  was  endeavoring  to  create 
a  life-estate  in  his  daughter  Mrs.  A.  Simpson,  with  remainder  to  her  chil- 
dren, in  the  land  lying  around  Centreville,  and  that  he  used  the  words  "her 
bodily  heirs"  as  synonymous  with  the  word  "children,"  as  expressive  of  that 
intention. 

The  question  in  the  case  of  Righter  v.  Forrester,  1  Bush,  278,  arose  on  the 
construction  of  a  will  similar  to  this  in  the  particulars  above  mentioned,  in 
which  it  was  held  that  the  words  "bodily  heirs"  were  used  by  the  testator  in 
the  popular  sense  of  M  children, "  and  that  they  took  under  the  will  as  pu  rchasers. 
Said  case  clearly  distinguishes  the  case  at  bar  from  the  case  of  Johnson  v. 
Johnson,  2  Mete.  (Ky.)  831. 

We  think  that  the  words  "bodily  heirs"  were  used  by  the  testator,  Hall,  in 
the  sense  of  "children,"  and  that  Mrs.  Simpson  took  a  life-estate  in  the  land 
lying  around  Centreville,  and  her  children  took  a  remainder  interest  therein. 

The  judgment  of  the  lower  court  sustaining  the  demurrer  to  the  appellant's 
answer  is  reversed,  and  the  case  is  remanded  for  further  proceedings  consist- 
ent with  this  opinion. 


Gordon  et  al.  e.  Morrow  et  ah 
(Court  of  Appeals  of  Kentucky.    January  17, 1889.) 

Wills— Mental  Incapacity— Undub  Influence. 

Testatrix  devised  the  bulk  of  her  estate  to  three  of  her  aunts  and  uncles,  exclud- 
ing others  of  the  same  degree  of  kindred.  There  was  evidence  that  she  disliked 
one  of  the  devisees  and  one  of  the  relatives  not  provided  for.  Upon  trial  of  the  is- 
sues of  mental  capacity  and  undue  influence,  the  court  instructed  the  lury  that,  if 
testatrix  had  not  sufficient  mind  when  she  signed  the  alleged  will,  or  u  her  mind 
was  not  "in  a  proper  state"  to  dispose  of  her  estate  with  reason  and  according  to  a 
settled  purpose  of  her  own,  she  was  incompetent  to  make  a  will.  Held  that,  while 
evidence  ox  testatrix's  prejudices  might  hear  on  the  question  of  her  mental  capac- 
ity, the  phrase  "proper  state  of  min<fn  might,  under  the  facts  of  the  case,  mislead 
the  jury  into  the  belief  that  a  prejudice  towards  her  relatives  was  in  itself  suffl- 
etont  to  invalidate  the  will,  ana  the  giving  of  the  instruction  was  error. 
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Appeal  from  circuit  court,  Logan  county;  W.  L.  Reeves,  Judge. 

B.  F.  Gordon  and  others, propounded  the  alleged  will  of  Mattie  Gordon,  de- 
ceased, for  probate,  in  the  county  court  of  Logan  county.  M.  A.  Morrow 
and  others  contested  it.  Both  the  county  court,  and  the  circuit  court  on  ap- 
peal, held  that  the  will  was  invalid,  and  denied  probate;  whereupon  propo- 
nents appeal.  The  instruction  given  by  the  trial  court,  and  complained  of 
on  this  appeal,  was  as  follows:  "If  Mattie  Gordon  had  not  at  the  time  she 
signed  the  paper  in  contest  sufficient  mind,  or  a  mind  in  a  proper  state,  to 
dispose  of  her  estate  with  reason,  or  according  to  a  fixed  judgment  or  a  set- 
tled purpose  of  her  own,  she  was  not  competent  to  make  a  wilL" 

27.  W.  Hines,  for  appellants.    Ben  T.  Perkins,  Jr.,  for  appellees. 

Prtor,  J.  While  the  instructions  given  by  the  court  below  on  the  question 
of  mental  capacity  and  undue  influence  are  in  the  main  unobjectionable,  and 
the  testimony  so  conflicting  as  to  leave  the  issue  to  be  determined  alone  by  a 
jury  when  properly  instructed,  there  are  such  peculiar  features  connected 
with  the  execution  of  the  paper  in  controversy  and  those  who  were  made  the 
objects  of  testatrix' 8  bounty  as  necessitate  a  reversal  of  this  case.  It  seems 
that  the  testatrix  gave  the  bulk  of  her  estate  to  two  of  her  aunts  and  one  un- 
cle, excluding  others  related  to  her  in  the  same  degree.  There  was  proof 
conducing  to  show  that  she  disliked  Mrs.  Crittenden,  one  of  the  devisees,  and 
had  reasonable  grounds  to  dislike  some  of  those  who  were  not  mentioned  in 
the  will;  that  one  of  them  had  not  visited  her  while  sick,  and,  although  a  sis- 
ter of  the  father  of  testatrix,  had  not  attended  his  funeral.  What  her  frame 
of  mind  was  in  regard  to  the  aunt  she  bad  not  mentioned,  or  those  she  had 
made  the  objects  of  her  bounty,  is  not  shown,  but  such  facts  were  disclosed 
on' the  trial  as  would  lead  to  the  conclusion  that  her  mind  was  not  in  a  proper 
state,  by  reason  of  the  supposed  neglect  of  her  kindred,  to  make  such  a  dis- 
position of  her  estate  as  she  would  have  made  if  all  had  the  same  claims  upon 
her  affections.  Her  likes  and  dislikes  did  not  destroy  her  capacity  to  make  a 
will,  and,  while  her  feelings  and  prejudices  might  have  gone  to  the  jury  upon 
the  question  of  mental  capacity,  the  fact  that  she  disliked  some  of  her  kindred 
affords  no  reason  for  invalidating  her  will,  if  the  offspring  of  her  own  mind, 
with  the  mental  capacity  at  the  time  to  know  her  estate,  and  those  who  had 
claims  upon  her  bounty,  and  to  dispose  of  that  estate  according  to  a  fixed  pur- 
pose of  her  own.  How  the  jury  understood  the  instruction  on  this  point  we 
cannot  determine.  In  Tudor  v.  Tudor,  17  B.  Mon.  394,  a  like  instruction 
was  condemned;  this  court  saying:  "If  the  expression  '  proper  state  of  mind ' 
is  to  be  understood  as  referring  to  intellectual  capacity  alone,  it  is  not  objec- 
tionable; but  if  it  be  understood  as  referring  to  the  state  of  the  testator's 
mind  with  regard  to  his  feelings,  disposition,  or  prejudices,  it  assumes  a  po- 
sition that  cannot  be  maintained. "  We  can  readily  perceive  the  manner  in 
which  the  court  below  intended  the  instruction  to  be  considered  by  the  jury, 
but  how  they  did  consider  it  is  a  question  we  cannot  answer.  This  is  certainly 
a  case  where  the  jury  might  have  been  misled  by  it,  and  for  that  reason  the 
judgment  is  reversed,  and  the  cause  remanded,  with  directions  to  award  a 
new  trial,  and  for  proceedings  consistent  with  this  opinion. 


Wallace  et  al.  v.  Marquett. 
(Court  of  Appeals  of  Kentucky.    January  17, 1889.) 

Adverse  Possession— Judgment— Reb  Adjudicate— Innocent  Purchaser. 

Where,  at  the  time  of  bringing  action  against  M.  for  the  recovery  of  land,  it  had 
been  in  the  adverse  possession  of  S.  for  13  years,  and  afterwards,  and  after  a  suf- 
ficient time  had  elapsed  for  the  title  of  8.  to  have  ripened  into  a  perfect  title,  he 
conveyed  to  M.,  who  in  turn  conveyed  to  the  plaintiff  pending  the  action,  and  it 
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appeared  that  neither  S.  nor  the  plaintiff  was  a  party  to  the  action,  or  had  any  no- 
tice of  it,  and  that  a  continuous  possession  of  the  land  had  been  maintained  by  S., 
If.,  and  the  plaintiff  for  over  SO  years,  a  Judgment  rendered  against  M.  28  years 
after  bringing  the  said  action  could  not  defeat  the  rights  of  the  plaintiff  as  a  bona 
fide  purchaser. 

Appeal  from  circuit  court,  Pendleton  county;  W.  E.  Arthur,  Judge. 

Action  by  Charles  Marquett  against  Samuel  Wallace  et  al.t  to  enjoin  the 
execution  of  a  writ  of  possession  by  a  sheriff,  in  so  far  as  the  execution  thereof 
would  disturb  plaintiff's  possession  of  a  certain  tract  of  land.  Defendants' 
demurrer  to  the  petition  having  been  overruled,  the  injunction  was  made  per- 
petual, as  prayed  for,  and  Wallace  et  al.  appeal. 

J.  W*  Memies  and  L.  T.  Apple  gate,  for  appellants.  CHara  <*  Bryan,  for 
appellee. 

Prtor,  J.  In  this  case  the  appellants  filed  a  demurrer  to  the  petition  of  the 
appellee,  and  moved  to  dissolve  the  injunction.  The  demurrer  was  overruled, 
and  the  injunction  made  perpetual,  of  which  the  appellants  complain.  The 
facts  alleged  in  the  petition  are,  in  substance,  these:  In  the  year  1858  an  ac- 
tion was  instituted  in  the  Pendleton  circuit  court  by  Samuel  Wallace  and 
others  against  Lewis  Myers  and  others  for  the  recovery  of  a  large  tract  of 
land.  In  August,  1881,  a  judgment  was  rendered  against  Myers  and  others 
for  the  land,  and  a  writ  of  possession  awarded.  The  appellee,  Charles  Mar- 
quett, in  the  year  1874,  and  while  this  action  against  Myers  was  pending, 
purchased  the  land  in  controversy  of  Myers,  it  being  part  of  the  land  that 
Myers  had  lost  by  the  recovery;  a  writ  of  possession  having  been  placed  in 
the  hands  of  the  sheriff,  and  Marquett,  being  about  to  be  turned  out  of  pos- 
session, filed  the  present  action  in  equity,  enjoining  the  execution  of  the  writ 
in  so  far  as  it  disturbed  his  possession,  relying  on  the  following  state  of  facts: 
He  alleges  that  two  men  by  the  names  of  Summers  and  Kid  well  were  in  the 
adverse  possession  of  this  land  long  before  the  action  was  instituted  by  Wal- 
lace against  Myers,  claiming  the  land  against  Wallace  and  all  others,  it  being 
defined  by  a  marked  boundary,  and  continued  in  the  adverse  possession  for 
more  than  15  years,  and  for  so  long  a  period  as  vested  them  with  a  perfect 
title;  that  not  only  holding  but  being  in  the  actual  adverse  possession  of  this 
land  for  so  long  a  period,  Summers,  having  acquired  Kid  well's  title,  sold  the 
land  to  Lewis  Myers,  the  defendant  in  the  suit  by  Wallace,  and  Myers,  in 
the  year  1874,  sold  and  conveyed  the  land  to  the  appellee,  who  has  been  in 
possession  ever  since  that  time.  So  the  vendors  of  Myers  had,  as  is  alleged, 
acquired  title  by  an  actual  adverse  possession  of  more  than  15  years  before  the 
sale  to  Myers,  and  had  entered  on  the  land  in  the  year  1845, 13  years  before  the 
appellants,  Wallace  and  other?,  instituted  their  action,  which  was  in  1858.  So 
there  was  a  continuous  possession  of  the  land  by  Summers,  Myers,  and  the 
appellee  from  the  year  1845  until  this  writ  of  possession  issued,  in  the  year 
1881,  a  period  of  36  years.  It  is  argued  that  the  appellee  cannot  hold  by  rea- 
son of  this  adverse  possession  in  Summers  and  Myers,  because  he  holds  under 
Myers  by  the  conveyance  of  1874,  and,  as  Myers  lost  the  land  in  the  Wallace 
suit,  the  appellee,  being  a  purchaser  lis  pendens,  is  in  no  better  condition 
than  Myers. 

It  is  distinctly  alleged  that  neither  Summers,  Kid  well,  nor  the  appellee  were 
parties  to  the  action  brought  by  Wallace,  and  that  they,  nor  either  of  them, 
had  notice  of  the  bringing  or  the  pendency  of  that  action.  Why  Myers  pur- 
chased the  interest  of  Summers  does  not  appear.  He  may  have  attempted  to 
take  shelter  under  their  title  to  defeat  a  recovery  by  Wallace;  but  whether  so 
or  not,  if  the  purchase  from  Myers  by  the  appellee  makes  the  latter  a  lis  pen- 
dens purchaser,  then  the  demurrer  should  have  been  overruled. 

It  must  be  conceded  that  if  no  action  bad  been  brought  by  Wallace  against 
Myers,  that  the  adverse  possession  for  over  15  years,  or  over  30  years  in  this 
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case,  would  have  Tested  the  appellee  with  a  perfect  title.  The  mere  fact  that 
he  acquired  title  from  Myers  does  not  make  the  verdict  and  judgment  against 
Myers  conclusive  as  to  the  appellee;  for,  if  no  party  to  the  action,  he  is  not 
bound  by  it,  unless  he  was  a  lis  pendens  purchaser.  If  not  a  lis  pendens  pur- 
chaser, it  is  immaterial  when  he  purchased;  if  before  the  judgment,  the  judg- 
ment against  Myers  cannot  affect  him.  The  question,  then,  is,  was  he  such 
a  purchaser?  The  fact  of  his  acquiring  title  from  Myers  does  not  preclude 
him  from  raising  this  question,  for  in  such  cases  the  question  as  to  a  lis  pen- 
dens often  arises. 

It  is  well  settled  that  a  purchaser  pendente  lite  is  bound  by  the  judgment 
rendered  against  the  person  from  whom  be  purchased,  and  the  chancellor  will 
not  permit  his  possession  to  interfere  with  his  enforcing  the  judgment.  A 
party  by  laches  may,  however,  lose  his  lis  pendens,  and  the  purchaser  from 
the  party  whose  title  is  defective,  and  against  whom  a  recovery  is  had,  will 
be  treated  as  a  stranger  to  the  proceeding.  Where  there  is  an  unreasonable 
delay  in  the  prosecution  of  the  action,  it  is  such  negligence  as  will  deprive  the 
party  of  any  remedy  against  bona  fide  purchasers.  "To  entitle  him  to  en> 
force  it  against  bona  file  purchasers,  he  has  been  held  to  reasonable  diligence 
in  the  prosecution  of  his  suit,  and  should  be  guilty  of  no  palpable  slips  or 
gross  irregularities  in  the  management  of  the  same,  by  which  injury  may  ac- 
crue to  the  rights  of  others  who  are  not  parties."  Clarkson  v.  Morgan's 
Devisees,  6  B.  Mbn.  449;  Watson  v.  Wilson,  2  Dana,  406;  Brhman  v.  Kendrick, 
1  Mete.  (Ky.)  146. 

So  here  was  an  action  pending  for  23  years,  with  parties  in  possession  dur- 
ing the  eutire  period  claiming  to  hold  the  land  as  their  own,  and  the  appellee 
purchasing  from  the  defendant  in  the  action  who  was  in  possession,  and  who  . 
had  derived  title  from  those  whose  possession  before  he  purchased  had  ripened 
into  a  perfect  title.  He  had  no  notice  of  the  pendency  of  the  action,  and  un- 
der such  circumstances  it  must  be  a  harsh  rule  of  law  or  equity  that  would 
treat  him  as  a  purchaser  with  notice  or  a  purchaser  pendente  lite.  On  the. 
contrary,  he  should  be  held  to  be  a  bona  fide  purchaser,  and  his  rights  consid- 
ered and  determined  as  if  no  action  had  ever  been  instituted  by  the  appellants 
for  the  recovery  of  the  land  in  controversy. 

Por  the  reasons  indicated  the  judgment  below  is  affirmed. 


Hunter  v.  Owen. 
(Court  of  Appeals  of  Kentucky.   January  19, 1889.) 

1.  Equity— Rescission  of  Contract— Evidence. 

Where  the  testimony  of  plaintiff,  in  an  action  to  rescind  a  purchase  of  land,  made 
out  a  case  of  fraud,  and  her  testimony  was  contradicted  by  that  of  defendant,  plain- 
tiff was  sufficiently  corroborated  by  evidence  that  she  was  dull,  ignorant,  and  easily 
influenced,  and  felt  herself  under  obligation  for  kindnesses  rendered  by  defendant, 
who  was  a  shrewd  business  man,  and  that  defendant  represented  that  the  land  was 
worth  the  price  paid.  (1600.)  while  its  actual  value  did  not  exceed  8200.  Following 
Hunter  v.  Owen,  9  S.  w.  Rep.  719. 

2.  Same— Fraud. 

The  price  paid  by  defendant  for  the  land  is  admissible  to  repel  the  presumption 
of  fraud  from  his  demanding  an  exorbitant  price,  but  is  not  evidence  of  value. 
8.  Same— Corroboratory  Evidence. 

Evidence  that  after  the  negotiations  fbr  the  sale  were  completed,  and  after  ar- 
rangements for  the  payment  of  the  price  had  been  made,  defendant,  in  the  presence 
of  a  witness  who  was  not  present  at  the  negotiations,  stated  to  plaintiff  that  if  she 
was  not  satisfied  she  need  not  take  the  landj  and  that  plaintiff  expressed  her  satis- 
faction, is  not  necessarily  corroborative  of  defendant's  evidence. 

On  petition  for  rehearing.    For  opinion  in  original  hearing,  see  9  8.  W. 
B*#«717. 
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Hargt*  <fc  Baettn,  M.  O.  Allen,  and  J.  G.  Craddock,  for  petition.  Sand- 
idye  dk  Band&dye  and  R.  F.  Spencer,  opposed. 

Bknotttt,  J.  The  counsel,  Judge  Hargis,  in  his'  petition  for  a  rehearing, 
states  that  the  M  opinion  does  not  deal  with  the  evidence  of  the  appellant  and 
that  which  be  offered  in  the  case,  but  excludes  it  from  consideration;"  and  as 
proof  of  that  fact  he  says:  "We  point  to  the  fact  that  not  one  word  is  said  in 
the  opinion  about  the  proof  that  this  land  and  improvements  cost  Dr.  Hunter 
#837,  exclusive  of  the  five  acres  of  bottom  which  he  let  her  have,  valued  by 
Dr.  Blunter  at  #40  per  acre.  The  opinion  omits  this  conclusive  evidence  of 
the  value  of  the  land,  and  takes  up  the  opinion  of  witnesses  as  to  that  fact. " 

Counsel  is  gravely  mistaken  when  he  intimates  that  the  whole  evidence  as 
to  the  value  of  the  land  was  not  considered  by  the  court.  Is  it  possible  that 
counsel  is  serious  in  the  contention  that  the  price  that  Dr  Hunter  chose  to 
pay  for  the  land  is  "conclusive  evidence  of  its  value?"  If  he  had  paid  $10,000 
for  the  land,  instead  of  $837,  would  the  payment  of  such  sum  be  conclusive 
evidence  that  it  was  worth  that  sum  ?  Or  if  he  had  paid  but  25  cents  for  it, 
would  it  be  conclusive  evidence  that  it  was  only  worth  25  cents?  The  rule  in 
a  case  of  this  sort,  by  which  the  value  of  the  land  is  arrived  at,  is  to  resort  to 
the  opinion  of  witnesses  acquainted  with  the  land  sufficiently  well  to  form  an 
opinion  as  to  its  value,  from  which  the  court  determines  whether  or  not  the 
price  paid  was  adequate,  inadequate,  or  exorbitant.  But  the  price  paid  in  a 
case  like  this  may  be  given  in  evidence,  not  for  the  purpose  of  proving  the 
value  of  the  land,  but  for  the  purpose  shbwing  that  the  person  paying  it  be- 
lieved that  the  land  was  worth  what  he  gave  for  it,  in  order  to  repel  any  pre- 
sumption of  fraud  that  might  arise  from  asking  and  receiving  an  exorbitant 
price  for  the  land.  # 

As  said  in  the  opinion,  many  witnesses  swore  that  the  land  and  improve- 
ments were  not  worth  exceeding  $100,  a  few  fixed  its  value  at  from  $100  to 
$150,  and  one  or  two  fixed  its  value  at  $150  or  $200.  Now,  we  assert  most 
positively  that  no  witness,  not  even  Dr.  Hunter,  contradicts  these  witnesses 
as  to  the  value  of  the  land.  All  that  Dr.  Hunter  swears  in  reference  to  the 
value  of  the  land  is  his  admisssion  that  he  told  Mrs.  Owens  that  the  land  was 
worth  $600,  and  that  a  part  of  the  land  and  the  improvements  cost  him  $387, 
which  fact  he  did  not  communicate  to  the  appellee.  But  we  assert  that  he 
did  not  swear  that  the  land  vas  worth  $600,  nor  did  he  swear  that  he  believed 
it  was  worth  that  much,  nor  did  he  swear  that  he  believed  the  land  and  im- 
provements were  worth  as  much  as  he  said  he  paid  for  them. 

But  counsel  says. that  Tom  Obeatam  sustains  Dr.  Hunter  as  to  the  value  of 
said  land.  Such  is  not  the  fact;  for,  as  just  said,  Dr.  Hunter  does  not  swear 
that  it  had  any  value,  and  Cheatam  says  that  it  was  worth  $100  or  $150  only. 

Counsel  also  contends  that  G.  W.  Warran  sustains  Dr.  Hunter  as  to  the 
value  of  said  land.  On  the  contrary,  it  is  a  fact  that  Mr.  Warran  does  not 
express  an  opinion  as  to  the  value  of  the  land.  What  appears  in  reference  to 
that  matter  is  that  Dr.  Hunter  said  he  would  take  $500  for  i  certain  portion 
of  the  land,  and  Warran  unhesitatingly  agreed  to  give  it,  provided  an  adjoin- 
ing tract  could  be  purchased.  It  is  evident  that  he  formed  no  opinion  of  his 
own  in  reference  to  its  value  but,  as  Dr.  Hunter  asked  that  sum  for  it,  he 
seems  to  have  taken  it  for  granted  that  it  was  worth  that  sum. 

In  this  connection  it  is  well  to  notice  what  counsel  says  in  reference  to  the 
statement  in  the  opinion  that  Warran  relied  on  the  opinion  of  Dr.  Hunter  as 
to  the  value  of  the  land.  After  quoting  the  opinion  upon  that  subject,  he 
says:  " There  is  not  one  thing  in  the  testimony  of  G.  W  Warran  that  shows 
that  he  was  willing  to  purchase  that  land  at  a  price  not  fixed  according  to  his 
own  judgment. "    This  is  bold  language.    Let  us  look  into  its  truth. 

G.  W.  Warran  says  that  on  one  occasion  he  was  in  town,  not  for  the  pur- 
pose of  buying  land*  and  Dx.  Hunter,  doubtless  knowing  that  he,  too,  had 
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drawn  a  pension,  for  otherwise  be  was  wholly  impecunious,  proposed  to  sell 
him  this  land ;  that  he  had  never  seen  it,  nor  did  he  ever  see  it  again  after  that 
day;  that  they  went  on  horseback  to  look  at  it.  He  was  asked:  "Did  you  get 
off  your  horse  and  go  over  the  place?"  "No,  sir;  we  sat  on  our  horses  op  in 
the  big  road,  opposite  a  little  spring  on  the  left  of  the  road. "  As  just  said,  this 
was  the  only  time  that  he  had  ever  seen  the  land,  which,  except  a  small  strip 
of  bottom,  is  hilly  and  broken ;  and,  according  to  the  description  that  he  gives 
of  his  examination  of  the  land,  he  did  not  and  could  not  have  formed  a  relia- 
ble opinion  as  to  its  value.  Nor  does  he  pretend  to  have  formed  any  opinion 
as  to  its  value,  but  relied  upon  the  say  so  of  Dr.  Hunter,  as  his  following  an- 
swers clearly  demonstrate:  "We  did  not  particularly  examine  the  lines  and 
corners.  If  he  TDr.  Hunter]  had  have  particularly  told  me  where  the  corners 
and  lines  were,  I  would  have  trusted  to  his  honor."  He  is  asked:  "In  a  land 
transaction,  would  you  have  left  the  matter  to  his  word,  and  trusted  to  what 
he  said  about  it?"  "Yes,  sir."  In  addition  to  this,  Dr.  Hunter  was  his 
physician,  and  bad  attended  on  him  several  months  at  a  time,  and  had  his  en- 
tire confidence.  So  we  repeat  that  Warran  agreed  to  give  $600  for  the  land, 
not  upon  bis  own  judgment  as  to  its  value,  but  relying  upon  the  value  that  Dr. 
Hunter  presumptively  placed  upon  it  by  the  price  that  be  asked  for  it.  So  we 
repeat  that  the  testimony  introduced  by  the  appellee  as  to  the  value  of  the  land 
is  not  contradicted;  but  the  evidence  for  the  appellee  as  to  the  value  having 
been  taken  before  Dr.  Hunter  gave  his  evidence,  and,  when  he  came  to  give 
his  evidence,  his  failure  to  contradict  the  appellee's  witnesses  by  swearing  to 
the  value  of  the  land,  is  a  strong  implied  admission  that  the  valuation  of  the 
land  by  said  witnesses  was  as  favorable  to  him  as  his  own  testimony  would 
have  made  it. 

Counsel  has  labored  hard  to  convince  us  that  the  appellee  is  a  shrewd, 
strong-minded  woman.  Well,  t)r.  Hunter  does  not  agree  to  that  proposition; 
for,  in  response  to  the  evidence  of  the  appellee's  witnesses  that  she  "is  a  dull, 
unlearned,  ignorant,  easy  kind  of  a  woman,  and  can  be  easily  persuaded  into  most 
anything/'  the  doctor  says  that  she  was  a  woman  of  only  mediocre  capacity; 
and,  though  pressed  hard,  he  would. not  lift  her  one  jot  higher  in  the  scale  of 
intellectuality. 

Again,  in  order  that  pr.  Hunter  might  be  corroborated  all  along  the  line 
by  Prof.  Childress,  counsel  would  have  us  believe  that  the  professor  was  pres- 
ent on  the  occasions  of  the  execution  of  the  dej*d  and  title-bond.  In  this 
counsel  is  clearly  mistaken;  for  the  professor  fails  to  state  that  he  was  pres- 
ent on  either  occasion,  and  Dr.  Hunter  says  expressly  that  his  recollection  is 
that  no  one  was  present  on  either  occasion,  except  himself  and  the  appellee. 

Recurring  to  the  question,  of  value,  the  counsel,  in  referring  to  that  part 
of  the  opinion  which  states  that  no  one  contradicted  the  appellee's  witnesses 
as  to  the  value  of  the  land  except  Dr.  Hunter,  etc.,  says  that  it  is  not  a  fair 
statement  of  the  evidence  introduced  by  Dr.  Hunter.  As  the  opinion  does 
say  that  Dr.  Hunter's  evidence  contradicted  the  appellee's  evidence  in  refer- 
ence to  the  value  of  the  land,  we  plead  guilty  to  the  charge,  and  now  say  that 
the  record  shows  that  his  evidence  does  not  contradict  the  evidence  for  the 
appellee  in  reference  to  the  value  of  the  land.  Hay  ing  pleaded  guilty,  and  hav- 
ing spoken  correctly  from  the  record,  in  order  to  make  the  amende  honorable, 
we  are  not  without  hope  of  receiving  clemency  from  counsel. 

Again,  counsel  in  his  petition  would  have  us  believe  that  the  witnesses  for 
the  appellee  were  "a  lot  of  enemies  of  Dr.  Hunter;"  also,  in  his  oral  argu- 
ment, he  said  that  the  appellee's  witnesses  and  her  counsel  were  influenced 
by  political  prejudice  against  Dr.  Hunter,  and  that  the  chancellor  had,  unin- 
tentionally, of  course,  fallen  into  line.  Now,  there  is  not  a  eeintilia  of  evi- 
dence in  the  record  that  tends  directly,  indirectly,  or  remotely  to  show  that 
the  witnesses  were  "a  lot  of  enemies  of  Dr.  Hunter;"  nor  is  there  an  iota  of 
evidence  tending  to  show  that  the  witnesses,  or  attorney  for  the  appellee, 
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were  influenced  by  political  prejudice;  nor  that  the  chancellor,  innocently,  or 
otherwise,  fell  into  line;  nor  is  there  any  evidence  in  the  record  tending,  in 
the  least  degree,  to  show  what  the  politics  of  any  of  the  witnesses,  attorney,  or 
chancellor  were. 

We  say  that  if  the  record  developed  the  fact  that  the  action  was  instituted 
through  political  prejudice;  or  that  it  was  promoted  by  evidence  influenced 
by  political  prejudice;  or  that  the  chancellor,  in  coming  to  his  conclusions, 
had  been  influenced  in  the  slighest  degree,  even  to  the  weight  of  a  mustard 
seed,  by  political  or  other  prejudice, — we  would,  with  one  stroke  of  the  pen, 
wipe  out  his  judgment  rendered  in  the  case,  and  give  the  appellant  a  rehear- 
ing; but,  as  said,  no  such  thing  appears.  It  has  always  been  a  source  of 
pride  that  Kentuckians,  in  their  social  relations  with  each  other,  when  their 
sense  of  honor  has  been  appealed  to,  when  they  have  been  called  upon  to  deal 
candidly  with  each  other,  when  they  have  been  called  upon  to  act  in  the  af- 
fairs of  each  other  involving  questions  of  right,  when  they  have  been  called 
to  testify  in  reference  to  the  affairs  of  others,  are  never  influenced  by  politi- 
cal prejudice. 

It  seems  to  be  conceded  by  counsel  for  the  appellant  that,  if  the  appellee's 
evidence  is  to  be  believed,  she  made  out  a  case  of  not  only  presumptive  fraud, 
but  actual  fraud.  It  is  certainly  true  that  she,  if  her  evidence  is  to  be  be- 
lieved, made  out  a  strong  case  oi  actual  fraud  on  the  part  of  the  appellant. 
The  appellant  in  his  testimony  flatly  contradicted  the  appellee  in  nearly  all  the 
material  points  of  her  evidence  indicating  fraud  on  his  part.  The  chancellor, 
in  deciding  the  case,  was  forced  to  give  credence  to  the  evidence  of  the  one  or 
the  other.  There  was  no  way  open  to  him  of  avoiding  this  duty.  Accord- 
ingly he  gave  credence  to  the  evidence  of  the  appellee.  Is  her  evidence  cor- 
roborated? We  think  so.  First.  The  decided  weight  of  the  evidence  is  that 
the  land  was  not  worth  exceeding  8100, — flve-sixths  less  than  what  she  paid 
for  it  in  cash;  and  no  witness  for  the  appellee  places  a  greater  value  upon  the 
land  than  $150  or  $200,  and  the  appellant  does  not  swear  that  the  land  was  of 
greater  value.  Second.  The  proof  is  clear  and  uncontradicted  that  the  ap- 
pellee was  wholly  unacquainted  with  the  values  of  property,  never  having 
owned  a  piece  of  property  of  any  consequence  in  her  life,  and  totally  inexpe- 
rienced in  business  affairs,  "dull,  unlearned,  ignorant,  and  easily  influenced 
to  do  most  anything"  that  one  in  whom  she  had  confidence  might  desire  her 
to  do;  that,  as  admitted  by  the  appellant,  she  felt  under  great  obligations  to 
him,  on  account  of  kindnesses  he  had  rendered  her  husband  in  bis  life-time. 
Third.  The  appellant  was  a  shrewd,  active  business  man,  and  he  was  evi- 
dently looking  out  to  sell  said  land;  for  knowing  that  Warran,  who  had  been 
for  years  entirely  impecunious,  and  hardly  knew  the  value  of  money  or  prop- 
erty, had  received  a  pension,  he  proposed  to  sell  the  land  to  him ,  and  the  ap- 
pellee being  about  to  receive  a  pension,  and  having  been  penniless  all  her 
life,  and  dull,  ignorant,  and  wholly  inexperienced,  he,  according  to  her  testi- 
mony, proposed  to  sell  the  land  to  her  at,  according  to  the  uncontradicted 
proof,  an  exorbitant  price,  which  price  he  assured  her  the  land  was  worth, 
but  when  on  oath  he  did  not  say  that  he  believed  it  was  worth  that  sum. 
This  assurance  of  his  the  appellee  evidently  believed,  and  relied  on  it  as  true. 
So  it  having  been  proven  that  the  price  paid  for  the  land,  upon  the  assurance 
of  the  appellant  that  it  was  worth  that  m  uch,  was  grossly  in  excess  of  its  true 
value,  and  the  appellant  having  failed  to  sustain  the  value  placed  upon  it  by* 
him,  the  conclusion  of  actual  fraud  is  irresistible. 

But  it  is  contended  that  the  evidence  of  Prof.  Childress  corroborated  that  of 
the  appellant  On  the  contrary,  it  cuts  both  ways.  After  the  terms  of  the 
purchase  Had  been  agreed  on,  and  the  bond  for  a  title  had  been  drawn  up  and 
signed,  the  appellant,  in  company  with  the  appellee,  took  it  to  the  drug-store 
where  the  professor  was,  and  in  the  employment  of  the  appellant's  brother- 
in-law*  and  requested  him  to  read  the  bond  to  the  appellee,  as  she  could  not 
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read.  Afterwards,  after  the  deed  had  been  drawn  up,  the  professor  was  invited 
to  the  appellant's  office,  where  he  and  the  appellee  had  just  been,  to  receive 
bis  instructions  to  pay  for  the  land  out  of  the  check  for  the  pension  money. 
It  was  then  made  convenient  for  the  appellant  to  say  to  the  appellee  that,  if 
she  was  not  satisfied  with  the  trade,  she  need  not  take  the  land,  and  she  in 
return  expressed  herself  as  perfectly  satisfied  with  the  trade,  notwithstand- 
ing the  advice  of  others  that  she  ought  not  to  make  it.  Of  course,  she  was 
satisfied.  She  evidently  became  satisfied  by  the  representations  of  the  ap- 
pellant, which  fact  she  complains  of  here  as  having  been  brought  about  by  the 
fraudulent  representations  of  the  appellant.  Now,  these-  things  occurred 
after  the  negotiations  had  been  carried  on  between  the  appellee  and  appellant 
alone,  and  after  the  terms  of  the  agreement  had  been  perfectly  understood. 
Therefore  the  conclusion  is  justified  that  the  appellant,  knowing  that  he  had 
driven  a  shrewd,  hard  bargain  with  an  ignorant,  dull,  inexperienced  woman* 
wanted  a  witness  by  whom  the  fact  could  be  established  that  the  transaction 
was  a  free,  voluntary,  and  judgmatical  act  of  hers.  We  are  satisfied  that 
the  evidence  of  the  appellee  was  so  thoroughly  corroborated  by  the  surround- 
ing facts  and  circumstances  of  the  case  that  the  chancellor's  conclusions  were 
in  accord  with  the  weight  of  the  evidence. 
The  petition  for  a  rehearing  is  overruled. 


Mooue'8  Adm'rs  t.  Smith  et  al. 

(Cvwrt  of  Appeals  of  Kentucky.    January  19, 1889.) 

1.  DEPOsmows— Ik  Circuit  Cocrt— Appeal  trom  Probate  Proceedings. 

Gen.  St.  Zy.  c.  113,  $  31,  providing  that  when  a  will  is  offered  for  probate,  and  an 
attesting  witness  is  out  of  the  state  or  unable  to  attend,  the  court  may  cause  a  com- 
mission to  issue  annexed  to  the  will,  authorizing  his  deposition  to  be  taken,  does  not 
apply  to  proceedings  in  the  circuit  court  on  appeal  from  the  county  court  in  pro- 
bate proceedings,  and  depositions  in  the  circuit  court  may  be  taken  in  such  a  case 
as  in  any  other  civil  proceeding. 

2.  Continuance— Absent  Witness. 

Where,  on  the  trial  of  an  appeal  from  the  county  court  in  a  probate  proceeding, 
an  objection  for  an  informality  is  made,  for  the  first  time,  to  the  deposition  of  an 
attesting  witness  whose  testimony  is  vitally  important  to  proponents  case,  and  it 
appears  that  the  witness  is  unable  from  sickness  to  be  present,  and  that  the  den* 
osition  had  been  taken  before  a  former  term,  at  which  a  mistrial  was  had,  it  is 
error  to  deny  proponent's  motion  for  a  continuance. 

3.  Depositions— Formal  Objections— Noting  on  Record. 

Such  an  objection,  based  on  the  ground  that  no  summons  had  issued  previous  to 
the  taking  of  the  deposition  pursuant  to  Gen  St.  Ky  o.  118,  S  81  should  be  over- 
ruled, under  Code  Civil  Proo.  Ky.  §  587,  which  provides  that  any  objection  to  a  dep- 
osition other  than  for  the  incompetency  or  irrelevancy  of  the  testimony  must  be 
noted  on  the  record  during  the  first  term  after  the  deposition  is  filed. 

Appeal  from  circuit  court*  Boone  county;  Warren  Montfort,  Judge. 

Proceedings  in  the  county  court  of  Boone  county  for  the  probate  of  the  will 
of  Samuel  S.  Moore.  The  will  was  propounded  by  Moore's  administrators, 
and  contested  by  Missouri  Smith  and  others.  Probate  of  said  will  was  granted 
by  the  county  court,  whereon  the  contestants  appealed  to  the  circuit  court, 
and,  said  will  having  been  rejected  by  the  circuit  court,  the  proponents  ap- 
peal. 

O'Hara  &  Bryan,  Wm.  Lindsay,  D.  If.  Lindsey,  and  A.  &.  Winston,  for 
appellants.    /.  F.  <fe  C.  H.  Fish,  for  appellees. 

Pryor,  J.  The  paper  in  controversy,  the  alleged  will  of  Samuel  8.  Moore, 
was  admitted  to  probate  in  the  Boone  county  court  upon  the  testimony  of  B. 
F.  Bristow,  one  of  the  subscribing  witnesses.  The  probate  was  opposed  by 
the  next  of  kin  of  the  devisor,  and  an  appeal  taken  to  the  oireuit  court.   There 
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seems  to  have  been  a  mistrial  of  the  case  at  the  first  term  of  the  circuit  court 
at  which  the  case  was  called,  and  on  the  last  trial,  in  1886,  the  court  instructed 
the  jury  to  find  that  the  paper  offered  was  not  the  will  of  Moore.  B.  F.  Bris- 
tow  and  0.  W  Miller  were  the  attesting  witnesses,  and  their  depositions  had 
been  taken  and  were  offered  to  be  read  on  the  trial.  Miller  was  dead  when 
this  case  was  tried,  and  his  deposition  had  been  taken  in  the  absence  of  the 
original  paper  that  he  had  attested  as  the  will  of  Moore.  He  was,  however, 
presented  with  a  copy  attested  by  the  clerk  of  the  Boone  county  court,  and 
stated  that  he  witnessed  a  paper  similar  to  that,  as  he  thought,  in  conjunction 
with  B.  F.  Bristow,  at  the  instance  of  the  testator,  and  in  his  presence.  The 
deposition  of  Bristow  was  also  offered  to  be  read,  and  when  his  deposition  was 
taken  the  original  paper  was  presented  and  identified  by  the  witness  as  the 
paper  attested  by  him  and  the  witness  Miller  at  the  instance  of  and  in  the 
presence  of  the  testator;  speaking  also  as  to  the  signature  of  the  testator,  and 
bis  competency  to  execute  such  an  instrument.  After  the  parties  had  not 
only  announced  themselves  ready  for  trial,  but  had  gone  into  the  trial,  and 
offered  to  read  the  depositions  of  Bristow  and  Miller,  counsel  for  the  contest- 
ants filed  an  exception  for  the  first  time,  to  the  effect  that  the  depositions 
were  incompetent  because  not  taken  pursuant  to  section  31,  c  113,  tit.  "  Wills," 
Gen.  St.  That  section  provides  that "  when  any  wil),  or  any  such  authenticated 
copy  is  offered  for  probate,  and  a  witness  attesting  the  same  resides  out  of 
the  state,  or,  if  in  the  state,  cannot  attend  on  account  of  sickness,  age,  or  other 
infirmity,  etc.,  *  *  *  or  resides  at  a  distance  of  more  than  fifty  miles,, 
such  court  may  cause  a  commission  to  be  issued  annexed  to  the  will  or  copy, 
and  directed  to  any  person  authorized  bylaw  to  take  depositions  in  other  cases 
to  take  his  deposition.  The  deposition  is  required  to  be  certified  as  depositions 
are  in  other  cases,  and  no  notice  need  be  given  unless  the  probate  is  opposed 
by  some  one  who  has  made  himself  a  party,"  etc. 

The  propounders  of  the  will  insisted  that  the  exception  came  too  late,  and 
should  be  disregarded,  but  the  trial  court  adjudged  otherwise,  and  sustained 
the  exception.  Counsel  then  asked  for  an  attachment  against  the  witness 
Bristow,  who  lived  at  Covington,  a  distance  of  less  than  50  miles  from  the 
place  of  trial.  The  attachment  was  allowed,  and  returned  by  the  officer  to 
the  effect  that  the  witness  was  sick  in  bed  and  unable  to  attend  court.  The 
affidavit  of  the  witness  and  his  attending  physician  showed  that  the  witness 
could  not  attend.  The  propounders  of  the  wiil  then  offered  to  read  the  depo- 
sition, but  this  was  refused  by  the  court  on  the  ground  that  the  deposition 
had  not  been  taken  under  a  commission  as  provided  by  the  General  Statutes* 
Counsel  then  filed  an  affidavit  to  the  effect  that  they  were  taken  by  surprise 
by  reason  of  the  exceptions  and  the  ruling  of  the  court,  and  asked  that  the 
case  be  continued.  This  the  court  refused  to  do,  and  instructed  the  jury  to 
find  against  the  paper,  and  for  the  contestants;  hence  this  appeal. 

If  a  commission  had  been  necessary  to  take  the  depositions  of  the  attesting 
witnesses  in  a  case  like  this,  a  continuance,  under  the  circumstances,  should 
have  been  granted.  Exceptions  to  competency  and  the  relevancy  of  testimony 
may  be  made  at  any  time  during  the  trial,  but  no  other  exception  "shall  be 
regarded  unless  it  be  filed  and  noted  on  the  record  before  the  commencement 
of  the  trial,  and  before  or  during  the  first  term  of  the  court  after  the  filing  of 
the  depositions."  Section  587,  Carroll's  Code. 

Besides,  the  depositions  in  this  case  established,  if  the  witnesses  were  to  be 
believed,  and  there  was  nothing  to  question  the  character  of  either  for  truth, 
the  paper  in  controversy  as  the  will  of  Samuel  Moore.  They  were  the  attest- 
ing witnesses  to  the  paper.  Their  testimony  was  vital  to  the  propounders, 
for  without  it  they  had  no  case  in  court,  and  sustaining  the  exceptions  left 
nothing  for  the  trial  judge  to  do  but  to  instruct  the  jury  to  find  for  the  con- 
testants. The  preparation  of  the  case  showed  proper  diligence  on  the  part  of 
the  propounders  and  their  attorneys.    They  had  taken  their  depositions  prior 
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to  the  term  at  which  a  mistrial  was  had.  No  exception  had  been  filed,  urging 
the  objection  that  a  commission  was  necessary,  until  the  trial  was  under  prog- 
gress,  and  it  was  therefore  an  abuse  of  judicial  discretion  to  compel  the  ap- 
pellants to  submit  to  a  judgment  against  them  under  such  circumstances. 

If,  however,  the  question  was  alone  presented  as  to  the  application  of  this 
section  of  the  statute  to  the  practice  in  the  circuit  court,  it  is  evident  that  it 
applies  alone  to  the  court  of  original  jurisdiction  in  which  the  paper  is  of- 
fered. While  the  statute  in  regard  to  wills  may  be  said  to  contain  all  the  law 
on  the  Bubject,  it  was  never  designed  that,  upon  a  mere  question  of  practice 
in  the  conduct  of  the  appeal  in  the  circuit  court,  the  trial  judge  should  be  con- 
fined to  the  mode  of  obtaining  the  attendance  of  witnesses,  and  the  parties  to 
the  mode  of  taking  depositions,  provided  by  the  statute  for  the  probate  of 
wills  in  the  county  court.  The  circuit  court  is  not  a  court  of  probate.  It  has 
no  power,  as  the  county  court  has,  to  admit  a  will  to  probate  without  notice, 
where  no  one  has  made  himself  a  party  opposing  it.  In  fact,  the  circuit  court 
has  no  original  jurisdiction  over  the  subject-matter,  and,  when  brought  to  the 
circuit  court  by  an  appeal,  the  hearing  should  be  conducted  as  any  other 
civil  proceeding  in  that  court. 

The  statute  provides  that,  where  a  will  is  offered  for  probate,  the  testimony 
may  be  obtained  in  a  certain  mode;  that  is,  by  a  summons  directed  to  some 
one  to  take  the  depositions..  It  was  enacted  so  as  to  inform  that  court  how  to 
proceed  when  the  witness  could  not  attend  who  had  attested  the  paper,  and,  as 
a  rule  of  procedure,  applies  alone  to  the  probate  court.  If  the  deposition  had 
been  taken  to  be  read  in  the  county  court  without  a  commission,  and  then  offered 
to  be  read  in  the  circuit  court,  the  exception  might  be  well  taken,  and  then 
the  exception  should  be  filed  before  trial  if  the  contestants  had  been  previously 
notified  that  it  would  be  offered.  In  this  case  the  witness  was  aged,  infirm, 
and  unable  to  attend  court,  and  therefore,  by  an  express  provision  of  the 
Code,  §  554,  the  propounded  of  the  paper  should  have  been  allowed  to  read 
it  to  the  jury.  If  this  commission  is  necessary  in  the  circuit  court,  then  the 
propounders  of  the  will  could  take  no  step  to  prepare  for  trial  by  taking  the 
depositions  of  the  attesting  witnesses  until  the  circuit  court  convened,  and 
then  apply  for  a  commission  to  take  the  deposition.  It  is  plain  to  us  that  the 
mode  of  taking  the  depositions  as  provided  by  the  statute  applies  only  to  the 
probate  court. 

The  judgment  below  is  therefore  reversed,  with  directions  to  set  aside  the 
verdict  of  the  jury,  and  award  the  appellants  a  new  trial,  and  for  proceedings 
consistent  with  this  opinion. 


Wilson  et  al.  «.  SuoaETT'e  Ex'rs  et  aZ. 

{Court  of  Appeals  of  Kentucky.    January  19, 1889.) 

Payment— Presumption— Evidence— Lapsb  of  Time. 

In  an  action  on  a  purchase-money  note  it  appeared  that  the  vendor  owned  one- 
third  of  the  tract  sold,  but  the  evidence  was  conflicting  as  to  whether  he  owned 
the  residue.  The  vendee  took  possession  under  her  purchase,  and  paid  one-third 
of  the  note.  In  an  action  against  her  executors,  14  years  afterwards,  the  court  held 
that  the  payment  was  in  full  of  the  vendor's  demand,  and  ordered  the  note  can- 
celed.   Hela\  that  such  ruling  would  not  be  disturbed. 

Appeal  from  circuit  court,  Henderson  county;  John  T.  Bunch,  Special 
Judge. 

M.  L.  Wilson  instituted  this  action  against  the  executors  and  the  devisees 
of  A.  E.  Suggeit,  on  a  promissory  note  executed  by  A.  £.  Suggett  to  J.  B. 
Griffin,  and  assigned  by  the  latter  to  plaintiff.  Plaintiff  alleged  that  said 
note  was  executed  by  Mi's.  Suggett  to  pay  for  certain  land  purchased  by  her 
of  Griffin,  and  plaintiff  sought  a  judgment  against  the  executors  of  Mrs.  Sug- 
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gett,  and  a  sale  of  said  land  to  satisfy  same.  Defendants  denied  that  Griffin 
had  owned  said  land,  or  was  able  to  convey  same,  and  made  him  a  party  to  the 
action,  and  asked  that  the  note  be  canceled,  and  that  their  title  to  said  land 
be  quieted.  Judgment  was  rendered  canceling  the  note,  and  quieting  the 
title  of  Mrs.  Suggett's  devisees  to  said  land,  from  which  judgment  both  Wil- 
son and  Griffin  appeal. 
TJios.  B.  Ward,  for  appellants. 

Holt,  J.  This  record  presents  a  confused  state  of  case;  so  much  so  that 
it  is  difficult,  if  not  impossible,  to  arrive  at  a  conclusion  altogether  satisfac- 
tory as  to  the  rights  of  the  parties.  The  appellant  J.  B.  Griffin  held  as  trus- 
tee for  Daniel  £.  Brown  the  title  to  a  tract  of  land.  The  latter  at  his  death 
left  four  children,  to- wit,  Almira  E.  Suggett,  James  D.  Brown,  and  Eliza 
and  Judith  Sheets.  It  does  not  appear  whether  the  father  had  an  absolute 
right  to  the  land,  or  only  a  life-estate,  nor  clearly  whether,  if  but  the  latter, 
the  land  at  his  death  was  to  pass  equally  to  his  children,  or  to  the  three  daugh- 
ters only.  In  any  event,  prior  to  his  death,  in  1857,  the  son,  in  1853,  con- 
veyed whatever  interest  he  had,  if  any,  to  his  sisters,  Judith  and  Eliza  Sheets; 
and  Mrs.  Suggett,  by  the  same  deed,  conveyed  her  interest  to  L.  W.  Brown. 
Judith  Sheets  died  leaving  two  children,  one  of  whom  died  leaving  the  other 
as  the  sole  heir  to  this  interest.  Eliza  Sheets  died  leaving  seven  children  en- 
titled to  her  interest;  James  and  George  Sheets  being  two  of  them.  In  1858, 
L.  W.  Brown,  who  either  claimed  to  own  by  purchase  the  entire  land,  or  else 
all  of  the  interests  save  those  of  James  and  George  Sheets,  executed  to  the 
appellant  Griffin  a  title-bond  for  the  land.  Thereafter,  but  during  the  same 
year,  the  latter,  as  he  testifies,  purchased  the  interests  of  James  and  George 
Sheets  direct  from  them.  A  title-bond  to  Griffin  purporting  to  be  signed  by 
James,  and  the. testimony  tends  to  show  he  executed  it,  is  on  file  in  this  ac- 
tion; but  no  title-paper  whatever  was  given  by  George  Sheets  to  Griffin,  and 
there  is  no  written  evidence  or  competent  verbal  testimony  showing  that  L. 
W.  Brown  had  acquired  any  right  in  the  land  by  purchase  outside  of  the  deed 
of  1858  from  Mrs.  Suggett.  On  the  10th  day  of  January,  1868,  the  latter 
purchased  the  land  from  the  appellant  Griffin,  and  for  the  purchase  money  ex- 
ecuted her  note  to  him  for  6600,  payable  March  1,  1864.  It  was  assigned  to 
the  appellant  M.  L.  Wilson  in  December,  1864;  $200  having  been  paid  upon 
it  in  March  prior  thereto.  The  appellants  claim  that  a  title-bond  was  ex- 
ecuted by  Griffin,  but  it  is  not  filed,  nor  is  it  shown  by  competent  evidence 
that  any  was  ever  given.  Mrs.  Suggett  died  in  1877,  and  this  action  was 
brought  in  1878  upon  the  $600  note,  against  her  executors  and  devisees, 
seeking  a  judgment  in  personam  against  the  personal  representatives,  and 
one  in  rem  against  the  land  for  the  purchase  money.  It  is  clear  the  first  could 
not  have  been  rendered,  because  Mrs.  Suggett  was  at  the  date  of  the  execution 
of  the  note  a  married  woman,  and  her  coverture  is  relied  upon  as  a  defense  to 
any  such  relief.  The  appellees  claim  that  she,  finding  Griffin  had,  as  they  as- 
sert, not  even  an  equitable  title  to  the  land,  purchased  the  same  from  L.  W. 
Brown  and  the  Sheets  heirs;  and  they  exhibit  deeds  duly  executed  and  re- 
corded, and  purporting  to  have  been  made  for  a  valuable  consideration,  from 
all  of  them  to  her,  save  James  Sheets.  That  from  L.  W.  Brown  is  dated  May 
17,  1864,  the  others  bearing  a  subsequent  date,  but  all  prior  to  April  1,  1870. 

It  is  claimed  by  the  appellants  that  by  the  terms  of  the  contract  between 
Griffin  and  Mrs.  Suggett  the  latter  accepted  the  former's  title-bond,  and  agreed 
to  look  to  the  holders  of  the  legal  title  for  it.  This,  however,  is  denied,  and 
there  is  no  competent  testimony  tending  to  show  it.  The  evidence  of  the  ap- 
pellee Griffin  relative  to  it  cannot  be  considered,  as  the  other  party  to  the  trans- 
action is  dead,  and  the  testimony  relates  to  her  acts  and  conversation.  It  is 
certain  that  Griffin  did  not  have  the  legal  title  to  the  land.  It  does  not  appear 
that  L.  W.  Brown  was  in  fac$  the  owner  by  purchase  of  any  interest  in  the 
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land  save  that  of  Mrs.  Suggett,  and  the  evidence  tending  to  show  the  execu- 
tion by  him  of  the  bond  purporting  to  be  from  him  to  Griffin  is  not  of  a  very 
satisfactory  character.  This  is  true,  also,  as  to  the  genuineness  of  the  bond 
from  James  Sheets  to  Griffin.  At  most,  the  latter  is  not  shown  to  have  ac- 
quired even  an  equitable  title  to  the  land,  save  the  interests  of  L.  W.  Brown 
and  James  Sheets.  It  is  denied  that  Griffin  was  the  owner  of  the  land  or  had 
possession  of  it  at  the  date  of  the  contract  with  Mrs.  Suggett,  or  that  she  took 
possession  of  it  under  him.  Upon  the  contrary,  the  appellees  claim  that  she 
did  so  under  her  purchases  from  L.  W.  Brown  and  the  Sheets  heirs.  The  ap- 
pellants assert  that  Griffin  had  possession  of  it  from  1859  to  1863,  when  he 
sold  to  her.  The  evidence  upon  this  point  is  somewhat  uncertain.  To  some 
extent  it  sustains  the  assertion,  but  there  is  also  testimony  tending  to  show 
that  during  this  time  it  was  occupied  by  squatters. 

All  of  the  circumstances  tend  to  show,  but  not  very  dearly,  that  Mrs.  Sug- 
gett took  possession  under  her  purchase  from  Griffin;  and,  if  so,  he  is  certainly 
equitably  entitled  to  the  value  of  the  interest  in  the  land  to  which  he  is  shown 
to  have  had  title.  The  fact  that  he  held  the  legal  title  as  trustee  for  her  father 
during  his  life-time  cuts  no  figure,  inasmuch  as  there  is  no  claim  that  he  made 
the  sale  to  her  by  virtue  of  any  such  holding.  The  sale  was  made  by  him  to 
her  for  $600.  No  right  is  shown  in  him  to  but  little  if  any  more  than  one- 
third  of  the  land.'  She  paid  $200  upon  the  note,  or  one-third  of  the  price  she 
agreed  to  pay  him  for  the  land.  This,  coupled  with  the  fact  that  about  14 
years  elapsed  from  the  maturity  of  the  note  before  this  action  was  brought* 
during  which  one  of  the  principals  to  the  transaction  died,  and  which  delay 
is  unexplained,  creates  a  strong  presumption  that  the  lower  court,  in  cancel- 
ing the  note  and  quieting  the  title  of  Mrs.  Suggett's  devisees  to  the  land,  has 
arrived  at  the  right  and  equity  of  the  matter  as  nearly  as  possible;  and  we  are 
not  disposed  in  the  dim  light  now  shed  upon  the  transaction,  after  the  lapse 
of  many  years,  by  a  meager  record  to  disturb  its  conclusion. 

We  have  considered  the  testimony  taken  in  the  case,  so  far  as  it  is  compe- 
tent, as  we  fail  to  see  upon  what  ground  the  lower  court  excluded  all  of  it. 

Judgment  affirmed. 

Hums  v.  McNbbs. 

(Court  of  Appeals  of  Kentucky.    January  19, 1889.) 

Partnership— Accounting— Basis  of  Skttlhmbnt. 

Plaintiff  and  defendant  were  partners  dealing  In  tobaooo.  Defendant  was  also  a 
member  of  another  firm  engaged  in  the  same  business,  and  its  tobacco  was  handled 
in  the  market  in  the  name  of  the  former  firm.  Def enaant  kept  the  accounts  of  the 
two  firms  in  the  same  set  of  books,  but  the  books  did  not  show  how  much  tobacco 
had  been  bought  by  each  firm,  or  the  cost  of  it,  though  they  showed  the  amount 
expended  by  the  two  firms.  In  an  action  to  settle  the  partnership  affairs  of  the 
parties,  the  commissioner  estimated  the  amount  of  tobacco  bought  for  defendant's 
firm  by  adding  to  the  number  of  pounds  that  it  had  sold  a  proper  amount  as  shrink- 
age, the  cost  of  which  he  found  from  the  average  price  paid.  He  deducted  this  snm 
from  the  amount  paid  by  both  firms  for  tobacco,  in  order  to  fix  the  cost  of  what  had 
been  bought  for  plaintiff's  firm.  The  selling  price  and  expenses  being  known,  the 
profits  of  plaintiffs  firm  were  estimated,  and  defendant's  liability  to  plaintiff  fixed. 
Meld  a  proper  settlement. 

Appeal  from  chancery  court,  Harrison  county;  J.  W.  Menzibs,  Chancellor. 

The  two  parties  to  this  appeal  were  in  the  years  1878-74  engaged  in  a  part- 
nership business  under  the  firm  name  of  Hume  &  McNees,  buying  and  sell- 
ing leaf  tobacco.  Hume  was  the  treasurer  and  book-keeper  for  the  firm,  and 
he  was  also  a  member  of  the  firm  of  Hume  &  Owen.  This  latter  firm  also 
bought  and  sold  tobacco,  its  tobacco  being  handled  in  the  market  in  the  mime 
of  Hume  &  McNees,  and  the  accounts  of  the  two  firms  were  kept  in  the  same 
set  of  books  by  Hume.    This  was  a  suit  by  A.  J.  McNees  against  Ids  partner, 
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N.  L.  Hume,  for  a  settlement  of  the  partnership  affairs  of  Hume  &  McNees. 
The  commissioner  to  whom  the  case  was  referred  found  that  the  books  kept 
by  Hume  showed  the  total  sum  of  money  expended  by  Hume  for  tobacco  for 
the  two  firms,  but  did  not  disclose  how  many  pounds  of  tobacco  had  been  pur* 
chased  by  either  firm,  or  the  cost  per  pound,  or  how  much  tobacco  had  been 
paid  for  by  Hume  &  McNees,  and  how  much  by  Hume  &  Owen.  The  num- 
ber of  pounds  sold  by  Hume  &  Owen  was  ascertained,  however.  In  order, 
therefore,  to  ascertain  what  sum  of  money  Hume  ought  to  be  credited  with, 
as  expended  in  purchasing,  tobacco  for  Hume  &  McNees,  the  commissioner 
took  the  number  of  pounds  sold  by  Hume  &  Owen  as  a  basis.  To  this  he 
added  a  certain  per  centum  as  the  shrinkage  that  would  occur  between  the 
time  of  purchase  and  of  sale,  and  the  total  number  of  pounds  thus  approxi- 
mated showed  the  quantity  of  tobacco  purchased  by  Hume  &  Owen.  Multi- 
plying this  total  by  the  average  price  per  pound  paid,  the  commissioner  de- 
termined how  much  money  Hume  A  Owen  had  paid  for  tobacco.  Subtract- 
ing this  sum  from  the  known  amount  paid  by  Hume  for  tobacco  for  the  two 
firms,  the  commissioner  fixed  the  sum  that  the  Hume  &  McNees  tobacco  had 
cost.  The  selling  price  of  the  same  tobacco  was  known,  as  likewise  was  the 
cost  of  shipping  and  handling,  eta,  and  in  this  manner  the  profits  of  Hume 
&  McNees  were  determined.  By  this  settlement  Hume  was  found  to  be  in- 
debted to  McNees.  The  tobacco  raised  by  McNees*  tenants  on  his  farm  was 
eliminated  from  the  partnership  accounts.  Of  the  judgment  rendered  Hume 
complains. 
A.  H.  Ward  and  T,  T.  Forman,  for  appellant.    X.  Jf.  Martin,  for  appellee. 

Pbtob,  J.  It  is  evident  from  the  report  of  the  commissioner  and  the  facts 
of  the  record  that  Hume  obtained  credit  for  all  the  tobacco  purchased,  and  the 
question  of  shrinkage  has  nothing  to  do  with  this  case,  except  the  ascertain- 
ment of  shrinkage  on  tobacco  purchased  by  Hume  &  Owen.  Hume,  whose 
business  it  was  to  keep  the  accounts  accurate,  and  who  purchased  this  to- 
bacco and  sold  it,  has  so  confused  the  purchases  for  Hume  &  McNees  with 
those  of  Hume  &  Owen  as  to  bring  about  all  this  trouble  and  litigation  that 
otherwise  would  have  been  needless,  and  the  chancellor  will  not  be  diligent  in 
so  shaping  the  accounts  as  to  enable  him  to  profit  by  reason  of  his  own  negli- 
gent conduct.  Still,  he  is  entitled  to  an  equitable  adjustment  of  the  partner- 
ship business,  and  this  has  been  done  by  the  commissioner's  report.  The 
commissioner  ascertained  the  quantity  of  tobacco  sold  by  Hume  &  Owen,  and, 
adding  to  that  the  shrinkage  that  would  naturally  take  place  during  the  time 
intervening  between  the  purchase  and  sale,  has  ascertained  the  precise  num- 
ber of  pounds  purchased  by  tltem.  This  tobacco,  and  the  cost  of  handling, 
together  with  the  tobacco  raised  on  the  farm*  of  McNees — Siger's  tobacco  and 
Gillen's — deducted  from  all  the  tobacco  purchased  as  heretofore  directed,  shows 
the  quantity  purchased  by  Hume  &  McNees,  and  there  is  no  difficulty  in  as- 
certaining the  amount  realised  from  the  sales. 

The  amount  of  money  paid  out  by  Hume  &  McNees,  or  by  Hume,  for  to- 
bacco, and  the  amount  collected  from  the  sales  of  the  tobacco,  presents  a  sim- 
ple arithmetical  proposition  by  which  the  loss  or  profit  is  determined.  The 
cost  of  the  Hume  &  McNees  tobacco,  including  expenses  and  cost  of  handling 
as  well  as  the  cost  of  the  factory  built  for  handling,  is  $46,768.77.  The  factory 
cost  $1,050.  Deduct  this  from  cost  of  the  tobacco,  and  it  leaves  $45,7 18.  The 
tobacco  sold  for  $56,751.09,  leaving  profits,  as  the  commissioner  finds,  of  $1 1,- 
082.32.  When  settling  the  personal  accounts  of  the  two  parties,  this  leaves 
Hume  owing  McNees  $2,105.48.  This  is  the  result  of  the  commissioner's  re- 
port. The  appellant  makes  the  cost  of  the  Hume  &  McNees  tobacco,  includ- 
ing expenses,  exceed  $50,000.  This  is  done  by  assuming  that  the  shrinkage 
on  the  whole  tobacco  purchased  should  be  added  to  the  amount  sold,  and  in 
this  way  ascertain  the  quantity  purchased,  when  it  plainly  appears  how  much 
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money  Hume  &  MeNees  paid  for  it,  for  which  the  firm  is  credited,  or  Hume, 
and  then  charged  with  the  sum  for  which  the  tobacco  was  sold.  If  the 
amount  of  money  paid  for  the  tobacco  is  found,  then  what  it  sold  for  will 
show  the  difference.  This  is  the  view  taken  of  the  question  by  the  commis- 
sioner. 

The  theory  of  the  appellant  and  its  result  follows  from  an  imaginary  state 
of  facts*  while  the  commissioner  has  ascertained  what  was  actually  paid  out, 
and  then  what  the  tobacco  sold  for.  It  was  proper  to  deduct  the  value  of  the 
factory  from  the  sum  realized  from  tobacco.  This  would  show  the  amount 
of  money  due  from  Hume  to  MeNees,  leaving  the  partners  the  owners  of  the 
building. 

We  perceive  no  error  in  the  settlement  by  the  commissioner;  and,  if  any 
loss  has  been  sustained,  it  results  from  the  negligent  conduct  of  Hume  in 
keeping  the  accounts.  The  commissioner  has  taken  a  broad  and  practical 
view  of  the  rights  of  these  parties,  and  adjusted  their  differences  in  a  just  and 
equitable  manner.  As  we  understand  this  case,  the  cost  of  the  Hume  «&  Me- 
Nees tobacco  is  obtained  from  the  actual  purchases  made,  and  not  by  the  esti- 
mate of  sales.    The  account  of  sales  realized  is  stated  to  show  the  profit. 

No  injustice  has  been  done  the  appellant  by  the  settlement,  and  the  judg- 
ment below  is  affirmed. 


Baker  v.  Commonwealth. 
(Court  of  Appeals  of  Kentucky.    January  24, 1889.) 

Criminal  Law—Continuance— Absent  Wrrirsssss— Affidavit. 

Where  an  affidavit  for  a  continuance,  made  by  a  defendant  in  a  criminal  case,  on 
account  of  the  absence  of  witnesses,  sets  out  evidence  which,  if  proved,  would  en- 
title the  defendant  to  an  acquittal,  the  court  cannot  refuse  the  continuance  because 
of  disbelief  in  the  statements  of  the  affidavit. 

Appeal  from  circuit  court,  Nelson  county;  W.  £.  Russell,  Judge. 

Charles  Baker  was  indicted  and  convicted  of  breaking  into  a  dwelling-house 
in  the  night-time,  and  taking  therefrom  property  of  value.  He  prosecutes 
this  appeal. 

C  T.  Athitisonf  for  appellant.    P.  W.  Hardin,  for  appellee. 

Bennett,  J.  The  appellant  was  indicted,  tried,  and  convicted  in  the  Nel- 
son circuit  court  of  the  crime  of  breaking  into  the  dwelling-house  of  Dr.  H. 
D.  Iiodam,  and  taking  therefrom  personal  property  belonging  to  the  owner. 
The  house  was  broken  into  between  half  past  12  and  daylight  on  the  night  of 
the  10th  of  October,  1888.  The  -appellant  moved  the  court,  upon  his  affidavit, 
to  continue  the  case,  on  account  of  the  absence  of  his  witnesses.  The  affi- 
davit disclosed  that  the  appellant  had  used  due  diligence  to  obtain  his  wit- 
nesses; also  disclosed  that  he  could  prove  by  one  witness  that  he  spent  the 
night  that  the  house  was  broken  into  with  him  at  Lebanon  Junction,  a  dis- 
tance of  15  miles  from  the  place  where  the  crime  was  committed;  also  that  he 
could  prove  by  one  O'Brien  that  he  gave  the  appellant  the  personal  property 
found  in  his  possession  for  the  purpose  of  taking  the  same  to  Louisville  to  be 
delivered  to  O'Brien's  wife;  that  he  was  on  his  way  to  Louisville  with  said 
property  at  the  time  of  his  arrest;  that  he  would  also  prove  by  said  witness 
thnt,  if  said  property  was  stolen,  he  knew  nothing  about  it. 

We  cannot  see  why  the  court  overruled  his  motion  for  a  continuance,  un- 
less it  was  upon  the  ground  that  the  statements  in  the  affidavit  were  not  be- 
lieved. If  so,  the  court  went  beyond  its  province.  The  question  to  be  de- 
termined was,  did  the  affidavit  disclose  evidence,  that  was  absent,  material  to 
his  defense,  and  that  due  diligence  was  used  to  obtain  it,  and  that  it  was 
within  the  reach  of  the  process  of  the  court?.  If  the  statemants  of  the  ath- 
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davit  are  true,  and  we  must  presume — so  should  the  lower  court  have  done, 
for  the  purpose  of  acting  on  the  motion — that  said  statements  were  true,  they 
showed  that,  notwithstanding  the  proof  for  the  commonwealth,  the  appellant 
was  not  guilty;  for  the  proof  against  him  was  all  circumstantial,  and  the 
proof  that  he  proposed  to  furnish  would  have  explained  it  away. 

We  have  heretofore  decided  that  if,  conceding  all  the  statements  of  the  affi- 
davit in  reference  to  absent  evidence  to  be  true,  the  proof  upon  the  trial  showed 
conclusively  that  the  accused  was  guilty,  this  court  would  not  grant  a  new 
trial,  for  the  reason  that  the  error  of  the  court  was  not  prejudicial  to  the  sub- 
stantial rights  of  the  accused.  Here,  however,  the  statements  of  the  affi- 
davit, if  true,  would  entitle  the  accused  to  an  acquittal. 

The  judgment  is  reversed,  and  the  case  is  remanded,  with  directions  to 
grant  the  appellant  a  new  trial. 


State  v.  Herrell. 
(Supreme  Court  of  Missouri.    February  4, 1888.) 

1.  Homicide— Indictment. 

An  indictment  for  homicide  is  insufficient  which  fails  to  charge  that  the  killing 
was  done  feloniously,  deliberately,  etc.,  and  such  failure  to  charge  is  not  supplied 
by  the  allegation  tnat  the  assault  was  made  feloniously,  nor  by  the  concluding 
words  of  the  indictment,  that  defendant  "feloniously,  deliberately,''  eta,  "did  kiu 
and  murder, "  etc. 
S.  Same— Seu-Defbnse. 

An  instruction  was  correct  that  if  defendant  at  the  time  purposely  sought  de- 
ceased, in  order  to  bring  on,  and  did  voluntarily  enter  into  a  combat  with  him,  with 
the  intent  to  kill  him,  or  do  him  great  bodily  harm,  then  the  law  of  self-defense 
could  not  be  pleaded  in  defendant's  Dehalf.1 
a.  Same— Instructions— Iittbnt. 

An  instruction  to  the  effect  that  the  quality  of  the  homicidal  act  was  the  same, 
whether  it  was  perpetrated  with  or  without  a  felonious  intent,  provided  the  perpe- 
trator "brought  on  the  difficulty  or  voluntarily  entered  into  the  same, "  is  error/ 

4.  Same. 

There  being  no  testimony  that  defendant  began  the  quarrel,  the  effect  of  these  in- 
structions was  to  mislead  and  confuse  the  jury. 

5.  Same— Murder  in  First  Degree. 

An  instruction  that  an  intentional  killing  was  murder  in  the  first  degree,  with- 
out any  qualifications  as  to  malice  or  deliberation,  is  erroneous. 

6.  Same— Justification— Evidence. 

Evidence  of  adulterous  intercourse  for  a  long  time  between  deceased  and  defend- 
ant's mother,  of  which  defendant  was  fully  cognizant,  was  inadmissible,  and  the 
fact  constituted  no  justification  for  the  homicide. 

Appeal  from  circuit  court,  Greene  county;  W.  D.  Hubbard,  Judge. 
Newton  W.  Herrell  was  indicted  and  convicted  of  the  murder  of  one  Amos 
Ring,  and  appeals  from  the  judgment  of  conviction. 
0.  H.  Traver89  for  appellant.    The  Attorney  General,  for  the  State. 

Sherwood,  J.  The  indictment  in  this  cause  is  as  follows:  "The  grand 
jurors  of  the  state  of  Missouri,  chosen  and  selected  from  the  body  of  Taney 
county,  in  said  state  of  Missouri,  who  after  being  duly  impaneled,  charged, 
and  sworn  upon  their  oath,  find  and  present  that  Newton  W.  Herrell,  late  of 
the  county  and  state  of  Missouri,  did  on  or  about  the  7th  day  of  October,  A. 
D.  1884,  at  said  county  of  Taney  and  state  aforesaid,  in  and  upon  one  Amos 
Ring,  then  and  there  being,  unlawfully,  willfully,  feloniously,  deliberately, 
premeditately,  on  purpose,  and  of  his  malice  aforethought,  make  an  assault, 
and  with  a  certain  pistol,  commonly  called  a  « revolver/  then  and  there  being 


1  For  circumstances  under  which  defendant  may  invoke  the  plea  of  self-defense,  though 
he  himself  brought  on  the  difficulty,  see  Johnson  v.  State,  (Tex.)  10  S.  W.  Rep.  286,  and 
note. 

Digitized  by  ^ 


/Google 


888  SOUTHWESTERN  REPORTER.  £Mo\ 

loaded  and  charged  with  gunpowder  and  leaden  bullets,  and  which  said  pistol 
was  then  and  there  held  in  the  right  hand  of  him,  the  said  Newton  W.  Her- 
rell, at,  to,  and  against,  and  in  and  upon,  him,  the  said  Amos  Ring,  did  un- 
lawfully, willfully,  feloniously,  deliberately,  premeditately,  on  purpose,  and 
of  his  malice  aforethought,  shoot  off  and  discharge,  and  by  means  and  force 
of  the  gunpowder  and  leaden  balls  aforesaid,  did  give  to  him,  the  said  Amos 
King,  two  wounds,  which  said  wounds  were  then  and  there  mortal  wounds, — 
one  of  said  wounds  being  on  the  left  side  of  the  body  of  him,  the  said  Amos 
King,  near  the  fifth  rib,  penetrating  and  entering  the  body  of  him,  the  said 
Amos  King,  near  said  fifth  rib,  said  wound  being  of  the  depth  of  six  inches, 
and  width  of  one-half  inch;  and  the  other  said  mortal  wound  being  on  the  top 
of  the  head  of  him,  the  said  Amos  King,  and  said  wound  being  then  and  there 
a  mortal  wound,  being  in  depth  about  six  inches,  and  width  of  one-half  inch; 
of  which  said  mortal  wounds  he,  the  said  Amos  King,  did  then  and  there,  on 
said  7th  day  of  October,  1884,  at  the  county  of  Taney  and  state  of  Missouri, 
instantly  die.  And  so  the  grand  Jurors  aforesaid  do  say  that  the  said  Newton 
Herrell,  the  said  Amos  King,  in  manner  and  form  and  by  the  means  aforesaid, 
feloniously,  deliberately,  premeditately,  on  purpose,  and  of  his  malice  afore- 
thought, did  kill  and  murder,  against  the  peace  and  dignity  of  the  state  of 
Missouri."  Under  this  indictment  the  defendant  was  tried,  convicted  of 
murder  in  the  second  degree,  and  his  punishment  assessed  at  15  years  in  the 
penitentiary.  Judgment  accordingly,  from  which  judgment  defendant  ap- 
peals. 

Various  errors  are  assigned  for  a  reversal  of  the  judgment,  among  them  the 
refusal  of  the  court  below  to  hold  the  indictment  insufficient  on  motion  to 
quash  and  on  motion  in  arrest. 

1.  The  indictment  was  insufficient  in  that  it  failed  to  charge  that  the  homi- 
cidal act  itself  was  done  feloniously,  etc.  The  failure  thus  to  charge  was  not 
supplied  by  the  allegation  that  the  assault  was  made  feloniously,  nor  by  the 
concluding  words  of  the  indictment,  nor  by  anything  else  therein  contained. 
This  position  is  abundantly  sustained  by  authority.  State  v.  Feaster,  25  Mo. 
824;  Respublica  v.  Honeyman,  2  Dall.  228;  5  Bac.  Abr.  "Indictment,"  6,  p. 
68;  2  Bish.  Crim.  Proc.  S  564. 

There  are  authorities,  however,  for  holding  that  an  indictment  will  be  made 
good,  notwithstanding  it  fails  to  allege  that  the  wound  was  feloniously,  etc., 
given,  provided  that  the  words  "feloniously,"  etc.,  previously  alleged,  are 
connected  with  the  mortal  stroke  by  the  words  "and  then  and  there;"  for  in 
such  case  the  words  "feloniously,"  etc.,  will  run  through  the  subsequent  al- 
legations, and  thus  connect  them  with  the  mortal  stroke,  to  which  they  are 
essential,  as  already  seen.  1  East,  P.  G.  846;  2  Hale,  P.  C.  184;  State  v. 
Lakey,  65  Mo.  217;  State  v.  Steeley,  Id.  218;  State  v.  Sides,  64  Mo.  883.  In 
the  present  case  it  will  be  observed  that  this  has  not  been  done,  nor  the  neces- 
sary connecting  words  used. 

2.  Over  the  objections  and  exceptions  of  the  defendant,  a  large  number  of 
instructions  were  given  at  the  instance  of  the  state, — 31  in  all.  How  the 
minds  of  the  jury  were  to  be  or  were  enlightened  by  such  a  mass  of  written 
matter  it  is  impossible  to  tell.  Three  instructions,  properly  drawn,  will  em- 
brace every  idea  which  they  contain,  as  well  as  the  whole  law  of  the  case  aris- 
ing on  the  facts  developed  by  the  testimony. 

3.  The  defendant  relied  on  the  theory  and  fact  of  self-defense,  and  his  testi- 
mony tended  to  support  his  plea.  Instruction  No.  16  in  the  longsome  Series 
is  the  following:  "But  if  you  believe  from  the  testimony  that  Herrell  was  at 
the  time  purposely  seeking  King  in  order  to  bring  on,  and  did  voluntarily 
enter  into  and  engage  in,  a  combat  or  fight  with  Ring,  with  the  intent  to  shoot 
and  kill  or  do  King  great  bodily  harm,  then  the  law  of  self-defense  does  not 
arise  in  behalf  of  the  defendant,  and  cannot  excuse  or  justify  him  for  killing 
King," — it  declares  the  correct  doctrine,  as  announced  by  this  court  on  former 

Digitized  by  VjjOOQ  1C 


MO.]  8TATB  V.  HEBBELL.  889 

occasions.  State  v.  Hay,  28  Mo.  287;  State  v.  Packwood,  26  Mo.  340;  State 
v.  ParUaw,  90  Mo.  608,  4  S.  W.  Rep.  14;  State  v.  Berkley,  92  Mo.  41,  4  S. 
W.  Rep.  24;  State  v.  Gilmore,  95  Mo.  554,  8  8.  W.  Rep.  859,  912;  State  v. 
Parker,  9  S.  W.  Rep.  728,  (decided  at  the  present  term.) 

Those  cases,  as  well  as  all  carefully  considered  cases  in  other  jurisdictions, 
and  all  the  text  writers,  recognized  as  sound  and  wholesome  law  the  princi- 
ple that  if  a  man  bring  on  a  difficulty  with  the  purpose  of  wreaking  his  mal- 
ice by  slaying  his  adversary,  or  doing  him  some  great  bodily  harm,  and  actu- 
ated by  such  a  felonious  purpose  he  does  the  homicidal  act,  then  there  is  no 
self-defense  in  the  case,  and  he  is  guilty  of  murder  in  the  first  degree,  and 
nothing  less. 

The  eighth  instruction  was  as  follows:  "The  court  instructs  the  jury  that 
if  you  believe  from  the  evidence  in  the  case  that  the  defendant  sought  or  in- 
vited the  difficulty  in  which  Ring  was  killed,  or  that  he  provoked  or  com- 
menced or  brought  it  on  by  any  willful  act  of  his  own,  or  that  he  voluntarily 
and  of  his  own  free  will  engaged  in  it,  then,  and  in  that  case,  you  are  not  au- 
thorized to  acquit  him  on  the  ground  of  self-defense.  The  right  of  self-de- 
fense does  not  avail  as  a  defense  in  any  case  where  the  difficulty  is  sought  for 
and  induced  by  the  party  by  any  willful  act  of  his  own,  or  where  he  volun- 
tarily and  of  his  own  free  will  enters  into  it. "  This  instruction  is  erroneous, 
in  that  it  cuts  on!  the  defendant  from  a  limited  or  qualified  right  of  self-de- 
fense, though  actuated  by  no  felonious  intent,  provided  he  "brought  on  the 
difficulty, "  and  is  condemned  by  the  authorities  before  cited.  Indeed,  a  more 
monstrous  proposition  never  found  lodgment  in  print  than  that  the  quality  of 
the  homicidal  act  is  the  same  whether  it  was  perpetrated  with  or  without  a 
felonious  intent,  provided  the  perpetrator  "  brought  on  the  difficulty,  or  vol- 
untarily entered  into  the  same. " 

The  two  instructions  first  quoted,  are,  for  the  reasons  given,  in  irreconcila- 
ble conflict,  and  it  cannot  be  told  which  one  the  jury  took  for  their  guide  in 
arriving  at  their  verdict.  Gay  v.  Gillilan,  92  Mo.  250,  5  S.  W.  Rep.  7;  State 
v.  McNally,  87  Mo.  (544;  State  v.  Simms,  68  Mo.  805;  State  v.  Mitchell,  64 
Mo.  191;  Frederick  v.  Allgaier,  88  Mo.  598;  Thomas  v.  Babh,  45  Mo.  884. 

4.  Besides,  there  is  no  testimony  that  the  defendant  began  the  quarrel,  and 
so  the  only  effect  of  the  instructions  mentioned  was  to  confuse  and*  mislead 
the  jury.  State  v.  Chambers,  87  Mo.  406.  Prosecuting  attorneys  through- 
out the  state  seem  to  regard  an  instruction  containing  the  words  "brought  on 
the  difficulty"  as  applicable  to  every  case  of  homicide.  Such  an  instruction 
fleams  to  be  their  stock  in  trade, — their  vade  mecum, — to  be  indiscriminately 
applied  in  any  and  every  case  where  death  is  the  result  of  violence. 

5.  The  sixth  instruction  is  in  these  words:  "He  who  willfully — that  is,  in- 
tentionally—uses upon  another  at  some  vital  part  a  deadly  weapon,  as  a  loaded 
revolver  or  a  fire-arm,  must,  in  the  absence  of  qualifying  facts,  be  presumed 
to  know  that  the  effect  is  likely  to  be  death,  and,  knowing  this,  must  be  pre- 
sumed to  intend  the  death  which  is  the  probable  and  ordinary  consequence  of 
flucb  an  act;  and,  if  such  deadly  weapon  is  used  without  just  cause  or  provo- 
cation, he  must  be  presumed  to  do  it  wickedly  or  from  a  bad  heart.  If,  there- 
lore,  you  believe  that  the  defendant  took  the  life  of  Amos  Ring  by  shooting 
him  in  a  vital  part  with  a  revolver  or  pistol  loaded  with  powder  and  leaden 
ball,  with  a  manifest  design  to  use  such  weapon  upon  him,  and  with  sufficient 
time  to  deliberate  and  fully  form  the  conscious  purpose  to  kill,  and  without 
sufficient  reason  or  cause  or  extenuation,  then  such  killing  was  murder  in  the 
first  degree." 

This  instruction,  so  far  as  it  goes,  was  taken  from  an  instruction  of  the 
same  number  in  State  v.  Talbott,  73  Mo.  847;  but  the  remainder  of  that  in- 
struction in  that  case  was  as  follows:  "And  while  it  devolves  on  the  state  to 
prove  the  willfulness,  deliberation,  premeditation,  and  malice  aforethought, 
all  of  which  iwre  necessary  to  constitute  murder  in  the  first  degree,  yet  thesa 
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need  not  be  proved  by  direct  evidence,  but  may  be  deduced  from  all  the  facts- 
and  circumstances  attending  the  killing;  and  if  the  jury  can  satisfactorily  and 
reasonably  infer  their  existence  from  all  the  evidence,  they  will  be  warranted  in 
finding  the  defendants  guilty  of  mnrder  in  the  flrstdegree."  The  instruction, 
in  this  case,  mutilated  as  it  was  by  lopping  off  the  material  portion  already 
set  forth,  was  erroneous  in  holding,  as  it  does  in  effect,  that  an  intentional 
killing,  which  under  numerous  decisions  of  this  court  is  only  murder  in  the 
second  degree,  was  murder  in  the  first  degree.  The  instruction,  taken  as  a 
whole,  as  given  in  TalbotVa  Case,  is  sufficiently  clear,  though  not  drawn  in  a 
very  happy  manner,  but,  as  given  in  the  case  at  bar,  plainly  erroneous.  State 
v.  ISTiarp,  71  Mo.  218,  and  cases  cited. 

6.  The  testimony  disclosed  by  the  record  shows  that  when  the  defendant 
was  some  five  years  of  age  his  mother,  Mrs.  Herrell  and  a  little  sister,  left 
Tennessee,  in  1867,  and- came  to  Missouri  with  the  deceased,  and  that  Mrs. 
Herrell  had  been  living  in  adultery  with  deceased  until  about  six  months  prior 
to  the  homicide,  when  deceased  was  indicted  for  thus  living  in  adultery,  and 
it  seems  was  fined  850  as  a  punishment  therefor.  All  this  testimony  as  to  de- 
ceased having  lived  in  adultery  with  defendant's  mother  was  wholly  outside 
of  the  case,  and  constituted  no  palliation  or  mitigation  of  defendant's  guilt  of 
the  homicide,  and  should  not  have  been  admitted.  After  adulterous  inter- 
course has  taken  place  for  a  long  series  of  years,  and  a  husband  is  fully  cog* 
nizant  of  it,  if  he  slay  the  paramour  in  revenge,  the  adultery  constitutes  no- 
Justification.  Sawyer  v.  State,  85  Ind,  80,  and  cases  cited.  A  like  rule  would 
certainly  hold  as  regards  a  son  being  the  avenger  of  his  mother's  honor,  when 
equally  well  acquainted  with  similar  facts. 

For  the  errors  aforesaid  the  judgment  should  be  reversed,  and  the  cause  re- 
manded. 

Black  and  Brace,  JJ.,  concur.    Barclay,  J.,  not  sitting. 


Korte  t>.  Hoffman. 
(Supreme  Court  of  Missouri.    February  4, 1888.) 

L  Witwess— Impeachment. 

Where  defendant  had,  on  cross-examination  of  plaintiff,  read  certain  parts  of  her- 
deposition  taken  by  him,  for  the  purpose  of  impeachment,  it  was  competent  for 
plaintiff  to  read  the  whole  to  the  jury. 
2.  New  Trull— Physical  Condition  ov  Defendant. 

The  court  properly  refused  to  grant  defendant  a  new  trial  on  affidavits  to  the  ef 
feet  that  when  testifying  he  was  so  nervous,  excited,  and  embarrassed  that  he  for- 
got many  important  facts,  and  answered  in  such  a  manner  as  to  prejudice  his  case. 

Appeal  from  St.  Louis  circuit  court;  Shkpard  Barclay,  Judge. 

Action  by  Mary  Korte  against  Sebastian  Hoffman  to  recover  damages  for 
a  breach  of  promise  of  marriage.  Defendant  appeals  from  a  verdict  and  judg- 
ment for  plaintiff. 

W.  B.  Thompson,  for  appellant.    Louis  Qottschalk,  for  respondent. 

Brace,  J.  This  is  an  action  for  damages  for  breach  of  promise  of  mar- 
riage, in  which  the  plaintiff  recovered  judgment  in  the  trial  court  for  $8,000. 
The  answer  was  a  general  denial.  There  was  evidence  tending  to  show  an 
unconditional  agreement  between  the  parties  to  marry  at  an  indefinite  time- 
in  the  near  future;  that  defendant  refused  to  perform  his  agreement,  and  mar* 
ried  another  woman ;  and  there  was  evidence  tending  to  prove  that  the  agree- 
ment to  marry  was  conditioned  upon  the  approval  of  the  match  by  the  chil- 
dren of  the  defendant,  who  was  a  widower  of  mature  years,  in  comfortable- 
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circumstances.  It  was  conceded  that  defendant  refused  to  marry  the  plain- 
tiff, and  married  another  woman. 

The  question  of  fact  in  controversy  was  whether  the  engagement  between 
the  parties  was  absolute  and  unconditional,  as  claimed  by  the  plaintiff,  or 
conditional,  and  dependent  upon  the  approval  of  his  children,  as  claimed  for 
the  defendant.  This  issue  was  submitted  to  the  jury  upon  instructions  as 
favorable  to  defendant  as  ought  to  have  been  given,  and  found  for  the  plain- 
tiff. There  being  evidence  in  the  case  to  support  that  finding;  its  sufficiency 
will  not  be  inquired  into,  or  the  finding  reviewed  by  this  court.  Wilbur  v. 
Johnson,  58  Mo.  600.  The  contract  and  its  breach  being  established  by  the 
verdict,  the  damages  are  not  excessive,  under  all  the  facts  and  circumstances 
as  they  appear  in  the  evidence. 

Several  objections  are  urged  to  the  action  of  the  court  in  admitting  evi- 
dence for  the  plaintiff,  but  we  find  no  error  affecting  the  merits  of  the  casein 
this  behalf,  in  any  instance  where  specific  objections  were  made  and  saved  by 
proper  exceptions,  and  it  is  only  such  that  this  court  will  review.  After  de- 
fendant had  on  cross-examination  of  plaintiff  read  certain  parts  of  her  depo- 
sition taken  by  him,  for  the  purpose  of  impeachment,  it  was  competent  for 
the  plaintiff  to  read  the  whole  to  the  jury.  State  v.  West,  95  Mo.  139,  8  S. 
W.  Hep.  354,  and  eases  cited. 

It  was  assigned  as  a  ground  for  new  trial  that  when  the  defendant  was  tes- 
tifying in  his  own  behalf  he  was  so  nervous,  excited,  and  embarrassed  that  he 
forgot  many  important  facts,  and  answered  in  such  a  manner  as  to  prejudice 
his  case,  and  the  refusal  of  the  court  to  grant  him  a  new  trial  on  affidavits  to 
that  effect  is  complained  of  here  as  error.  It  is  possible  that  the  defendant's 
nerves  might  be  in  a  condition  to  enable  him  to  testify  to  a  better  advantage 
if  he  were  afforded  another  opportunity,  but  we  hardly  feel  called  upon  by  the 
evidence  in  this  case  to  set  a  precedent  that  will  enable  him  to  do  so. 

The  judgment  is  affirmed.    All  concur,  except  Babclay,  J.,  not  sitting. 


Jenkins  et  al,  v.  Gain  et  al. 
{Supreme  Court  of  Texas.    November  28, 1888.) 

BXECUTOfeS  AHD  ADMINI8TRATOBS— PROOF  OF  CLAIMS— REVIVAL  OF  JUDGMENT. 

The  assignees  of  a  judgment  for  a  sum  of  money,  and  foreclosing  a  vendor's  lien 
therefor,  after  the  defendant  had  died,  in  ignorance  that  the  judgment  had  become 
dormant,  filed  with  the  clerk  an  affidavit  of  the  death,  and  obtained  an  order  of  sale 
against  the  administrator,  as  allowed  by  Rev.  St.  Tex.  art.  2276,  under  which  the 
land  was  sold,  and  they  became  purchasers.  Article  2086  provides  that  no  judg- 
ment shall  be  rendered  on  a  claim  for  money  against  an  estate,  which  has  not  been 
legally  presented  to  the  administrator,  and  rejected:  and  article  2275,  that,  where 
a  sole  defendant  dies  after  judgment,  execution  shall  not  issue,  but  tne  judgment 
shall  be  proved  up  and  paid  in  due  course  of  administration.  Held,  that  the  as- 
signees oould  not  petition  the  distriot  court  to  revive  the  judgment,  set  aside  the 
sale,  and  enforce  the  lien,  without  having  first  presented  the  judgment  as  a  claim 
against  the  estate,  since  the  debt  was  the  principal  object  of  their  suit,  and  they 
were  not  the  vendors  of  the  land  having  a  superior  title  until  the  price  was  paid, 
as  in  Robertson  v.  PatU,  16  Tex.  472,  but  merely  the  owners  of  a  secured  debt. 

Appeal  from  district  court,  Smith  county;  Felix  J.  McCord,  Judge. 

Suit  by  W.  G.  Gain  and  S.  A.  Gain  against  Mary  Jenkins,  administratrix 
of  the  estate  of  Andrew  Jenkins,  deceased,  and  others,  to  revive  a  certain 
judgment  against  said  Andrew  Jenkins,  and  for  other  relief.  Judgment  for 
plaintiffs.    Defendants  appeal. 

White  cfc  Edwards,  for  appellants.    I*  J.  Rice,  for  appellees. 

Walker,  J.  A  statement  of  the  case  made  in  the  brief  for  appellants,  and 
concurred  in  by  counsel  for  appellees,  is  as  follows:  "Suit  was  filed  in  the 
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court  below,  June  19,  1888,  by  Cain  &  Cain  against  appellant  and  other  heirs 
of  Andrew  Jenkins,  deceased,  alleging  that  on  March  4, 1881,  judgment  was 
rendered  in  favor  of  the  executors  of  Sam.  L.  Earle  against  Andrew  Jenkins 
for  $879,  and  foreclosing  the  vendor's  lien  on  a  tract  of  land  described  in  the 
petition;  that  plaintiffs  were  the  owners  of  the  same  by  assignment;  that  the 
judgment  had  been  allowed  to  become  dormant;  that  an  order  of  sale  was 
issued  on  said  judgment  in  December,  1886,  under  which  levy  and  advertise- 
ment of  said  land  was  made;  that  prior  to  the  day  of  sale  Andrew  Jenkins 
died,  and  the  order  of  sale  on  that  account  was  returned  not  executed;  that 
some  time  thereafter  one  P.  W.  Rowland  was  appointed  and  qualified  as  ad- 
ministrator of  said  Andrew  Jenkins,  but  was  shortly  after  removed,  and  ap- 
pellant, the  widow  of  tbe  deceased,  was  appointed  and  qualified,  and  is  now 
performing  her  duties  as  such;  that,  after  Rowland  had  qualified  as  adminis- 
trator, appellees  inadvertently,  aud  without  knowing  said  judgment  was  dor- 
mant, made  the  affidavit  as  prescribed  by  article  2276  of  the  Revised  Statutes, 
had  an  order  of  sale  to  issue,  and  caused  the  land  to  be  sold,  becoming  the 
purchasers.  They  pray  that  said  judgment  be  revived,  the  sale  held  for 
naught,  and  that  their  lien  be  enforced  as  originally  decreed. "  The  defendants 
demurred,  and  the  petitiou  was  held  good.  Judgment  of  revivor  followed, 
and  certifying  it  to  the  county  court  for  observance.    Defendants  appealed. 

Article  2015,  Rev.  St.,  provides:  "Every  claim  for  money  against  a  testa- 
tor or  intestate  shall  be  presented  to  the  executor  or  administrator  within 
twelve  months  after  the  original  grant  of  letters  testamentary  or  of  adminis- 
tration, or  the  payment  thereof  shall  be  postponed  until  the  claims  which  have 
been  presented  within  said  twelve  months,  and  allowed  by  the  executor  or  ad- 
ministrator, and  approved  by  the  county  judge,  have  been  first  entirely  paid." 
Article  2028:  "  When  a  claim  for  money  against  an  estate  has  been  rejected 
by  the  executor  or  administrator,  either  in  whole  or  in  part,  the  owner  of  such 
claim  may,  within  ninety  days  after  such  rejection,  and  not  thereafter,  bring 
a  suit  against  the  executor  or  administrator  for  the  establishment  thereof  in 
any  court  having  jurisdiction  of  the  same."  Article  2036:  "No  judgment 
shall  be  rendered  in  favor  of  a  claimant,  upon  any  claim  for  money,  which 
has  not  been  legally  presented  to  the  executor  or  administrator,  and  rejected 
by  such  executor  or  administrator,  either  in  whole  or  in  part."  And  relating 
to  executions,  article  2880:  "The  death  of  the  defendant  after  the  execution 
is  issued  shall  operate  as  a  supersedeas  thereof;  but  the  lien  of  the  execution, 
when  one  has  been  acquired  by  a  levy,  shall  be  recognized  and  enforced  by 
the  county  court  in  the  payment  of  the  debts  of  the  deceased. "  Article  2275: 
"Where  a  sole  defendant  dies  after  judgment  for  money  against  him,  execu- 
tion shall  not  issue  thereon,  but  the  judgment  may  be  proved  up,  and  paid  in 
due  course  of  administration." 

These  extracts  from  the  statutes  governing  the  case  show  (1)  that  a  money 
judgment  against  a  deceased  defendant  is  a  claim  to  be  proved  up  and  paid  in 
due  course  of  administration.  (2)  That  all  claims  for  money  must  be  pre- 
sented to  the  administrator  for  allowance.  In  this  there  is  no  difference  in 
the  character  of  the  claims  to  be  presented  under  the  present  and  under  the 
probate  law  of  1848.  Buchanan  v.  Wagnon,  62  Tex.  377.  (3)  That  unless 
presented  no  judgment  shall  be  rendered  upon  any  money  claim  whatever, 
and  that  the  right  to  sue  on  such  claim  would  only  follow  the  rejection,  in 
whole  or  in  part,  by  the  executor  or  administrator.  Counsel  insist  that  a  pro- 
ceeding to  subject  to  sale  tbe  land  is  not  to  be  classed  as  a  suit  upon  a  money 
claim.  The  claim  for  money,  if  allowed,  would  stand  as  a  judgment  equally 
as  upon  a  former  revival.  The  lien  cannot  be  enforced  by  execution,  but  only 
through  the  probate  court.  The  debt  is  the  principal  object  of  the  suit.  The 
petition  did  not  show  that  the  judgment  had  been  presented  to  the  adminis- 
tratrix, and  rejected  in  whole  or  in  part.  No  right  to  sue  in  the  district  court 
was  shown,  and  the  demurrer  should  have  been  sustained. 
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This  case  is  distinguishable  from  Robertson  v.  Paul,  16  Tex.  472.  In  that 
•case  Paul  sued  the  administrator  of  Robertson  for  a  balance  due  upon  a  pur- 
chase-money note,  which  balance  had  been  rejected  by  the  administrator.  Rob- 
ertson, on  the  purchase  of  the  land,  executed  the  note  and  a  trust  deed  to  se- 
-cure  the  purchase  money  upon  the  land  bought.  After  Robertson's  death, 
the  trustee  sold  the  land,  and  credited  the  proceeds  of  the  sale  upon  the  note. 
Claim  for  the  balance  was  rejected,  upon  which  the  suit  was  brought.  The 
Administrator  appealed  from  the  j udgment  establish]' ng  the  claim .  O n  appeal, 
Hemphill,  C.  J.,  delivering  the  opinion,  holding  the  trustee's  sale  to  be  void, 
recognizes  that,  "the  priee  remaining  wholly  unpaid,  the  vendor  has  the  bet- 
ter right  or  superior  title  to  the  land,"  and,  "to  vest  an  indefeasible  title  in 
the  estate  which  shall  render  the  property  subject  to  the  payment  of  other 
•claims  upon  it,  the  purchase  money  must  be  paid. "  All  the  facts  being  be- 
fore the  court,  the  balance  due  having  been  sworn  to,  presented,  and  rejected, 
the  administrator  claiming  the  land,  the  judgment  below  was  reformed,  the 
trustee's  sale  set  aside,  and  the  entire  claim  and  mortgage  allowed  and  certi- 
fied to  the  probate  court;  all  costs  being  taxed  against  the  plaintiff.  Here  the 
vendor  is  not  a  party.  Cain  &  Cain  are  purchasers  of  the  judgment.  In  their 
hands  the  claim  is  a  secured  debt,  not  the  better  title  or  superior  right  to  the 
land.  Ca$$aday  v.  Frankland,  55  Tex.  452.  The  judgment  below  is  re- 
versed. 


Rybttrn  t>.  Moore. 
(Supreme  Court  of  Texa*.    November  28, 1888.) 

1.  Affidavit— Aokkowlbdgsd  before  Plaintiff's  Attorney. 

It  is  not  error  to  refuse  to  strike  out  an  affidavit  of  plaintiff's  inability  to  give  se- 
curity for  costs,  on  the  ground  that  it  was  acknowledged  before  plaintiff's  attorney 
as  notary. 
S.  False  Imprisonment— Evidence— Character  of  Plaintiff. 

In  an  action  for  false  Imprisonment,  defendant  cannot,  to  show  good  faith  and 
the  extent  of  damages,  ask  a  witness  whether  plaintiff  was  not  at  and  before  the 
time  of  the  arrest  regarded  by  the  oommnnity  as  a  dead-beat,  a  violator  of  law.  and 
a  fugitive  from  justice,  and  whether  he  had  not  been  frequently  confined  in  jaiL 
-8.  Same. 

Charles  F.  Moore  was  arrested  on  a  capias  from  another  county  for  the  arrest  of 
•Charley  Moore,  for  theft  Plaintiff  testified  that  he  protested  his  innocence,  and 
"warned  the  sheriff  that  he  should  seek  redress.  When  taken  to  the  other  county 
the  was  not  identified  as  the  person  desired.  Held,  that  the  evidence  was  sufficient 
to  sustain  a  judgment  for  false  imprisonment. 

Appeal  from  district  court,  Ellis  county;  Anson  Rainey,  Judge. 
M.  B.  Templeton,  for  appellant. 

Walker,  J.  This  is  an  action  by  0.  F.  Moore  against  appellant,  the 
•sheriff  of  Ellis  county,  for  false  imprisonment.  The  petition  alleges  that  in 
June,  1887,  In  Ellis  county,  Tex.,  Byburn  assaulted  plaintiff,  and  with  force, 
compelled  him  to  quit  his  business,  and  go  to  jail  in  Waxahachie,  and  then' 
and  there  imprisoned  plaintiff,  and  kept  him  a  prisoner,  without  any  probable 
cause  or  lawful  authority ,  for  the  space  of  nine  days,  causing  loss  of  earnings 
in  his  business,  $60;  and  "that  said  imprisonment  caused  him  great  suffering, 
distress,  agony,  and  humiliation,  both  of  mind  and  body,  to  his  actual  dam- 
age two  thousand  dollars. "  The  petition  also  claimed  vindictive  damages. 
The  defendant  specially  excepted  to  the  item  of  $60,  which  it  was  alleged  Was 
lost  from  his  failing  by  the  arrest  to  make  his  shipments  of  cattle,  in  which 
business  he  is  alleged  to  have  been  engaged.  Defendant  also  pleaded  general 
denial,  and  justified  under  a  capias  from  Johnson  county  for  the  arrest  of 
Charley  Moore.  The  case  was  tried  without  a  jury,  and  judgment  was  ren- 
dered for  plaintiff  for  $85. 
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The  first  assignment  of  error  complained  that  the  court  overruled  a  motion 
by  defendant  to  strike  out  an  affidavit  filed  by  plaintiff,  of  inability  to- 
give  security  for  costs  filed  under  article  1438,  Rev.  St.  The  ground  for  the 
motion  was  that  the  notary  before  whom  the  affidavit  was  made  was  one  of 
the  attorneys  for  the  plaintiff.  We  are  referred  to  no  authorities.  In  Weeks, 
Attys.  at  Law,  under  section  122,  it  is  stated:  "In  all  legal  proceedings, 
and  at  every  stage  of  a  cause,  a  court  scrupulously  guards  against  intrusting" 
the  execution  of  its  mandates  to  persons  having  any  interest  in  the  cause. 
The  law  will  not  tempt  those  having  an  interest  in  any  way  to  abuse  its  pro- 
cess for  the  purpose  of  promoting  selfish  ends.  So  a  solicitor  in  a  cause  has 
been  held  disabled  from  acting  as  a  special  master  to  execute  a  decree  in  the 
cause;  nor  can  an  attorney  make  a  writ,  and  indorse  his  name  upon  it  as  at- 
torney for  the  plaintiff,  and  also  sign  it  as  justice  of  the  peace."  Our 
courts  have  suppressed  depositions  when  taken  by  an  attorney  in  the  suit,  for 
the  obvious  reason  that  the  testimony  may  receive  color  from  the  interested 
official.  The  notary  is  authorized  to  administer  oaths,  and  to  give  certificates 
thereto.  Attorneys  at  law  often  are  appointed  to  the  office.  It  was  proper 
for  the  attorney  for  plaintiff  to  pepare  the  affidavit,  if  required  by  his  client. 
The  statute  prescribes  its  contents.  If  sworn  to  before  his  attorney,  as  a 
notary,  if  false  it  would  be  perjury.  The  attorney,  as  a  witness  in  a  prosecu- 
tion for  perjury  or  false  swearing  upon  the  affidavit,  would  be  a  competent 
witness  if  called  to  prove  the  fact  of  making  the  affidavit,  and  of  the  affiant's 
knowledge  of  its  contents.  As  in  no  possible  way  could  the  defendant  be 
injured  by  one  or  another  officer  taking  the  affidavit,  we  cannot  see  that  the 
court  erred  in  refusing  to  strike  out  the  affidavit. 

The  second  assignment  of  error  complains  of  the  action  of  the  court  in  sus- 
taining objections,  because  immaterial  and ,  improper,  to  the  question  asked 
by  defendant  of  a  witness  on  cross-examination:  "Was  it  not  a  fact  that 
plaintiff,  Charley  Moore,  in  June,  1887,  and  long  before  that  time,  was  re- 
garded by  the  public  generally  where  he  lived  as  a  dead-beat,  a  violator  of 
law, and  a  fugitive  from  justice,  and  had  he  not  been  frequently  confined  in 
the  calaboose  and  jail  for  violations  of  law?"  Appellant  insists  that,  inas- 
much "as  the  gist  of  the  plaintiffs  action  being  that  he  had  been  wrongfully 
arrested  and  suffered  mental  damage,  etc.,  the  question  was  germane  both  to- 
show  good  faith  in  making  the  arrest  and  upon  the  question  of  damage. "  The 
statement  of  facts  shows  that  plaintiff  had  been  arrested  by  a  deputy  of  de- 
fendant as  alleged  upon  a  capias  for  Charley  Moore;  that  he  was  put  in  jail, 
and  there  confined,  until  at  the  convenience  of  the  sheriff  the  plaintiff  was- 
sent  in  custody  of  a  deputy  to  Fort  Worth,  to  meet  the  sheriff  of  Young 
county;  that  at  Fort  Worth  the  sheriff  of  Young  county  failed  to  identify 
plaintiff  as  the  man  wanted,  when  he  was  released,  the  deputy  paying  his  ex- 
penses back  to  Ennis,  where  he  had  been  arrested.  He  was  in  confinement 
eight  or  nine  days.  There  was  testimony  to  the  general  character  of  plain- 
tiff as  wanting  in  veracity.  This  was  proper,  as  he  tendered  himself  as  a  wit- 
ness. Testimony  also  was  given  to  his  occupation,  and  value,  and  want  of  it, 
of  his  services.  There  was  conflicting  testimony  to  his  treatment  while  in  jail. 
The  testimony  of  the  plaintiff  was  that  he  was  not  the  party  for  whose  arrest 
the  capias  was  issued,  and  that  he  had  remonstrated  with  the  officer  making 
the  arrest,  protesting  his  innocence;  that  he  had  not  been  long  in  the  coun- 
try, and  could  not  give  bond,  etc.  The  question  excluded  was  simply  to  provo 
the  general  bad  character  of  the  plaintiff,  and  facts  warranting  it,  totally 
independent  of  the  transaction.  "In  civil  cases,  evidence  of  character  is  not 
admitted  unless  the  nature  of  the  action  involves  the  general  character  of  tho 
party,  or  goes  directly  to  affect  it. "  1  Greenl.  Ev.  §  54.  "  The  character  of  a 
party  in  regard  to  a  particular  trait  is  not  in  issue,  unless  it  be  the  trait  which 
is  involved  in  the  matter  charged  against  him."  Id.  §  55.  If  it  should  even 
be  conceded  that,  to  show  good  faith  in  the  officer  arresting  the  plaintiff  under 
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the  charge  of  theft,  his  character  for  honesty  was  involved,  still  the  general 
sweeping  questions  asked  were  irrelevant.  If  asked  with  reference  to  the 
measure  of  damages,  there  is  no  shadow  of  relevancy.  The  question,  and  all 
parts  of  it,  were  properly  excluded. 

Other  assignments  question  the  sufficiency  of  the  testimony.  The  plain- 
tiff testified  that  he  was  innocent  of  the  theft  named  in  the  capias,  and  the 
sheriff  of  Young  county  could  not  identify  him  as  the  accused  for  whom  the 
capias  was  issued.  He  was  arrested  after  protesting  his  innocence,  and  after 
his  arrest  he  warned  the  sheriff  that  he  would  seek  redress.  The  testimony 
was  sufficient.  The  plaintiff  may  have  been  a  tramp,  but  the  courts  were 
open  to  him.  He  may  have  been  a  notorious  offender  against  the  law,  but 
the  law  nor  its  officers  could  call  him  to  account  for  the  crimes  of  another. 
Nor  do  the  scales  of  justice  Weigh  against  him  his  offenses  against  others, 
when  vindicating  bis  own  rights  against  their  invasion  by  the  defendant. 
Finding  no  error,  the  judgment  will  be  affirmed. 


Brown  et  al.  t>.  Watson, 
(Supreme  Court  of  Texas.    December  7,  1888.) 

1.  Partnership— What  Constitutes. 

A  contract  between  wholesale  and  retail  dealers,  by  which  the  former  furnishes- 
•  stock,  and  the  latter  stores,  insures,  and  sells  for  a  share  of  the  profits,  does  not  con- 
stitute a  partnership.1 

2.  Attachment— Property  Subject  to— Claims  or  Third  Parties. 

It  appeared  that  the  two  dealers  had  negotiated  with  a  view  of  a  partnership,  but 
that,  while  the  retailer  had  represented  that  a  partnership  existed,  the  wholesale 
dealer  contradicted  such  statements,  when  they  came  to  his  knowledge:  that  the 
business  of  each  was  carried  on  as  before,  the  articles  furnished  being  oi  a  similar' 
character  to  those  dealt  in  by  the  retailer;  that  the  circulars  of  the  latter  showed 
that  he  dealt  in  some  goods  as  agent;  that  the  sales  account  of  goods  furnished  by 
the  wholesaler  was  kept  separate  from  other  sales ;  and  that  the  attaching  creditors- 
of  the  retailer  gave  credit  on  the  basis  of  commercial  reports,  and  not  on  that  of  the 
stock  of  goods.  Held,  that  the  wholesale  dealer  was  not  estopped  from  alleging  his 
individual  ownership  of  the  goods,  and  that  they  were  not  liable  to  attachment  for 
the  retailer's  deb$. 

Appeal  from  district  court,  Ellis  county;  Anson  Rainey,  Judge. 

A  lot  of  pumps  were  levied  upon  under  an  attachment  in  favor  of  Charles 
E.  Brown  and  others  against  G.  N.  Owsley  &  Co.,  which  were  claimed  by  S. 
H.  Watson.  Judgment  was  rendered  in  favor  of  Watson,  and  the  attach- 
ment creditors  appeal. 

Lancaster  &  Maxwell  and  0.  C.  Groee,  for  appellants.  /.  W.  Ferris  and 
M.  B.  Templeton,  for  appellee. 

Walker,  J.  The  findings  of  fact  by  the  trial  judge  will  be  taken  as  con- 
clusive where  there  is  any  material  conflict  in  the  testimony.  This  will  re- 
duce the  labor  of  this  court  to  the  application  of  the  recognized  principles  of 
the  law  of  partnership  to  the  undisputed  facts,  or  the  facts  found  by  the  court, 
showing  the  dealings  of  Watson  and  the*  firm  of  C.  N.  Owsley  A  Co.  with  each- 
other  and  the  public.  The  written  contract  by  which  Watson  agreed  to  fur- 
nish C.  N.  Owsley  &  Co.,  on  consignment,  such  a  stock  of  pumps,  etc.,  as  the 
two  parties  may  mutually  agree  to  be  necessary  and  sufficient,  and  in  which 
Owsley  &  Co.  agreed  to  store,  insure,  and  sell  the  pumps,  etc.,  and  keep  » 
correct  account  of  said  business,  further  stipulates:  M Commissions  of  one- 
half  profit  on  retail  sales,  and  one-third  profit  on  wholesale  sales,  are  to  be 
compensation  to  said  C.  N.  Owsley  &  Co.     *     *     *     for  their  serVices  m 

'In  general,  as  to  what  constitutes  a  partnership,  see  Runnels  v.  Moffat,  (Mich.)  41 
N.  W.  Bep,  2H,  and  note;  Railway  Co.  v.  Johnson,  (Tex.)  7  S.  W.  Rep.  888,  and  note. 
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storing  and  selling  said  pumps/9  etc  Such  a  contract  for  the  payment  of 
Owsley  &  Co.  for  their  services  does  not  of  itself  make  them  partners  with 
Watson.  "It  must  be,  however,  considered  as  now  settled  that  a  person  paid 
for  services  rendered  to  a  firm  by  a  share  of  the  profits,  if  this  be  given  him 
only  as  compensation  for  services,  and  be  has  no  interest  in  the  principal* 
and  no  other  interest  in  the  profits,  is  not  liable  as  a  partner."  Pars.  Partn. 
92;  also  note  and  citations  foot  of  page  713;  Story,  Partn.  §86;  Parohen  v. 
Anderson,  51  Amer.  Rep.  65;  Wheeler  v.  Farmer,  88  Gal.  208. 

While  courts  will  not  make  contracts,  but  only  enforce  them  as  made,  still 
it  is  not  permitted  to  parties  acting  together  as  partners  to  avoid  responsibil- 
ity for  their  acts  by  stipulating  among  themselves  that  they  are  not  partners* 
nor  to  be  held  as  such  to  persons  dealing  with  them;  that  is,  partners  in  fact 
cannot  stipulate  otherwise,  so  as  to  affect  others  innocently  dealing  with  them. 
Appellants  insist  that  Watson  is  estopped  by  his  acts  from  denying  the  alleged 
partnership,'  regardless  of  what  his  contract  relations  may  have  been  with 
Owsley  &  Co.,  and  that  by  permitting  them  to  have  the  possession,  with  un- 
limited control  of  the  property,  it  became  a  basis  of  credit  for  the  firm,  and 
that  by  his  relations  to  the  business,  and  acts  in  connection  therewith,  he 
sanctioned  the  holding  out  of  the  partnership  with  him  by  C.N.  Owsley;  and 
that  the  creditors  acted  upon  these  representations  and  acts. 

The  legal  effect  of  the  acts  of  persons  in  business  together,  as  affecting  the 
question  of  partnership,  has  been  a  subject  of  discussion  in  numerous  cases 
in  our  courts. 

In  the  cases  Brinkley  v.  Harkins,  48  Tex.  225,  and  Cothran  v.  Marma- 
duke,  60  Tex.  372,  the  party  furnishing  the  money  or  the  capital  for  the  bus- 
iness on  contract,  to  receive  on  settlement  the  capital  and  share  of  profits,  was 
held  to  be  a  partner,  for  the  reason  that  he  received  profits  as  principal,  not 
.as  agent,  or,  rather,  because  the  circumstances  evidenced  a  partnership  in 
fact. 

In  the  cases  Bmard  v.  Jolly,  6  S.  W.  Rep.  422*  and  Buzard  v.  Bank.  67 
Tex.  83,  2  S.  W.  Rep.  54,  Buzard  furnished  the  capital.  Pennington  was  to 
invest  it  in  cattle,  and  to  have  a  share  of  the  profits  of  the  enterprise.  While 
conducting  the  business,  Pennington  held  out  Buzard  as  partner,  and  the 
partnership  was  generally  believed  to  exist  by  those  dealing*  with  Pennington. 
It  was  held  that  neither  the  division  of  the  profits,  nor  the  declarations  and 
.acts  of  Pennington,  affected  Buzard,  when  denying  he  was  a  partner;  it  not 
.appearing  that  Buzard  knew  of  Pennington's  manner  of  dealing  in  the  busi- 
ness. 

In  Qoode  v.  McCartney,  10  Tex.  195,  and  Stevens  v.  Bank,  62  Tex.  508, 
it  was  recognized  that  a  community  of  profits  was  evidence  of  partnership  in 
favor  of  creditors  dealing  with  them.  In  neither  case,  however,  was  it  held 
.to  be  conclusive.  Each  recognized  that  an  agent  did  not  become  partner  by 
•receiving  compensation  for  his  services  in  an  agreed  share  of  the  profits. 

The  cases  Harris  v.  Crary,  67  Tex.  884,  3  S.  W.  Rep.  816,  and  Qrabenheimer 
v.  Rindskoff,  64  Tex.  52,  were  where  a  clerk  held  himself  out  as  a  member  of 
the  firm,  and  was  permitted  to  do  so  by  the  principals. 

From  these  cases  it  is  evident  that  the  liability  of  the  parties  as  members 
•of  a  partnership  is  determined  by  the  entire  facts  of  each  case,  and  that  cred- 
itors are  protected  against  private  agreements  inconsistent  with  the  legal  ef- 
fect to  be  given  to  the  dealings  together  of  parties  in  a  common  business. 
That  there  is  a  common  interest  is  generally  presumed  from  a  sharing  of 
profits.  There  is  some  confusion  of  ideas  in  the  use  of  the  term  "community 
of  profits"  in  this  case.  In  the  general  business  of  C.  N.  Owsley  &  Co.,  aside 
from  the  "pump"  business,  Watson  did  not  have  any  interest  whatever,  save 
as  a  creditor  for  money  loaned  to  the  firm,  and  in  no  way  connected  with  this 
litigation.  In  the  "pump"  business  there  was  a  division  of  the  profit  on 
sales,  but  no  joint  or  common  interest  in  the  stock.    Until  sold  it  was  Wat- 
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8011*8.  Owsley  &  Co.  received  compensation  out  of  profits  at  which  sales 
were  made,  in  lieu  of  or  as  commission,  as  factors  or  agents  to  sell,  and  not 
as  merchants.  This  distinction  between  acquiring  an  interest  in  accumu- 
lated  profits,  and  receiving  compensation  from  a  stipulated  part  for  services, 
is  well  recognized,  and  this  dealing  would  not  make  them  partners  even  in 
this  business.     10  Tex.  195. 

If  the  transactions  did  not  make  Owsley  &  Co.  partners  with  Watson,  it  is- 
idle  to  say  that  they  made  Watson  partner  with  Owsley  &  Co.  If  the  fact 
that  Owsley  &  Co.  received  compensation  for  storing  and  selling  the  pumps 
out  of  profits  did  not  constitute  them  partners  in  that  business,  for  a  stronger 
reason  would  it  be  insufficient  to  constitute  the  partnership  in  the  other  bus- 
iness. In  the  general  business  of  Owsley  &  Co.  Watson  was  not  a  partici- 
pant. There  was  no  sharing  of  profits  nor  common  interest  in  the  capitaL 
Watson  put  nothing  into  it,  and  had  no  claim  or  right  to  take  anything  out. 
No  agency  by  Watson  to  Owsley  &  Co.  existed  or  was  exercised  to  incur 
debts  upon  the  stock  of  pumps,  and  certainly  none  with  reference  to  the  other 
business  in  which  Watson  had  no  interest.  The  circulars  and  letter-heads 
used  indicated  that  Owsley  &  Co.  were  agents  or  factors.  The  credits  ex- 
tended by  the  plaintiffs  in  this  suit  were  upon  reports  from  the  commercial 
agencies,  and  not,  so  far  as  shown  in  the  record,  upon  the  show  of  stock  on 
hand  increased  by  the  consignment  of  Watson's  property.  The  existence  of 
the  reports  to  and  by  the  commercial  agencies  were  unknown  to  Watson. 
The  undisputed  facts  show  that  in  the  latter  part  of  November,  1885,  negotia- 
tions began  between  Watson  and  C.  N.  Owsley  looking  to  a  general  partner- 
ship between  them.  These  were  never  perfected.  A  special  partnership 
was  discussed,  and  the  subject  dropped.  While  these  negotiations  were  pend- 
ing, a  local  notice  of  a  partnership  between  them  appeared  in  two  newspa- 
pers of  the  town  where  the  business  was  carried  on,  of  which  Watson  was  ig- 
norant. The  negotiations  were  pending  from  one  to  two  weeks.  February 
18,  1886,  Watson  having  acquired  the  right  to  sell  the  "Bed  Jacket  Pump" 
for  the  state,  and  having  purchased  from  the  manufacturer  the  stock  of 
pumps  and  fixtures  in  hands  of  Owsley  &  Co.,  contracted  with  them  that  he 
would  furnish  the  pumps,  etc.,  buying  them,  to  Owsley  &  Co. ;  they  agreeing 
to  store,  insure,  and  sell  upon  agreed  compensation  for  their  services  in  so 
doing,  as  before  stated.  The  business  was  thereafter  carried  on  without  any 
apparent  change,  but  in  accordance  with  the  contract  as  to  the  pump  busi- 
ness. Accounts  were  kept  in  separate  books  from  the  general  business.  The- 
pumps  were  advertised  by  circulars,  on  the  letter-heads,  and  otherwise.  It 
was  profitable.  From  these  facts  we  do  not  find  an  actual  partnership  to  have 
existed  between  Watson  and  C.  N.  Owsley  &  Co. 

As  to  the  equitable  estoppel  insisted  upon,  the  facts  will  be  further  tested. 
The  use  made  of  Watson's  property  was  simply  storing  it,  insuring  it  for  and 
in  Watson's  name,  work  to  effect  sales,  and  in  selling.  This  was  carried  on 
in  the  same  building,  and  by  the  same  clerical  force,  as  was  the  general  bus- 
iness. The  circulars  and  letter-heads  disclosed  that  the  firm  of  C.  N.  Owsley 
&  Co.  were  " manufacturers'  agents,  and  dealers  in  farm,  gin,  and  mill  ma- 
chinery, buggies,  and  wagons;  pumps,  a  specialty."  That  pumps  were  a 
specialty  did  not  indicate  whether  they  were  handled  as  agents  or  as  dealers, 
if  there  be  any  difference  between  the  terms.  This  would  put  upon  inquiry 
any  one  interested,  to  the  extent  of  the  agency  in  the  business.  It  is  thought 
that  no  material  difference  would  exist  as  to  the  agency  for  the  pumps  from 
the  interposition  of  Watson  between  the  manufacturer  and  the  firm.  The 
goods  came  to  the  firm  with  the  same  limited  control, — power  to  sell.  While 
shipped  direct  to  Owsley  &  Co.,  the  goods  were  invoiced  to  and  paid  by  Wat- 
son, and  when  received  were  subject  to  the  contract  by  which  they  were  to  be 
sold.  The  negotiations  looking  to  the  formation  of  a  partnership,  general 
and  special,  fell  short  of  a  contract.    There  were  no  actual  dealings  whatever 
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between  them  in  business  prior  to  February  16,  1886,  when  the  investment 
in  the  pump  business  was  made  by  Watson.  The  declarations  and  represen- 
tations of  C.  N.  Owsley,  with  reference  to  the  connection  of  Watson  with  the 
Owsleys,  and  prior  to  such  purchase,  were  not  declarations  of  a  partner,  and 
could  not  bind  Watson.  They  would  be  harmless  against  him,  whether  made 
in  newspaper  locals,  in  letters  to  commercial  agencies,  or  in  declarations  to 
commercial  agents.  Watson  testified  that  all  these  publications,  reports,  and 
letters  were  unknown  to  him.  Had  Watson  known  of  these  reports  being 
.circulated  of  his  connection  with  the  Owsleys,  it  would  have  been  his  duty  to 
correct  them.  He  did  hear  of  a  newspaper  article  connecting  him  with  the 
.firm,  but  with  the  information  was  the  impression  that  it  was  in  another 
newspaper.  He  promptly  requested  the  editor  and  publisher  of  the  newspa- 
per to  make  the  correction.  He  never  heard  of  the  publication  in  the  others 
before  this  litigation.  Whether  Watson  used  proper  care  or  was  negligent 
in  his  transactions  with  the  Owsleys,  to  such  an  extent  as  to  deceive  the 
.creditors  of  the  firm,  was  itself  a  question  of  fact  for  the  court  upon  the  trial. 
The  judgment  below  necessarily  was  based  to  a  great  degree  upon  Watson's 
testimony.  If  Watson  was  believed,  the  court  was  justified  in  finding  for 
him.  We  do  not  find  that  Watson  held  himself  out,  or  permitted  himself 
to  be  held  out,  as  a  partner,  so  as  to  bind  him.  He  was  not  estopped  from 
showing  the  truth  as  to  his  ownership  of  the  pumps.  The  property  in  con- 
troversy was  not  subject  to  attachment  at  suit  of  the  creditors  of  C.  N.  Ows- 
ley &  Co.,  upon  the  facts  in  the  record. 
The  judgment  is  affirmed. 


Missouri  Pac.  Ry.  Co.  v.  Hayxbs  et  dU 
{Supreme  Court  of  Texas.    November  80, 1888.) 

OABBIBB8  OF  GOODS— DbLIVBBT— LIABILITY  FOB  L1O8S. 

Under  Rev,  St.  Tex.  arts.  281. 282,  providing  that  a  common  carrier's  liability  con- 
tinues until  delivery,  but  that  if  he  uses  due  diligence  to  notify  the  consignee,  who 
does  not  take  the  goods,  and  they  have  to  be  stored,  the  carrier  is  liable  only  as 
warehouseman,  a  railroad  company  remains  liable  as  a  common  carrier  for  goods 
not  discharged  from  its  car,  though  a  third  person  has  agreed  with  the  consignee  to 
unload  them,  and  the  car  is  at  the  place  of  discharge;  there  being  no  agreement  by 
the  consignee  to  receive  the  goods  on  the  car,  and  no  notice,  or  diligence  to  give  no- 
tice, of  the  arrival  of  the  oar  at  that  place. 

Appeal  from  district  court,  Hopkins  county;  J.  A.  B.  Putnam,  Judga 
Action  by  J.  C.  B.  Haynes  &  Co.  against  the  Missouri  Pacific  Railway  Com- 
pany for  the  destruction  of  cotton  while  in  defendant's  possession  as  a  com- 
mon carrier.    Defendant  appeals. 

Todd  &  Hudgins,  for  appellant.  B.  W.  Terhune  and  Perkins,  Gilbert  & 
Perkins,  for  appellees. 

Stayton,  C.  J.  This  cause  was  tried  without  a  jury,  and  the  conclusions 
of  fact,  so  far  as  necessary  to  be  stated,  are  as  follows: 

"(3)  That  on  the  9th,  10th,  and  11th  days  of  November,  1887,  the  plain- 
tiffs shipped  from  Black  Jack  Grove,  Tex.,  and  Campbell,  Tex.,  to  Greenville, 
Tex.,  through  the  defendant,  Missouri  Pacific  Railway  Company,  99  bales  of 
cotton,  and  received  regular  bills  of  lading  therefor, — the  haul  being  entirely 
within  the  state  of  Texas,  and  part  of  said  cotton  being  consigned  to  plain- 
tiffs at  Greenville,  Tex.,  and  part  to  the  compress  company,  •  notify  J.  C.  R. 
Haynes  &  Co. ; '  that  plaintiffs,  J.  C.  It.  Haynes  &  Co. ,  were  the  real  consignees 
of  all  of  said  cotton,  and  were  so  recognized  and  treated  by  all  the  parties  to 
this  action. 
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"(4)  That  87  bales  of  said  cotton  were  brought  to  Greenville,  Tex.,  by  de- 
fendant railway  company,  and  had  reached  said  point  on  the  11th  and  12th 
days  of  November,  1887,  and  that  plaintiffs  learned  of  its  arrival  on  Sunday, 
the  13th  day  of  November,  1887. 

"(5)  That  on  Monday,  November  14,  1887,  the  plaintiffs  made  arrange- 
ments with  the  compress  company  by  which  the  latter  agreed,  as  a  matter  of 
accommodation  to  plaintiffs,  to  unload  said  cotton  on  the  compress  platform, 
when  the  same  was  ready  for  unloading,  and  check  it  off. 

"(6)  That  the  cotton  compress  was  situated  in  the  city  of  Greenville,  not 
far  from  the  track  of  the  railway  company,  and  that  the  latter  had  built  a  side 
track  from  its  station  and  yard  to  and  passing  the  platform  of  the  compress 
company,  which  side  track  was  owned  and  controlled  by  the  railway  company, 
and  was  built  for  the  convenience  of  the  railway  company  and  the  compress 
-company. 

"(7)  That  early  on  the  morning  of  November  14,  1887,  plaintiffs  went  to 
the  depot  of  the  railway  company,  and  demanded  of  the  latter's  agent  the  de- 
livery of  said  cotton,  and  requested  him  to  have  it  placed  on  the  compress 
platform.  The  agent  replied  that  the  cotton  was  in  the  yard,  and  as  soon  as 
the  necessary  switching  could  be  done  he  would  deliver  the  cotton.  The  com- 
press platform  is  not  under  the  control  of  the  railway  company. 

"(8)  About  1  o'clock  p.  m.  of  Monday,  November  14, 1887,  plaintiffs  re- 
quested the  agent  of  the  railway  company  to  have  the  cotton  delivered  at  the 
compress  platform,  as  they  desired  to  have  it  checked  and  marked  and  tagged ; 
stating  to  the  agent  that  Mr*  E.  C.  Mattox,  of  the  compress  company,  was  at 
the  platform,  and  ready  to  unload  the  cotton;  and  the  agent  of  the  railway 
company  replied  that  as  soon  as  the  necessary  switching  could  be  done  he 
would  place  the  cotton  at  the  platform. 

"(9)  That  on  said  14th  day  of  November,  1887,  the  said  B.  C.  Mattox  was 
at  the  compress  platform  from  1  o'clock  p.  m.  until  after  4  o'clock  p.  m.,  and 
that  at  2  o'clock  P.  m.,  and  from  8  o'clock  p.  m.  until  after  4  o'clock  p.  m., 
plaintiffs  had  an  employe  at  said  platform  waiting  to  sample  and  mark  said 
cotton  when  it  should  be  unloaded  and  placed  on  the  platform. 

"(10)  That  on  November  14, 1887,  at  8:80  o'clock  p.  m.,  the  railway  com- 
pany had  the  three  cars,  containing  plaintiffs'  said  87  bales  of  cotton,  placed 
on  the  side  track,  and  by  the  side  of  the  compress  platform,  but  failed  to  no- 
tify either  the  plaintiffs  or  the  compress  company;  and  neither  plaintiffs,  nor 
any  of  their  agents,  nor  the  compress  company,  or  any  of  its  agents,  knew  or 
were  informed  that  plaintiffs'  cotton  had  been  placed  on  said  side  track. 

"(11)  That  at  4  o'clock  P.  if.  of  November  14,  1887,  the  cotton  compress, 
its  platform,  the  cotton  thereon,  and  the  cars  containing  plaintiffs'  cotton,  to- 
gether with  the  plaintiffs'  cotton  thereon,  were  destroyed  by  fire.  The  evi- 
dence fails  to  show  the  origin  of  such  fire. 

"(12)  The  amount  of  cotton  belonging  to  plaintiffs  on  said  cars,  and  so  de- 
stroyed, was  40,468  pounds,  and  was  of  the  market  value  of  9£  cents  per  pound, 
or  the  aggregate  value  of  83,844.08. 

"(13)  There  was  no  custom  as  to  delivery  of  cotton  consigned  to  Green- 
ville. t 

"(14)  In  agreeing  to  receive  and  unload  the  cotton,  the  compress  company 
was  acting  in  the  way  of  accommodation  to  plaintiffs,  and  not  for  considera- 
tion." 

No  objection  is  made  to  any  of  these  findings,  other  than  the  seventh,  ninth, 
and  tenth,  but  it  is  claimed  that  the  evidence  does  not  support  these.  A  care- 
ful examination  of  the  evidence  leads  to  the  conclusion  that  it  sustains  these 
findings,  and  a  statement  of  the  evidence  would  serve  no  useful  purpose. 

As  conclusions  of  law,  the  court  found  as  follows: 

"(2)  That  said  cotton  at  the  time  of  its  destruction  by  fire  had  never  been 
delivered  to  plaintiffs  or  to  the  compress  company. 
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"(8)  That  at  the  time  of  the  destruction  of  said  cotton,  the  defendant,  Mis- 
souri Pacific  Railway  Company,  held  said  cotton  as  a  common  carrier,  and  il&- 
liability  as  common  carrier  had  not  terminated. 

"  (4)  That,  in  order  to  relieve  itself  of  liability,  it  devolved  upon  the  defend  ~ 
ant,  the  Missouri  Pacific  Railway  Company,  to  establish  by  proof  that  the  loss^ 
of  said  cotton  was  occasioned  by  inevitable  accident,  beyond  the  power  of  said 
defendant  to  guard  against  or  avoid;  and,  having  failed  to  establish  this,  tbo- 
defendant,  Missouri  Pacific  Railway  Company,  is  liable  to  plaintiffs  for  the 
value  of  said  cotton,  to- wit,  98,844.08,  and  interest  thereon  at  the  rate  of  8 
per  cent,  per  annum  from  the  14th  day  of  November,  A.  D.  1887." 

It  is  urged  that  the  second  and  third  conclusions  of  law  are  erroneous.  The>- 
evidence  and  the  findings  leave  no  doubt  that  the  place  of  destination  for  ap- 
pellees' cotton  was  the  cotton  compress  in  the  city  of  Greenville,  and  appel- 
lant's liability  as  a  common  carrier  continued  from  the  commencement  of  the- 
trip  "until  the  cotton  was  delivered  to  the  consignee  at  the  point  of  destina- 
tion." Rev.  St.  art.  281.  The  evidence  and  findings  preclude  any  holding 
that  there  was  any  agreement  between  appellant  and  appellees  that  the  latter 
should  have  and  assume  possession  of  the  cotton  while  on  the  cars,  and,  la- 
the absence  of  this,  it  must  be  held  that  possession  was  in  fact  as  in  law  with 
appellant;  the  cotton  never  having  been  removed  from  the  cars,  and  placed 
on  the  compress  platform.  The  evidence  shows  that  until  this  was  done  the- 
right  to  possession,  and  possession,  was  at  all  times  with  appellant.  So  long- 
as  possession  remains  with  the  carrier,  there  can  be  no  delivery;  but  in  case- 
of  railway  transportation  the  character  in  which  the  carrier  holds  after  freight 
has  been  safely  taken  from  its  cars  arid  deposited  on  platform  or  in  warehouse 
may  be  affected  by  notice  to  the  consignee  of  its  arrival  at  destination.  There 
is  a  conflict  of  authority  as  to  whether  the  extraordinary  liability  that  attaches- 
to  the  carrier  continues  after  goods  have  been  actually  removed  safely  from 
cars,  and  deposited  in  a  safe  place,  unless  notice  be  given  to  the  consignee  or 
owner;  but  the  cases  which  hold  that  such  liability  ceases  when  the  goods 
are  unloaded  and  placed  in  a  safe  place  do  not  claim  exemption  from  the  more- 
onerous  responsibility  until  the  goods  have  been  unloaded  from  the  cars,  and 
deposited  in  a  safe  and  suitable  place*  Hutch.  Carr.  371,  and  citations.  In 
Rice  v.  Railroad  Corp,  the  supreme  court  of  Massachusetts  thus  asserts  the 
rule;  "A  railroad  corporation  does  not  discharge  itself  of  its  duty  as  a  car- 
rier by  merely  bringing  goods  to  the  terminus  of  its  road.  It  is  bound  also  to- 
unload  them  with  due  care,  and  put  them  in  a  place  where  they  will  be  reason- 
ably safe  and  free  from  injury.  Until  this  is  done  the  duty  and  responsibility 
which  attach  to  a  corporation  as  carriers  do  not  close.  Thomas  v.  Railroad 
Co.,  10  Mete.  472,  477;  Plains  Co.  v.  Railroad  Co.,  1  Gray,  268,  272.  In 
the  latter  case  *  *  *  it  is  expressly  stated  that  goods  must  not  only  be 
safely  carried,  but  also  be  discharged  on  the  platform  of  a  depot,  or  put  into  a 
place  of  safety/'    98  Mass.  214;  Cahn  v.  Railroad  Co.,  71  111.  98. 

The  fact  that  appellees  may  have  made  arrangements  with  the  compress- 
company  to  have  that  done  which  was  incumbent  on  the  carrier  before  there 
could  be  a  delivery  does  not  alter  the  situation  of  the  parties  nor  their  rights. 
If  the  compress  company,  as  the  agent  of  appellees,  had  unloaded  the  cotton, 
and  placed  it  on  the  platform  where  appellees  desired  to  have  it,  and  where 
appellant  was  bound  to  place  it  before  it  could  be  relieved  from  responsibility 
as  carrier,  then  the  delivery  would  have  been  complete;  but  this  was  not  done 
by  either  party,  and  the  cotton  was  in  the  possession  of  appellant  as  carrier 
when  destroyed  by  fire.  No  agreement  or  usage  is  shown  which  could  make 
anything  short  of  an  actual  delivery  operate  to  relieve  appellant  from  its  obli- 
gation as  carrier.  If,  however,  there  had  been  an  agreement  between  the 
parties  that  appellees  would  receive  the  cotton  on  the  oars,  and  unload  it 
themselves  when  the  cars  were  placed  at  the  destination,  under  the  statute  in 
force  in  this  state,  we  are  of  opinion  that  appellant  would  then  be  liable  un- 
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der  the  facts.  The  statute  provides  that,  "if  the  carrier  at  the  point  of  desti- 
nation shall  use  due  diligence  to  notify  the  consignee,  and  the  goods  are  not 
taken  by  the  consignee,  and  have  in  consequence  to  be  stored  in  tbe  depots 
or  warehouses  of  the  common  carriers,  they  shall  thereafter  only  be  liable  as 
warehousemen."  Rev.  St.  art.  282.  The  spirit  of  this  statute,  under  such 
an  agreement,  would  require  the  carrier  to  use  such  diligence  as  the  statute 
contemplates  to  notify  the  consignee  that  the  cars  were  at  the  place  where 
they  were  to  be  unloaded;  and  especially  would  this  be  necessary  when  the 
track  leading  to  and  by  the  compress  platform  was  often  occupied  with  cars 
not  to  be  unloaded  at  the  compress.  No  effort  was  made  to  notify  appellees 
or  the  compress  company  that  the  cars  were  on  the  side  track  ready  to  be  un- 
loaded. It  was  shown  that  this  might  have  been  done  by  the  exercise  of  the 
slightest  diligence.  If  without  direction  to  place  the  cotton  on  the  platform 
of  the  compress  company  this  had  been  done  by  appellant,  then  notice,  or  due 
diligence  to  give  notice,  that  it  had  been  so  placed,  would  have  been  neces- 
sary before  appellant  would  have  been  relieved  from  responsibility  as  carrier, 
unless,  as  agent  for  appellees,  the  compress  company  had  received  it.  How- 
ever the  law  may  be  elsewhere,  under  the  statutes  in  force  in  this  state  the 
liability  of  tbe  carrier  continues  until  the  thing  carried  is  actually  delivered 
to  the  owner  or  consignee  at  such  place  as  the  nature  of  the  carriage  requires 
the  delivery  to  be  made, or  at  some  other  that  maybe  agreed  upon, unless  due 
diligence  be  used  to  notify  the  owner  that  it  has  arrived  at  place  of  destina- 
tion. After  such  notice  has  been  given,  or  due  diligence  used  to  give  it,  if 
the  thing  be  not  received  within  a  reasonable  time,  the  carrier  may  store  it 
in  a  safe  place,  which  in  some  cases,  and  with  some  classes  of  property,  may 
be  the  car  in  which  transported ;  and  from  the  expiration  of  such  reasonable 
time  responsibility  as  carrier  will  cease,  and  that  of  warehouseman  begin. 
There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 


Buford  et  al.  v.  State. 
(Supreme  Cowrt  of  Texas.    November  80, 1888.) 

1.  Municipal  Cobpobations— -Non-User  of  Franchise— Dissolution. 

Non-user,  or  failure  to  elect  officers  for  a  series  of  years,  does  not  work  a  disso- 
lution of  a  municipal  corporation  created  by  act  of  the  legislature. 
3.  Same— Change  op  Boundary. 

Act  Tex.  Feb.  12, 1852,  which  incorporated  the  town  of  Henderson,  with  limits 
one  mile  square,  the  court-house  being  in  the  center,  was  impliedly  repealed  by  act 
May  16, 1871.  incorporating  the  same  town,  with  limits  extending  "one-half  mile  in 
every  direction  from  the  court-house. n 

Appeal  from  district  court,  Bask  county;  J.  G.  Hazelwood,  Judge. 
W.  C.  Buford  and  /.  H.  Wood,  for  appellants. 

Walker,  J.  This  is  an  appeal  from  a  judgment  of  the  district  court  of 
Busk  county,  removing  the  appellants  from  the  offices  they  have  been  hold- 
ing as  mayor  and  aldermen  of  the  town  of  Henderson.  Information  was 
filed  August  4,  1888,  against  the  appellants  by  the  district  attorney,  for  the 
purpose  of  testing  the  validity  and  legality  of  the  existing  corporation  of  the 
said  town;  tbe  validity  of  the  authority  of  the  municipal  officers;  and,  in 
view  of  the  several  acts  of  incorporation  by  the  legislature,  to  ascertain  the 
status  of  said  town  as  to  her  corporate  franchises.  It  appears  that  by  act  of 
the  legislature  approved  February  12,  1852,  the  town  of  Henderson  was  in- 
corporated with  limits  extending  "one  mile  square,  so  laid  off  as  to  leave  the 
public  square  in  tbe  center  of  said  corporation."  Under  this  act  the  munici- 
pal government  was  organized.  .  After  several  years  the  inhabitants  ceased 
to  elect  officers.    It  appears  that. in  1861  and  in  1866  organizations  were  at- 
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tempted,  and,  so  far  as  the  people  of  the  town  had  the  power,  they  recog- 
nized their  city  government.  May  16,  1871,  an  act  of  the  legislature  of  the 
state  was  approved,  incorporating  the  town  of  Henderson,  in  Rusk  county, 
with  limits  extending  "one-half  mile  in  every  direction  from  the  court-house 
on  the  public  square  of  the  town,  in  the  center  of  said  corporate  limits."  The 
act  provided  for  the  appointment  of  officers  until  the  next  regular  election 
provided  for  in  the  act  providing  for  the  election  of  the  mayor  and  aldermen. 
Officers  were  appointed  and  qualified.  After  several  years  the  elections  were 
not  held,  and  the  town  was  without  officers.  In  1875  an  effort  was  made  by 
the  inhabitants  to  create  a  new  town  government  under  the  general  laws  for 
the  original  organization  of  cities  and  towns.  This  organization  soon  lapsed. 
In  1888  another  effort  was  made  to  secure  a  government.  The  proposed  lim- 
its were  "two  and  one-half  miles  square;  the  center  of  the  court-house  in 
said  town  being  the  center  of  said  square."  The  proceedings  were  regularly 
taken  as  in  an  original  organization.  Under  this  new  organization  the  ap- 
pellants were  elected  by  the  voters  within  the  two  and  one-half  mile  square 
included  within  the  elected  boundaries.  The  district  judge  held  the  charter 
of  1852  as  still  existing  and  in  full  force;  declared  the  proceedings  in  1888, 
under  which  the  appellants  were  elected,  to  be  void;  and  by  decree  removed 
them  from  the  offices  they  claimed.  The  only  question  in  the  case  is  whether 
the  reorganization  of  the  town  of  Henderson,  in  1888,  was  legal.  Upon  it 
depends  whether  the  appellants  were  duly  elected  to  the  offices  they  claim.  As 
these  proceedings  were  regular,  if  there  was  no  existing  corporation,  the  is- 
sue is  reduced  to  the  further  inquiry  whether  there  was  such  obstacle.  It 
appears  that  the  town  was  incorporated  in  1852  by  act  of  the  legislature,  with 
limits  one  mile  square,  the  court-house  in  the  center.  Passing  the  proceed- 
ings in  1861  and  1866,  the  act  of  May  16,  1871,  incorporated  the  town,  with 
slightly  reduced  limits,  if  literal  effect  be  given  to  the  words  describing  its 
extent.  This  act,  while  not  in  terms  repeating  the  act  of  1852,  did  have  the 
effect  of  supplying  a  new  municipal  government  for  the  identical  territory, 
except  the  corners  of  the  square  not  included  in  the  circle  of  same  diameter 
and  center.  This  was  inconsistent  with  and  repealed  the  charter  of  1852.  It 
is  shown  that  for  several  years  prior  to  the  election  in  1888  there  had  been  no 
officers  elected;  in  fact,  no  city  government  or  officials.  The  town  included 
over  1,000  and  less  than  10,000  inhabitants.  To  such  facts  our  court  in  Lett 
v.  Hernandez,  10  Tex.  137,  gave  the  effect  of  evidencing  a  civil  death, — a 
dissolution  of  the  corporation.  This,  however,  has  not  been  followed,  though 
the  case  was  not  expressly  overruled,  in  Blessing  v.  City  of  Galveston,  42 
Tex.  659.  In  the  latter  case  it  was  held  that,  the  power  to  create  municipal 
corporations  in  this  state  being  in  the  legislature,  the  inhabitants  cannot 
withhold  their  consent  to  the  existence  of  the  charter,  nor  veto  the  law  by 
neglect  or  refusal  to  act  under  it.  Justice  Moore,  citing  1  Dill.  Mun.  Corp. 
§  23,  from  which  we  cite:  "Over  such  corporations  the  legislature,  unless 
restrained  by  the  constitution,  has  entire  control;  and  unless  otherwise  pro- 
vided by  the  act  itself,  or  a  different  intention  be  manifested,  the  public  cor- 
poration is  legally  constituted  as  soon  as  the  incorporating  act  declaring  it  to 
exist  goes  into  effect."  Again,  in  1  Dill.  Mun.  Corp.  §  166:  "Here  it  is  the 
people  of  the  locality  who  are  erected  into  a  corporation,  not  for  private,  but 
for  public,  purposes.  The  corporation  is  mainly  and  primarily  an  instrument 
of  government.  The  officers  do  not  constitute  the  corporation,  or  an  integral 
part  of  it.  The  existence  of  the  corporation  does  not  depend  upon  the  exist- 
ence of  officers."  The  mode  of  granting  charters,  and  the  general  limitations 
upon  their  powers,  are  parts  of  the  state  constitution.  Article  11,  §§  3-6. 
In  the  recent  case  of  State  v.  Dunsont  9  S.  W.  Rep.  103,  (from  Nacogdoches, 
of  June  12,  1888,)  it  was  held  directly  that  non-user,  or  the  failure  to  elect 
officers  for  a  series  of  years,  did  not  dissolve  the  corporation  of  Nacogdoches 
created  by  act  of  the  legislature*    The  court  held,  further,  that,  independent 
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of  the  legislative  will,  the  inhabitants  of  any  given  territory  have  no  right  to 
incorporate  themselves,  nor,  when  incorporated,  can  they  destroy  the  corpo- 
ration, save  in  the  manner  prescribed  by  law.  Rev.  St.  art.  340,  provide  for 
reorganizing  upon  a  two-thirds  majority  vote  of  the  town  council  adopting 
the  general  incorporation  act.  To  increase  the  territorial  limits,  not  to  ex- 
ceed half  a  mile,  an  election  by  the  inhabitants  of  the  territory  proposed  to  be 
annexed  must  initiate  the -movement,  followed  by  approval  by  the  council. 
Rev.  St.  arts.  343,  503.  The  election  of  the  appellants  by  the  voters  of  the 
two  and  one-half  miles  square  of  territory,  as  well  within  as  outside  the  limits 
of  one-half  mile  each  way  from  the  center  of  the  court-house,  was  not  held  in 
accordance  with  law.  They  are  not  legal  officers.  The  organization  in  1888 
was  without  authority  of  law. 

The  judgment  of  the  court  below  will  be  affirmed,  but  not  upon  the  grounds 
given  by  the  trial  judge.  It  is  here  held  that  the  act  of  1871  is  the  existing 
charter  of  the  town,  under  which  any  organization  must  be  taken  and  held. 


Missouri  Pao.  Ry.  Co.  v.  Brazil. 
{Supreme  Cowrt  of  Texas.    December  7, 1888.) 

1.  Release  and  Discharge — Validity. 

In  an  action  for  injuries  received  by  a  passenger  on  defendant's  train,  it  appeared 
that  plaintiff  had  executed  a  release  to  defendant,  but  he  alleged  that  he  was  men- 
tally incapacitated  at  the  time,  and  that  it  was  done  at  the  importunity  of  defend- 
ant's agent,  and  against  the  protest  of  plaintiff's  wife.  There  were  remarks  in  the 
charge  from  which  the  jury  might  have  inferred  that  there  were  issues  to  be  tried 
relative  to  such  importunity  and  protests,  though  there  was  no  intimation  that  the 
release  would  be  invalid  for  any  other  reason  than  mental  incapacity.  Defendant 
asked  an  instruction  that  the  release  could  only  be  held  void  for  plaintiff's  insanity. 
Held,  that  it  was  error  to  refuse  to  so  charge. 

3.  Same—Burden  of  Proof— Presumptions.  t 

In  such  case  an  instruction  that  the  burden  of  proving,  by  a  preponderance  of  evi- 
dence, that  the  release  was  invalid,  is  on  the  plaintiff,  is  correct,  and  it  is  not  error 
to  refuse  to  charge  that  the  law  presumes  the  release  valid,  and  that,  unless  the 
plaintiff  satisfactorily  establishes  its  invalidity,  the  jury  should  find  for  defendant; 
as,  whUe  sanity  is  presumed,  it  is  a  presumption  of  fact,  and  not  of  law. 

3.  Insanity— Evidence. 

In  civil  cases,  only  a  preponderance  of  evidence  is  necessary  to  establish  insanity. 

4.  Release  and  Discharge— Ratification. 

There  being  evidence  that  plaintiff,  though  impaired  mentally  after  the  accident, 
was  at  times  competent  to  understand  the  settlement  made,  and  ratify  or  disaffirm 
it,  and  that  he  retained  the  money  received,  knowing  whence  it  came,  an  instruc- 
tion that  if  plaintiff,  though  insane  when  the  release  was  executed,  after  becom- 
ing conscious  of  what  he  had  done,  retained  the  money  or  used  it,  knowing  from 
whom  he  had  received  ik  without  offering  to  return  it,  or  if,  having  used  it  before 
becoming  conscious,  he  aid  not  in  a  reasonable  time  disaffirm  the  release,  the  ver- 
dict should  be  for  defendant,  is  correct. 
&  Appeal— Review— Instructions  Refused. 

If  the  trial  court  refuse  instructions,  because  substantially  given,  which  the  ap- 

Stllate  court  finds,  upon  inspecting  the  record,  to  be  contrary  to  the  fact,  the  ver- 
ct  will  be  set  aside,  without  examining  as  to  the  technical  accuracy  of  the  instruc- 
tions. 
6.  Damages— Exemplary. 

In  such  an  action  it  is  error  to  charge  that  exemplary  damages  are  "given  as  a 
kind  of  punishment, "  leaving  the  jury  to  infer  that  the  dofendant  would  be  liable 
to  such  damages  if,  with  knowledge  of  the  general  bad  condition  of  the  road  prior  to 
the  accident,  it  allowed  It  to  remain  so,  regardless  of  whether  plaintiff's  injury  re- 
sulted from  that  known  general  bad  condition. 

Appeal  from  district  court.  Smith  county;  Felix  J.  MoCord,  Judge. 

Action  by  W.  N.  Brazil  against  the  Missouri  Pacific  Railway  Company  to 
recover  for  injuries  received  by  defendant's  alleged  negligence.  Verdict  and 
judgment  for  plaintiff,  and  defendant  appeals. 
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7.  R.  Burnett,  for  appellant.  John  M.  Duncan,  I.  J*  Mice,  T.  N.  Jones,. 
and  Robertson  cfr  Robertson,  for  appellee. 

Stayton,  G.  J.  This  is  an  action  by  appellee  to  recover  damages,  actual 
and  exemplary,  on  account  of  an  injury  alleged  to  have  been  received  by  him 
while  a  passenger  on  appellant's  road.  On  December  26,  1887,  he  was  in- 
jured by  the  derailment  of  the  car  in  which  be  was  riding,  and  on  January 
6th  following,  in  consideration  of  $500,  then  paid  to  him,  he  executed  a  re* 
lease,  which  was  pleaded  in  bar  of  this  action.  The  plaintiff  in  his  petition, 
anticipating  this  defense,  alleged  the  circumstances  under  which  the  release 
was  executed,  bu't  these  did  not  tend  to  show  that  the  release  was  procured 
through  fraud  or  undue  influence.  The  petition,  however,  did  allege  the  plain* 
tiff's  want  of  sufficient  mental  capacity  to  contract  at  the  time  the  release 
was  executed.  The  charge  correctly  stated  to  the  jury  the  substance  of  the 
averments  of  the  petition  and  answer,  which  involved  a  statement  that  ap- 
pellee alleged  the  release  was  executed  over  the  protest  of  plaintiff's  wife, 
and  on  the  importunities  of  appellant's  agent;  and  it  is  urged  that  tne  court, 
in  the  charge  given,  gave  the  jury  to  understand  that  there  were  issues  to  be 
tried  involving  such  matters.  This  seems  to  be  true,  but  there  was  no  other 
intimation  to  the  jury  in  the  body  of  the  charge  that  they  were  at  liberty  to 
find  the  release  invalid  on  any  ground,  if  they  believed  that  appellee  had  suffi- 
cient mental  capacity  to  contract  at  the  time  he  executed  it.  To  avoid,  how- 
ever, the  possibility  of  any  misconception  on  this  point,  the  following  charge 
was  requested:  "No.  1.  Under  the  pleadings  and  evidence  in  this  cause,  the 
jury  will  find  for  defendants  unless  the  release  read  in  evidence  is  invalid  by 
reason  of  plaintiff's  insanity,  under  the  rules  of  law  given  you  in  charge  by 
the  court.  The  release  cannot  be  avoided  by  reason  of  any  supposed  fraud 
in  its  procurement."  This  charge  was  refused,  and  we  are  of  the  opinion, 
under  the  pleadings  and  evidence,  that  the  charge  might  with  propriety  have 
been  given ;  and  in  view  of  the  evidence  bearing  on  the  question  of  appellee's 
mental  condition,  it  was  important  that  the  very  issue  on  which  the  validity 
or  invalidity  of  the  release  depended  should  be  clearly  understood  by  the  jury. 
The  evidence  of  two  witnesses  was  introduced,  showing  fully  what  they  re- 
membered as  the  conversation  between  appellee  and  appellant's  agent  at  the 
time  the  latter  visited  the  house  where  appellee  was,  for  the  purpose  of  mak- 
ing the  settlement  evidenced  by  the  release;  and  it  is  urged  that  the  agent's 
statements  made  at  that  time  should  not  have  been  received,  because  they 
neither  tended  to  show  fraud  nor  undue  influence.  We  are  of  opinion  that 
all  that  passed  between  the  agent  and  appellee  was  properly  admitted;  for  it 
tended  to  show  the  negotiation  between  them,  and  would  serve  to  illustrate 
appellee's  mental  condition,  and  capacity  to  understand  the  nature  of  the 
transaction  which  he  did  consummate,  through  the  release  and  its  effect  upon 
his  right.  While  this  evidence  was  admissible,  the  jury  may  have  under- 
stood, under  the  statement  of  the  issues  made  by  the  court,  that  it  was  their 
duty  to  inquire  whether  the  contract  was  made  against  the  protest  of  appel- 
lee's wife,  and  through  importunities  of  the  agent,  and  if  they  found  either 
of  these  to  be  true  that  the  release  would  be  invalid.  When  a  charge  was 
asked  that  would  have  relieved  the  jury  of  all  doubts  or  ground  for  miscon- 
ception as  to  the  fact  that  would  invalidate  the  release,  it  ought  to  have  been 
given. 

The  court  instructed  the  jury  that  "the  burden  is  on  the  plaintiff  to  show 
by  a  preponderance  of  testimony  the  facts  that  would  set  aside  such  a  re- 
lease. "  It  is  urged  that  this  was  error,  and  that  the  following  requested  charge 
should  have  been  given:  "No.  9.  The  presumption  of  law  is  that  the  release 
set  up  by  defendants  is  valid  and  binding,  the  plaintiff  having  admitted  that 
he  signed  it;  and  in  order  for  the  jury  to  find  it  invalid,  under  the  rules  of' 
law  given  you  in  charge,  the  burden  of  proof  is  on  plaintiff  to  satisfactorily 
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•establish  the  invalidity  of  said  release,  and,  if  he  has  not  done  so,  you  will 
find  for  defendant. M  When  it  is  shown  that  an  instrument  was  signed  and 
delivered  by  the  party  whose  contract  it  is  made  to  evidence,  in  the  absence 
of  proof  of  some  fact  that  will  invalidate  it,  the  capacity  of  its  maker  to  con- 
tract, and  all  other  facts  necessary  to  the  validity  of  the  contract,  are  suffi- 
ciently established  to  entitle  the  person  claiming  rights  under  the  instrument 
to  recover.  Sanity  is  presumed,  but  this  presumption  is  one  of  fact,  and  not 
of  law;  and  when  there  is  an  issue  made  as  to  sanity,  and  evidence  intro- 
duced under  it  tending  to  show  insanity,  it  would  be  error  for  a  court  to  in- 
struct a  jury  that  the  law  creates  a  presumption  the  one  way  or  the  other. 
In  such  a  case  sanity  or  insanity  is  a  question  of  fact  to  be  determined  by  the 
jury,  if  one  has  been  called,  uninfluenced  by  a  charge  as  to  the  presumption 
that  will  be  indulged  when  there  is  no  issue  and  evidence  as  to  the  sanity  of 
the  person  whose  act  is  in  question.  In  this  case  the  burden  of  proof  to  show 
insanity  rested  upon  appellee,  and  the  court  so  charged,  but  it  is  insisted  that 
this  was  a  fact  that  could  not  be  established  by  a  mere  preponderance  of  evi- 
dence. In  civil  cases,  whatever  may  be  the  issue  involved,  it  is  not  requisite 
that  the  person  on  whom  rests  the  burden  of  proof  shall  establish  his  cause 
by  a  greater  weight  of  evidence  than  a  fair  preponderance.  We  understand 
this  to  be  the  rule  established  in  this  state,  in  criminal  cases,  on  an  issue  of 
insanity  raised  by  a  defendant.  The  charge  asked  required  appellee  to  estab- 
lish his  incapacity  to  contract  by  a  greater  weight  or  intensity  of  evidence. 

Appellant  in  its  answer  denied  appellee's  want  of  capacity  at  the  time  the 
release  was  executed;  and  alleged,  further,  that  if  such  was  then  his  condition 
he  was  subsequently  restored  to  sound  mind;  and  that  while  in  this  condition, 
with  full  knowledge  that  he  had  executed  the  release  and  of  its  terms,  he  re- 
tained and  used  the  money,  and  before  this  action  was  brought  acquiesced  in 
and  ratified  the  settlement  and  release.  Appellant  asked  the  following  charges: 
44  No.  4.  If  you  find  from  the  evidence  that  plaintiff  was  insane  when  he  signed 
.the  release,  or  that  the  release  was  invalid  under  the  rules  of  law  given  you 
by  the  court,  but  further  find  from  the  evidence  that  plaintiff,  after  he  became 
conscious  and  was  informed  of  the  release,  and  that  he  had  released  defendant 
from  all  claims  of  damages  for  8500  paid  to  him,  continued  to  use  the  money, 
or  if  he  had  used  it  in.the  payment  of  debts,  and  did  not  promptly,  or  within  a 
reasonable  time  after  he  became  conscious,  repudiate  or  disaffirm  the  contract, 
then  you  will  find  for  defendants. "  "No.  6.  If  you  find  from  the  evidence  that 
plaintiff  was,  at  the  time  he  signed  the  release  and  received  the  money,  in- 
capable of  understanding  the  nature  and  effect  of  the  compromise,  but  you 
find  that  he  apparently  understood  the  nature  and  effect  of  the  transaction, 
and  no  fraud  or  undue  advantage  is  shown  to  have  been  taken  of  him  in  ob- 
taining the  release,  and  he  afterwards  used  the  money  in  payment  of  his  debts 
or  otherwise,  and,  after  he  became  conscious  of  the  compromise  he  had  made, 
did  not  promptly  disaffirm  it,  but  acquiesced  in  it,  then  you  will  find  for  de- 
fendant. "  These  charges  were  refused  on  the  ground  that  they  had  been  sub- 
stantially given  in  the  main  charge,  but  an  inspection  of  that  charge  shows 
that  no  charge  whatever  was  given  on  the  matters  to  which  the  refused  charges 
relate.  The  evidence  does  not  tend  to  show  that  appellee,  at  the  time  the  re- 
lease was  executed  or  subsequently,  was  laboring  under  permanent,  settled,  or 
continuous  insantity ;  but  there  was  evidence  tending  to  show  that  from  an  in- 
jury to  his  head,  inflicted  at  the  time  of  the  accident,  epilepsy  had  resulted,  and 
that  fromtbi8  his  mind  at  times  has  been  unsettled,  and  his  memory  greatly 
impaired  at  all  times.  The  evidence'  further  tends  to  show  this  epilepsy  is 
tending,  as  time  passes,  to  bring  on  imbecility,  manifested  by  confusion  of 
mind  as  well  as  by  failure  of  memory;  but  the  evidence  forbids  the  holding 
that,  at  times  subsequent  to  the  execution  of  the  release,  appellee  may  not 
have  had  sufficient  mental  capacity  to  make  a  contract,  or  to  ratify  one  made 
at  a  time  when  his  mind  was  beclouded.    The  evidence  but  tends  to  show  the 
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usual  temporary  results  of  epilepsy  with  the  tendency  before  stated.  There 
was  evidence  tending  to  show  that  appellee  knew  of  the  settlement  he  had  made 
a  few  days  after  the  release  was  executed,  and  that  he  gave  the  reasons  which 
induced  him  to  settle.  There  was  also  evidence  tending  to  show  that  he  may 
have  been  fully  conscious,  not  only  of  the  settlement  he  had  made,  but  of  the 
source  from  which  the  money  in  his  possession  came  at  the  time  he  used  some 
of  it.  It  is  not  necessary  for  us  now  to  state  the  evidence  bearing  on  the  con- 
dition of  appellee's  mind  at  the  time  the  release  was  executed  or  subsequently, 
and  it  would  be  improper  to  draw  and  state  conclusions  from  it  further  than 
is  necessary  to  determine  the  propriety  of  the  rulings  of  the  court  below. 
There  has  been  some  conflict  of  decision  whether  the  contract  of  an  insane  per- 
son is  void  or  voidable,  but  the  great  weight  of  authority  holds  contracts  of 
such  persons  only  voidable.  Els  ton  v.  Jasper,  45  Tex.  418;  1  Whart.  Cont- 
§§  98-118;  Pol.  Cont.  76-34;  Anson,  Cont.  114;  2  Kent,  Comm.  593. 

Contracts  only  voidable  are  only  obligatory  until  in  some  manner  repudiated 
or  annulled,  and  may,  at  any  time,  be  ratified,  and  thereby  the  right  to  annul 
them  be  lost.  That  there  was  an  express  ratification  of  the  contract,  evidenced 
by  the  release,  is  not  claimed,  and  the  question  before  us  is,  were  there  facts  in 
evidence  from  which  ratification  might  be  legally  inferred?  If  from  the  evi- 
dence the  jury  might  have  found  that,  subsequently  to  the  execution  of  the  re- 
lease, appellee  had  mental  capacity  sufficient  to  comprehend  the  nature,  pur- 
pose, and  effect  of  the  contract  evidenced  by  it,  and  knew  that  he  had  exe- 
cuted it,  that  the  money  in  his  possession  came  through  it,  and  with  this 
knowledge,  without  repudiating  the  con  tract,  used  themonej^  may  ratification 
be  legally  inferred  from  these  facts,  taken  with  appellee's  surroundings?  If 
so,  a  charge  similar  to  that  numbered  4  should  have  been  given.  In  passing 
on  this  question  it  must  be  remembered  that  the  contract  was  executed,  con* 
tinuing  in  its  character,  of  force  until  repudiated,  and  therefore  one  not  re* 
quiring  any  express  assent  on  the  part  of  appellee,  subsequent  to  the  making 
of  the  contract,  to  give  it  validity.  Whether  appellee,  subsequently  to  the 
making  of  the  contract,  at  a  time  when  he  had  sufficient  mental  capacity  to 
have  made  such  a  contract  not  voidable,  consented  that  the  contract  should 
stand  and  be  obligatory,  may  be  determined  by  his  acts  as  well  as  by  declara- 
tions of  intention.  If  by  his  acts,  done  at  a  time  when  he  had  mental  capacity 
to  have  made  a  contract  absolutely  releasing  appellants,  appellee  clearly  evi- 
denced his  intention  to  be  bound  by  the  contract  he  had  made,  then  he  ought 
to  be  held  bound,  and  no  subsequent  change  of  intention  ought  to  affect  the 
rights  of  the  parties.  Consent  to  be  bound  by  a  contract  only  voidable  i» 
ratification,  however  that  consent  may  be  shown.  Ratification  of  a  voidable 
contract  once  made  cannot  be  recalled.  Many  contracts  made  by  infants  are 
held  to  be  voidable,  and  so,  upon  the  presumption  of  want  of  sufficient  mental 
capacity  to  make  contracts  absolutely  binding,  are  contracts  made  by  adults; 
and  the  same  rules  in  reference  to  the  evidence  of  ratification  of  contracts 
made  by  minors  apply  to  the  ratification  of  contracts  made  by  persons  laboring 
under  mental  derangement.  The  supreme  court  of  Massachusetts,  in  speak- 
ing of  the  evidence  sufficient  to  show  the  ratification  of  a  contract  made  dur- 
ing minority,  said:  "If,  after  coming  of  age,  he  retains  the  property  for  his 
own  use,  or  sells,  or  otherwise  disposes  of  it,  such  detention,  use,  or  disposi- 
tion, which  can  be  conscientiously  done  only  on  the  assumption  that  the  con- 
tract of  sale  was  a  valid  one,  and  by  it  the  property  became  his  own,  is  evi- 
dence of  an  intention  to  affirm  the  contract  from  which  a  ratification  may  be 
inferred."  Boyden  v.  Boyden,  9  Mete.  521.  The  following  cases  on  minors* 
contracts  assert  the  same  rule:  Henry  v.  Root,  33  N.  Y.  551;  Pursley  v. 
Hays,  17  Iowa,  312;  Robins  v.  Eaton,  10  N".  H.  561;  Robinson  v.  Hoskins* 
14  Bush,  394;  Delano  v.  Blake,  11  Wend.  85. 

Contracts  made  by  persons  so  far  intoxicated  as  to  be  incapable  of  exercising 
Judgment,  or  intelligently  giving  consent,  are  voidable,  as  are  the  contracts  of 
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insane  persons;  but  in  all  these  classes  of  contracts  any  act  done,  after  the  re- 
moval of  the  disability  to  contract,  which  evidences  an  intention  to  avail  him- 
self of  the  benefit  of  the  contract  made  while  under  disability,  is  evidence  that 
the  minor,  drunkard,  or  insane  person  has  ratified  the  contract.  The  sufficiency 
of  the  evidence  to  show  ratification  is  for  the  jury,  and  when  it  consists  in 
some  act  done  the  surroundings  of  the  party  may  often  give  character  to  the 
act.  As  said  by  the  court  of  appeals  for  Kentucky:  "It  is  not  believed  by 
the  court  that  any  particular  form  of  proceeding  is  necessary  to  operate  as  a 
confirmation.  It  appears  to  us  to  be  fully  sufficient,  if  any  act  is  done  which 
clearly  indicates  the  assent  of  the  mind  to  stand  by  and  perform  the  contract 
which  had  been  previously  entered  into."  Taylor  v.  Patrick*  I  Bibb,  170. 
If  a  person  laboring  under  mental  disability  to  contract  be  subsequently  re- 
stored to  sound  mind,  and  then  "with  full  knowledge  of  his  previous  acts,  and 
of  the  nature  and  extent  of  tbem,  will  deliberately  adopt  and  ratify  them;  if 
he  will  knowingly,  and  in  the  exercise  of  his  proper  faculties,  take  the  benefit 
of  a  contract  made  while  he  was  insane, — it  is  competent  for  him  to  do  so. 
But  the  consequences  will  be  to  give  force,  effect,  and  legal  validity  to  his  con- 
tract, which  was  before  voidable."  Allis  v.  Billings,  6  Mete.  420;  Arnold  v. 
Iron  Works,  1  Gray,  439;  Williams  v.  Inabnet,  1  Bailey,  343;  Bond  Y.Bond, 
7  Allen,  8;  Jones  v.  Evans,  7  Dana,  98;  1  Whart.  Cont.  §§  56-59,  117-121; 
3  Wait,  Act.  &  Def .  188. 

The  inquiry  in  any  case  in  which  it  is  claimed  that  a  voidable  contract  has 
been  ratified  is,  has  the  person  whose  right  it  was  to  annul  it,  either  by  word 
or  act,  when  he  had  mental  capacity  sufficient  to  contract,  and  knowledge  of 
what  he  had  previously  done,  evidenced  his  consent  that  the  contract  shall 
stand?  In  many  cases  it  has  been  held  that  retention  of  property  acquired  un- 
der a  voidable  contract,  by  the  person  entitled  to  avoid  it,  if  long  continued, 
would  authorize  a  finding  of  ratification.  In  other  cases  it  has  been  held  that 
the  doing  of  some  affirmative  act,  as  the  collection  of  money,  to  which  a  minor, 
drunkard,  or  insane  person  became  entitled  through  a  voidable  contract,  after 
the  disability  was  removed,  would  operate  a  ratification.  We  do  not  see  that 
the  use  of  money,  after  the  removal  of  the  disability  existing  when  it  was  ac- 
quired through  a  voidable  contract,  if  this  be  done  with  a  clear  knowledge  of 
the  existence  of  the  contract,  and  that  the  money  came  through  it,  should  not 
be  deemed  evidence  of  the  consent  of  the  party  that  his  contract  should  stand. 
The  use  of  the  money  under  such  circumstances  could  be  justified  only  on  the 
theory  that  the  person  using  it  deems  it  his  own,  which  he  could  not  unless  he 
consents  to  be  bound  by  the  contract  through  which  the  money  came  into  his 
possession.  An  estoppel  may  grow  out  of  the  use  or  disposition, of  property, 
real  or  personal,  other  than  money,  acquired  by  a  minor,  drunkard,  or  insane 
person,  through  a  contract  voidable  on  account  of  his  mental  condition  at  the 
time  it  was  made,  by  reason  of  the  fact  that  such  use  or  disposition  renders  it 
impossible  to  place  the  parties  in  statu  quo,  when  the  use  or  disposition  of 
money  so  acquired  would  not  operate  an  estoppel;  for  one  dollar  is  as  valuable 
as  another,  and  will  serve  the  same  purpose.  In  so  far,  however,  as  the  fact 
that  a  person  has  used  or  disposed  of  property  acquired  by  him  through  a  void- 
able contract  may  be  looked  to  as  illustration  of  his  consent  that  the  voidable 
contract  may  stand,  we  do  not  see  that  a  difference,  unless  in  degree  of  proba- 
tive force,  should  be  made  between  the  use  of  money  and  other  property.  In 
the  one  case  he  uses  or  disposes  of  the  property,  which  he  has  no  right  to  do, 
unless  he  consents  that  the  contract  through  which  he  acquired  it  shall  stand; 
for  it  is  through  this  alone  that  his  right  to  use  or  dispose  of  it  exists.  This 
is  equally  true  of  money  received  under  such  a  contract.  In  the  absence  of 
evidence  to  the  contrary,  the  presumption  is  that  a  person  in  a  given  transac- 
tion intended  to  act  justly,  and  not  to  violate  another's  right;  and  it  ought  not 
to  be  believed  that  one  who  has  acquired  money  through  a  contract,  which  he 
knows  be  has  the  right  to  avoid,  intends  to  keep  the  price  without  yielding  his 
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right  to  the  thing  for  which  it  was  paid.  If,  however,  it  be  conceded  that 
greater  weight  ought  to  be  given  to  the  fact  that  real  or  personal  property, 
other  than  money,  has  been  used  or  disposed  of,  than  should  be  given  to  the 
use  of  money,  still  it  cannot  be  denied  that  the  use  of  money  so  obtained,  with 
knowledge  of  the  source  from  which  it  came,  and  of  the  contract  on  which  the 
right  to  use  it  is  based,  is  evidence  of  ratification,  which,  accompanied  by  other 
facts,  may  become  entitled  to  as  much  weight  as  the  use  or  disposition  of  any 
other  class  of  property.  Should  the  person  using  money  so  obtained,  at  the 
time  of  using  it,  be  insolvent,  and  have  no  means  from  which  he  could  reason- 
ably expect  to  be  able  to  return  it,  then  its  use  would  seem  to  be  entitled  to 
as  much  weight  upon  an  inquiry  whether  he  intended  to  be  bound  by  the  con- 
tract as  would  the  use  or  disposition  of  any  other  class  of  property.  We  do 
not  wish  to  comment  on  the  evidence  bearing  on  the  question  of  ratification, 
but  feel  constrained  to  say  that  there  was  such  evidence  bearing  on  that  ques- 
tion as  required  a  charge  to  be  given  upon  that  subject. 

Whether  the  charges,  asked  and  refused,  were  in  all  respects  strictly  cor* 
rect,  we  need  not  inquire,  for  they  were  such  as  called  the  attention  of  the 
court  to  the  question,  and  were  refused  on  the  ground  that  they  were  substan- 
tially embraced  in  the  main  charge.  The  questions  raised  by  the  assignments 
of  error,  in  reference  to  the  admission  of  evidence,  have  been  considered  in 
other  cases  decided  during  the  present  term  of  this  court,  growing  out  of  the 
same  accident,  and  need  not  now  be  discussed.  The  charge  in  which  the  jury 
was  instructed  as  to  the  facts  that  would  authorize  the  imposition  of  exemplary 
damages  was  faulty,  in  that  the  jury  were  instructed  that  exemplary  damages 
"are  given  as  a  kind  of  punishment,"  and  they  were  left  to  infer  that  this 
might  be  done  in  this  case,  if  the  defendant  knew  of  the  general  bad  condition 
of  the  road  prior  to  the  accident,  and  permitted  it  to  remain  so,  without  reference 
to  whether  the  injury  of  which  appellee  complains  resulted  from  that  known 
general  bad  condition.  The  other  questions  presented  relate  to  the  sufficiency 
of  the  evidence  to  show  the  release  to  be  invalid;  to  authorize  exemplary  dam- 
ages; and  to  the  question  whether  the  actual  damages  awarded  are  excessive; 
but,  in  view  of  the  fact  that  the  judgment  will  be  reversed  for  reasons  already 
stated,  we  do  not  deem  it  necessary  or  proper  to  discuss  these  questions,  in- 
volving, as  they  do,  matters  of  fact.  ' 

For  the  reasons  before  stated  the  judgment  will  be  reversed,  and  the  cause 
remanded. 


Missouri  Pac.  Ry.  Co.  t>.  Shuford. 
(Supreme  Court  of  Texas.    November  80, 18S8.) 

.  Damages— Exemplary— Want  of  Ori>inary  Care. 

In  an  action  against  a  railroad  company  for  injuries  to  a  passenger,  a  charge 
upon  the  question  of  exemplary  damages  that  gross  negligence  is  a  total  want  of  or- 
dinary care,  and  ordinary  care  is  that  degree  of  care  that  a  person  would  use  under 
like  circumstances,  is  erroneous,  as  authorizing  the  jury  to  believe  that  exemplary 
damages  may  be  awarded  where  the  degree  of  care  exercised  is  but  slightly  below 
ordinary  care. 

.  Same— Instructions. 

The  further  charge  that  if  the  road  had  been  out  of  repair  for  a  long  time,  to  the 
company's  knowledge,  or  if  the  general  bad  condition  of  the  road  was  so  notorious 
that  the  company,  by  the  exercise  of  ordinary  care,  should  have  known  of  It,  but 
failed  to  repair  it,  the  question  of  exemplary  damages  may  be  considered,  is  erro- 
neous as  authorizing  exemplary  damages,  though  the  road,  where  the  injuries  oc- 
curred, was  but  slightly  defective,  and  as  authorizing  them  for  the  general  bad  con- 
dition of  the  road,  regardless  of  whether  plaintiff's  injuries  resulted  therefrom.1 

.  Same— Excessive. 

A  verdict  for  $4,000  actual  damages  is  not  excessive  where  there  is  evidence  that, 
in  addition  to  temporary  injuries,  plaintiff  received  a  spinal  injury  which  will  prob- 
ably be  permanent. 

lSee,  to  the  same  effect,  Railway  Co.  v.  Brazil,  (Tex.)  ante, 
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4.  Pbactics  nr  Civn.  Casss—Docjketiwo— Trial  Out  ow  Coursi. 

Though  under  Rev.  St.  Tex.  arte.  1181. 1182, 1287, 8070,  causes  should  be  placed  on 
the  general  and  jury  dockets  and  tried  in  the  order  in  which  the  petitions  are  filed, 
unless  for  good  cause  shown  the  court  otherwise  directs,  yet  the  placing  of  a  cause 
on  the  jury  docket,  and  trying  it  in  advance  of  a  cause  previously  filed  and  preced- 
ing it  on  the  general  docket,  are  not  reversible  error,  unless  it  is  shown  that  injury 
resulted  therefrom. 

<8*  Continuance— Absence  of  Witnesses— Want  of  Diligence. 

No  injury  is  shown  where  the  action  was  brought  January  21st,  and  interrogato- 
ries to  witnesses  io  another  county  were  filed  February  15th,  and  commissions  were 
issued  February  22d,  and  the  cause  was  called  for  trial  February  28d,  when  a  con- 
tinuance for  the  want  of  their  testimony  was  asked  for,  and  there  was  no  applica- 
tion for  a  postponement  to  a  later  day  in  the  term,  and  it  does  not  appear  that 
the  evidence  would  have  been  obtained  in  time  for  trial  if  the  cause  had  been  tried 
in  its  order. 

Appeal  from  district  court,  Smith  county;  Felix  J.  MoCord,  Judge. 
Action  by  James  Shu  ford  against  the  Missouri  Pacific  Railway  Company. 
Defendant  appeals. 

/.  R.  Burnett,  for  appellant.    H.  Chilton,  for  appellee. 

Stayton,  C.  J.  This  is  an  action  by  appellee  to  recover  damages  for  an 
injury  alleged  to  have  been  inflicted  upon  him  while  a  passenger  on  appel- 
lant's train.  He  alleged  that  the  injury  was  caused  by  the  failure  of  appel- 
lant to  keep  its  road  in  good  order,  and  sought  to  recover  damages,  actual  and 
exemplary.  The  cause  was  tried  by  a  jury,  who  returned  a  verdict  in  favor 
of  appellee  for  $4,000  as  actual  damages,  and  $8,000  as  exemplary  damages, 
on  which  judgment  was  entered. 

This  and  another,  both  being  appearance  cases,  on  proper  application  were 
placed  on  the  jury  docket.  The  other  case,  however,  preceded  tiiis  on  the  gen- 
eral docket,  having  been  first  filed,  and  both  properly  numbered  in  their  or- 
der, but  when  placed  on  the  jury  trial  docket  this  case  was  placed  first,  the 
proper  numbers  of  the  cases,  however,  being  preserved.  When  this  case  was 
•called,  appellant  insisted  that  the  other  case  should  be  first  tried,  but  the  court 
ruled  that  the  causes  should  be  tried  in  the  order  in  which  they  stood  on  the 
jury  docket.  The  statute  provides  that  "all  suits  in  which  final  judgments 
shall  not  have  been  rendered  by  default,  as  hereinbefore  provided,  shall  be 
called  for  trial  in  the  order  in  which  they  stand  on  the  docket  to  which  they 
belong,  unless  otherwise  ordered  by  the  court.1'  Rev.  St.  art.  1287.  Thestatute 
-contemplates  that  cases  shall  be  docketed  and  numbered  in  the  order  in  which 
the  petitions  are  filed.  Id.  arts.  1181-1183.  In  making  up  the  jury  civil 
docket  the  same  order  should  be  observed  as  on  the  general  docket,  and  the 
provisions  of  article  1287  should  be  complied  with  in  the  disposition  of  cases 
on  that  docket,  unless  for  good  cause  shown  the  court  should  otherwise  di- 
rect. Id.  art.  3070.  If  through  inadvertence  the  clerk  shall  not  place  cases 
on  the  jury  docket  in  their  proper  order,  then  in  calling  cases  for  trial  they 
should  be  called  in  their  proper  order  as  determined  by  number. 

In  Kirkland  v.  Sullivan,  43  Tex.  233,  it  was  held  reversible  error  to  call 
and  force  a  party  to  try  a  cause  out  of  its  order,  but  the  statute  in  force  when 
that  case  was  tried  is  unlike  that  now  in  force,  in  that  it  required  all  cases  to 
be  tried  in  their  order,  "unless  otherwise  ordered  by  the  court,  with  the  con- 
sent of  the  parties  or  their  attorneys. "  The  statute  now  in  force  recognizes 
the  power  of  the  court  to  require  a  cause  to  be  tried  out  of  its  order  without 
reference  to  the  consent  of  parties.  The  exercise  of  this  power  may  be  re- 
vised by  this  court,  but  it  is  incumbent  on  the  party  seeking  a  revision  of  the 
action  of  the  court  in  this  respect  to  show  that  he  was  injured  by  the  ruling. 
Allyn  v.  Willis,  65  Tex.  70.  The  bill  of  exceptions  filed  does  not  show  that 
appellant  suffered  any  injury  by  the  ruling  complained  of,  nor  that  it  was  not 
as  well  prepared  to  try  the  case  as  it  would  have  been  if  it  had  not  been  tried 
until  the  one  preceding  it  had  been  disposed  of.     This  action  was  brought  on 
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January  21, 1888,  and  was  called  for  trial  on  February  23d  following.  When 
called,  an  application  for  continuance  was  made,  for  the  want  of  the  testi- 
mony of  two  witnesses,  resident  in  counties  other  than  that  in  which  the 
cause  was  pending.  Service  on  defendant  was  had  on  same  day  the  suit  was 
filed;  interrogatories  to  take  the  depositions  of  these  witnesses  were  not  filed 
until  February  15th;  commissions  to  take  their  depositions  were  issued  on 
the  22d,  and  these  were  sent  to  the  general  attorneys  of  appellant,  at  Houston, 
Tex.,  in  order  that  they  might  have  the  depositions  of  the  witnesses  residing 
in  Bowie  and  Anderson  counties  taken.  This  was  not  the  exercise  of  that 
diligence  required  by  the  law.  There  was  no  application  to  postpone. the  hear- 
ing of  the  cause  until  a  later  day  of  the  term,  nor  does  it  appear  that-  the  evi- 
dence would  have  been  obtained  in  time  for  the  trial,  had  it  not  been  tried 
out  of  its  order. 

It  is  conceded  that  facts  existed  which  entitled  appellee  to  recover  actual 
damages,  but  the  sufficiency  of  the  evidence  to  authorize  the  allowance  of  ex- 
emplary damages  is  questioned,  and  there  is  ground  for  controversy  upon 
that  point.  The  accident  occurred  about  two  miles  from  Troupe*  on  appel- 
lant's road,  between  that  place  and  Mineola.  The  distance  between  these 
places  is  44  miles.  The  immediate  cause  of  the  accident  through  which  ap- 
pellee was  injured,  was  shown  to  be  a  broken  rail,  but  the  evidence  as  to 
whether  the  break  occurred  at  the  time  of  the  accident,  or  had  existed  for  some 
time  before,  was  conflicting.  There  was  much  evidence  tending  to  show  that 
appellant's  road,  at  points  other  than  that  at  which  the  accident  occurred,  had 
been  in  very  bad  condition  for  a  long  time  prior  to  the  accident,  and  on  the 
trial  the  court  gave  the  following  charge:  "(7)  The  plaintiff  also  prays  for 
exemplary  damages,  and  alleges  that  the  accident  was  caused  by  the  gross  neg- 
ligence of  defendant  in  allowing  its  road  to  get  out  of  repair,  and  allowing 
the  same  to  remain  for  a  long  period  of  time  before  the  accident,  and  that  the 
company  knew  of  such  condition,  and  failed  to  remedy  such  defects.  (8) 
What  is  meant  by  gross  negligence  is  a  total  want  of  ordinary  care,  and  or- 
dinary care  is  that  degree  of  care  that  a  person  would  use  under  like  circum- 
stances. (9)  So  that,  if  you  find  that  defendant's  railroad  was  out  of  repair, 
and  had  been  for  a  long  period  of  time  previous  to  the  accident,  and  the  de- 
fendant company  knew  of  such  condition,  and  failed  to  remedy  it,  or  if  the 
general  bad  condition  of  the  road  was  so  notorious  that  defendant,  by  the  ex- 
ercise of  ordinary  care,  should  have  known  of  its  bad  condition,  and  failed  to 
remedy  it,  then  you  would  be  authorized  to  consider  the  question  of  exemplary 
damages."  The  court  had  instructed  the  jury  that  "the  evidence  offered  by- 
plaintiff  as  to  the  general  bad  condition  of  the  road  cannot  be  considered  in 
determining  actual  damages,  but  will  apply,  if  at  all,  to  the  question  of  ex- 
emplary damages. "  The  giving  of  the  general  charges  above  quoted  is  as- 
signed as  error.  From  the  charges  the  jury  must  evidently  have  understood 
the  court  to  inform  them  that  they  might  award  exemplary  damages  if  appel- 
lant was  guilty  of  gross  negligence,  as  defined  in  the  charge.  While  doubt- 
ing the  practical  utility  of  attempting  to  define  the  different  degrees  of  negli- 
gence recognized  in  the  books,  when  the  question  is  as  to  the  liability,  at  all, 
of  the  person  sought  to  be  charged  for  an  injury  caused  by  his  failure  to  use 
that  care  which  his  duty  at  the  time  and  under  the  circumstances  required, 
yet,  when  it  becomes  necessary  to  define  the  degree  of  negligence  requisite  to 
authorize  the  recovery  of  other  than  actual  damages,  then  such  definitions 
should  be  correctly  given.  In  the  charges  complained  of,  was  this  done?  The 
court  did  not  attempt  to  define  "gross  negligence"  otherwise  than  by  declar- 
ing it  to  be  a  total  want  of  ordinary  care,  and  its  definition  of  "ordinary  care" 
was  faulty.  Ordinary  care  is  said  to  be  that  degree  of  care  which  ordinarily 
prudent  persons  would  use  to  prevent  injury,  under  the  circumstances  of  a 
given  case.  If  the  care  used  by  appellant  did  not  amount  to  ordinary  care, 
then  there  was  a  total  want  of  that  degree  of  care.    There  can  be  no  partial 
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exercise  of  "ordinary  care."  It  exists,  as  a  degree,  in  completeness,  or  it  is 
totally  wanting  in  any  given  case.  While,  in  a  given  case,  "ordinary  care" 
may  not  exist,  yet  there  may  exist  at  least  slight  care.  Gross  negligence, 
to  be  the  ground  for  exemplary  damages,  should  be  that  entire  want  of  care 
which  would  raise  the  belief  that  the  act  or  omission  complained  of  was  the 
result  of  a  conscious  indifference  to  the  right  or  welfare  of  the  person  or  per- 
sons to  be  affected  by  it.  Cotton  Press  v.  Bradley,  52  Tex.  600.  The  jury, 
under  the  charge,  were  authorized  to  conclude-  that  appellant  was  guilty  of 
gross  negligence,  and  therefore  liable  for  exemplary  damages,  even  if  they  be- 
lieved from  the  evidence  that  appellant  had  exercised  a  degree  of  care  but 
slightly  less  than  persons  generally  would  have  exercised,  and  under  the  same 
circumstances.  A  charge  that  tended  to  leave  such  an  impression  on  a  jury 
was  erroneous.  While  the  charge  correctly  informed  the  jury  that  the  appel- 
lee alleged  that  his  injury  was  caused  by  the  gross  negligence  of  appellant, 
When  it  came  to  inform  them  on  account  of  what  facts  they  could  award  ex- 
emplary damages  it  failed  to  inform  them  that  the  act  or  omission  from  which 
the  injury  resulted  must  have  been  one  that  fixed  gross  negligence  on  appel- 
lant. It  is  too  clear  for  doubt  that  no  individual  can  become  entitled  to  re- 
cover damages,  actual  or  exemplary,  from  a  railway  company  for  any  act  or 
omission,  however  negligent  or  reprehensible,  unless  from  it  he  receives  in- 
jury. The  legislature  might  give  a  qui  tarn  action,  or  it  might  make  the  act 
or  omission  a  crime,  and  punish  it  as  such;  but,  unless  from  it  injury  results 
to  the  person  complaining,  he  has  no  ground  for  a  strictly  civil  action.  The 
charge  given  authorized  the  jury  to  impose  exemplary  damages  on  appellant, 
if  they  believed  from  the  evidence  that  the  railroad  was  out  of  repair,  and  so 
had  been  for  a  long  time,  if  this  was  known  or  might  have  been  known  to 
appellant,  even  though  they  may  have  believed  that  the  road  at  the  place  where 
the  injury  occurred  was  only  slightly  defective;  for  the  charge  did  not  specify 
the  extent  to  which  the  road  must  have  been  out  of  repair  to  authorize  ex- 
emplary damages.  The  charge,  however,  is  subject  to  the  broader  objection  that 
it  authorized  exemplary  damages  on  account  of  the  general  bad  condition  of 
the  road,  without  reference  to  whether  appellee's  injury  resulted  therefrom; 
and  the  charge,  which  informed  the  jury  that  the  general  bad  condition  of  the 
road  might  be  considered  on  the  matter  of  exemplary  damages,  not  placing 
any  limit  on  its  application,  nor  informing  them  for  what  particular  purpose 
they  might  look  to  such  evidence,  tended  in  the  same  direction. 

It  is  urged  that  the  verdict  for  actual  damages  is  excessive.  The  evidence 
tends  to  show  that  appellee,  in  addition  to  hurts  received  that  were  painful, 
but  only  temporary  in  character,  received  a  spinal  injury  from  which  it  is 
likely  he  will  never  recover.  We  cannot  hold  the  actual  damages  awarded 
excessive. 

In  view  of  what  has  been  said,  it  is  not  necessary  to  discuss  the  other  as- 
signments of  error.  For  the  errors  noticed  the  judgment  will  be  reversed, 
and  the  cause  remanded,  unless  appellee  shall  file  a  remittitur  of  the  sum  ad- 
judged to  him  as  exemplary  damages,  in  which  event  the  judgment  for  actual 
damages  will  be  affirmed. 


Missouri  Pao.  By.  Go.  v.  Mitchell. 
(Supreme  Court  of  Texas.    November  80, 1888.) 

1.  PLBADIHG— EVIDKCOT— VuiIAKCE. 

In  an  action  for  personal  injuries  to  a  wife,  it  was  averred  that  she  had  received 
heavy  and  serious  blows ;  that  her  lower  limbs  were  bruised  and  wrenched,  and 
her  nervous  system  shocked  and  permanently  impaired ;  and  that  she  had  suffered 
great  physical  and  mental  oain  from  the  injury.  Held>  that  evidence  was  admissi- 
ble of  a  threatened  miscarriage.  Digitized  by  (^QC 
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2.  Damages— Personal  In/ubies— Excessive. 

A  verdict  of  $5,000  in  such  case  is  not  so  excessive  as  to  warrant  a  reversal, 
where  it  appears  that  two  or  three  inonths  after  the  injury  the  wife  could  not  at- 
tend to  ordinary  household  duties,  and  that  nervous  prostration  ensued,  which  was 
likely  to  continue  as  long  as  she  lived. 

8.  Same— Exemplary  Damages— Want  of  Ordinart  Gabs.  * 

A  charge  that,  if  the  injuries  received  were  due  to  the  gross  negligence  of  de- 
fendant, the  jury  should  consider  the  question  of  exemplary  damages ;  that  gross 
negligence  was  a  total  want  of  ordinary  care;  and  that  ordinary  care  was  that  de- 
gree of  care  which  an  ordinary  person  would  use  under  like  circumstances,— is  er- 
roneous, as  inducing  the  belief  that  the  exercise  of  care  but  slightly  less  than  or- 
dinary care  would  render  defendant  liable  in  exemplary  damages. 

4.  Railroad  Companies — Injuries  to  Passengers— Unavoidable  Accident. 

In  such  case,  where  the  evidence  tended  to  show  that  the  accident  was  caused  by 
a  broken  rail,  the  defendant  alleged  that  the  condition  of  its  track  was  due  to  un- 
precedented rain,  cold,  and  snow,  and  it  was  shown  that  there  had  been  much  and 
continuous  rain  and  snow  prior  to  the  accident.  Held,  that  a  charge  that  defend- 
ant would  not  be  liable  if  the  defect  that  caused  the  accident  waB  brought  about  by 
weather  unusual  and  unprecedented,  against  which  the  company  could  not  have 
guarded  by  the  use  of  proper  care  and  skill,  was  proper. 

&  Trial— Reception  of  Evidbnob— Conduct  op  Counsel. 

The  action  of  counsel  in  propounding  improper  questions,  and  afterwards  with- 
drawing them,  stating  that  he  did  so,  not  because  he  believed  the  evidence  inad- 
missible, but  because  he  did  not  wish  to  afford  any  ground  for  exception  on  review, 
is  not  cause  for  reversal. 

Appeal  from  district  court,  Smith  county;  Felix  J.  MoCord,  Judge. 
J.  R.  Burnett,  for  appellant.    H.  Chilton,  for  appellee. 

Stayton,  C.  J.  Appellee  brought  this  action  to  recover  damages,  actual 
and  exemplary,  for  an  injury  alleged  to  have  been  received  by  his  wife,  who 
was  a  passenger  on  appellant's  train.  The  car  in  which  the  wife  was,  was 
derailed,  and  it  is  alleged  and  admitted  that  the  evidence  is  sufficient  to  show 
that  this  was  brought  about  by  such  a  condition  of  the  railroad  as  would  ren- 
der appellant  responsible  for  the  actual  damages  sustained.  The  petition  set 
out  the  injuries  to  appellee's  wife  as  follows:  "That  by  reason  of  the  fall  and 
derailment  the  wife  of  plaintiff  has  been  severely  injured  and  disfigured  for 
life;  that  she  received  heavy  and  serious  blows  and  bruises  on  both  her  shoul- 
ders, and  was  wounded  in  5  or  more  places  on  her  person;  that  her  lower 
limbs  were  bruised  and  wrenched,  and  her  nervous  system  shocked  and  per- 
manently impaired;  that  she  received  a  deep  and  painful  gash  upon  the  face 
and  chin,  more  than  an  inch  long;  that  in  consequence  she  has  ever  since  said 
accident  been  unable  to  labor  or  attend  to  her  household  duties,  and  that  said 
disability  will  probably  continue  for  many  years,  perhaps  for  life;  that  the 
gash  on  her  face  is  incurable,  and  will  deform  and  disfigure  her  for  life." 
The  petition  further  alleges  that  the  wife  suffered  great  physical  and  mental 
pain  as  the  result  of  the  injuries  to  her  person.  A  physician  was  asked  what 
dangers  the  wife  had  undergone  on  account  of  her  injuries,  and  among  other 
things  he  stated  that  she  had  been  threatened  with  miscarriage.  This  evi- 
dence w«is  objected  to,  on  the  ground  that  there  was  no  pleading  to  authorize 
the  admission  of  such  evidence,  but  the  objection  was  overruled.  Another 
physician  was  asked  what  was  the  wife's  condition  as  to  pregnancy,  to  which 
an  objection  was  made  on  the  same  ground,  and.  this  the  court  sustained. 
After  these  things  occurred,  counsel  lor  appellee  announced,  in  the  presence 
of  the  jury,  that  be  would  withdraw  the  question  and  answer,  and  consent 
that  the  evidence  be  excluded,  and  gave  as  a  reason  for  this  that  he  did  not 
wish  to  give  any  ground  on  which  the  judgment  might  be  reversed.  The 
court  orally  instructed  the  jury  not  to  consider  the  evidence.  It  appears  that 
other  questions  were  propounded  to  witnesses  during  the  trial,  and  afterwards 
withdrawn,  counsel  for  appellee  stating  at  the  several  times,  in  the  presence 
of  the  jury,  that  they  were  withdrawn  for  the  reason  before  stated,  and  not 
because  he  believed  the  evidence  sought  inadmissible.    It  is  urged  that  it  was 
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eiTor  to  admit  the  evidence  afterwards  excluded,  and  that  this  was  not  reme- 
died by  its  exclusion.  We  do  not  see  that  the  evidence  was  not  properly  ad* 
mitted.  The  nature  of  the  injuries  to  the  person  of  the  wife  were  stated , 
and  we  see  no  reason  why  their  effect  upon  her  in  any  way  might  not  have 
been  proved  under  the  averments  made. 

It  is  further  urged  that  the  repeated  statement  by  counsel  for  appellee  of 
the  reasons  which  induced  him  to  withdraw  questions  was  calculated  to  prej- 
udice the  jury  against  appellant,  and  to  deprive  it  of  a  fair  and  impartial 
trial.  We  do  not  see  that  the  propounding  of  questions,  and  subsequently 
withdrawing  them,  even  with  the  statement  of  the  reasons  which  influenced 
the  withdrawal,  could  have  operated  to  the  prejudice  of  appellant,  more  than 
would  the  asking  of  an  improper  question,  and  the  action  of  the  court  in  re- 
fusing to  permit  it  to  be  answered.  If  cases  were  reversed  because  improper 
questions  were  propounded,  and  excluded  on  objection,  but  few  judgments- 
would  be  affirmed.  The  remarks  of  counsel  were  improper,  and  should  not 
have  been  indulged  in;  but  a  jury,  from  the  fact  that  questions  were  with- 
drawn without  a  ruling  by  the  court  as  to  their  admissibility,  would  be  likely 
to  infer  that  they  never  ought  to  have  been  propounded.  If  it  should  appear 
that  during  a  trial  questions  were  propounded  to  witnesses,  apparently  to  es- 
tablish things  that  did  not  exist,  and  to  which  it  was  known  the  witness  could 
not  testify,  or  apparently  to  prove  such  things  in  a  mode  in  which  they  could 
not  be  proved,  with  a  view  to  make  a  false  impression  on  the  jury,  then  such 
conduct  would  be  reprehensible;  and  in  such  case,  if  looking  to  the  entire 
record  there  was  reason  to  believe  the  jury  had  been  influenced  by  such 
course,  and  would  furnish  ground  for  reversal,  there  is  np  claim  that  these 
things  were  done  on  the  trial  of  this  case.  It  was  claimed*  by  appellant  that 
the  condition  of  its  track  was  attributable  to  unprecedented  rain,  snow,  and 
cold,  and  exception  is  taken  to  the  charge  given  upon  that  subject.  The- 
court  in  effect  informed  the  jury  that  appellant  would  not  be  liable,  if  the 
defect  that  caused  the  accident  was  brought  about  by  weather  unusual  and 
unprecedented,  against  which  the  company  could  not  have  guarded  by  the 
exercise  of  proper  care  and  skill.  The  charge  was  a  substantially  correct 
statement  of  the  law  applicable  to  the  case  which  there  was  any  evidence- 
tending  to  sustain,  but  it  seems  to  us  that  the  court  might  well  have  declined 
to  give  any  charge  whatever,  looking  to  the  excuse  of  appellant  for  the  con- 
dition of  its  road  on  account  of  bad  weather.  It  was  shown  that  there  was 
much  and  continuous  rain  and  some  snow  for  a  considerable  time  before  the 
accident;  but,  looking  to  the  entire  evidence,  it  seems  to  us  that  there  was  no- 
such  state  of  weather  as  may  not  be  expected  during  any  winter,  or  against 
the  bad  effects  of  which  reasonable  care  would  not  give  full  protection.  The 
direct  cause  of  the  accident,  the  evidence  tends  to  show,  was  a  broken  rail; 
and  as  to  whether  this  was  broken  at  the  time  of  the  accident,  or  had  been 
broken  before,  the  evidence  was  conflicting.  The  evidence  bearing  on  this 
question  was  all  introduced,  tending,  in  our  opinion,  to  show  inevitable  acci- 
dent, and  the  charge  complained  of  clearly  submitted  the  law  applicable  to 
the  facts. 

The  charge  as  to  exemplary  damages  is  complained  of.  The  charge  is  as 
follows:  "The  plaintiff  also  sues  for  exemplary  damages.  Now,  if  the  proof 
shows  that  the  injuries  received  by  plaintiff's  wife  were  caused  by  the  gross 
negligence  of  defendant  company,  then  you  will  consider  the  question  of  ex- 
emplary damages.  What  is  meant  by  *  gross  negligence9  is  a  total  want  of 
ordinary  care,  and  ordinary  care  is  that  degree  of  care  which  an  ordinary  per- 
son would  use  under  like  circumstances.  Now,  if  the  proof  shows  that  de- 
fendant's road  was  out  of  repair,  and  had  been  out  of  repair  a  long  time  pre- 
vious to  the  injuries  of  plaintiff,  and  defendant  knew  of  its  bad  condition,  or 
such  bad  condition  was  so  notorious  that  the  company  could  have  known  it, 
and  they  knew  its  bad  condition,  and  failed  to  put  it  in  repair,  then  they 
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would  be  charged  with  gross  negligence,  which  would  be  ground  for  exem- 
plary damages;  but  if  the  road  was  in  good  condition  at  the  time  and  previ- 
ous thereto,  and  in  keeping  with  the  business  to  be  done  on  its  road,  or  if 
the  condition  was  not  known,  or  could  not  have  been  known,  then  defendant 
would  not  be  liable  in  exemplary  damages.*'  This  charge  has  all  the  vices 
pointed  out  in  the  charge  given  in  the  case  of  Railway  Co.  v.Shuford9  ante* 
408,  (this  day  decided,)  except  that  it  does  inform  the  jury,  indirectly  or  by 
implication,  that  exemplary  damages  could  uot  be  awarded  unless  the  injury 
resulted  from  the  gross  negligence  of  appellant.  For  the  reasons  given  in  the 
opinion  in  the  case  referred  to  we  hold  that  the  charge  here  complained  of 
was  erroneous.  The  verdict  was  for  $5,000  actual  and  66,000  exemplary 
damages.  It  is  urged  that  the  verdict,  as  to  both  classes  of  damages,  is  excess- 
ive. That  for  exemplary  damages  it  will  not  be  necessary  to  consider.  That 
for  actual  damages  seems  to  us  high,  bat  in  this  character  of  case  many  ele- 
ments of  damages  may  be  taken  into  consideration  which  from  their  nature 
render  it  impossible  for  courts  to  determine  with  absolute  certainty  whether  the 
damages  awarded  are  too  much  or  too  little.  Much  must  be  left  to  the  honest 
judgment  of  the  jury  trying  such  a  case.  The  accident  occurred  on  Decem- 
ber 26, 1887.  This  cause  was  tried  on  February  18, 1888,  and  it  appears  that 
then  the  wife's  condition  was  still  such  as  to  prevent  her  appearing  as  a  wit- 
ness; to  that  time  she  had  been  unable  to  attend  to  her  ordinary  household 
duties,  and  had  suffered  more  or  less  from  the  time  the  injuries  were  inflicted. 
The  testimony  of  the  wife's  attending  physician  tends  to  show  that  the  shock 
received  by  her  brought  on  a  nervous  prostration,  which  has  continued,  and, 
in  his  opinion,  is  likely  to  continue  so  long  as  she  may  live.  While  it  may  be 
that  the  court  below  should  have  granted  a  new  trial  on  account  of  the  sum 
awarded  by  the  verdict,  this  is  not  so  evident  as  to  authorize  this  court  to 
do  so. 

For  the  errors  noticed  the  judgment  will  be  reversed,  and  the  cause  re- 
manded, unless  appellee  shall  remit  the  sum  awarded  as  exemplary  damages, 
in  which  event  it  will  be  affirmed  for  the  actual  damages  awarded. 


Smith  t>.  City  of  Navasota. 
(Supreme  Court  of  Texas.    January  15, 1889.) 

1.  Injunction— -Opening  Stbbbt— Evidence. 

An  Injunction  against  the  opening  of  streets  and  alleys  should  not  be  granted  on 
evidence  of  mere  naked  possession. 

2.  Evidbnoe— Documentary— Copt  or  Recorded  Map. 

Where  aU  the  deeds  under  which  a  party  claims  refer  to  a  certain  map,  the  copy 
of  a  map  so  designated,  from  the  record  of  deeds,  is  competent  evidence,  when  no 
other  map  can  be  found  on  record,  and  said  map  Is  indexed  four  times  for  the  same 
book  and  page,  and  has  been  recognized  as  correct  by  the  city  and  others  for  many 
years. 
8.  Dedication— Acceptance— Evidence. 

A  map  referred  to  in  all  the  deeds  under  which  a  party  claims  is  sufficient  evi- 
dence that  the  streets  and  alleys  marked  thereon  were  dedicated  and  accepted  by 
the  city. 

4.  Same— Decussations  op  Former  Owners. 

Declarations  by  former  owners,  made  after  their  title  had  ceased,  are  not  oompe- 
tent evidence  of  the  dedication  of  streets  and  alleys. 

5.  Trespass  to  Trt  Title— Improvements— Notice  op  Adverse  Rights. 

One  who  obtains  title  under  deeds  referring  to  a  recorded  map  is  charged  with 
notice  of  the  city's  right  to  streets  and  alleys  marked  on  said  map,  and  cannot  re- 
cover for  improvements  made  on  said  streets  and  alleys.  ~~ 

Appeal  from  district  court*  Grimes  county;  Norman  G.  Kittrkll,  Judge. 
Bolt  by  P.  A.  Smith  to  restrain  the  city  of  Navasota  from  opening  a  street 
Decree  for  defendant.    Plaintiff  appeals. 

Digitized  by  VjiOOQ  1C 
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/.  Earl  Preston,  for  appellant.     H.  If.  Boone,  for  appellee. 

Staytox,  0.  J.  Appellant  brought  this  suit  to  restrain  the  city  of  Nava- 
sota  from  opening  ground  claimed  by  the  latter  to  have  been  dedicated  as  a 
street  between  blocks  7  and  8  in  Noland's  addition  to  the  city.  Appellee,  in 
its  answer,  asserted  a  right  to  open  for  use  a  street  between  the  named  blocks, 
.and  asserted  a  further  right  to  have  opened  an  alley  between  blocks  7  and  12. 
Appellant  bases  his  right  on  two  propositions:  First,  that  the  land  in  con- 
troversy was  never  dedicated  by  Noland  for  street  and  alley;  second,  if  so  ded- 
icated, the  right  bad  been  lost  by  adverse  possession  held  by  him  and  those 
cinder  whom  he  claims  for  more  than  20  years.  The  cause  was  tried  without 
a  jury,  and  as  conclusion  of  fact  the  court  found  that  the  possession  of  per- 
sons through  whom  appellant  claims  was  not  adverse  to  the  city,  but  permis- 
sive, and  in  subordination  to  the  right  of  the  city  to  use  the  land  for  street 
and  alley,  whenever  this  became  necessary  or  desirable.  This  conclusion  of 
fact  is  sustained  by  the  evidence,  and  as  the  possession  of  appellant  was  not 
-continued  for  such  period  of  time,  and  under  such  circumstances,  as  to  bar 
the  right  of  the  city,  it  becomes  unnecessary  further  to  consider  this  branch 
of  the  case.  To  entitle  appellant  to  an  injunction  restraining  the  city  from 
opening  the  ^street  or  alley,  it  was  necessary  that  it  be  shown  that  the  con- 
templated acts  would  be  violative  of  his  right.  This  the  threatened  acts  would 
not  be  if  the  land  had  been  dedicated  to  the  use  claimed,  or  if  it  had  not  been, 
unless  it  was  owned  by  appellant. 

For  the  purposes  of  this  case  it  may  be  considered  that  appellant  owns  blocks 
7  and  12  in  Noland's  addition  to  the  city  of  Navasota.  The  deeds  through 
which  appellant  claims  are  not  set  out  in  full  in  the  statement  of  facts,  but  it 
does  appear  that  the  land  covered  by  the  blocks  named  is  not  in  the  deeds  oth- 
erwise described  than  by  the  number  of  block,  city  wherein  situated,  and  by 
reference  to  a  map  or  plan  which  is  identified  by  the  words,  "according  to 
Mills'  map  and  plan  of  Noland's  addition  to  said  city."  It  appears,  however, 
from  a  bill  of  exceptions,  that  every  deed  through  which  appellant  claims  de- 
clares that  the  map  or  plan  referred  to  was  on  file  in  the  county  clerk's  office. 
In  so  far  as  appellant  sought  relief,  it  was  incumbent  on  him  to  show  that  he 
owned  the  land  on  which  the  city  was  threatening  to  open  a  street,  and,  not 
showing  that  he  so  became  by  adverse  possession,  it  was  necessary  that  he 
should  show  this  by  deeds.  His  deeds  alone  not  being  sufficient  to  show  the 
boundaries  of  the  blocks  claimed  by  him,  it  was  necessary  that  he  should  in- 
troduce the  map  or  plan  of  the  Noland  addition,  referred  to  in  the  deeds,  or 
secondary  evidence  thereof,  in  order  to  prove  the  locality  of  the  blocks  and 
their  boundaries.  Without  such  proof  his  case  must  necessarily  have  failed 
for  want  of  proof,  unless  his  naked  possession  was  such  evidence  of  right  as 
would  entitle  him  to  the  equitable  relief  sought.  We  are  of  the  opinion  that 
in  cases  of  this  character  an  injunction  ought  not  to  be  granted  on  evidence 
of  right  consisting  only  of  a  naked  possession.  Gleason  v.  Village  of  Jeff er- 
son,  78  111.  899. 

On  the  trial  the  defendant  was  permitted  to  offer  from  the  record  of  deeds 
what  purported  to  be  a  copy  of  Mills'  map  of  Noland's  addition  to  the  city  of 
Navasota,  which  showed  the  blocks  claimed  by  appellant,  with  street  and  alley 
as  claimed  by  appellee.  The  introduction  of  this  was  objected  to  by  the  ap- 
pellant on  several  grounds  which  went  to  the  question  of  proper  record  of  the 
map,  and  to  its  identity  with  that  to  which  reference  was  made  in  the  deeds 
through  which  appellant  claims;  but  in  signing  the  bill  of  exceptions  the  court 
states  that  "the  evidence  was  admitted  because  every  deed  under  and  through 
which  plaintiff  claimed  referred  to  Mills'  map  or  survey  of  the  city  of  Nava- 
sota* as  filed  in  the  clerk's  office;  and  it  was  agreed  that  the  court  might  ex- 
amine and  see  if  any  other  map  could  be  found  of  record,  but  no  other  was 
found,  and  the  one  offered  in  evidence  was  indexed  four  times  for  the  same 
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book  and  page,  and  hence,  whether  it  was  technically  correctly  filed  and  re- 
corded or  not,  if  this  was  the  map  referred  to,  and  according  to  which  the- 
conveyances  were  made,  the  plaintiff  was  bound  by  the  recitals  of  his  deeds 
to  abide  by  the  map. "  There  was  no  objection  that  the  original  map  was  not 
produced,  or  its  absence  accounted  for;  and  the  map  found  on  the  record  was 
placed  there  on  December  10,  1859.  The  map  introduced  in  evidence  seems 
to  have  been  recognized  as  a  correct  map  of  Noland's  addition,  made  by  Mills* 
and  as  early  as  1871  it  was  recognized  by  the  city  as  a  correct  map,  and  was 
used  and  followed  in  making  a  survey  and  map  of  the  entire  city  by  a  surveyor 
employed  to  perform  that  work.  The  court  found  that  the  map  offered  in  evi- 
dence was  the  map  of  the  Noland  addition  made  by  Mills,  and  that  the  deeds 
through  which  appellant  claims  referred  to  that  identical  map  or  plan.  la 
view  of  the  recitals  in  the  deeds  relied  on  by  appellant  to  show  title  in  him- 
self, and  of  all  the  facts  and  arguments  attending  the  introduction  of  the 
map,  and  of  the  further  fact  that  the  map  offered  had  been  for  many  years 
acted  upon,  we  are  not  prepared  to  hold  that  the  court  erred  in  receiving  it  in 
evidence,  or  in  holding  that  it  was  a  true  copy  of  the  map  or  plan  to  which 
reference  was  made  in  appellant's  deeds.  As  evidence  it  was  conclusive  of 
the  fact  that  a  street  existed  between  blocks  7  and  8,  and  an  alley  between 
blocks  7  and  12,  as  claimed  by  the  city.  The  evidence  of  the  dedication  of  the 
street  and  alley  to  public  use  was  sufficient,  as  was  it  to  show  that  the  city 
had  accepted  the  dedication. 

There  was  evidence  introduced  by  appellee  showing  declarations  made  by 
persons  through  whom  appellant  claims  as  to  the  existence  of  the  street  and 
alley,  and  of  their  knowledge  and  recognition  of  the  same  while  tbey  owned 
and  possessed  the  blocks.  These  declarations,  however,  were  made  after  the 
persons  making  them  had  ceased  to  own  or  possess,  and  should  not  have  been 
received.  The  cau^e,  however,  was  tried  without  a  jury,  and  the  record 
shows  that  the  court  did  not  consider  this  evidence  on  any  issue  to  the  preju- 
dice of  appellant. 

The  evidence  of  a  witness  was  objected  to  on  the  ground  that  it  related  to- 
alleys,  and  not  to  the  existence  and  recognition  of  a  street  by  persons  through 
whom  appellant  claims,  there  being  no  relief  sought  in  appellant's  petition 
against  the  opening  of  alleys  by  the  city  in  Noland's  addition.  The  bill  of  ex- 
ceptions, however,  shows  that  the  witness  used  the  words  " streets  and  alleys" 
in  the  same  sense  and  as  equivalents;  but  had  not  this  been  so,  the  pleadings 
of  appellee  authorized  and  required  an  inquiry  whether  the  alleys  were  dedi- 
cated, and  as  to  whether  the  possession  of  the  ground  on  which  they  were 
placed  was  adverse  to  the  city. 

Appellant  certainly  cannot  be  held  to  bean  innocent  purchaser  of  the  ground 
covered  by  the  street  and  alley  the  city  seeks  to  open,  for  he  bought  under  a 
deed  which,  for  description  of  the  blocks  bought  by  him,  referred  to  a  map 
which  showed  the  street  and  alley,  and  that  the  blocks  were  bounded  by  them. 
If  appellant  made  improvements  wholly  or  in  part  in  the  street  or  alley,  under 
the  findings  of  the  court  this  was  done  not  only  with  the  means  of  knowledge 
furnished  by  his  own  deeds  and  map,  to  which  they  referred,  but  with  actual 
notice  that  he  was  placing  improvements  in  the  street.  Under  this  state  of 
facts  such  improvements  were  made  in  bad  faith,  and  furnish  no  grounds  for 
relief. 

What  has  been  said  disposes  of  the  assignments  of  error,  and,  finding  no 
error  in  the  judgment  of  which  appellant  complains,  it  will  be  affirmed.  It 
is  so  ordered. 
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John's  Adm'b  v.  Louisvillb  &  N.  R.  Co. 
(Court  of  Appeals  of  Kentucky.    January  26, 1888.) 

1.  Railroad  Companies— In/ubt  to  Persons  on  Track. 

While  a  train  on  defendant's  road  was  running  on  a  down  grade,  and  in  the  coun- 
try, at  a  considerable  distance  from  any  road  crossing,  it  broke  in  two,  by  some  ac- 
cident, and  the  engineer,  to  avoid  a  collision  between  the  two  sections  of  the  train, 
increased  his  speed,  making  a  considerable  gap  between  them.  Plaintiff's  dece- 
dent, who  was  an  old  lady*  went  upon  the  track  between  the  two  sections,  and  was 
killed  by  the  rear  one.  The  brakeman  upon  the  rear  of  the  train  testified  that  he 
saw  the  decedent  "standing  on  the  left  of  the  track; "  but  there  was  no  evidence 
that  anv  person  connected  with  the  train  knew  she  was  on  the  track,  or  in  any 
peril.    Held,  that  there  was  no  evidence  to  warrant  a  recovery  against  defendant. 

ft.  Same— Nbgligbncb  of  Employes. 

In  such  case,  an  instruction  as  to  the  duty  of  those  in  charge  of  the  train  is  not 
erroneous  as  precluding  the  jury  from  considering  any  negligence  on  the  part  of 
the  brakeman  or  flag-man  on  tne  rear  section. 

Appeal  from  circuit  court,  Gallatin  county;  J.  J.  Orb,  Special  Judge. 

Nancy  John's  administrator  brought  this  action  to  recover  damages  of  the 
Louisville  &  Nashville  Railroad  Company  for  the  killing  of  Nancy  John  by 
defendant' 8  train,  upon  the  ground  that  her  death  was  caused  by  the  willful 
negligence  of  those  in  charge  of  said  train.  Judgment  for  defendant,  and 
plaintiff  appeals. 

Thoe.  H.  Hines  and  M .  N.  Webster,  for  appellant.  Winslow  &  Wimlow, 
for  appellee. 

Holt,  J.  In  January,  1886,  Nancy  John,  an  old  lady  living  near  the  place 
where  she  met  her  unfortunate  death,  left  her  home,  and  started  along  or 
near  the  railroad  track  towards  the  little  town  of  Glencoe,  distant  something 
over  one-third  of  a  mile.  A. train  of  the* appellee  was  approaching  in  the  di- 
rection, also,  of  the  village,  and  upon  a  down  grade.  Shortly  before  it 
reached  her  it  became  separated,  and  the  engineer,  to  prevent  a  collision  be- 
tween the  two  portions  of  it,  increased  bis  speed,  thus  making  a  gap  between 
the  two  detached  sections. 

There  appears  to  have  been  some  claim  by  the  appellant  upon  the  trial  be- 
low that  the  train  was  cut  in  two  by  some  one  engaged  in  operating  it,  for  the 
purpose  of  making  what  is  known  as  "a  running  switch,"  and  which  is  for- 
bidden by  the  rules  of  the  company.  There  is,  however,  no  testimony  what- 
ever to  sustain  it.  Upon  the  contrary,  the  evidence  tends  to  show  that  the 
separation  occurred  by  reason  either  of  the  breaking  or  the  loss  of  a  connect- 
ing pin,  occasioned  by  the  bumping  or  striking  together  of  the  draw-heads  of 
the  cars  in  checking  them  upon  a  down  grade;  and  this  is  doubtless  the  fact. 
The  first  section  of  the  train  passed  Mi's.  John,  she,  of  course,  not  being  then 
upon  the  track .  The  two  sections  were  then  from  30  to  40  yards  apart ;  the  con- 
ductor and  one  brakeman  or  flag-man  being  upon  the  rear  one.  At  this  time, 
and  at  a  point  about  half  way  between  the  two  sections,  she  went  upon  the 
track,  and  was  struck  by  the  rear  one,  and  killed  almost  instantly.  Her  ad- 
ministrator sues  to  recover  damages  upon  the  ground  that  occurred  through 
the  willful  neglect  of  those  in  charge  of  the  train.  The  evidence  is  convinc- 
ing that  when  she  so  exposed  herself  she  was  not  more  than  20  yards  at  most 
in  front  of  the  cars,  which  were  moving  at  12  or  13  miles  an  hour.  Her  head 
was  covered  up  with  a  shawl,  doubtless  to  protect  Iter  from  the  cold;  and 
this,  together  with  the  noise  of  the  portion  of  the  train  that  had  already 
passed  her,  probably  prevented  her  from  hearing  the  noise  of  the  approach- 
ing rear  section.  This  occurred  upon  the  line  of  the  appellee's  road  in  the 
country.  There  was  not  even  a  road  crossing  nearer  to  the  spot  than  250 
yards. 

There  is  no  evidence  showing  that  any  of  the  persons  engaged  in  the  man- 
agement of  the  train  knew  she  was  on  the  track,  or  in  any  peril  whatever. 
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The  testimony  offered  for  the  appellant  failed  in  toto  to  so  show,  either  af- 
firmatively or  inferentially;  and,  upon  the  case  as  presented  by  him,  the  court 
should  have  granted  the  nonsuit  which  was  asked  at  the  close  of  bis  testi- 
mony. This,  of  course,  should  never  be  done  wherever  there  is  any  evidence 
whatever  upon  which  the  jury  might  find  a  verdict  for  the  plaintiff.  It  was, 
however,  altogether  absent  in  this  instance.  The  lower  court,  however,  saw- 
proper  to  let  the  case  go  to  the  jury;  and  the  testimony  introduced  by  the  ap- 
pellee shows  affirmatively  all  want  of  knowledge  upon  the  part  of  those  oper- 
ating the  train  that  Mrs.  John  was  either  upon  the  track,  or  in  any  peril  what- 
ever. We  do  not  understand  the  brakeman  who  was  upon  the  rear  of  the 
train  as  testifying  that  when  the  train  was  descending  the  grade  he  saw  her 
upon  the  track.  Upon  the  contrary,  he  says  she  was  "standing  on  left  of 
track." 

The  company  was  entitled  to  the  exclusive  use  of  its  traek  at  the  place 
where  the  killing  occurred.  The  right  of  a  railroad  company  to  the  use  of  its 
track  is  exclusive  of  the  public,  save  where  the  public  has  a  right  to  cross  or 
use  it,  or  where  its  use  in  a  reckless  manner  would  necessarily  endanger  the 
lives  of  those  whose  nearness  to  it  requires  the  exercise  of  care  and  caution. 
In  passing  through  a  town  or  city,  greater  care  must  be  exercised  than  upon 
a  portion  of  the  road  where  persons  have  no  license  to  be.  In  the  first  case, 
those  in  charge  of  a  train  must  be  upon  the  lookout  for  persons,  and  must  by  the 
usual  signals  give  warning  of  its  approach;  while,  in  the  latter,  they  are  not 
bound  to  anticipate  their  presence,  and  guard  against  injury  to  them,  but 
must,  when  made  aware  of  their  peril,  avoid  the  injury  by  the  exercise  of 
all  reasonable  means.  In  this  instance  the  deceased  was  upon  the  track  at  a 
place  where  she  had  no  right  to  be.  Those  in  charge  of  the  train  never  dis- 
covered her  peril,  and  hence  there  Tgas  no  opportunity  for  the  exercise  of  the 
care  which  the  law  requires  under  such  circumstances. 

The  grounds  for  a  new  trial  expressly  confined  the  appellant's  objection  to 
the  ruling  of  the  court  as  to  instructions, — to  the  second  one  given,  and  the 
refusal  to  give  the  first  and  second  ones  asked  by  the  appellant.  A  ground 
for  a  new  trial  which  merely  states  that  the  court  erred  in  giving  or  refus- 
ing instructions  is  sufficient  to  raise  any  and  all  questions  upon  this  point; 
but  where  the  party  expressly  indicates  the  giving  or  refusal  of  certain  in- 
structions as  error,  and  names  none  others,  either  expressly  or  in  a  general 
way,  he  will  be  confined  to  them.  It  does  not  clearly  appear  from  this  rec- 
ord what  instructions  were  given  to  the  jury.  The  record  is  confused  in  this 
respect.  Thus  no  instruction  marked  u Second"  appears  to  have  been  given; 
but  from  all  that  appears  we  suppose  the  one  appearing  in  the  record  as 
"Nine"  is  in  fact  the  one  which  was  objected  to  by  the  appellant.  We  will 
therefore  briefly  consider  them.  The  two  instructions  asked  by  the  appellant, 
and  refused,  failed  to  embody  the  rule  above  expressed  by  us  as  to  the  duty  of 
those  in  charge  of  a  train  as  to  one  upon  the  track  at  a  place  where  he  has  no 
right  to  be,  and  were  therefore  objectionable;  and  the  second  instruction, or  num- 
ber "  Nine, "  as  it  appeal's  in  the  record,  substantially  conformed  to  it.  It  told 
the  jury,  in  substance,  that  although  the  deceased  negligently  went  upon  ap- 
pellee's track,  and  at  a  place  where  there  was  no  public  crossing,  yet,  if  those 
in  charge  of  the  train  became  aware  of  her  danger,  it  was  their  duty  to  use 
proper  care  to  avoid  injuring  her.  It  is  urged  that  this  instruction  expressly 
confined  the  exercise  of  this  care  to  those  managing  the  train,  and  that  this 
took  from  the  consideration  of  the  jury  any  negligence  upon  the  part  of  the 
brakeman  or  iiag-man  upon  the  section  which  killed  Mrs.  John.  We  do  not 
see  how  this  is  possible.  The  jury  certainly  understood  that  he  was  one  of 
the  parties  engaged  in  the  management  of  the  train. 

The  instructions,  taken  as  a  whole,  were  more  favorable  to  the  appellant 
than  he  had  a  right  to  ask,  and  the  judgment  is  affirmed. 
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Starks  et  al.  v.  Curd  et  al. 
(Court  of  Appeal*  of  Kentucky.    January  38, 1889.) 

1.  Bankruptcy— Rights  of  Assignee— Waiveb  or  Liens  bt  Creditors. 

Under  the  federal  bankrupt  act,  $  14,  all  the  property  rights  of  the  debtor  vested 
in  the  assignee,  as  from  the  commencement  of  the  proceedings,  and  though  credit- 
ors haying  attachments  levied  four  months  before  that  time  waived  their  liens  as 
against  the  assignee  by  filing  their  claims  as  unsecured,  yet  such  waiver  cannot  be 
taken  advantage  of  by  tne  bankrupt,  whose  title  is  extinguished. 

3.  Attachment— Sale  oe  Lands  in  Gross— Validity. 

It  is  error  to  direct  a  sale  in  gross  of  attached  lands,  which  are  separate  tracts, 
and  situated  in  different  counties.  The  judgment  should  direct  a  sale  by  the  tract, 
and  only  so  much  as  necessary  to  satisfy  the  debt  and  costs. 

Appeal  from  circuit  court,  Galloway  county;  A.  R.  Boone,  Judge. 

Several  actions  on  contracts  were  instituted  by  W.  H.  Curd  and  others 
Against  W.  M.  Starks,  and  attachments  were  sued  out  against  certain  tracts 
of  land  owned  by  him.  The  several  actions  were  consolidated.  Defendant 
pleaded  his  discharge  in  bankruptcy  in  bar  of  plaintiffs'  claims.  The  wife 
and  children  of  Starks  claimed  that  they  owned  the  attached  lands  by  reason 
of  conveyances  made  to  them  by  Storks.  Judgment  was  rendered  subjecting 
the  attached  property  to  plaintiffs'  claim,  but  no  personal  judgment  against 
Starks  was  granted.    From  this  judgment  defendants  appeal. 

Gilbert  cfc  Meed  and  W.  Jf .  Smith,  for  appellants.  Wm.  Lindsay,  for  ap- 
pellees. 

Bennett,  J.  The  appellees  instituted  their  several  actions  in  the  Callo- 
way circuit  court  against  the  appellant  Starks,  to  recover  debts  due  them  on 
contract  by  him.  They  obtained  attachments  in  said  actions,  which  were 
levied  upon  the  several  tracts  of  land  in  controversy.  More  than  four  months 
after  the  levy  of  these  attachments  the  appellant  W.  M.  Starks  abandoned  his 
residence  in  said  county  and  state,  and  moved  to  the  state  of  Missouri,  in 
which  state  he  took  up  his  residence,  and  after  making  said  state  his  place  of 
residence  he  filed  his  petition  in  the  United  States  district  court  for  that  state 
to  be  declared  a  bankrupt.  The  register  in  bankruptcy  took  charge  of  his 
case.  An  assignee  was  duly  appointed,  and  qualified.  The  appellant  W.  M. 
Starks  was  duly  and  finally  discharged  from  all  his  debts  and  liabilities  exist- 
ing at  that  date.  After  getting  his  final  discharge,  be  returned  to  this  state, 
and  filed  answers  to  the  appellees'  actions,  among  other  things  contesting  the 
grounds  of  the  attachments,  and  denying  that  the  real  estate  in  controversy 
was  subject  to  said  attachments,  and  that  the  appellees,  except  one,  had  filed 
their  claims  in  the  bankrupt  proceedings,  and  had  them  allowed  as  unsecured 
claims,  which  was  a  waiver  of  the  attachment  liens,  if  any  they  had.  His 
wife  and  children  also  appeared  in  said  actions,  and  set  up  title  in  themselves 
to  said  lands  by  reason  of  conveyances  by  deed  to  them  by  the  appellant  W. 
M.  Starks. 

It  is  perfectly  manifest  that  the  conveyances  by  the  appellant  W.  M.  Starks 
to  his  wife  and  children  were  made  with  the  design  to  defraud  his  creditors; 
therefore,  as  against  said  creditors,  no  title  passed  to  them,  but  thereafter 
passed  to  his  assignee  in  bankruptcy,  subject,  however,  to  the  appellees'  at- 
tachment liens. 

The  fourteenth  section  of  the  bankrupt  act  provided  "that,  as  "soon  as  said 
assignee  is  appointed  and  qualified,  the  judge,  or  where  there  is  no  opposing 
interest  the  register,  shall,  by  an  instrument  under  his  hand,  assign  and  con- 
vey to  the  assignee  all  the  estate,  real  and  personal,  of  the  bankrupt,  with  all 
his  deeds,  books,  and  papers  relating  thereto,  and  such  assignment  shall  re- 
late back  to  the  commencement  of  said  proceedings  in  bankruptcy,  and  there- 
upon, by  operation  of  law,  the  title  to  all  such  property  and  estate,  both  real 
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and  personal,  shall  vest  in  the  said  assignee,  although  the  same  is  then  at- 
tached on  mesne  process  as  the  property  of  the  debtor,  and  shall  dissolve  any 
such  attachment  made  within  four  months  next  preceding  the  commence- 
ment of  said  proceedings."  It  has  been  uniformly  held  that,  if  the  attach- 
ment out  of  the  state  court  was  levied  as  many  as  four  months  before  the  fil- 
ing of  the  petition  in  bankruptcy,  the  lien  created  by  such  levy  would  con- 
tinue, notwithstanding  the  filing  of  the  petition  in  bankruptcy.  Also  it  has 
been  uniformly  held  that  if  a  creditor  of  the  bankrupt  had  a  lien,  by  attach- 
ment or  otherwise,  for  the  securing  of  bis  debt,  and  he  filed  his  debt  in  the 
bankrupt  court,  and  asked  that  it  be  allowed  and  prorated  as  an  unsecured 
claim,  without  apprising  the  assignee  of  the  existence  of  the  lien,  he  thereby 
waived  said  lien.  Were  the  rule  otherwise,  such  creditor  would  not  only 
have  the  benefit  of  his  lien  security,  but  would  prorate  equally  with  the  other 
creditors,  which  would  be  a  fraud  upon  the  equality  of  right  among  the  cred- 
itors of  the  bankrupt  that  the  bankrupt  law  attempted  to  establish.  But  the 
waiver  of  the  lien  was  for  the  benefit  of  the  assignee  only,  as  trustee  for  the* 
bankrupt's  creditors.  The  lien,  however,  by  proving  the  claim  as  unsecured, 
was  not  extinguished,  but  was  simply  waived  at  the  instance  of  the  assignee, 
for  his  benefit  as  subrogates  See  Cook  v.  Farrington,  104  Mass.  212;  Mis- 
code v.  Jaycox,  12  N.  B.  R.  512.  By  the  section  supra,  the  title  of  the  prop- 
erty passed  to  and  vested  in  the  assignee,  whereby  the  bankrupt  was  totally 
divested  of  title;  and,  as  just  said,  if  the  bankrupt  had  previously  conveyed 
his  property  for  the  purpose  of  defrauding  his  creditors,  nevertheless  the  title 
passed  to  the  assignee  for  their  benefit  as  fully  and  completely  as  though  no 
such  conveyance  had  been  made.  Therefore  it  has  been  uniformly  held  that 
the  bankrupt  could  not  appear  in  the  state  court  and  take  advantage  of  the 
waiver.  He  had  parted  with  his  title  to  the  property  and  had  been  discharged 
from  liability  on  the  debt,  and  of  course  had  ceased  to  have  any  interest  what- 
ever in  the  proceedings.    See  cases  supra. 

If  the  assignee,  who  was  the  party  in  interest,  could,  if  he  wished,  take  ad- 
vantage of  the  waiver,  and  defeat  the  attachment,  and  take  the  property 
freed  of  its  lien,  on  the  other  hand,  as  the  waiver  was  only  for  his  benefit  as 
subrogatee,  he  could  waive  his  right  to  it,  and  let  the  property  be  subjected 
to  the  attachment  lien ;  which  waiver  on  his  part  would  be  presumed,  under 
circumstances  similar  to  this  case,  by  his  failure  to  appear  and  assert  his 
right.  Therefore  the  judgment  of  the  circuit  court  subjecting  said  property 
to  the  attachment  liens,  but  not  giving  personal  judgment  against  W.  M. 
Starks,  is  nfiirmed.  But  the  tracts  of  land  attached  were  separate  tracts,  and 
were  situated  in  Calloway  and  Marshall  counties,  and  the  judgment,  as  we 
understand  it,  directed  the  master  commissioner  to  sell  the  several  tracts  ly- 
ing in  each  county  in  gross,  and  without  reference  to  the  fact  whether  it 
would  be  necessary  to  sell  it  all  to  pay  the  debts,  interest,  and  cost.  This  it 
will  be  readily  seen  was  an  error,  and  for  this  error  the  case  must  be  re- 
versed, with  directions  to  amend  the  judgment  so  as  to  direct  the  sale  of  said 
land  by  the  tract,  and  only  so  much  thereof  as  will  be  sufficient  to  satisfy 
the  debts,  interest,  and  costs. 


Spalding,  Master  Commissioner,  t>.  Commonwealth. 

{Court  of  Appeals  of  Kentucky.    January  17, 1889.) 

1.  Reomvhrs— Liability  fob  Taxes. 

A  receiver  of  property  of  a  decedent's  estate,  which  is  in  litigation,  may  be  re- 
quired to  list  and  pay  the  taxes  upon  it. 

2.  Same— Listing  Property  for  Taxation— Procedure. 

The  proper  procedure  would  be  for  the  court  appointing  the  receiver  to  direct 
him  to  list  the  property  in  the  county  court,  and  pay  the  taxes,  but  it  is  not  improper 
for  the  former  court  to  grant  leave  to  institute  a  suit  in  the  county  court,  agaiust  the 
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receiver,  to  compel  him  to  list  the  property ;  and  the  county  court  haying  ordered  the 
receiver  to  do  so,  and  its  order  having  been  appealed  to  the  court  appointing?  him, 
and  there  affirmed,  the  latter  court  may  be  considered  as  having  directed  the  listing. 
3.  Taxation— Failubb  to  List— Penalty. 

Under  Gen.  St.  Ky.  o.  92,  art.  5,  S  26,  requiring  the  sheriff  to  report  persons  failing 
to  list  their  property,  to  be  fined  and  taxed  as  delinquents  reported  by  the  assessor, 
it  is  proper  to  proceed  against  the  delinquent  by  summons  to  show  cause  why  the 
property  should  not  be  listed.  The  remedy  is  not  confined  to  a  fine  and  triple  tax, 
for  which  judgment  is  required,  by  section  22,  to  be  entered  against  a  delinquent 
reported  by  the  assessor.  Such  summons  substantially  charges  the  offense  of  fail- 
ore  to  list  as  required. 

Appeal  from  circuit  court,  Marion  county;  J.  W.  Lewis,  Special  Judge. 

Proceedings  against  J.  B.  Spalding,  master  commissioner,  to  compel  him  to 
list  and  pay  taxes  on  property  in  his  possession.  The  commissioner  appeals* 
Gen.  St.  Ky.  c.  92,  art.  5,  §  25,  provides  that,  "when  it  shall  be  known  to  the 
sheriff  that  any  person  has  failed  to  give  in  a  list  of  his  taxable  property  in 
any  year  when  it 'shall  be  liable  to  taxation,  he  shall  report  such  person  to 
.the  county  clerk,  to  be  dealt  with,  fined,  and  taxed  as  delinquents  reported  by 
.the  assessor.  *  *  *"  Section  21  provides  for  returning  delinquents  by  the 
.assessor,  and  section  22  requires  "the  county  clerk  to  issue  a  summons  in  the 
.name  of  the  commonwealth,  in  which  shaJl  be  stated  the  offense  in  general 
.terms  against  each  of  the  delinquents.  *  *  *  If  the  defendant  be  found 
.guilty,  the  court  shall  enter  judgment  for  the  fine,  and  triple  tax  and  costs. 

8.  Avritt,  for  appellant.    Lewis  Edden  and  £.  T.  Spalding,  for  appellee. 

Holt,  J.  The  estate  of  Felix  Mercer  being  in  litigation  in  the  Marion  cir- 
cuit court,  an  order  was  made  by  it,  in  1881,  placing  in  the  hands  of  the  appel- 
lant, and  directing  him  to  loan  it  out,  about  $20,000  left  by  the  decedent.  The 
commissioner  complied  with  the  order,  and  has  since  continued  to  loan  it, 
owing  to  the  right  to  the  fund  remaining  unsettled,  taking  notes  therefor, 
presumably  payable  to  himself.  In  June,  1885,  upon  motion  of  the  proper 
parties,  the  court  granted  leave  to  them  to  institute  suit  in  the  Marion  county 
court  to  compel  the  commissioner  to  list  the  fund  for  state  and  county  taxa- 
tion for  the  years  1881  to  1885,  inclusive;  and  the  order  further  provided  that 
the  commissioner  should  out  of  the  fund  pay  such  sums  as  might  be  adjudged 
for  these  purposes.  It  does  not  appear  that  the  estate  had  ever  been  listed  for 
taxation,  or  that  any  taxes  had  ever  been  paid  upon  it  for  the  years  named. 
After  the  granting  of  this  leave  the  sheriff  of  the  county  reported  in  writing, 
to  its  county  court  clerk,  the  appellant  as  delinquent  in  having  failed  to  list 
said  fund  or  pay  taxes  upon  it;  and  thereupon  the  latter  officer  issued  a  sum- 
mons against  the  commissioner  to  appear  before  the  county  court  at  a  time 
named,  and  show  cause,  if  any  existed,  why  the  estate  in  his  hands  should 
not  be  listed  for  the  years  above  named  for  county  taxation.  A  demurrer  to 
the  proceeding  having  been  overruled,  as  well  as  a  motion  to  quash  the  sum- 
mons, an  answer  was  filed  by  the  appellant  setting  up  how  he  had  received 
the  fund;  that  he  had  no  interest  in  it,  the  notes  being  held  by  him  subject 
to  the  order  of  the  court;  that  the  money  belonged  to  Mercer's  heirs,  who 
mainly  resided  in  other  counties,  and  were  necessary  parties  to  the  proceeding; 
that  they  were  the  proper  parties  to  list  it;  and  that  he  was  not  the  possessor  of 
it,  save  as  commissioner.  A  demurrer  having  been  sustained  to  the  answer, 
and  the  appellant  failing  to  plead  further,  the  county  court  rendered  a  judg- 
ment holding  him  liable  for  the  taxes,  and  directing  its  clerk  to  take  the  list 
of  the  estate  in  appellant's  hands  for  said  years.  He  appealed  to  the  circuit 
court.  The  record  is  a  meager  one ;  and  while  in  the  last-named  court  the  motion 
to  quash  the  summons  appears  to  have  been  renewed,  and  the  demurrer  to  the 
proceeding  again  presented,  yet  there  does  not  appear  to  have  been  any  express 
ruling  as  to  either,  nor  was  the  demurrer  filed  in  the  county  court  to  the 
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answer  renewed  by  any  order  in  the  circuit  court;  but  it  is  perhaps  proper  to 
regard  the  final  judgment  in  the  latter  court,  and  which  affirmed  the  judgment 
of  the  county  court,  as  acting  upon  them,  and  we  will  so  treat  it.  No  reply 
was  ever  filed  to  the  answer  in  either  court. 

It  is  contended,  first,  that  there  is  no  law  warranting  such  a  proceeding; 
that  under  the  statute  a  delinquent  can  only  be  proceeded  against  for  a  fine 
and  a  triple  tax;  and  that  a  listing  can  only  be  compelled,  if  at  all,  by  means  of 
this  penalty.  It  was,  however,  settled  otherwise  in  the  case  of  Railroad  Co. 
v.  Corn.,  85  Ky.  — ,  8  S.  W.  Rep.  139;  it  being  there  held  that  under  section 
25,  art.  5,  c.  92,  Gen.  St.,  the  county  court  could,  in  case  of  a  mere  failure  to 
list,  direct  its  clerk  to  take  the  list  of  the  delinquent;  he  having  first  been 
summoned  to  show  cause  against  it.  The  offending  in  such  case  is  confined 
to  the  mere  failure  to  list,  and  a  summons  under  said  section  need  charge  no- 
more.  This  was  substantially  done  in  that  issued  against  the  appellant,  because 
he  was  required  to  show  cause,  if  any  existed,  why  the  estate  should  not  be 
listed. 

It  is  a  general  rule  that  before  suit  can  be  brought  against  a  receiver  leave  of 
the  court  by  which  he  was  appointed  must  be  obtained.  This  is  because  one 
court  should  not  be  allowed  to  take  the  property  or  fund  already  properly  under 
the  control  of  another  court  away  from  it.  To  do  so  would  be  a  disregard  of  the 
rights  of  those  already  contending  over  the  estate,  and  create  a  conflict  of  juris- 
diction in  j  urious  to  public  interests  and  individual  right.  Barton  v.  Barbour* 
104  U.  S.  126.  There  was  no  necessity,  however,  in  this  instance,  for  a  resort 
to  another  forum.  It  is  true  that  under  our  law  the  county  court  is  the  only 
power  which  can  direct  the  listing  of  property  for  taxation  which  has  been 
omitted  by  the  assessor*  Here,  however,  was  a  fund  in  the  hands  of  the 
court's  receiver.  It  was  under  its  control.  It  was  the  estate  of  a  decedent 
of  Marion  county.  The  right  to  it  was  in  litigation.  It  the  averment  of  the 
answer  that  it  belonged  to  Mercer's  heirs  can  be  considered  as  one  of  fact*, 
and  is  therefore,  in  the  absence  of  a  reply,  to  be  taken  as  true,  yet  the  fund 
had  never  been  distributed,  and  it  was  not  known  what  portion  of  it  would 
finally  go  to  each  of  them.  He  or  she  could  not,  therefore,  intelligently  list 
his  or  her  interest  in  it.  Indeed,  the  litigation  might  be  of  such  a  character 
as  to  consume  it,  or  as  a  result  of  it  the  heir  might  not  ultimately  receive  any- 
thing, and  from  the  very  nature  of  the  case  he  or  she  could  not  list  any  por- 
tion of  it.  It  was  yet  the  estate  of  the  decedent,  subject  to  distribution  by 
the  court.  It,  or  its  receiver,  was  the  possessor  of  it.  The  money  has  always 
been  in  Marion  county,  and  has  there  received  the  protection  of  the  law,  and 
must  in  fact  yet  be  distributed  by  its  court.  Undoubtedly,  if  it  had  already 
been  listed  for  taxation,  the  court  having  control  of  it  could  have  ordered  its  re- 
ceiver to  pay  the  taxes;  and  we  see  no  reason  why,  when  it  bad  not  been  listed, 
the  court  could  not  have  directed  its  receiver  to  do  so,  and  also  pay  the  taxes- 
There  was  therefore  really  no  necessity  for  obtaining  leave  to  resort  to  legal 
proceedings  in  another  tribunal. ,  The  circuit  court  could  have  ordered  its  re- 
ceiver to  go  into  the  county  court,  and  have  it  listed,  and  then  pay  the  taxes. 
It,  however,  saw  fit  to  arrive  at  it  in  an  iudirect  manner,  and,  while  it  was  not 
the  best  mode,  yet  it  was  not  an  illegal  one.  It  consented  that  another  tribunal 
might  take  jurisdiction  over  its  receiver  as  to  this  particular  matter,  and  direct 
him  as  to  it;  and  at  last,  in  this  instance,  by  reason  of  the  appeal,  it  in  fact 
controlled  its  receiver  in  the  matter,  and  affirmed  what  the  interior  tribunal 
bad  ordered  to  be  done.  So  that  at  last  the  circuit  court  may  be  regarded  as 
having  directed  its  receiver  to  go  into  the  county  court  and  list  the  estate 
under  its  control. 

It  is  contended  that  it  will  not  do  to  charge  officers,  like  receivers  and  sheriffs, 
with  the  taxes  upon  funds  transiently  in  their  hands,  and  which  may  happen 
to  be  held  by  them  upon  the  particular  day  when  the  owner  or  possessor  is 
chargeable  with  the  taxes.    In  this  we  concur.    It  would  interfere  with  the 
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proper  transaction  of  business.  The  case  presented  is,  however,  a  different 
one.  Here  was  the  estate  of  a  decedent  under  the  control  of  the  court.  It  was 
yet  to  be  distributed.  It  was  as  yet  uncertain  as  to  whom  it  belonged,  or  at 
least  what  portion,  if  anything,  each  beir  would  finally  receive.  From  the 
very  necessity  of  the  case,  it  was  proper  for  the  court  to  consent  that  another 
tribunal  might  direct  its  receiver  to  list  the  estate  in  his  hands,  or,  what  would 
have  been  preferable,  it  should  itself  have  directed  its  officer  to  go  and  list  it, 
and  pay  the  taxes.  The  order  of  the  circuit  court,  granting  the  leave  to  an- 
other tribunal  to  pass  upon  the  question  of  assessment,  also  directed  its  re- 
ceiver to  pay  any  taxes  that  might  be  assessed  against  the  fund.  This  en- 
titled him  to  a  credit  for  any  sum  he  might  thus  pay,  and  in  fact  its  judgment 
upon  the  affirmance  of  the  appeal  from  the  county  court  expressly  directs  such 
credit  to  be  given.  No  loss  can  therefore  come  to  him.  The  provisions  of 
chapter  92  of  the  General  Statutes  show  it  was  intended  that  all  property 
should  contribute  its  proper  proportion  to  the  means  necessary  to  support  the 
county  and  state  governments.  They  were  enacted  in  the  spirit  of  fairness 
and  equality,  and  property  situated  like  that  in  question  will  escape,  and  re- 
ceiverships become  exceedingly  popular,  unless  the  court  in  control  of  it  can 
order  its  officer  holding  it  to  list  it  and  pay  the  taxes  upon  it.  Where  the 
ownership  of  the  fund  is  in  question,  and  it  is  in  litigation,  there  is  no  other 
practical  way  of  reaching^. 

Here  it  could  not  be  properly  assessed  to  the  owner.  Even  if  by  reason  of 
the  averment  in  the  answer  of  ownership  in  the  heirs  it  can  be  said  that  the 
owners  were  known,  yet  there  had  been  no  distribution  of  it  to  each  of 
them, — its  situs  had  not  changed, — and  one  of  them  in  giving  in  his  list 
could  not  take  into  consideration  any  of  this  estate,  because  he  could  not  tell 
what  he  would  ever  get,  if  any  of  it.  It  is  unlike  the  case  which  was  pre- 
sented in  City  of  Louisville  v.  Sherley,  SO  Ky.  71,  because  there  not  only  the 
ownership  of  the  fund  sought  to  be  taxed  had  been  ascertained,  but  it  had 
been  allotted  to  the  owner.  It  is  contended,  however,  that  it  belongs  either 
to  the  personal  representative,  or  the  heirs,  and  that  they  should  have 
been  brought  before  the  county  court,  and  the  question  determined.  This 
would  perhaps  have  required  the  inferior  court  to  determine  the  very  question 
at  issue  in  the  superior  tribunal,  and  which  might  for  years  be  undetermined. 
Such  a  conflict  of  jurisdiction  would  not  only  be  useless,  when  the  taxes  could 
without  injury  to  any  one  be  paid  out  of  the  fund  by  the  receiver  under  the 
order  of  the  court,  but  might  result  in  serious  injustice.  If  the  heir  alone  were 
proceeded  against,  he  could  very  well  say  "there  has  been  no  distribution  of 
the  estate.  I  do  not  know  the  value  of  my  interest,  if  I  have  any,  or  what  I 
will  ultimately  receive."  The  estate  should  pay  its  proper  proportion  of  the 
public  burden  in  return  for  its  protection  under  the  law;  and,  unless  the  mode 
indicated  herein  be  followed,  it,  and  many  thousands  of  dollars  situated  like 
it*  would  escape  taxation.    Judgment  affirmed. 


Alexander  et  al.  v.  Noland. 
(Court  of  Appeals  of  Kentucky.    January  17, 1889.) 

Public  Lauds— Title  pbom  State— Filing  Caveat— Adverse  Claims. 

Code  Civil  Proo.  Ky.  $  473,  providing  that,  if  any  person  obtains  a  survey  of  land 
to  which  another  claims  a  better  right,  snch  other  may  enter  a  caveat  to  prevent 
the  issuing  of  a  grant  until  the  right  be  determined,  ana  that  the  caveat  shall  show 
plaintiff's  claim,  be  verified  by  affidavit,  and  state  that  it  is  entered  in  good  faith, 
for  plaintiff's  benefit,  applies  only  to  vacant  land,  and  plaintiffs  have  no  right  to  a 
caveat  where  they  rely  on  a  patent  theretofore  issued  to  the  persons  under  whom 
plaintiffs  claim. 
Same— Misdescription  in  Caveat— Jurisdiction. 

Where  the  description  of  the  land  in  the  caveat  differed  as  to  one  course  from  the 
description  given  in  the  patent  and  deeds  under  which  plaintiffs  claimed,  and  the 
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instructions  required  the  jury  to  believe  that  the  lend  in  controversy  was  that  set 
out  and  described  in  the  caveat,  a  judgment  on  a  verdict  against  plaintiffs  will  be 
reversed,  though  the  court  had  no  Jurisdiction  of  the  case. 

Appeal  from  circuit  court,  Estill  county;  H.  L.  Wheeler,  Special  J  ridge. 

Silas  Alexander  and  others  instituted  this  proceeding  against  Thomas  No- 
land  by  filing  in  the  register's  office  a  caveat  to  prevent  the  issuing  of  a  cer- 
tain patent  to  defendant.  A  certified  copy  of  said  caveat  having  been  lodged 
in  the  Estill  circuit  court,  the  defendant  controverted  the  plaintiff's  superior 
right  to  the  land  in  controversy.  There  was  a  judgment  for  Noland,  from 
which  plaintiff  appeals. 

Hiddell  &  Fluty,  for  appellants.  John  Bennett,  H.  C.  dt  W.  H.  Lilly,  and 
J.  B.  White*  for  appellee. 

Bennett,  J.  The  appellants,  in  August,  1888,  entered  a  caveat  with  the 
register  of  the  land-office  to  prevent  the  issuing  of  a  patent  to  the  appellee  for 
70  acres  of  land  lying  in  Estill  county,  Ky.  A  copy  of  the  caveat,  certified 
by  the  register,  was,  within  60  days  from  the  time  it  was  entered,  lodged 
with  the  clerk  of  the  Estill  circuit  court,  and  the  appellee,  having  been  duly 
served  with  summons,  filed  his  answer,  controverting  the  appellants1  right  to 
the  said  land. 

Section  473  of  the  Civil  Code,  under  which  the  proceedings  were  had,  pro- 
vides: "If  any  person  obtain  a  survey  of  land  to  which  another  claims  a  bet- 
ter right,  such  other  may  enter  a  caveat  with  the  register  to  prevent  the  issu- 
ing of  a  grant  until  the  right  be  determined.  The  caveat  shall  state  the 
plaintiff's  claim,  and  the  reason  why  the  grant  should  not  issue.  It  shall  be 
verified  by  his  affidavit,  or  by  that  of  his  agent,  and  declare  that  it  is  entered 
in  good  faith,  with  the  intention  of  procuring  the  land  for  the  plaintiff,  and 
not  for  the  benefit  of  the  person  against  whom  it  is  entered."  The  filing  of 
a  caveat  with  the  register  of  the  land-office  is  to  prevent  that  officer  from  issu- 
ing a  patent  for  vacant  and  unappropriated  land  to  a  claimant  who  is  not  en- 
titled thereto  by  reason  of  a  prior  entry  and  survey  by  another,  or  by  reason 
of  some  other  fact  that  gives  him  a  prior  right  to  a  grant  from  the  common- 
wealth. That  the  foregoing  is  the  correct  construction  of  the  section  supra, 
is  made  manifest  by  the  fact  that  it  must  appear  from  the  affidavit  that  the 
caveat  "is  entered  in  good  faith,  with  the  intention  of  procuring  the  land  for 
the  plaintiff."  If,  at  the  time  of  entering  the  caveat,  he  has  a  patent  for  the 
land,  he  cannot  make  the  affidavit  that  the  caveat  is  entered  with  the  inten- 
tion of  procuring  the  land  for  himself;  for  the  patent  presumably  invests  him 
with  all  the  commonwealth's  title  to  the  land.  See  Preston  v.  Preston,  2  S. 
W.  Eep.  601. 

The  appellants  rely  upon  a  patent  issued  by  the  commonwealth  to  Shirley's 
heirs  as  the  foundation  of  their  title  to  the  land  in  controversy.  This  being 
true,  the  land  was  not  vacant  or  unappropriated.  Therefore  the  appellants 
had  no  right  to  enter  the  caveat,  and  the  circuit  court  had  no  jurisdiction  to 
try  it,  and  the  proceeding  on  it  should  have  been  dismissed. 

The  case,  however,  was  tried  by  a  jury,  who  found  for  the  appellee.  The 
court,  in  instruction  No.  1,  required  the  jury  to  believe  that  the  land  in  con- 
troversy was  set  out  and  described  in  the  appellant's  caveat  The  caveat,  in 
attempting  to  give  the  boundary  of  the  land  as  set  forth  in  the  patent,  de- 
scribed one  of  the  lines  as  running  "S.,  50  E.,  170  poles,"  when  the  descrip- 
tion should  have  been,  in  order  to  correspond  with  that  given  in  the  patent, 
"S.,  50  W.,  170  poles."  It  is  probable  that  the  jury  understood  the  instruc- 
tion to  mean  that  the  caveat  should  correctly  describe  the  land,  and  if  it  failed 
to  do  so  the  appellants  could  not  recover.  The  patent  and  the  deeds  under 
which  the  appellants  claimed  all  gave  the  same  description  of  the  land,  and 
they  were  put  in  evidence  before  the  jury ;  and  the  description  therein  should 
have  controlled  the  court  in  giving  the  instructions,  instead  of  the  description 
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contained  in  the  caveat,  as  it  is  manifest  that  the  misdescription  was  the  re- 
sult of  a  slip  of  the  pen.  Ordinarily,  as  the  circuit  court  had  no  jurisdiction 
•of  the  caveat,  and  as  the  appellants  gained  nothing  by  the  proceeding,  we 
would  affirm  the  judgment;  but  as  the  jury,  influenced,  doubtless,  by  an  er- 
roneous instruction,  have  returned  a  verdict  against  the  appellants,  which 
may  hereafter  impoverish  their  riglits,  we  will  take  hold  of  the  error  of  the 
court  in  instructing  the  jury,  for  the  purpose  of  reversing  the  judgment,  and 
directing  the  circuit  court  to  dismiss  the  case  without  prejudice.  But  the 
appellants  must  pay  the  costs  in  this  court,  and  the  costs  of  dismissal. 

The  judgment  is  reversed,  at  the  costs  of  the  appellants,  and  the  circuit 
.court  is  directed  to  dismiss  the  case  without  prejudice,  at  the  costs  of  the  ap- 
pellants. 


Louisville  &  N.  R.  Co.  v.  Adams. 
(Cowrt  of  Appeals  of  Kentucky.    January  7,  1889.) 

1.    COUBTS-^JURISDICTIOW  OF  POLICE  COURTS— CONSTITUTIONAL  LAW. 

Const.  Ky.  art.  4,  %  41,  providing  that  "the  city  court  of  Louisville,  the  Lexington 
city  court,  and  all  other  police  courts  established  in  any  city  or  town,  shall  remain, 
unless  otherwise  directed  by  law,  with  their  present  powers  and  jurisdictions, "  ap- 
plies only  to  police  courts  in  existence  when  the  constitution  was  adopted;  and  the 
legislature  may  confer  civil  jurisdiction  upon  police  courts  subsequently  created. 
2b  Appeal— Review— Weight  op  Evidence. 

Though  the  evidence  may  seem  to  preponderate  in  favor  of  defendant,  yet,  there 
being  a  substantial  conflict,  a  verdict  for  plaintiff  will  not  be  disturbed,  on  appeal, 
particularly  where  it  is  the  third  one  rendered  in  the  action  in  his  favor. 

Appeal  from  circuit  court,  Marion  county;  W~  E.  Russell,  Judge. 

Action  for  damages  for  killing  a  mule,  brought  by  Richard  Adams  against 
the  Louisville  &  Nashville  Railroad  Company.  Verdict  and  Judgment  for 
plaintiff,  and  defendant  appeals.  Const.  Ky.  art.  4,  §  41,  referred  to  in  the 
.opinion,  reads  as  follows:  "The  city  court  of  Louisville,  the  Lexington  city 
-court,  and  all  other  police  courts  established  in  any  city  or  town,  shall  remain, 
unless  otherwise  directed  by  law,  with  their  present  powers  and  jurisdictions. 
*  *  *  The  general  assembly  may  vest  judicial  power,  for  police  purposes, 
in  mayors  of  cities,  police  judges,  and  trustees  of  towns." 

Wm.  Lindsay  and  W.  J.  Lisle,  for  appellant.  Harrison  &  Belden,  for  ap- 
pellee. 

Pryob,  J.  The  police  judge  of  the  town  of  Lebanon  was  invested  by  the 
.legislature  with  the  power  to  try  civil  cases  where  the  amount  in  controversy, 
.exclusive  of  interest  and  cost,  does  not  exceed  $500.  Section  4*of  article  41 
•of  the  constitution,  as  this  court  has  heretofore  decided,  applies  only  to  police 
courts  in  existence  when  the  constitution  was  adopted.  Trustees  of  Owens- 
boro  v.  Webb,  2  Mete.  (Ky.)  576.  It  follows,  therefore,  that  the  police  court, 
having  jurisdiction  in  civil  cases,  properly  heard  and  determined  the  con- 
troversy between  the  appellant  and  the  appellee.  The  history  of  legislation 
in  this  state  on  like  subjects,  and  the  judicial  decisions  sustaining  it,  leave 
jio  room  to  question  the  constitutionality  of  the  enactment  conferring  the  ju- 
risdiction. The  case  was  heard  in  the  police  court,  resulting  in  a  verdict  and 
judgment  for  the  appellee,  and  on  an  appeal  to  the  circuit  court  a  similar  ver- 
dict and  judgment  were  rendered,  from  which  this  appeal  is  prayed.  The 
claim  by  the  appellee  against  the  appellant  is  for  the  negligent  killing  of  a 
mule  belonging  to  the  appellee  by  the  employes  of  the  appellant,  and  while  in 
the  discharge  of  duties  pertaining  to  the  employment.  While  the  weight  of 
the  testimony  is  with  the  appellant,  the  instructions  being  proper,  this  court 
has  no  power  to  reverse  the  judgment,  unless  the  verdict  upon  which  it  is 
based  is  flagrantly  against  the  evidence.     The  cause  of  the  verdict  against  the 
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company  is  the  conflict  of  the  testimony  of  those  in  charge  of  the  train  and 
that  of  those  testifying  for  the  plaintiff.  If  the  mule  was  knocked  from  the 
track  at  the  place  designated  by  the  witnesses  for  the  plaintiff,  the  company's 
agents  might  have  avoided  the  injury;  while  on  the  other  hand,  if  the  animal 
was  struck  at  the  point  fixed  by  the  employes,  and  in  the  manner  detailed  by 
them,  it  was  impossible  to  have  prevented  the  accident.  If  the  statements 
are  true  as  made  by  the  plaintiff,  and  sustained  by  his  witnesses,  then  the 
theory  of  the  defendant  as  to  the  cause  and  manner  of  the  killing  may  be 
doubted,  and  the  mere  weight  of  the  testimony  being  on  the  side  of  the  rail- 
road company  does  not  authorize  a  reversal.  Besides,  there  have  been  three 
trials  of  this  case,  the  jury  in  each  instance  returning  a  verdict  for  the  plain- 
tiff. The  jury  returned  a  verdict  in  the  police  court.  On  the  appeal  to  the 
circuit  court  the  jury  returned  a  like  verdict.  That  was  set  aside  by  the  trial 
judge,  and  a  retrial  ordered.  On  the  third  trial,  still  a  verdict  was  rendered 
for  the  plaintiff.  Under  such  circumstances,  this  court  ought  not  to  disturb* 
the  judgment  below.    Affirmed,  with  damages. 


Rowe  v.  Fogle  et  al. 

{Court  of  Appeals  of  Kentucky.    January  10, 1880.) 

Attorney  and  Client — Attorneys'  Liens — Compromise  or  Sun. 

Where  an  attorney  sues  for  specific  performance,  but  afterwards,  by  agreement 
between  plaintiff  and  defendant,  the  action  is  dismissed*  each  party  paying  his 
own  costs,  and  it  does  not  appear  that  there  is  any  intention  to  defeat  the  claim, 
of  the  attorney  for  services,  the  latter  has  no  lien  which  he  can  enforce  against 
the  defendant,  under  Gen.  St.  Ky.  c.  5,  §  15,  providing  for  attorneys'  Hens  on  de- 
mands arising  on  contracts,  or  on  judgments  in  actions  of  tort  or  on  contract.1 

Appeal  from  circuit  court,  Ohio  county;  L.  P.  Little,  Judge. 

J.  F.  Fogle  and  H.  B.  Kinsolving,  attorneys  at  law,  brought  a  suit  for 
Mary  A.  Neittman  against  H.  D.  Hinton,  to  enforce  a  contract  made  by  plain, 
tiff  with  defendant  for  the  purchase  of  a  tract  of  land,  and,  if  this  could  not  be 
done,  plaintiff  sought  to  recover  of  defendant  the  money  that  she  alleged  she 
had  paid  him  on  said  land.  After  defense  had  been  made  and  issue  joined, 
the  plaintiff  and  defendant  compromised  and  settled  the  case;  it  being  agreed 
that  the  suit  should  be  dismissed,  each  party  paying  his  or  her  own  costs. 
When  this  agreement  was  filed,  and  the  defendant  moved  to  dismiss  the  ac- 
tion, Fogle  et  aLt  the  attorneys  for  plaintiff,  objected,  and  caused  a  rule  to  is- 
sue against  Rowe,  executor  of  Hinton,  (against  whom  the  action  had  been  re- 
vived,) to  show  cause  why  the  plaintiff's  attorneys  should  not  be  adjudged  a 
lien  on  the  land  in  controversy  to  secure  the  payment  of  their  fees.  Response 
being  filed  thereto,  the  trial  court  adjudged  that  said  attorneys  had  a  lien  on 
said  land  for  their  fees,  and  also  gave  them  a  personal  judgment  against  Rowe,. 
executor.    From  this  judgment  Rowe,  executor,  appeals. 

E.  D.  Walker  and  B.  W.  Hines,  for  appellant.  T.  H.  Bines  and  /.  E~ 
Fogle,  for  appellees. 

Pryoii,  J.  The  lien  asserted  or  allowed  an  attorney  for  his  services  in  this 
state  is  purely  statutory.  Where  the  demand  arises  out  of  contract,  and  is 
placed  in  the  hands  of  an  attorney,  to  be  collected  by  suit  or  otherwise,  the  at- 
torney has  a  lien ;  or  where  the  claim  is  reduced  to  judgment,  whether  in  con* 
tract  or  for  a  tort,  or  the  property  is  recovered,  the  attorney  has  his  lien.  Gen. 
St.  §  15,  c.  5.    The  payment  by  the  debtor  to  the  creditor  of  a  claim  arising 

1  Concerning  the  lien  of  attorneys  for  fees  on  judgments  recovered  for  their  clients, 
see  Weeks  v.  Judges,  (Mich.)  41  N.  W.  Rep.  269,  and  note;  QUI  v.  Truelsen,  (Minn.)  4Q 
K.  W.  Rep.  254,  and  cases  cited;  Goodrich  v.  McDonald,  (N.  Y.)  19  N.K.  Bep.  ' 
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out  of  contract,  with  notice  that  it  is  in  the  hands  of  an  attorney  for  collection, 
will  not  deprive  the  attorney  of  his  lien,  and  an  action  broughtby  the  attorney 
would  be  deemed  sufficient  notice.  Suppose,  however,  that  no  action  is 
brought,  and  the  plaintiff  regards  his  claim  as  worthless,  and  proposes  to  with- 
draw it  from  the  attorney,  or  to  dismiss  it  after  suit  has  been  instituted,  is  the 
statute  giving  the  lien  to  be  so  construed  as  to  prevent  an  abandonment  of  the 
claim,  if  done  in  good  faith,  and  not  with  a  view  of  defeating  the  lien?  Such 
a  construction  would  result  in  useless  litigation,  and  compel  the  payment  by 
the  defendant  to  the  attorney  of  the  plaintiff  of  his  fee,  or  to  submit  to  a  liti- 
gation upon  an  alleged  cause  of  action,  when  both  parties  plaintiff  and  defend- 
ant agree  that  no  recovery  can  be  had. 

Where  the  defendant  has  paid*  or  agrees  to  pay,  the  plaintiff  for  withdraw- 
ing the  suit,  or  the  claimant  receives  a  consideration  for  forbearing  to  sue 
when  the  claim  is  in  the  hands  of  the  attorney,  and  is  known  to  the  defend- 
ant, the  rule  would  be  different.  In  cases  of  tort  before  judgment,  this  court 
has  held,  and  still  holds,  that  the  statute  under  which  such  liens  are  asserted 
does  not  prevent  the  parties  from  settling  the  litigation,  and  in  such  a  case  the 
attorney  must  look  alone  to  his  client  for  compensation.  Irrthis  case  both  the 
parties  plaintiff  and  defendant  agreed  that  the  action  in  which  the  lien  is  as- 
serted should  be  dismissed,  each  party  paying  his  own  costs.  Nothing  was  re- 
covered by  the  defendant  from  the  plaintiff,  and  no  recovery  had  by  the  latter, 
and  there  is  nothing  in  the  record  showing  that  the  object  to  be  accomplished 
was  to  defeat  the  claim  of  the  attorneys  for  their  services.  The  plaintiff  in 
good  faith  dismissed  the  action,  and  there  was  no  reason  for  compelling  the  de- 
fendant to  pay  the  attorneys  of  the  plaintiff  $100,  or  any  other  sum,  for  their 
services.  They  must  prosecute  their  claim  against  the  plaintiff,  and  not  the 
defendant. 

The  judgment  below  is  reversed,  with  directions  to  discharge  the  rule. 


Hanky  t>.  MoClubb  et  al. 
(Court  of  Appeals  of  Kentucky.    January  17,  1889.) 

J.  Rbcobds— Restoring  Lost  Papers. 

Gen.  St.  Ky.  c.  72,  $  4,  provides  that  where  the  records  or  papers  of  a  court  are- 
lost,  destroyed,  or  defaced,  the  court  shall  appoint  a  commissioner  to  take  in  writ- 
ing evidence  relative  thereto.  Section  5  provides  that,  unless  the  party  offering  tes- 
timony as  to  such  records  or  papers  flies  an  affidavit  that  no  certified  copy  thereof 
known  to  him  is  in  existence,  such  testimony  shall  not  be  received.  Held,  that 
where  it  does  not  appear  that  such  affidavit  was  filed,  or  the  evidence  taken  in 
writing,  tne  court  has  no  authority  to  substitute  the  papers  accompanying  the  com' 
miasioner's  report  for  the  original. 

a.  Judgment— Rk-bntbt— Nonas  of  Application. 

Section  1  of  said  chapter  provides  that  when  an  unexecuted  judgment,  and  the 
record  thereof,  have  been  lost,  etc.,  any  person,  on  10  days1  notice  in  writing  to  the 
adverse  party,  may  move  for  a  re-entry  of  the  judgment,  which  shall  be  aUowed  on 
satisfactory  proof  of  the  loss,  etc.  Though  the  notice  required  by  this  section  was  not 
given,  defendant  had  notice  that  the  records  in  question  had  been  destroyed,  and 
that  plaintiff  had  moved  to  supply  them,  and  to  re-enter  the  judgment,  and  he  was 
In  court  when  the  order  was  made.  The  judgment  was  by  default,  and  an  appeal 
was  barred  by  limitation.  Held*  that  the  court  properly  ordered  a  re-entry  of  the 
judgment  on  satisfactory  proof. 

8.  Judicial  Salvs— Repobt  op  Commissioner. 

A  commissioner's  report  which  does  not  show  for  what  price  the  land  sold,  or 
that  he  offered  to  sell  less  than  the  whole  tract  to  pay  the  debts  for  which  it  was* 
liable,  will  be  set  aside. 

Appeal  from  circuit  court,  Rowan  county;  A.  E.  Cole,  Judge. 

Action  by  J.  H.  McGlure  against  Paschal  Haney  for  a  sale  of  certain  land 
to  satisfy  a  personal  judgment  recovered  by  plaintiff  against  defendant. 
Judgment  for  plaintiff,  who  at  the  sale  of  the  land  became  its  purchaser. 
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Defendant  filed  exceptions  to  the  commissioner's  report  of  sale,  which  were 
overruled.    Defendant  prosecutes  this  appeal. 

V.  B.  Young,  Z.  T.  Young,  and  H.  L.  Stone,  for  appellant. 

Lewis,  G.  J.    The  papers  and  records  of  this  case  having  in  November, 

1880,  been  destroyed  by  fire,  the  commissioner  appointed  to  take  evidence 
relative  thereto,  at  the  April  term,  1881,  of  the  court  where  the  action  was 
pending,  filed  a  report  in  which  it  was  stated  the  attorney  for  the  plaintiff 
presented  substitutes  for  the  petition  and  answer  filed  in  1868,  and  the  judg- 
ment rendered  in  1869,  and  testified  they  were  correct  copies  of  the  originals, 
which  had  been  burned.  The  deposition  of  the  clerk  of  the  court  was  taken, 
wherein  he  testified  the  petition  and  Judgment  were  correctly  copied.  The 
papers  accompanying  the  report  show  the  action  was  instituted  by  appellee 
McClure,  to  enforce  the  satisfaction  of  a  personal  judgment  recovered  by  him 
against  appellant  for  $148.60,  upon  which  an  execution  had  been  issued  and 
returned,  "No  property  found;"  that  it  was  stated  in  the  petition  the  tract 
of  land  sought  to  be  subjected  was  purchased  by  appellant  from  one  Evans, 
who  had  assigned  the  note  for  the  balance  of  purchase  money  unpaid,  amount- 
ing to  $200,  to  appellee  Moody;  and  that  the  latter  filed  an  answer  setting 
up  the  note,  and  claiming  he  had  a  superior  lien  on  the  land  for  the  payment 
of  it.  In  the  judgment  purporting  to  have  been  rendered,  the  land,  or  so 
much  as  necessary,  was  directed  sold  to  pay  the  two  debts;  it  being  stated 
therein  that  appellee  McClure  had  become  owner  of  both.    At  the  May  term, 

1881,  appellant  filed  exceptions  to  the  report  of  the  commissioner  appointed 
to  take  evidence  in  relation  to  the  destroyed  papers  and  records,  and  also  to 
the  report  of  sale,  which  it  appears  was  filed  at  the  November  term,  1880; 
but  each  of  the  exceptions  was  overruled,  the  sale  was  confirmed,  a  deed 
directed  made  to  the  plaintiff,  who  was  the  purchaser,  and  a  writ  of  possession 
to  issue  in  his  favor. 

Section  4,  c.  72,  Gen.  St.,  provides  that,  in  case  the  records  and  papers  of 
any  court  shall  be  lost,  destroyed,  defaced,  or  obliterated,  such  court  shall 
appoint  a  commissioner,  who  shall  have  power  and  authority  to  fix  on  a  con- 
venient place  to  meet  and  sit  from  time  to  time,  giving  reasonable  public  no- 
tice thereof.  Section  5  is  as  follows :  "  The  commissioner  may  at  the  instance 
of  any  person  issue  a  summons,  and  cause  the  attendance  of  witnesses,  and  take 
evidence  in  writing  of  such  witnesses  relative  to  any  record  or  paper  so  de- 
stroyed, defaced,  or  obliterated ;  which  deposition  shall  be  legal  evidence,  and 
shall  be  returned  to  the  clerk  of  the  court,  and  safely  kept  by  such  clerk.  Be- 
fore any  such  proof  is  taken,  the  party  offering  it  must  make  and  file  with 
the  commissioner  an  affidavit  that  there  is  no  attested  copy  of  such  record  or 
papers  in  existence  known  to  him.  If  such  affidavit  is  not  made,  no  testi- 
mony taken  shall  be  evidence.  The  commissioner  shall  not  remain  in  office 
longer  than  one  year." 

It  does  not  appear  the  affidavit  mentioned  was  made  and  filed  by  the  plain- 
tiff,  or  any  one  for  him,  nor  that  the  testimony  of  the  attorney  for  the  plain- 
tiff in  regard  to  the  substitutes  produced  by  him  was  taken  in  writing;  and, 
as  the  clerk  of  the  court  in  his  deposition  states  merely  his  opinion  of  the  cor- 
rectness of  the  copies  of  the  petition  and  judgment,  making  no  reference  to 
the  answer  of  appellee  Moody,  it  is  clear  there  was  not  such  compliance  with 
the  provisions  of  section  5  as  gave  authority  to  the  lower  court  to  substitute 
the  papers  accompanying  the  report  of  the  commissioner  for  the  originals. 

But  we  think  that  in  addition  to  the  inherent  power  which,  as  said  in 
Veshong  v.  Cain,  1  Duv.  309,  every  circuit  court  has  to  supply  its  lost  or  de- 
faced records,  the  tower  court  was  authorized  by  section  1  to  re-enter  the  judg- 
ment in  this  case  without  the  previous  appointment  of  a  commissioner  to  take 
testimony.  That  section  is  as  follows:  "  When  any  judgment  or  final  order 
of  any  court  of  record  of  this  state  remains  unexecuted,  and  the  record  thereof 
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has  been  lost,  mutilated,  defaced,  or  destroyed,  it  shall  be  lawful  for  any  per- 
son interested  therein,  upon  ten  days*  notice  in  writing  to  the  adverse  party, 
to  move  the  court  in  which  such  judgment  was  rendered,  or  final  order  was 
made,  to  re-enter  the  same  of  record ;  and  upon  satisfactory  proof  that  such 
judgment  or  final  order  had  been  theretofore  entered  of  record,  that  the  same 
bad  been  mutilated,  defaced,  or  destroyed,  and  the  purport  thereof,  it  shall  be 
the  duty  of  the  court  to  re-enter  the  same  of  record, "  etc.  It  does  not  appear 
the  notice  required  by  that  section  was  formally  given,  but  the  defendant  did 
have  notice  the  records  and  papers  of  the  action  had  been  destroyed  by  fire,  and 
that  the  plaintiff  had  moved  to  supply  the  lost  papers,  and  re-enter  of  record  the 
judgment,  and  was  present  in  court  when  the  order  was  made.  Whether  the 
court  acted  upon  the  report  of  the  commissioner  alone,  or  heard  other  evi- 
dence, does  not  appear,  nor  is  it  material;  for  it  had,  under  the  special  pro- 
visions of  section  1,  the  power  upon  satisfactory  proof,  which  it  is  to  be  pre- 
sumed was  made,  to  re-enter  the  judgment. 

It  is  true  that  by  reason  of  a  non-compliance  with  the  provisions  of  section 
5*  that  seems  to  apply  to  the  pleadings  and  other  papers  of  an  action,  the  court 
had  no  authority,  upon  the  report  of  the  commissioner  as  it  stood,  to  substi- 
tute the  copies  produced  for  the  original  petition  and  answer  of  Moody;  and 
a  state  of  case  might  exist  where  it  would  be  erroneous  and  prejudicial  to  the 
defendant  to  give  full  effect  to  and  execute  such  a  judgment,  in  the  absence 
of  properly  authenticated  pleadings  and  papers  belonging  to  the  case.  But  no- 
defense  was  made  to  the  action  by  appellant,  and  the  judgment,  from  which, 
by  reason  of  the  length  of  time,  there  could  be  no  appeal,  was  rendered  by  his 
default,  and  the  debts  for  which  it  was  rendered  are  set  out,  and  the  land  di- 
rected to  be  sold  is  fully  described.  We  think,  therefore,  as  the  court  had  the 
power  to  re-enter  the  judgment,  and  properly  did  so,  there  is  no  reason  why 
it  should  not  have  the  same  effect  and  be  executed  as  if  the  record  of  the  orig- 
inal had  not  been  destroyed  by  fire. 

But  the  court  erred  in  overruling  exceptions  to  the  report  of  sale;  for  the 
commissioner  does  not  show  for  what  price  the  land  sold,  nor  that  he  offered 
to  sell  less  than  the  whole  tract  to  pay  the  two  debts,  and  as  a  consequence 
the  purchaser  gets  the  entire  tract  without  there  being  any  evidence  of  record 
showing  for  what  amount  appellant  is  entitled  to  credit. 

The  judgment  confirming  the  report  of  sale,  for  a  deed  and  writ  of  posses- 
sion, is  reversed,  with  directions  to  set  aside  the  sale,  and  for  further  proceed- 
ings consistent  with  this  opinion. 


Louisville  &  Jf .  B.  Go.  v.  Ballard. 

(Court  of  Appeals  of  Kentucky.    January  22, 1889.) 

1.  Carriers  of  Passengers— Contract  of  Carriage—Failure  to  Stop  at  Station. 
The  plaintiff,  a  woman,  got  on  defendant's  train,  to  ride  to  her  home,  having  pur- 
chased a  ticket  for  that  purpose.  There  was  evidence  that  the  train  passed  her  des- 
tination without  blowing  a  whistle ;  that  plaintiff  asked  to  be  put  off  at  her  desti- 
nation, but  the  conductor  refused,  offering  to  take  her  on  to  the  next  station ;  that 
plaintiff  then  got  off  the  train,  the  conductor  not  offering  to  assist  her  in  any  way, 
and  his  voice  and  manner  to  her  being  rude  and  insulting,  that  she  walked  back 
about  a  mile,  to  the  station  to  which  she  had  purchased  her  ticket,  carrying  a  bun- 
dle and  valise;  that  her  route  lay  through  an  uninhabited  country;  and  that,  as  a 
result  of  the  walk  and  the  excitement,  she  was  sick  for  several  days.  Held,  on  a 
second  trial,  that  a  verdict  of  $8,005  against  the  railroad  company,  for  injuries  sus- 
tained by  the  plaintiff,  would  not  be  disturbed. 

3.  Same— Conduct  of  Employes— Exemplary  Damages 

An  instruction  in  such  case  that,  if  defendant's  employes  "were  Insulting,  either 
in  words,  tone,  or  manner. "  to  the  plaintiff,  the  jury  should  award  damages,  is  not 
erroneous,  on  account  of  the  use  of  the  word  utone. " 

Digitized  by  VjOOQ  IC 


430  SOUTHWESTERN   REPORTS*.  [Ky« 

8.  Same— Measure  of  Damages. 

An  instruction  that  the  jury  should  u award  damages  in  their  discretion,  not  ex- 
ceeding in  all  five  thousand  dollars, "  etc.,  is  proper  as  an  instruction  on  punitivo 
damages. 

Appeal  from  circuit  court,  Marion  county;  W.  E.  Russell,  Judge. 

Action  by  Lou  £.  Ballard  against  the  Louisville  &  Nashville  Railroad  Com- 
pany, to  recover  damages  for  injuries  sustained  by  her  by  reason  of  defend- 
ant's negligently  carrying  her  on  its  train  beyond  Harper's  Ferry,  the  station 
to  which  she  had  purchased  her  ticket,  and  by  its  refusal  to  take  her  back  to 
said  station  The  first  trial  resulted  in  a  judgment  for  plaintiff  of  $3,000, 
which  judgment  was  reversed  by  this  court  on  March  5,  1887,  (3  S.  W.  Rep. 
530;)  whereon  there  was  a  second  trial,  and  another  judgment  for  plaintiff  for 
$3,005.    From  this  judgment  defendant  appeals. 

H.  W.  Bruce,  Wm,  Lindsay,  and  W.  J.  Lilse,  for  appellant.  Rives  & 
Spalding,  for  appellee. 

Bennett,  J.  The  appellee,  a  young  lady,  was  in  February,  1882,  teaching 
school  at  Loretto,  Marion  county,  Ky.  Her  father  lived  between  a  half  a  mile 
and  a  mile  from  a  flag  station  on  the  appellant's  road  known  as  "Harper's 
Ferry. "  The  appellee  on  Sato rday  eveni  ngs  usually  went  to  her  father's  horn e, 
and  returned  again  on  Monday  morning  to  her  school.  She  made  her  trips  to 
and  from  Harper's  Ferry  station  on  the  appellant's  passenger  train.  Her 
father  was  in  the  habit  of  meeting  her  at  Harper's  Ferry,  and  taking  her  from 
that  place  to  his  home  on  horseback.  She,  Saturday  evening,  February  13, 
1882,  purchased  a  passenger  ticket,  which  entitled  her  to  travel  on  the  appel- 
lant's train  from  Loretto  to  Harper's  Ferry.  She  boarded  the  train  at  Loretto 
to  make  her  trip  to  the  latter  place.  She  carried  with  her  a  bundle  of  consider- 
able size,  and  a  valise.  The  conductor.  Sweeny,  was  in  the  habit  of  running 
said* train  on  Saturday  evenings,  and  had  said  train  in  charge  that  evening-, 
and  took  up  the  appellee's  ticket  before  the  train  reached  Harper's  Ferry. 
The  appellee  swears  that  the  train  did  not  blow  its  whistle  for  Harper's 
Ferry,  nor  did  it  stop  at  that  place.  In  this  she  is  corroborated  by  several 
persons  who  were  passengers  on  the  train.  Also  her  father  says  that  he  was 
on  his  way  to  Harper's  Ferry  for  the  purpose  of  taking  the  appellee  home, 
but,  as  the  train  passed  the  station  without  stopping,  he  concluded  that  the 
appellee  was  not  on  it,  and  he  returned  to  his  home  without  going  to  the  sta- 
tion. The  appellee  says  that  she  discovered  that  the  train  had  passed  the 
station.  That  she  then  called  to  the  conductor,  who  was  at  the  far  end  of 
the  car,  engaged  in  conversation  with  some  one,  several  times  before  she  got 
his  attention.  That  he  then  came  to  her,  and  asked  her  at  what  place  she 
wished  to  get  off.  She  said,  at  Harper's  Jferry,  to  which  point  she  had  pur- 
chased her  ticket.  He  said  that  the  trayi  had  passed  Harper's  Ferry,  and 
that  he  could  not  go  back  to  it;  but  he  would  take  her  on  to  the  next  station. 
She  declined  to  be  taken  on  to  the  next  station,  but  claimed  that  she  should  be 
put  off  at  Harper's  Ferry.  He  said  if  she  would  not  go  on  she  would  have 
to  get  off  the  train  and  walk  back.  She  said  she  could  do  so,  but  she  would 
make  him  pay  for  it.  He  waived  his  hand  towards  the  door  as  if  to  say  go, 
and  she  went,  carrying  her  bundle  and  valise,  and  he  following  to  the  door, 
and  standing  on  the  platform  without  offering  to  assist  her.  That  she  had  to 
get  off  the  train  without  any  assistance  whatever.  That  a  brakeman  was  at 
hand,  but  offered  her  no  assistance,  but  seemed  to  be  enjoying  the  situation. 
That  as  she  got  on  the  ground  from  the  coach  steps,  the  lowest  step  being 
some  three  or  four  feet  from  the  ground,  the  brakeman,  being  right  by  her, 
grinned  at  her  with  a  broad  grin.  That  the  conductor's  tone  of  voice  and 
manner  towards  her  were  insulting  That  she  got  oft  the  train  about  a  mile 
from  Harper's  Ferry,  and  she  had  to  walk  back  to  it,  and  from  thence  home, 
carrying  her  bundle  and  valise.    That  from  the  place  that  she  got  off  of  the 
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-train  to  Harper's  Ferry  there  was  no  pathway.  The  route  was  rough  and 
muddy,  and  uninhabited.  That  from  the  walk  and  excitement  she  was  made 
sick — not,  however,  in  bed  all  the  time — for  four  days.  On  the  other  hand, 
the  conductor  swears  that  owing  to  some  casualty  over  which  he  had  no  con- 
trol, the  train  was  not  .stopped  at  the  platform,  but  was  stopped  within  60 
or  70  yards  after  passing,  it.  That  he  waited  to  see  if  any  one  would  get  up, 
■as  if  to  get  off,  but  no  one  did.  That  he  then  called  out,  "  All  out  for  Harper's 
Perry,"  and,  no  one  getting  up  as  if  to  get  off,  he  went  on.  He  denied  in 
toto  the  conduct  attributed  to  him  by  the  appellee.  He  says  that  she  was  put 
off  not  exceeding  four  or  five  hundred  yards  from  Harper's  Ferry  The 
brake ra an  sustains  the  conductor.  He  also  says  that  he  was  not  rude  to  the 
appellee,  but  helped  her  off  the  train.  The  testimony  of  others  is  to  the  same 
purport.  The  father  of  the  appellee  swears  that  on  the  next  morning  the 
appellee  showed  him  the  place  that  she  got  off  the  train,  and  he  stepped  the  dis- 
tance to  Harper's  Ferry,  and  it  was  1,975  yards. 

It  is  manifest  that  the  jury  believed  the  appellee's  entire  story;  therefore 
they  awarded  to  her  $3,005  in  damages.  Theretofore  there  had  been  a  trial 
of  the  case  upon  substantially  the  same  evidence  as  was  introduced  on  the 
trial  of  this  case,  which  resulted  in  a  verdict  of  $3,000  for  the  appellee,  which 
this  court  set  aside  on  account  of  an  error  in  one  instruction,  which  was  as 
follows:  "If  the  jury  believe  from  the  evidence  that  the  defendant's  agent 
or  employes,  or  any  of  them  in  charge  of  the  defendant's  train,  carried  the 
plaintiff  beyond  the  station  for  which  she  had  purchased  a  ticket,  and  refused 
to  put  her  off  at  her  station,  and  were  indecorous  or  insulting,  either  in 
words,  tone,  or  manner,  they  should  find  for  the  plaintiff,  and  award  her 
damages  in  their  discretion,  not  exceeding  five  thousand  dollars. "  This  court 
disapproved  said  instruction,  upon  the  ground  that  it  was  improper  to  au- 
thorize the  jury  to  find  for  the  appellee  on  account  of  the  indecorous  conduct 
of  the  appellant's  employes  alone;  but  the  remaining  portion  of  the  instruc- 
tion was  approved. 

Instruction  No.  1  in  this  case  uses  the  language,  "were  insulting,  either  in 
words,  tone,  or  manner."  The  appellant  objects  to  this  instruction  on  ac- 
count of  the  use  of  the  word  "tone."  WG  cannot  see  the  force  of  the  objec- 
tion, as  applied  to  a  female  passenger.  The  jury  were  told  that  if  the  appel- 
lant's employes  "were  insulting  in  tone"  they  should  award  damages;  that  is, 
if  their  voices  were  so  accented,  inflected,  or  modulated  as  to  express  inten- 
tional insult,  then  the  jury  should  find  for  the  appellee.  It  was  in  the  fore- 
going sense  that  the  word  "tone"  was  used,  in  which  sense  the  word  would 
be  commonly  understood  by  men  of  ordinary  intelligence. 

The  appellant  also  objects  to  the  latter  part  of  the  instruction,  which 
reads:  "They  should  find  for  the  plaintiff,  and  award  damages  in  their  dis- 
cretion, not  exceeding  in  all  five  thousand  dollars,"  etc.  This  part  of  the  in- 
struction is  objected  to,  because  it  authorizes  punitive  damages.  It  does  au- 
thorize punitive  damages,  and  the  trial  judge  doubtless  intended  that  it 
should  authorize  punitive  damages.  We  think  that,  as  an  instruction  on 
punitive  damages,  it  was  properly  drawn.  The  remaining  instructions 
given  by  the  court  draw  a  correct  distinction  between  compensatory  and 
punitive  damages.  Also  the  composition  of  compensatory  damages  was  cor- 
rectly defined  in  one  of  said  instructions.  Ifrdeed,  instruction  &e*  1,  having 
correctly  submitted  the  question  of  punitive  damages  to  the  jury,  and  one  of 
the  other  instructions  having  correctly  submitted  the  question  of  compen- 
satory damages  to  the  jury,  it  was  unnecessary  to  have  given  the  remaining 
instructions. 

The  refusal  to  give  instructions  B,  0,  and  D,  at  the  instance  of  the  appel- 
lant, was  not  an  error,  because  the  jury  were  already  fully  and  correctly  in- 
structed. This  court  held,  when  the  case  was  here  before,  that  the  evidence 
in  reference  to  the  conduct  of  the  brakeman  was  competent.  ,See  3  S.  W.  530. 


482  SOUTHWESTERN   REPORTER.  [Ky. 

The  jury  having  returned  two  verdicts  for  substantially  the  same  amount,  we- 
will  not  reverse  on  account  of  its  exiessiveness. 
The  judgment  is  affirmed. 


Oox  et  at.  o.  Prewitt  et  at. 
{Court  of  Appeals  of  Kentucky.    January  19, 1889.) 

Public  Laot>8— Dkath  o*  Pat*sm»— Imub  of  Pjlteit. 

A  patent  issued  in  the  name  of  a  deceased  person,  on  a  survey  made  after  his* 
death,  is  valid,  under  Gen.  St.  Kv.  art.  1,  o.  50,  providing  that,  when  a  patent  is  is- 
sued to  a  person  who  is  dead  at  the  time,  the  heirs  of  the  patentee  shall  hold  as  if' 
the  patent  had  been  lssued.to  them. 

Appeal  from  circuit  court,  Whitley  county;  R.  Boyd,  Judge. 

Ejectment  by  Sarah  Prewitt  and  others,  heirs  at  law  of  William  Prewitt, 
against  W.  C.  Cox  and  John  White.  Judgment  for  plaintiffs,  from  which  de- 
fendants appeal. 

C.  W.  Lester,  for  appellants.    R.  D.  Hill,  for  appellees. 

Lewis,  C.  J.  Appellees  instituted  this  action  to  recover  the  land  in  contest, 
claiming  under  a  patent  issued  in  1869  in  the  name  of  William  Prewitt,  whose 
heirs  at  law  they  are.  A  recovery  was  resisted  in  the  lower  court  upon  two- 
grounds:  First,  that  in  1857  appellant  Cox,  under  whom  appellant  White 
claims,  had  the  land  duly  surveyed  according  to  law,  with  a  view  of  obtain- 
ing a  grant  therefor  from  the  commonwealth;  and,  second,  that  the  patent  to- 
Prewitt,  in  1869,  is  void,  and  consequently  the  land  was  unappropriated,  and 
subject  to  the  entry  and  survey  made  for  Cox  in  1872,  which  was  followed  by 
a  patent  to  bira  therefor.  There  is  no  record  evidence  furnished  by  the  appel- 
lants showing  either  an  entry  or  survey  of  the  land  made  for  Cox  in  1857,  nor 
does  it  appear  he  ever  obtained  an  order  of  court  entitling  him  to  enter  and 
have  the  land  surveyed. 

The  patent  obtained  by  him  in  1872  is  void,  and  gave  him  no  right  to  the 
land  whatever,  if  the  one  issued  to  Prewitt  in  1869  be  valid;  and  therefore  the 
decisive  question  in  this  case  is  whether  that  patent  is  void.  It  appears  that  Will- 
iam Prewitt,  the  ancestor  of  the  appellees,  died  in  1862,  previous  to  the  date  of 
the  patent,  and  also  before  the  survey,  which,  as  appears  from  a  recital  in  the- 
patent,  was  made  December  9, 1868.  Article  1,  c.  50,  Gen.  St.,  is  as  follows: 
"  When  a  patent  is  issued,  or  shall  issue,  or  a  deed  shall  be  made  to  a  person 
who  is  dead  at  the  issuing  of  the  patent  or  the  making  of  the  deed,  the  heirs 
of  such  patentee  shall  take,  hold,  and  enjoy  the  title  to  the  estate  so  patented 
or  conveyed  as  if  such  patent  had  issued  or  deed  had  been  made  to  such  heirs 
by  name."  It  seems  to  us  the  patent  under  which  appellees  claim  cannot  be 
held  invalid  without  a  disregard  of  the  plain  language  of  the  statute,  which 
meets  just  such  case  as  is  now  presented.  It  does  not  make  any  difference  that 
the  survey  was  made  after  the  death  of  the  person  in  whose  name  the  patent 
was  issued,  for  it  must  be  presumed  that  the  price  fixed  for  vacant  lands  by 
the  county  court  was  paid,  and  an  order  of  court  authorizing  him  to  enter  and 
survey  the  land  was  duly  obtained;  otherwise  the  patent  would  not  have  been 
issued.  The  patent,  having  beemissued  in  the  manner  and  in  the  name  of  a 
person  expressly  authorized  by  statute,  and  for  land  it  must  be  presumed  was 
at  that  time  vacant  and  unappropriated,  must  in  this  case  be  held  valid  and 
effectual  to  give  appellees  a  title  to  the  land  in  dispute,  and  a  right  to  recover 
it  of  appellants,  whose  only  claim  is  under  a  prior  patent,  which  is  void,  at 
least,  as  to  the  land  sued  for.    Judgment  affirmed. 
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TlKRNEY  V.  SPIYA. 
(Supreme  Court  of  Missouri.    February  4,  1889.) 

1,  MORTGAGES— FORBOLOSUBE— PARTUS— REDEMPTION. 

Under  Missouri  acts  1846  and  1855,  declaring  that,  in  case  of  the  mortgagor's 
death  before  or  after  action  brought,  his  personal  representative  shall  be  defend- 
ant, the  grantee  of  the  devisee  of  the  mortgagor  is  not  a  necessary  party  to  a  foreclos- 
ure instituted  after  the  mortgagor's  death,  and  such  grantee  is  not  entitled  to  re- 
deem from  the  foreclosure  because  he  was  not  made  a  party  thereto. l 

S.  Execution— Sale— Term  of  Court— Lett. 

An  execution  sale  in  mortgage  foreclosure,  made  at  the  April  term,  1865.  on  an 
execration  issued  in  February,  1864,  to  April  term,  1864,.  and  turned  over  by  the 
then  sheriff  to  his  successor,  Is  valid ;  no  term  having  been  held  in  the  county  from 
September,  1868,  to  April,  1865.  and  act  March  28, 1868,  providing  that  an  execution 
ana  the  lien  of  the  levy  should  remain  in  full  force  until  a  term  of  court  in  the 
county  where  the  property  can  be  sold.  An  actual  levy  of  such  execution  was 
not  necessary. 

Appeal  from  circuit  court,  Mississippi  county;  John  D.  Foster,  Judge. 

Suit  by  Joseph  Tierney  against  Eliza  H.  Spiva,  to  redeem  from  mortgage 
foreclosure.    Plaintiff  appeals. 

Smith  f  Silver  &  Brown,  Carter  &  Nolle,  and  John  B.  F.  Edwards,  for 
appellant.    Cahoon  &  Cahoon,  for  respondent. 

Black,  J.  This  is  a  suit  to  redeem  90  acres  of  land,  situate  In  Madison 
county,  from  a  foreclosed  mortgage.  In  1858,  Patrick  Tierney  and  his  wife, 
Mary,  executed  a  mortgage  on  the  land  to  secure  a  debt  due  D.  M.  Fox. 
Patrick  died  in  1861,  leaving  a  will  by  which  he  devised  the  land  to  his  wife, 
Mary,  who,  by  her  deed  recorded  in  June,  1862,  conveyed  the  property  to  W. 
N.  Nolle  in  trust  for  the  plaintiff,  who  is  the  son  of  Patrick  and  Mary  Tier- 
ney. This  deed  is  in  consideration  of  love  and  affection,  and  the  trust  is  to 
cease  and  the  title  become  vested  in  plaintiff  when  he  arrives  at  the  age  of  21 
years.  In  1863,  Fox  commenced  a  suit  and  recovered  a  judgment  foreclosing 
the  mortgage.  Mary  Tierney,  and  Daniel  Rhoades,  administrator  with  the 
will  annexed  of  Patrick  Tierney,  were  the  only  defendants  to  this  foreclosure 
suit  Thomas  R.  Grigsby  purchased  the  land  at  a  sale  made  under  the  fore- 
closure judgment,  and  thereafter  conveyed  it  to  the  defendant. 

1.  It  is  contended  by  the  plaintiff  that  the  sheriff's  sale  to  Grigsby  is  void, 
because  three  terms  of  court  intervened  between  the  date  of  the  execution 
and  the  term  of  the  court  at  which  the  property  was  sold;  that  the  execution 
was  functus  officio.  The  execution  was  issued  on  the  10th  February,  1864, 
returnable  to  the  April  term,  1864,  of  the  Madison  circuit  court.  Sheriff 
Grigsby  turned  the  execution  over  to  Foster,  his  successor  in  office,  in  Decem- 
ber, 1864;  and  Foster,  as  sheriff,  sold  the  property  on  the  13th  April,  1865. 
It  is  agreed  that  no  term  of  the  Madison  circuit  court  was  held  between  the 
September  term,  1863,  and  the  April  term,  1865;  so  that  the  sale  took  place 
at  the  first  term  of  the  court  which  was  held  after  the  execution  was  issued; 
As  sheriff,  Grigsby  had  not  executed  the; writ  when  his  terpa  of  office  expired. 
It  was  his  right  and  duty  to  turn  it  over  to  his  successor,  whose  duty  it  was 
.to  proceed  to  execute  the  command  thereof.  1  Rev.  St.  1855,  p.  749,  §  59. 
The  second  section  of  the  act  of  March  23,  1868,  (Acts  1863,  p.  20,)  kept  the 
execution  alive  and  in  full  force  and  effect  until  a  term  of  court  was  held  at 
which  the  property  could  be  sold.  Stewart  v.  Severance,  43  Mo.  822;  Groner 
v.  Smith,  49  Mo.  818. 

1  As  to  who  are  necessary  parties  to  a  foreclosure  salt  in  the  different  states,  see  $f  er- 
ritt  v.  Baffin,  (Fla.)  4  South.  Rep.  806,  and  note;  Jones  v.  Richardson,  (Ala.)  5  South. 
Bep.  194)  and  oases  cited ;  Hambrick  v.  Russell,  (Ala.)  Id.  — * 
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It  is  urged  that  that  act  does  not  apply  to  the  present  case,  because  there 
was  no  actual  levy  of  the  execution.  The  execution  is  general  and  special, 
and,  so  far  as  the  land  in  suit  is  concerned,  no  levy  was  required.  The  writ, 
following  the  judgment,  directed  the  sale  of  the  mortgaged  property,  and  a 
levy  would  have  been  a  useless  ceremony.  The  last  clause  of  the  second 
section  of  the  act  of  1863  provides:  "Said  execution  and  the  lien  of  said  levy 
shall  remain  and  continue  in  full  force  until  a  term  of  court  is  held  in  the 
county,  where  said  property  can  or  may  be  sold."  This  act  was  passed  be- 
cause of  the  then  disturbed  condition  of  the  country,  and  there  can  be  no 
doubt  but  it  applies  to  special,  as  well  as  general,  executions.  It  is  not  only 
the  lien  of  the  levy,  where  a  levy  is  required,  which  is  preserved,  but  the  ex- 
ecution itself  is  continued  in  full  force  and  effect. 

2.  The  plaintiff  claims  a  further  right  to  redeem  from  the  fact  that  he  and 
his  trustee  were  not  defendants  to  the  foreclosure  suit.  In  the  absence  of 
any  statute  on  the  subject,  he  should  have  been  a  party  defendant,  and,  if 
not,  his  right  to  redeem  would  not  be  foreclosed.  But  our  statutes  of  1845 
and  1855  enact:  "In  case  of  the  death  of  the  mortgagee  or  his  assignee,  or  of 
the  mortgagor,  whether  before  or  after  action  brought,  the  personal  repre- 
sentative of  the  deceased  party  shall  be  plaintiff  or  defendant,  as  the  case 
may  require."  Under  these  statutes  it  has  been  held  that  a  foreclosure  judg- 
ment may  be  revived  against  the  administrator  of  the  mortgagor.  Riley's 
AdmW  v.  McCord,  21  Mo.  285.  The  administrator  of  the  mortgagor  is  a 
necessary  party,  and,  if  the  suit  be  brought  against  the  widow  and  heirs  alone, 
the  petition  should  be  dismissed.  Miles  v.  Smith,  22  Mo.  502.  In  the  case 
of  Perkins  v.  Woods,  27  Mo.  547,  there  had  been  a  judgment  of  foreclosure 
against  the  administrator  of  the  mortgagor.  The  heir  of  the  mortgagor,  not 
having  been  made  a  party,  brought  his  suit  to  redeem.  It  was  held  that  the 
heir  was  not  a  necessary  party,  and  that  his  right  to  redeem  was  cut  off  by 
the  foreclosure  against  the  administrator.  The  administrator  represents  the 
rights  of  the  heirs  and  devisees  in  a  foreclosure  suit,  and,  if  it  is  not  nec- 
essary to  make  them  defendants,  then  it  must  follow  that  it  is  not  necessary 
to  make  their  grantees  defendants.  The  rule  of  the  case  last  cited  has  be- 
come an  established  rule  of  property  in  this  state,  and  is  not  to  be  questioned. 
Without  this  express  ruling  we  could  come  to  no  other  conclusion.  It  follows 
that  the  plaintiff  has  no  right  to  redeem,  and  it  is  therefore  useless  to  con- 
sider the  secondary  question  discussed  in  the  briefs.     The  j  udgment  is  affirmed. 

The  other  judges  concur. 


State  ex  rel.  Gfvens,  Collector,  v.  Wabash,  St.  L.  &  P.  By.  Go. 
{Supreme  Court  of  Missouri    February  4, 1889.) 

1.  Taxation— Levy  bt  County  Coubt— Validity. 

Under  Rev.  St.  Mo.  1879,  $$  6798, 6801,  authorizing  the  county  court  to  levy  cer- 
tain taxes  without  an  order  of  the  circuit  court,  and  prohibiting  it  from  levying 
any  other  tax  except  by  such  order,  a  tax  not  of  the  former  class,  levied  without 
such  order,  is  void. 

8.  Railroad  Companies— Taxation— Levy  for  Back  Taxes. 

The  statute  empowering  the  circuit  court  to  direct  a  levy  being  prospective  only, 
such  court  cannot  authorize  the  levy  by  the  county  court  of  a  tax  against  a  railroad 
company  for  prior  years,  though  section  6879,  in  relation  to  the  levy  and  collection 
of  taxes  against  railroad  companies,  provides  that,  in  case  of  failure  of  the  county 
court  to  levy  a  tax,  or  in  case  of  an  illegal  or  erroneous  levy,  such  tax  shall  be  lev- 
ied in  addition  to  the  regular  levy;  that  section  not  applying  where  there  was  no 
authority  for  levying  the  tax. 

Appeal  from  circuit  court,  Daviess  county;  C.  H.  S.  Goodman,  Judge. 
Action  by  the  state  ex  rel.  Givens,  collector  of  Daviess  county,  against  the 
Wabash,  St.  Louis  &  Pacific  Railway  Company.    The  state  appeals. 
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W.  D.  Hamilton,  for  appellant.  VP.  J5T.  Blodgett  and  0.  #.  &rover,  for  re- 
«pondent. 

Black,  J.  The  county  court  of  Daviess  county  for  the  tax  year  ending 
August  1,  1880,  levied  the  usual  state  and  county  taxes  upon  all  the  taxable 
property  of  the  county,  and  among  the  other  taxes  a  tax  of  8  mills  on  the  dol- 
lar for  "railroad  interest  purposes. "  This  tax  was  levied  for  the  purpose  of 
paying  interest  on  certain  bonds  issued,  it  is  to  be  inferred,  in  payment  of 
railroad  subscriptions.  This  tax  was  thus  levied  by  the  county  court  of  its 
own  motion,  and  without  having  first  procured  an  order  therefor  from  the  cir- 
cuit court,  or  the  judge  thereof  in  vacation.  The  tax-payers  in  general  paid 
the  tax,  but  the  defendant,  which  is  the  lessee'of  the  St  Louis,  Council  Bluffs 
&  Omaha  Railroad  Company,  declined  to  pay  this  tax  levied  upon  the  property 
of  the  last-named  company.  Thereafter  the  prosecuting  attorney  of  that 
county,  at  the  request  of  the  county  court,  presented  to  the  judge  of  the  cir- 
cuit court  a  petition  stating,  among  other  things,  that  the  error  in  the  levy  of 
this  8-mill  tax  for  1880  consisted  in  a  failure  to  comply  with  section  6799  of 
the  Statutes;  and  on  that  petition  the  circuit  judge  made  an  order,  dated  8th 
July,  1882,  directing  the  county  court  to  levy  a  tax  of  8  mills  on  the  dollar  on 
the  property  of  the  last-named  corporation  for  the  year  1880.  The  county 
court  then  made  the  levy,  taking  the  assessment  of  1880  therefor;  and  the  tax 
thus  levied  amounts  to  the  sum  of  $507.20.  To  recover  this  tax  the  collector 
prosecutes  this  suit  in  the  name  of  the  state,  and  the  action  is  resisted  on  the 
jground  that  the  tax  is  illegal  and  void. 

1.  Under  the  provisions  of  the  act  of  1879,  now  sections  6798-6801,  Rev. 
St.  1879,  the  county  court  may  levy  the  state  tax,  and  tax  necessary  to  pay 
the  funded  or  bonded  debt  of  the  state,  the  tax  for  current  county  expenses, 
and  for  schools,  without  an  order  from  the  circuit  court.  But  it  provides  in 
■express  terms  that  no  other  tax  for  any  purpose  shall  be  levied  or  collected, 
except  by  first  procuring  an  order  therefor  from  the  circuit  court,  or  the  judge 
thereof  in  vacation.  The  order,  when  made,  is  continuing,  and  authorizes 
the  annual  levy  and  collection  of  the  tax  for  the  purpose  in  the  order  specified. 
It  is  made  a  misdemeanor  for  any  county  judge  or  other  county  officer  to  as- 
sess, levy,  or  collect  such  tax  "without  being  first  ordered  so  to  do  by  the  cir- 
cuit court  of  the  county,  or  the  judge  thereof." 

It  may  be  that  this  law  is  a  piece  of  useless  machinery,  but  with  that  ques- 
tion we  are  not  concerned.  It  applies  beyond  all  doubt  to  the  tax  in  question. 
The  power  of  the  county  court  to  levy  the  tax  is  made  dependent  upon  the  or- 
der of  the  circuit  court,  and  without  such  order  the  tax  has  no  sanction  or 
authority  to  support  it,  and  is  therefore  void.  State  v.  Railroad  Co.,  87  Mo. 
286;  State  v.  Railway  Co.,  92  Mo.  137,  6  S.  W.  Rep.  862. 

2.  But  it  is  next  insisted  that  this  order  of  the  circuit  judge,  made  in  1882, 
gave  the  county  court  power  to  go  back  and  relevy  the  tax  for  1880;  and  the 
order  seems  to  have  been  framed  with  that  purpose  in  mind.  For  authority 
to  relevy'the  tax,  plaintiff  relies  upon  section  6879,  which  has  relation  to  the 
levy  and  collection  of  taxes  upon  railroad  property.  It  enacts  that  in  case  the 
county  court  has  failed  or  omitted,  for  any  cause,  to  levy  the  taxes,  or  any 
portion  thereof,  for  any  year  or  years;  or  in  case  the  taxes,  or  any  portion 
thereof,  for  any  year  or  years,  shall  have  been  illegally  or  erroneously  levied, 
— then  the  court  at  the  time  of  making  the  regular  levy  upon  railroad  prop- 
erty shall,  in  addition  thereto,  levy  the  tax  which  may  have  been  omitted,  or 
illegally  or  erroneously  levied;  the  levy  to  be  made  upon  the  assessment  re- 
turned for  the  year  or  years  in  which  the  tax  was  omitted  or  illegally  levied. 
This  section  is  based  upon  the  theory,  and  it  presupposes,  that  the  county  court 
trad  the  power,  and  might  in  some  past  year  or  years  have  levied  the  tax,  but 
omitted  to  make  the  levy,  or  made  it  in  an  illegal  manner.  It  is  not  to  be  as- 
sumed that  the  legislature  intended  to  say  that  the  county  court  could  go  back 
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and  levy  a  tax  for  some  past  year,  when  the  court  was  then  without  power  to- 
levy  the  tax.  It  is  a  general  rule  that  curative  laws  may  heal  irregularities 
in  actions,  but  they  cannot  cure  a  want  of  authority  to  act  at  all.  Oooley, 
Tax'n,  (2d  Ed.)  302.  There  is  nothing  in  this  section  which  professes  tc~ 
give  the  county  court  the  power  to  go  back  and  levy  or  relevy  a  tax  which  it 
then  had  no  power  to  levy.  Nor  does  the  order  of  the  circuit  judge  help  the 
matter.  The  statute  giving  him  the  power,  on  the  petition  of  the  prosecut- 
ing attorney,  to  direct  and  order  the  county  court  to  levy  the  specified  tax,  is 
prospective  only.  It  furnishes  him  no  power  to  direct  the  county  court  to 
make  levies  for  by-gone  years. 

Plaintiff  lays  some  stress  upon  the  fact  that  other  tax-payers  paid  this  tax, 
and  that  defendant  alone  refused  to  pay  it;  but  we  do  not  see  how  that  fact 
can  aid  the  plaintiff  in  this  suit.    It  is  foreign  to  the  question  of  power. 

Affirmed. 

Barclay,  J.,  not  sitting.    The  other  judges  concur. 


State  ex  ret.  Tillery,  Collector,  c.  Hannibal  &  St.  J.  B.  Co. 
(Supreme  Court  of  Missouri.    February  4, 1889.) 

L  Railroad  Companies— Taxation— Assessment  of  Bridges. 

Rev.  St.  Mo.  1879,  $  0901,  provides  for  the  assessment  of  bridges  of  joint-stock  com- 
panies and  bridges  for  crossing  which  a  toll  is  charged.  Section86866, 6876,  provide- 
zor  the  assessment  of  all  property  of  railroad  companies,  the  road  and  rolling  stock 
to  be  assessed  as  a  whole.  Mela,  that  a  bridge  forming  part  of  a  railroad  must  be 
.assessed  with  the  road,  and  not  as  a  separate  structure,  though  it  is  used  also  for 
the  passage  of  carriages  and  foot-passengers,  for  which  tolls  are  charged. 

2.  BBIDGE8— A83B88MKNT  BT  STATE  BOAKD— RBS  ADJUDICATA. 

Though  the  state  board  is  empowered  to  assess  toll-bridges,  its  determination  that 
a  bridge  is  a  toll-bridge  is  not  conclusive. 
8.  Same— Toll-Bridges— Railroad  Bridges. 

A.railroad  oompany,  with  power  to  bridge  navigable  streams,  was  also  given  the 
powers  conferred  on  a  certain  bridge  company,  and  permitted  in  oonnection  with, 
its  railroad  bridge,  to  erect  a  bridge  for  vehicles  and  foot-passengers,  and  to  re- 
ceive compensation  therefor.  Other  railroad  companies  were  given  the  right  to 
use  the  bridge  on  terms  to  be  agreed  upon  or  fixed  by  the  governor.  Held,  that  a 
bridge  thus  built  and  used  was  a  railroad  bridge,  and  not  a  toll-bridge. 

Appeal  from  circuit  court,  Clay  county;  John  F.  Strother,  Judge. 

Suit  by  the  state  em  rel.  Tillery,  collector,  etc.,  against  the  Hannibal  &  St- 
Joseph  Railroad  Company.    Both  parties  appeal. 

H.  F.  Simvall,  James  X.  Sheets,  and  D.  C.  Allen,  for  plaintiff.  Strong  & 
Mosman  and  Warner,  Dean  <&  Hagerman,  for  defendant. 

Black,  J.  For  the  tax  year  ending  August,  1883,  the  state  board  of  equali- 
zation assessed  the  defendant's  bridge  over  the  Missouri  river  at  Kansas  City 
as  a  toll-bridge,  placing  the  valuation  at  $500,000.  The  bridge  being  in  two 
counties,  one-half  of  this  valuation  was  certified  down  to  Clay  county,  and  on 
that  the  county  court  levied  taxes  for  that  year.  This  is  a  suit  to  enforce  the 
payment  of  the  taxes  thus  levied.  The  circuit  court  gave  judgment  for  plain- 
tiff, except  for  the  item  called  "funded  debt  tax,"  and  as  to  that  found  for 
the  defendant.    Both  parties  appealed. 

The  case  was  here  before1  on  the  plaintiff's  appeal  from  a  judgment  sustain* 
ing  a  demurrer  to  the  petition.  While  the  petition  states  that  the  bridge  is 
owned  by  the  defendant,  it  also  states  that  it  is  a  toll-bridge,  and  does  not 
disclose  the  fact  that  it  is  a  part  of  the  defendant's  road.  On  this  state  of  the 
pleadings  we  held,  and  could  only  have  held,  that  the  bridge  was  properly  as- 
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sessed  as  a  separate  structure.  On  return  of  the  cause  defendant  denied  the 
above  allegation,  and  averred  the  fact  to  be  that  the  bridge  formed  a  part  of 
the  railroad  itself,  and  on  this  allegation  the  plaintiff  made  an  issue  of  fact* 
It  is  therefore  plaJn  that  we  have  to  deal  with  another  and  different  question 
from  that  considered  on  the  former  appeal. 

The  Kansas  City,  Galveston  &  Lake  Superior  Railroad  Company  was  created 
by  the  act  of  February  9,  1857,  with  power  to  build  a  railroad  from  Kansas 
City  northward,  and  to  bridge  navigable  streams.  By  authority  of  law,  the 
name  was  changed  to  the  Kansas  City  &  Cameron  Railroad  Company,  and  the 
fourth  section  of  the  amendatory  act  of  March  11,  1867,  (Laws  1867,  p.  148,) 
provides:  "The  said  railroad  company  shall  have  the  same  authority,  rights, 
and  powers  as  are  conferred  upon  the  Kansas  City  Bridge  Company,  incorpo- 
rated by  an  act  of  the  general  assembly  of  February  20, 1866,  and  may,  in 
connection  with  its  railroad  bridge,  erect  a  bridge  for  the  passage  of  teams, 
-carriages,  and  foot-passengers,  and  shall  have  the  same  right  and  authority  to 
receive  compensation  therefor  as  are  granted  to  the  said  Kansas  City  Bridge 
Company;  and  all  railroad  companies  whose  roads  shall  terminate  at  or  near 
such  bridge,  on  either  side  of  the  Missouri  river,  or  which  shall  construct  a 
branch  road  to  such  bridge,  shall  have  the  right  to  run  their  cars  and  engines 
on  and  over  such  bridge,  at  such  times  and  on  such  terms  as  may  be  agreed 
on  between  the  companies,  respectively;  and,  if  such  companies  shall  not 
agree  on  such  terms,  then  on  such  terms  as  shall  be  prescribed  by  the  governor 
of  this  state. "  The  bridge  act  provides,  among  other  things,  that "  when  said 
bridge  is  completed  the  said  company  shall  be  entitled  to  demand  and  receive 
tolls  for  crossing  the  same,  and  to  fix  the  rates  of  toll,  of  which  a  schedule 
shall  be  kept  conspicuously  posted  at  each  end  of  the  bridge;  which  rates  shall 
be  as  follows,  and  shall  never  exceed  the  same,  to- wit:  *  *  *  And  said 
bridge  company  may  permit  any  railroad  company  to  extend  their  railroad 
track  over  said  bridge  upon  such  terms  as  may  be  agreed  upon  by  said  bridge 
company  and  such  railroad  companies." 

The  Kansas  City  Bridge  Company  failed  to  build  a  bridge,  but  the  Kansas 
City  &  Cameron  Railroad  Company  constructed  its  road  from  Kansas  City  to 
Cameron,  and  in  doing: so,  and  under  the  authority  of  law  before  stated,  built 
the  bridge  in  question.  Thereafter,  and  in  1870,  that  company  and  defendant 
were  consolidated. 

The  structure  is  an  ordinary  railroad  bridge,  with  a  plank  floor  between 
and  on  either  side  of  the  rails  for  the  passage  of  teams,  vehicles,  and  the  like, 
and  for  such  use  toils  are  charged.  The  bridge,  and  defendant's  tracks  in 
-connection  therewith,  are  used  by  a  number  oi  other  railroad  companies  for 
the  passage  of  their  trains,  they  paying  a  rental  therefor.  These  rentals  paid 
by  other  railroad  companies  are  not  denominated  tolls  in  the  law  under  which 
the  bridge  was  built,  nor  are  they  tolls  in  the  sense  in  which  we  use  the  term 
when  speaking  of  toll-bridges.  From  these  facts,  and  especially  the  law  by 
.authority  of  which  this  bridge  was  built,  there  can  be  but  one  conclusion,  and 
that  is  this:  The  bridge  is  an  integral  part  of  the  road-bed  and  track  of  de- 
fendant's road  from  Kansas  City  to  Cameron,  with  a  highway  toll  feature  at- 
tached to  it  as  a  mere  incident,  and  a  small  and  inadequate  one  at  that.  The 
tolls  collected  amount  to  only  about  04,000 per  annum.  With  this  conclusion 
we  now  come  to  the  statutes  which  provide  for  the  assessment  of  toll-bridges, 
and  for  the  assessment  of  railroad  property,  and  the  question  is,  under  which 
should  the  bridge  be  assessed? 

The  act  of  April  21, 1877,  was  carried  into  the  Revision  of  1879  without 
change.  The  first  section,  now  section  6901,  enacts  that  "all  bridges  over 
streams  in  this  state,  or  over  streams  dividing  this  state  from  other  states, 
-owned  by  joint-stock  companies,  and  all  such  bridges  where  a  toll  is  charged 
for  crossing  the  same,  *  *  *  and  all  property,  real  and  personal,  includ- 
ing the  franchises  owned  by  telegraph  and  express  companies,  shall  be  subject 
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to  taxation,  *  *  *  and  the  president  or  other  chief  officer  of  any  such 
bridge,  telegraph,  or  express  company,  or  the  owner  of  any  such  toll-bridge, 
are  hereby  required  to  render  statements  of  the  property  of  such  bridge,  tele- 
graph, or  express  company,  in  like  manner  as  the  president  or  other  chief  of- 
ficer of  railroad  companies  are  now  or  may  hereafter  be  required  tq  render  for 
the  taxation  of  railroad  property."  It  is  to  be  observed  that  railroad  property 
is  not  mentioned  in  this  act. 

A  few  days  after  the  passage  of  the  above  act,  and  on  the  2d  May,  1877,  the* 
legislature  passed  another  act  relating  to  the  assessment  of  railroad  property r 
(Acta  1877,  p.  366.)  The  substantial  parts  of  this  act  were  carried  into  the 
Revised  Statutes  by  way  of  a  revised  bill.  Section  6866  makes  it  the  duty  of 
the  president  or  other  chief  officer  of  every  railroad  company  to  furnish  the 
state  auditor  each  year,  by  a  designated  date,  a  verified  statement,  "setting 
out  in  detail  the  total  length  of  their  road  so  far  as  completed,  including 
branch  or  leased  roads,  the  entire  length  in  this  state,  and  the  length  of  double 
or  side  tracks,  with  depots,  water-tanks,  and  turn-tables,  the  length  of  such, 
road,  double  or  side  tracks,  in  each  county,  municipal  township,  incorporated 
city,  town,  or  village,  through  or  in  which  it  is  located  in  this  state;  the  total 
number  of  engines  and  cars  of  every  kind  and  description,  including  all  palace 
or  sleeping  cars,  passenger  and  freight  cars,  and  all  other  movable  property 
owned,  used,  or  leased  by  them,  on  the  1st  day  of  August  in  each  year,  and 
the  actual  cash  value  thereof. "  The  state  board  is  then  required  to  assess  the 
aggregate  value  of  all  such  property  belonging  to  any  railroad  company,  and 
to  apportion  that  value  to  the  counties,  townships,  etc.,  according  to  the  mile- 
age of  the  railroad  therein.  Section  6876  declares:  "All  property,  real,  per- 
sonal, or  mixed,  including  lands,  machine  and  work-shops,  round-houses,  ware- 
houses, and  other  buildings,  goods,  chattels,  and  office  furniture  of  whatever 
kind,  owned  or  controlled  by  any  railroad  company  or  corporation  in  this  state, 
not  hereinbefore  specified,  shall  be  assessed  by  the  proper  assessors  in  the  sev- 
eral counties,  cities,  *  *  *  wherein  such  property  is  located,  under  the  gen- 
eral revenue  laws  of  the  state,  and  the  municipal  laws  regulating  the  assess- 
ments of  other  local  property  in  such  counties,  cities;  *  *  *  but  the  taxes  on 
the  property  so  assessed  shall  be  levied  and  collected  according  to  the  provis- 
ions of  this  article." 

Now,  it  will  be  seen  that  the  statute  relating  to  the  assessment  of  railroad* 
includes  and  provides  for  the  assessment  of  all  railroad  property  of  every  kind 
and  description.  The  road  and  rolling  stock  must  be  assessed  as  a  whole,  and 
then  a  distribution  made  to  the  counties  according  to  the  mileage  therein.  All 
other  property  must  be  assessed  by  the  local  assessors,  as  local  property.  All 
bridges  belonging  to  the  railroad  company,  and  forming  a  part  of  the  road, 
must  be  included  in  the  assessment  of  the  road,  and  cannot  be  detached  for 
the  purpose  of  taxation.  Nor  is  there  anything  in  the  bridge  act  in  conflict 
with  what  has  j  ust  been  stated.  In  former  years  many  bridge  companies  were 
created  by  special  acts;  they  are  now  organized  under  the  general  law.  Toll- 
bridges  owned  by  such  corporations  are  properly  assessed  under  the  bridge  act, 
and  this  is  true  though  the  bridge  may  be  used  in  part  for  the  passage  of 
trains  of  cars.  So,  too,  if  the  bridge  is  owned  by  the  railroad  company,  and 
is  a  part  of  the  railroad,  it  must  be  assessed  and  taxed  with  the  road  itself, 
and  it  thus  enters  into  the  aggregate  value  of  the  entire  road;  and  in  such 
cases  it  makes  not  a  particle  of  difference  that  the  bridge  is  in  part  a  toll- 
bridge  for  the  passage  of  teams,  wagons,  and  the  like.  The  statutes  must  be 
construed  together,  and  they  are  consistent  with  each  other.  Any  other  con- 
struction of  the  bridge  act  makes  it  repeal  in  part  the  law  relating  to  the  as- 
sessment and  taxation  of  railroad  property.  It  appears  that  in  former  years 
the  state  board  assessed  this  and  like  bridges  as  constituting  a  part  of  the 
railroad,  and  that  practice  was  in  accord  with  the  plain  meaning  of  the  law. 
It  follows  that  the  board  had  no  power  to  assess  this  bridge  as  a  separate  struct- 
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lire.    The  assessment  is  void,  and  lays  no  foundation  for  the  levy  of  the  taxes 
lued  for. 

The  point  is  made  by  the  plaintiff  that,  as  the  state  board  has  power  to 
assess  toll-bridges,  it  has  the  power  to  determine  what  bridges  are  toll-bridges; 
that,  as  the  value  fixed  by  the  board  is  conclusive,  so  is  the  finding  that  the 
bridge  is  a  toll-bridge  conclusive.  Tbe  board  has  the  power  to  assess  toll* 
bridges,  and  it  may  be  conceded  that  the  courts  would  not  review  the  finding 
as  to  value;  but  it  does  not  follow  that  it  can  change  the  character  of  the 
property.  Unless  the  bridge  comes  within  the  bridge  act,  the  board  has  no 
power  to  assess  it  under  that  act.  Authorities  are  also  cited  which  show  that, 
in  general,  assessing  officers  are  not  personally  liable  for  erroneously  listing 
persons  or  property  for  taxation,  but  they  are  without  application  to  the  pres- 
ent case.  With  these  conclusions,  it  is.  unnecessary  to  consider  the  question 
made  on  the  plaintiff's  appeal.    The  judgment  is  therefore  simply  reversed. 

Barclay,  J.,  not  sitting.    The  other  Judges  concur. 


Blocker  v.  State. 
(Cowrt  of  Appeals  o/  Texas.   January  16, 1889.) 

HOMICIBV— MUBDlffB— IhSTRUCTIOHS. 

The  evidence  showed  that  the  defendant,  accompanied  by  another  person,  and 
both  armed  with  rifles,  went  to  a  place  where  the  deceased  was  at  work,  and  shot 
him,  and  then  fled  precipitately  from  the  scene  of  the  killing.  But  there  was  no 
evidence  of  any  motive  for  the  crime.  It  was  not  known  what  transpired  between 
the  parties  at  the  very  time  of  the  killing;  and  some  of  the  chambers  in  a  pistoL 
with  which  deceased  was  armed  were  found  to  be  empty.  Held,  that  the  failure 
of  the  court  to  charge  upon  murder  in  the  second  degree  was  error  sufficient  to 
warrant  the  reversal  of  a  conviction  of  murder  in  the  nrst  degree,  and  the  grant- 
ing of  a  new  trial. 

Appeal  from  district  court,  Bowie  county;  W.  F.  McLean,  Judge. 

On  rehearing.    No  opinion  filed  on  first  hearing. 

This  conviction  is  in  the  first  degree,  for  the  murder  of  G.  W.  Wood.  Wood 
was  shot  three  times,  and  killed,  about  two  hours  after  sunrise.  The  kill- 
ing occurred  at  a  tie-cutter's  "shanty"  in  the  woods,  between  a  half  and  three- 
fourths  of-a  mile  from  the  house  of  one  Glowers.  Glowers  testified,  for  the 
state,  that,  when  the  sun  was  about  two  hours  high,  the  defendant,  and  an- 
other person  by  the  name  of  Fittraan,  each  riding  a  horse,  and  armed  with 
a  Winchester  rifle,  came  to  where  he  was  at  work.  They  left  witness,  and 
about  15  minutes  later  the  witness  heard  three  gunshots  fired  at  or  near 
Wood's  shanty.  When  he  went  to  the  shanty,  soon  afterwards,  he  found 
Wood  lying  near  it  dead,  shot  in  three  places  from  behind.  He  found  the 
tracks  of  a  horse  shod  in  front,  and  of  an  unshod  horse  about  20  steps  from 
the  body,  and  with  others  he  back-trailed  those  tracks  to  the  point  in  the  woods 
where  he  was  at  work,  and  was  accosted  by  the  defendant  and  Fittman.  The 
horse  tracks  at  the  last-mentioned  place,  he  knew  were  made  by  the  horses 
ridden  then  by  defendant  and  Pittmau.  Measurement  and  appearance  showed 
tbe  horse  tracks  at  the  shanty,  along  the  trail,  and  at  the  place  where  defend- 
ant and  Fittman  came  up  to  him,  to  be  the  same.  Other  state  witnesses  testi- 
fied as  did  Glowers,  and,  as  Glowers  did,  stated  that  it  was  apparent  that 
when  shot  Wood  was  tearing  down  the  shanty,  and  preparing  to  move  it. 
They  stated,  also,  that  an  empty  No.  88  cartridge  shell  and  a  double-bitted 
axe  were  found  near  the  "shanty,"  and  that  when  the  coroner's  jury  arrived 
a  five-shooting  pistol  of  44  calibre,  two  chambers  empty,  was  found  in  the  hip 
pocket  of  the  deceased.  Peacock  testified  that  he  passed  the  shanty  a  very 
few  moments  before  the  shooting,  and  saw  Wood  on  the  roof  of  the  same, 
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tearing  off  and  throwing  down  boards.  When  witness  had  driven  his  wagon 
about  200  yards  he  heard  three  shots,  blended  with  falling  boards,  and  a  mo- 
ment later  saw  two  men,  one  riding  a  sorrel  pony,  and  the  other  a*  bay  horse, 
fleeing  rapidly  away  from  the  shanty.  Miss  Pretty,  who  lived  abont  200  yards 
from  the  shanty,  testified  for  the  state  that  Wood,  in  an  axe-wagon,  passed 
her  house,  going  towards  his  shanty,  early  on  the  fatal  morning.  Later,  and 
when  the  sun  was  more  than  an  hour  high,  two  men,  one  riding  a  sorrel 
horse,  and  the  other  a  bay,  and  each  armed  with  guns,  passed  the  house,  go- 
ing towards  the  shanty,  which,  from  the  sound  of  falling  boards,  she  thought 
was  then  being  pulled  down.  Two  minutes  later  she  heard  three  gunshots, 
and  later  saw  the  dead  body  of  Wood  at  the  shanty.  She  did  not  know  the 
two  men  at  the  time,  but  thought  that  in  Pittman  she  bad  since  recognized 
the  man  who  was  on  the  bay  horse.  It  was  shown  that  the  direct  route  from 
Glowers1  house  to  the  shanty  passed  Pretty's  house. 

Dillard,  Harrell  &  Jones,  Tilson  <fc  Henderson,  and  Crawford  A  Cratqford, 
for  appellant.    AssU  Atty.  Gen.  Davidson,  for  the  State* 

Willson,  J.  In  this  case  the  appeal  is  from  a  conviction  for  murder  in  the 
first  degree,  the  penalty  assessed  being  confinement  for  life  in  the  penitentiary. 
At  our  last  term  at  Tyler  the  cause  was  submitted  on  oral  arguments  and 
briefs  for  both  parties,  and  we  affirmed  the  conviction  without  delivering  a 
written  opinion.  Counsel  for  defendant  filed  a  motion  for  a  rehearing,  and 
submitted  the  same  upon  oral  argument  and  brief,  and  said  motion  was  trans- 
ferred to  this  branch  of  the  court  for  decision.  % 

It  is  strenuously  insisted  by  counsel  for  defendant  that  the  judgment  of 
^conviction  should  be  reversed,  because  the  trial  court  omitted  to  submit  to  the 
jury  the  issue  and  law  of  murder  in  the  second  degree.  In  our  first  consid- 
eration of  the  case  our  conclusion  was  that  the  evidence  adduced  on  the  trial 
-did  not  present  the  issue  of  murder  in  the  second  degree,  and  that,  therefore, 
the  trial  court  did  not  err  in  omitting  to  instruct  the  jury  as  to  the  law 
of  such  issue.  After  a  careful  re-examination  and  reconsideration  of  the 
voluminous  statement  of  facts,  in  the  light  of  the  able  argument  of  the  coun- 
sel for  the  defendant,  we  entertain  very  grave  doubts  of  the  correctness  of 
our  conclusion. 

It  is  a  well-settled  rule  that,  if  from  the  evidence  there  is  a  doubt  as  to  which 
of  two  or  more  degrees  of  the  offense  charged  the  defendant  may  be  guilty, 
the  law  as  to  such  degrees  should  be  given  in  charge  to  the  jury.  It  is  only 
when  there  is  no  evidence  tending  to  establish  a  particular  grade  of  the  of- 
fense that  a  charge  as  to  such  grade  may  be  omitted.  And  in  a  murder  case, 
if  by  any  possible  legitimate  construction  of  the  evidence  the  jury  might  con- 
vict of  murder  in  the  second  degree,  the  law  of  thai  degree  must  be  given  in 
charge  to  the  jury.    Willson,  Grim.  St.  §§  1064,  2387. 

In  this  case  there  is  no  direct  evidence  of  express  malice  on  the  part  of  the 
defendant  towards  the  deceased.  It  was  not  shown  that  defendant  enter- 
tained any  grudge  or  any  enmity  whatever  against  the  deceased,  nor  does  the 
evidence  disclose  any  motive  actuating  the  defendant  to  commit  the  homicide. 
The  only  evidence  of  express  malice  consists  in  the  character  of  the  weapons 
used;  the  manner  of  their  use;  that  the  defendant  was  accompanied  by  an- 
other person,  armed  with  a  gun;  that  defendant,  in  company  with  such  other 
person,  followed  the  deceased  to  the  place  of  the  homicide;  and  that  after  the 
killing  the  defendant  and  his  companion  precipitately  fled  from  the  scene. 
That  the  evidence  sufficiently  establishes  express  malice  we  do  not  doubt  nor 
question,  but  we  are  not  prepared  to  say  that  there  is  no  evidence  from  which 
a  jury  might  not  legitimately  conclude  and  find  that  the  homicide  was  upon 
Implied,  and  not  upon  express,  malice.  No  witness  saw  or  heard  what  trans- 
pired between  the  parties  at  the  very  time  of  the  killing.  It  is  not  known 
what  words,  if  any,  passed  between  the  parties,  or  what,  if  anything,  pra* 
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voked  the  killing.  Deceased  was  armed  with  a  repeating  pistol,  some  of  the 
chambers  of  which  were  found  to  be  empty.  Entertaining,  as  we  do,  a  serious 
doubt  of  the  correctness  of  our  first  view  of  the  evidence,  and  of  our  con- 
clusion that  it  did  not  demand  a  charge  upon  murder  in  the  second  degree, 
we  shall  grant  the  motion  for  rehearing,  set  aside  the  judgment  of  affirmance, 
reverse  the  judgment  of  conviction,  and  remand  the  cause  for  another  trial. 

Counsel  for  the  defendant  earnestly  and  ably  contend  that  in  all  prosecu- 
tions for  murder  in  this  state,  without  regard  to  what  the  evidence  adduced 
may  be,  it  is  the  imperative  duty  of  the  trial  court  to  submit  to  the  jury  the 
issue  and  law  of  murder  in  the  second  degree.  We  have  been  profoundly  im- 
pressed with  the  strength  of  the  reasoning  advanced  in  support  of  this  posi- 
tion. Article  607  of  the  Penal  Code  provides:  "If  the  jury  shall  find  any  per- 
son guilty  of  murder,  they  snail  also  find  by  their  verdict  whether  it  is  of  the 
first  or  second  degree;  and,  if  any  person  shall  plead  guilty  to  an  indictment 
for  murder,  a  jury  shall  be  summoned  to  find  of  what  degree  of  murder  he  is 
guilty,  and  in  either  case  they  shall  also  find  the  punishment."  This  provis- 
ion is  imperative,  and  a  verdict  of  guilty  of  murder,  without  specifying  the 
degree  of  murder  of  which  the  defendant  is  found  guilty,  is  a  nullity.  Will- 
son,  Crim.  St.  §  1051.  It  unquestionably  confers  upon  the  jury  the  power  to 
fix  the  crime  in  the  second  degree  where  it  ought,  under  the  law  and  the  facts, 
to  be  fixed  in  the  first;  and  a  verdict  of  murder  in  the  second  degree  will  not 
be  set  aside  upon  the  ground  that  the  testimony  showed  the  homicide  to  be 
•one  of  murder  in  the  first  degree.  Blake  v.  State,  8  Tex.  App.  581;  Baker 
v.  State,  4  Tex.  App.  223;  Powell  v.  State,  5  Tex.  App.  234;  Parker's  Case, 
22  Tex.  App.  105,  3  S.  W.  Rep.  100;  Monroe  v.  State,  23  Tex.  227;  State  v. 
Lindsey,  19  Nev.  47,  5  Pac.  Rep.  822.  This  power  of  the  jury  to  find  the 
degree  is  unrestricted,  and  cannot  be  controlled  or  abridged  by  the  charge  of 
the  court,  or  by  the  omission  of  the  court  to  submit  the  issue  of  murder  in 
the  second  degree.  It  has,  however,  been  held  in  this  state  that,  if  the  court 
does  not  instruct  upon  murder  in  the  second  degree,  but  the  jury  finds  the 
defendant  guilty  of  that  degree,  the  conviction  cannot  stand.  Taylor  v.  State, 
3  Tex.  App.  887;  Garza  v.  State,  Id.  286. 

The  writer  is  inclined  to  the  opinion  that  such  a  verdict  must  be  received 
by  the  court,  and  judgment  entered  in  accordance  therewith,  and  that  it  would 
•operate  as  an  acquittal  of  murder  in  the  first  degree.  In  accord  with  the 
writer's  view,  it  has  been  held  in  other  states,  under  statutes  similar  to  ours, 
thftt  the  court  cannot  deprive  the  jury  of  their  power  and  right  to  fix  the  de- 
gree by  imperatively  instructing  them  that,  if  they  find  the  defendants  guilty, 
they  must  find  him  guilty  of  murder  in  the  first  degree.  Rhodes  v.  Com.,  48 
Pa.  St.  398;  Lane  v.  Com.,  59  Pa.  St.  875;  Shaffner  v.  Com.,  72  Pa.  St.  61; 
Bobbins  v.  State,  8  Ohio  St.  193;  Beaudien  v.  State,  Id.  639;  State  v.  Lind- 
sey, 19  Nev.  47, 5  Pac.  Rep!  822;  People  v.  Ah  Zee,  60  Cal.  85;  State  v.  Dowd, 
19  Conn.  387;  Roberts  v.  People,  19  Mich.  411;  People  v.  Williams,  73  Cal. 
533, 15  Pac.  Rep.  97;  Whart.  Horn.  §§  186-198. 

Such  an  imperative  Instruction  is  regarded  as  an  unwarranted  assumption 
of  the  province  of  the  jury,  and  will  vitiate  a  conviction  of  murder  in  the  first 
degree.  We  have,  however,  found  no  authority  which  directly  holds  that  an 
omission  to  submit  to  the  jury  the  issue  and  law  of  murder  in  the  second  de- 
gree, where  the  evidence  conclusively  shows  murder  in  the  first  degree,  pre- 
senting no  facts  from  which  a  jury  might  legitimately  find  murder  in  the 
second  degree,  will  vitiate  a  conviction  for  murder  in  the  first  degree.  In 
this  state  the  decisions  are  numerous  and  uniform  the  other  way;  holding 
that,  where  there  is  no  evidence  from  which,  by  any  possible  legitimate  con- 
struction, the  jury  could  conclude  that  the  homicide  was  murder  in  the  second 
degree,  the  court  may  properly  decline  to  submit  to  the  jury  the  issue  and  law 
of  murder  in  the  second  degree.  It  was  so  held  by  our  supreme  court  in  the 
early  case  of  O'Connell  v.  State,  18  Tex.  343.    The  rule  laid  down  in  that 
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case  baa  been  followed  by  a  long  line  of  decisions*  Washington  v.  State,  t 
Tex.  App.  647;  Taylor  v.  State,  3  Tex.  App.  387;  Hurby  v.  State,  8  Tex. 
App.  597;  Lum  v.  State,  11  Tex.  App.  483;  Neyland  v.  State,  13  Tex.  App. 
536;  Davis  v.  State,  14  Tex.  App.  645;  Qomez  v.  State,  15  Tex.  App.  327; 
Darnell  v.  State,  Id,  70;  Swu'tf.  v.  State,  Id.  139;  Rhodes  v.  State,  17  Tex. 
App.  579;  Jackson  v.  State,  18  Tex.  App.  586;  Johnson  v.  State,  Id.  385; 
Bryant  v.  State,  Id.  107;  May  v.  State,  22  Tex.  App.  595,  3  S.  W.  Rep.  781; 
Henning  s  Case,  24  Tex.  App.  315,  6  S.  W.  Rep.  137;  TrumbW*  Case,  25- 
Tex.  App.  631,  8  S.  W.  Rep.  814. 

These  decisions  have  been  the  law  of  this  state  for  many  years,  and  have- 
met  with  the  tacit  sanction  and  approval  of  the  bar  and  the  legislature  of  the-, 
state.  We  shall  adhere  to  them  as  the  established  law  of  the  land,  in  cases 
coming  within  their  purview.  We  take  occasion,  however,  to  suggest  to  trial 
Judges  that  they  should  be  exceedingly  cautious  in  murder  trials  in  declining  to- 
charge  upon  mnrder  in  the  second  degree.  Instances  are  comparatively  rare- 
in  which  such  a  charge  may  be  properly  dispensed  with.  It  is  only  when 
there  is  no  evidence  tending  to  present  that  issue  that  such  a  charge  may  be- 
safely  omitted.  * 

We  have  not  discussed  other  questions  of  minor  importance  presented  in* 
the  record,  because  they  are  of  a  character  not  likely  to  arise  on  another  trial. 

Upon  the  ground  before  stated,  the  rehearing  is  granted,  the  judgment  of 
affirmance  is  set  aside,  and  the  judgment  of  conviction  is  reversed,  and  the; 
cause  remanded  for  a  new  trial. 


Stonabd  t>.  Statb. 
(Court  of  Appeals  of  Texas.    November  21, 188S.) 

1.  Cbiminal  Law— Continuance— Separate  Trial. 

Where  defendant  and  another  were  separately  Indicted  for  the  same  offense,  de- 
fendant is  not  entitled  to  a  continuance  on  an  application  that  such  other  defendant 
be  first  tried,  under  Code  Crim.  Proc.  Tex.  act.  669a,  which  provides  that  either  of 
several  defendants  indicted  for  an  offense  growing  out  of  the  same  transaction,  on 
a  proper  affidavit,  may  have  the  party  whose  testimony  is  desired  tried  first,  hut 
that  the  affidavit  shall  not,  without  other  sufficient  cause,  operate  a  continuance  as 
to  either. 

8.  Same— Absbncb  of  Witness. 

Defendant  is  not  entitled  to  a  continuance  on  account  of  the  absence  of  a  material 
witness,  where  during  part  of  the  time  preceding  the  trial  he  was  confined  in  tha 
same  jail  with  the  witness,  and  neglected  to  serve  process  on  him. 

8.  Homicide— Murder— Evidence  of  Accomplice. 

A  witness  on  a  trial  for  murder,  whom  the  evidence  showed  to  be  at  least  an  accom- 
plice of  the  murderer,  and  who  lived  at  the  house  of  deceased,  with  defendant,  who 
was  deceased's  son,  testified  that  he  was  returning  to  the  house  from  a  field,  when 
he  heard  a  gun,  and  saw  defendant  standing  near  the  house,  with  a  gun  in  his 
hand,  and  his  mother  running  towards  the  house;  that  defendant  then  went  to- 
the  spot  where  the  body  was  afterwards  found,  pointed  the  gun  down,  and  fired 
again;  that  witness  was  induced  by  threats  and  offers  to  promise  "not  to  tell  it."" 
Deceased's  gun  was  found,  containing  the  shell  of  a  recently  discharged  cartridge, 
and  near  the  body  was  a  shell  exactly  similar.  The  gun  was  kept  in  the  house,  and 
equally  accessible  to  witness  and  defendant.  A  daughter  testified  that  her  mother 
was  with  her  about  a  mile  from  the  place  at  the  time  of  the  homicide.  There  was. 
no  motive  for  the  killing.  Held,  that  the  accomplice  was  not  sufficiently  corrob- 
orated to  warrant  a  conviction.1 

Appeal  from  district  court,  Shackelford  county;  T.  H.  Conner,  Judge. 
James  Stonard  was  convicted  of  the  murder  in  the  second  degree  of  his- 
father,  W.  D.  Stonard.    The  body  of  deceased  was  found  in  the.  lot  near  his 

1  Concerning  the  necessity  of  corroborating  the  testimony  of  an  accomplice,  and  as 
to  what  is  sufficient  corroboration  to  sustain  a  conviction,  see  Commonwealth  v. 
Chase,  (Mass.)  18  N.  E.  Rep.  565,  and  cases  cited;  State  v.  Walker,  (Mo.)  9  8.  W.  Rep. 
646,  and  cases  cited;  State  v.  Banks,  (La.)  5  South.  Rep.  18;  Hillian  v.  State,  (Ark.)  8 
S.  W.  Rep.  884,  and  note;  People  v.  Elliott,  (N.  Y.)  13  N.  E.  Rep.  602,  and  note. 
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residence.  There  was  one  wound  in  his  body,  and  one  in  his  head.  The 
empty  shell  of  a  44-caliber  Winchester  rifle  cartridge  was  found  near  the  body. 
A  44-caliber  Winchester  rifle  was  found  in  the  house,  and  in  it  was  the  sheik 
of  a  recently  discharged  cartridge. 

Elbert  Grow  testified  that  those  present  at  breakfast  were  the  deceased,  de~ 
fendant,  Mrs.  Jane  Stonard,  the  three  grown  daughters,  and  the  two  small  chil- 
dren of  deceased  and  Mrs.  Jane  Stonard,  and  the  witness.  After  breakfast  the 
witness  went  about  a  mile  distant  to  cut  poles.  He  returned  about  11  o'clock 
to  an  early  dinner,  and  found  deceased,  defendant,  Mrs.  Stonard,  and  the  two* 
small  children  at  the  house.  After  dinner  the  witness,  by  direction  of  de- 
fendant, went  to  the  horse  lot,  about  150  or  200  yards  distant,  got  the  jack, 
and  took  him  to  water.  When  returning,  on  reaching  a  point  about  50  yards' 
from  the  lot,  he  heard  the  report  of  a  gun.  Looking  up  he  saw  the  defendant 
standing  with  a  gun  in  his  hand,  and  Mrs.  Stonard,  about  50  yards  awayr 
running  rapidly  towards  the  house.  A  moment  later  the  defendant  went 
through  the  gate,  into  the  lot,  and  to  the  point  where  soon  afterwards  witness 
fou nd  deceased's  dead  body,  pointed  the  gun  downwards,  and  fired  again.  He 
then  jumped  the  fence  and  fled  to  the  house.  Witness  then  went  to  the  house, 
where  he  found  defendant  and  his  mother.  He  asked  defendant:  "What 
does  that  mean  ?"  Defendant  seized  the  gun  from  the  bed,  and  replied :  "If 
.  you  ever  tell  it  I  will  kill  you. "  Witness  replied  that  he  would  never  tell  unless 
he  had  to.  Mrs.  Jane  Stonard  then  said  that  if  witness  would  not  tell  she 
would  give  him  two  ponies,  a  saddle  and  bridle,  and  the  Eevis  place.  She 
then  told  witness  and  defendant  to  go  to  Jack  Brown's  place,  ostensibly  to 
hunt  jennets;*  not  to  come  back  until  night;  and  to  tell  Brown  that  it  was 
the  request  of  deceased  for  him  (Brown)  to  come  to  his  house  next  day,  and 
go  horse-bunting  with  him  on  Hujbbard  creek.  Witness  and  defendant  car- 
ried out  the  instructions  of  Mrs.  Stonard,  reaching  Brown's  place  between  1 
and  2  o'clock.  Witness  and  defendant  found  the  jennets,  and  drove  them  to 
an  old  ranch,  which  they  left  al>out  an  hour  by  sun,  and  reached  home  about 
dark.  There  was  a  light  then  in  the  house,  but  nobody  to  be  seen.  Defend- 
ant went  to  the  house,  and  returned  to  witness,  and  said  to  him:  "There  is 
not  asoul  in  the  house;  but,  d— n  him,  [deceased,]  he  is  lying  out  there  yet." 
He  also  stated  that  lie  had  testified  differently  before  the  coroner's  jury  be- 
cause of  certain  threats  and  oilers  made  by  defendant.  He  assigned  as  a  rea- 
son for  finally  testifying  as  he  did  that  defendant  was  trying  to  "saddle  the 
whole  thing"  on  him. 

Defendant  could  have  secured  the  service  of  process  upon  the  witness  Es- 
sery,  as  he  and  Essery  were  confined  together  in  the  same  jail  from  the  time 
of  the  defendant's  arrest  until  the  venue  in  this  case  was  changed;  and  he 
knew  that  the  witness  Wofford  was  afflicted  with  an  incurable  malady,  and 
unlikely  to  be  able  ever  to  leave  his  bed,  but  had  taken  no  steps  to  procure 
the  deposition  of  the  said  Wofford. 

A  motion  foraehearing  was  made  and  refused,  but  no  opinion  was  written. 

Veale  <fc  San  and  De  Berry  &  Wheeler,  for  appellant.  Aeet.  Atty.  Gen. 
Davidson,  for  the  State. 

Hurt,  J.  This  conviction  is  for  the  homicide  of  W.  D.  Stonard,  the  ap- 
pellant being  convicted  of  murder  in  the  second  degree,  with  punishment 
fixed  at  60  years  in  the  penitentiary.  Mrs.  Jane  Stonard  was  separately  in- 
dicted for  this  same  offense,  the  indictments  against  each  being  presented  in 
the  district  court  of  Stephens  county,  at  the  May  terra,  1887.  When  the  case 
was  called  at  the  said  term,  the  defendant,  James  Stonard,  answered  ready. 
Afterwards,  on  May  25,  1887,  after  having  exhausted  a  venire  of  200  men, 
the  district  attorney  moved  for  a  change  of  venue  to  Shackelford  county,  be- 
cause of  the  failure  to  procure  a  jury.  Thereupon  it  was  agreed  by  the  de- 
fendant that  the  case  might  be  sent  to  Shackelford  county.    At  the  same  term 
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the  case  of  State  v.  Jane  Stonard  was  continued.  Now,  on  November  11, 
1867,  the  case  being  in  the  district  court  of  Shackelford  county,  the  defendant 
filed  his  first  application  for  continuance  for  certain  witnesses;  his  mother, 
Jane  Stonard,  not  being  one  of  the  number.  The  case  was  continued  at  the 
instance  of  the  defendant.  This  case  was  called  for  trial  on  May  4,  1888,  in 
the  district  court  of  Shackelford  county;  whereupon  the  defendant  presented 
his  second  application  for  continuance  for  want  of  the  testimony  of  Mrs.  Jane 
Stonard,  and  because  of  the  absence  of  other  witnesses.  The  application  was 
denied,  and  defendant  excepted,  reserving  his  bill. 

Mrs.  Stonard 's  testimony  being  material,  and  probably  true,  did  the  court 
•err  in  refusing  to  continue  the  case  until  she  could  be  tried,  and,  if  acquitted, 
be  permitted  to  testify  for  the  defendant?  Whether  indicted  jointly  or  sep- 
arately, if  the  offense  grew  out  of  the  same  transaction,  either  defendant,  by 
making  proper  affidavit,  is  entitled  to  have  the  party  for  whose  evidence  said 
Affidavit  is  made  first  tried.  Code  Crim.  Proc.  art  669a.  By  this  article  it  is 
also  provided  that  the  making  of  such  affidavit  does  not,  without  other  suffi- 
cient cause,  operate  as  a  continuance  to  either  party.  This  would  seem  to 
settle  the  controversy  as  to  a  continuance  for  the  want  of  the  testimony  of 
Mrs.  Jane  Stonard.  Independent  of  this  provision,  appellant  is  chargeable 
with  the  grossest  negligence  with  regard  to  this  matter,  and  upon  this  ground 
the  court  acted  correctly  in  denying  the  application.  Appended  to  the  appli- 
cation to  continue  there  is  an  explanation  of  the  facts  and  circumstances  re- 
lating to  the  other  parties  named  in  the  application  which  completely  sustains 
the  court  in  refusing  to  continue  for  the  want  of  their  testimony,  and  hence 
there  was  no  error  in  refusing  the  application. 

The  witness  Elbert  C.  Crow  was  evidently  an  accomplice,  if  not  the  sole 
perpetrator  of  the  crime.  The  law  applicable  to  the  testimony  of  such  a  wit- 
ness was  correctly  given  in  charge  to  the  jury.  Crow  being  an  accomplice, 
the  counsel  for  appellant  earnestly  contends  that  he  is  not  corroborated  in 
such  manner  as  will  justify  a  conviction.  We  have  examined  the  statement 
of  facts  with  great  care,  and  are  of  the  opinion  that  the  evidence  does  not  suf- 
ficiently corroborate  the  testimony  of  the  accomplice  witness. 

Natural  affection  speaks  strongly  against  such  an  act  as  the  one  charged,— 
the  son  slaying  his  father.  There  were  no  formergrudges,  no  antecedent 
menaces,  no  bad  blood,  no  motive  for  the  crime  shown.  The  deceased's  fam- 
ily consisted  of  his  wife,  James,  the  accused,  William,  three  daughters,  and 
three  small  children.  William  was  at  Albany  when  the  killing  occurred. 
The  sisters  were  not  at  home,  but  were  a  mile  away,  washing.  Crow  states 
that  at  dinner  there  were  at  the  house  deceased,  his  wife,  defendant,  and 
two  small  children.  One  of  the  girls  who  was  washing  states  that  her  mother 
-came  to  the  wash-place  with  the  two  children  about  11  o'clock.  If  this 
is  true,  the  homicide  may  have  occurred  after  the  wife  and  two  children  had 
left  the  house  for  the  washing-place.  Here  we  have  a  conflict  between  a 
•daughter  of  the  deceased  and  an  avowed  accomplice.  But  again,  Crow  was 
4ilso  a  member  of  the  family.  He  had  been  living  with  the  deceased  about  three 
months,  and  had  access  to  the  gun  as  well  as  did  James  Stonard.  The  gun 
avhs  the  property  of  the  deceased.  Crow  and  defendant  lived  with  deceased. 
Now,  let  us  concede  that  deceased  was  shot  with  his  own  gun.  Why  not  in- 
fer that  Crow  shot  him?  Let  it  be  conceded  that  there  was  no  motive  induc- 
ing Crow  to  commit  the  deed,  neither  is  there  any  shown  prompting  the  son 
or  wife.  Their  opportunity  was  the  same;  the  gun  being  as  convenient  to 
the  one  as  to  the  other.  Then  why  infer  the  son's  guilt,  and  not  Crow's? 
Nature  revolts  against  the  crime  if  committed  by  Crow,  but  tenfold  stronger 
if  committed  by  the  son.  Then  why  infer  the  unnatural  act  from  facts  tend- 
ing equally  to  prove  the  guilt  of  another?  The  accomplice.  Crow,  repeatedly 
denied  all  knowledge  of  the  crime.  The  record  shows  that  he  lied  most  in- 
famously.   Nor  did  ke  charge  the  appellant  with  this  most  unnatural  deed 
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until  he  was  induced  to  believe  that  he  would  be  himself  accused  by  the  ap- 
pellant or  his  mother.  In  view  of  these  facts,  and  in  view  of  the  fact  that 
the  accused  was  the  son  of  the  deceased*  we  again  urge  the  question,  why  in- 
fer appellant's  guilt,  and  not  Crow's?  Where  the  physical  facts  attending 
the  homicide  show  that  but  one  party  did  the  killing,  evidence  which  tends 
<rith  equal  force  to  criminate  several,  without  pointing  out  which,  has  but 
little  force.  Hence,  if  Crow  is  corroborated  at  all,  it  is  so  slight  as  to  render 
it  dangerous  to  sustain  the  conviction. 

Because  the  testimony  of  the  accomplice  is  not  sufficiently  corroborated,  the 
Judgment  is  reversed,  and  the  cause  remanded. 


Miller  c.  State. 
{Court  of  Appeals  of  Texas,    January  Id,  1889.) 

1»  Homicidb— Evidence— D ting  Declarations. 

On  the  day  after  deceased  was  mortally  wounded  by  a  pistol-shot  In  the  bowels, 
he  suffered  great  pain,  and  said  that  he  was  bleeding  internally.  When  asked  if  he 
knew  that  he  was  going  to  die,  he  said :  u  Aunt,  I  am  bound  to  die. "  Held,  a  suffi- 
cient predicate  to  warrant  the  admission  as  a  dying  declaration  of  a  statement  by 
deceased  after  he  was  shot1 

%  Same— Threats. 

Where  defendant  in  a  trial  for  murder  introduces  evidence  of  previous  threats 
against  him  by  deceased,  it  is  proper  to  permit  the  state  to  show  that  about  a  year 
before  the  homicide  defendant  had  said' that  the  threats  of  deceased  did  not  amount 
to  more  than  those  of  an  old  woman. 

8.  Same— Justifiable  Homicide— Adequate  Cause. 

A  charge,  on  a  trial  for  murder,  that  adequate  cause  means  "such  as  would  com- 
monly  produce  a  degree  of  anger,  rage,  resentment,  or  terror,  in  a  person  of  ordi- 
nary temper,  sufficient  to  render  the  mind  incapable  of  cool  reflection ; "  that  insult- 
ing words  or  gestures,  or  an  assault  and  battery  so  slight  as  to  show  no  intention 
to  inflict  pain  or  injury,  are  not  adequate  causes;  and  that  an  assault  causing  pain 
and  bloodshed,  a  serious  personal  conflict,  in  which  deceased  used  weapons,  eta, 
though  defendant  was  the  aggressor,  provided  such  aggression  was  not  for  the  pur- 
pose of  killing,  or  insulting  words  or  conduct  towards  defendant's  wife,  are  ade- 
quate causes,— is  correct. 

4.  Save. 

▲  charge  that  "homicide  is  justifiable,  also,  in  the  protection  of  the  person  against 
any  other  unlawful  and  violent  attack  besides  those  mentioned ;  *  •  *  and  in 
such  cases  all  other  means  must  be  resorted  to  for  the  prevention  of  the  injury; 
and  the  killing  must  take  place  while  the  person  killed  is  in  the  very  act  of  making 
such  unlawful  and  violent  attack,  "—is  correct;  being  within  Fen.  Code  Tex.  art. 
5S9  st  seo>,  defining  justifiable  homicide.* 

ft.  Bake. 

A  refusal  to  charge  that  uif  the  homicide  was  committed  in  protection  of  the 
person  against  an  attack  which  produced  a  reasonable  expectation  or  fear  of  death, 
or  some  serious  bodily  injury,  then  it  would  not  be  necessary  for  the  party  so  at- 
tacked to  resort  to  any  other  means  before  killing  his  assailant, "  is  proper,  in  the 
absence  of  any  evidence  as  to  self-defense.' 

6.  Same — Trial— Instructions — Objections  Waived. 

Where  a  charge  giving  the  abstract  law  of  manslaughter  is  not  objected  to  at  the 
time,  a  conviction  will  not  be  set  aside  unless  it  appears  or  seems  probable  that  de- 
fendant was  injured. «. 

Appeal  from  district. court,  Dallas  county;  G.  tf.  Aldredge,  Judge. 
Mason  Millar  was  convicted  of  the  murder  in  the  second  degree  of  one 
John  Collier.    The  conviction  waa  affirmed  on  appeal,  but  no  written  opinion 

1  As  to  the  prerequisites  for  the  admission  of  dying  declarations  in  evidence,  see  Bry- 
ant v.  State,  (Ga.)  4  B.  E.  Rep.  858,  and  note;  Testard  v.  State,  (Tex.)  9  S.  W.  Rep.  888, 
and  cases  cited;  Westbrook  v.  People,  (111.)  18  N.  E.  Rep.  801,  and  note. 

•  Am  to  when  a  homicide  is  justifiable  on  the  ground  of  self  defense,  and  for  instruc- 
tions on  that  subject,  see  High  v.  State,  (Tex.)  ante,  288,  and  cases  cited. 
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•was  delivered.  Defendant  now  moves  for  a  rehearing.  The  facts  of  the 
■case,  as  disclosed  by  the  testimony,  are  as  follows: 

Deceased,  who  was  drunk  at  the  time,  and  defendant  had  an  altercation  on 
the  day  of  the  shooting,  during  which  deceased  fired  at  defendant  and  missed 
him.  Defendant  then  wanted  to  go  home  for  his  pistol  to  kill  deceased,  but 
was  dissuaded  by  persons  present,  and  he  Anally  agreed  to  let  the  matter  drop. 
Later  he  procured  a  pistol  and  shot  deceased  while  he  was  getting  water  to 
.drink  at  the  roadside. 

Several  witnesses  for  the  defense  testified  that  they  frequently  heard  de- 
ceased threaten  to  kill  defendant.  Two  of  them  stated  that  they  heard  such 
threats  uttered  by  deceased  on  the  fatal  Saturday,  in  Dallas,  and  that  they 
.communicated  the  threats  to  defendant.  One  witness  testified  that  deceased 
told  her  that  he  was  going  to  kill  the  whole  d  d  Miller  family;  that  she 
Aaid  to  him:  "  You  won't  kill  his  [defendant's]  wife,  who  is  your  sister,  will 
jou?"  and  that  he  replied:  "I  don't  know  about  her,  but  she  is  nothing  but 
a  d d  little  black-eyed  whore."  Other  witnesses  for  the  defense  con- 
tradicted various  statements  made  by  Rose.  One  or  more  stated  that  Rose 
«told  them  that  when  he  found  Collier  lying  on  the  ground,  he  picked  up  his 
«( Collier's)  pistol  from  the  ground.  Others  that  Rose  told  them  that  he  was 
present,  and  saw  the  shooting;  that  Collier  ran  on  defendant  with  his  pistol, 
*nd  that  he  attempted  to  hold  Collier,  but  that  Collier  pushed  him  aside,  and 
was  trying  to  get  at  and  was  rushing  on  defendant,  when  defendant,  in  order 
4o  save  his  own  life,  fired  the  fatal  shot.  A  number  of  defense  witnesses 
testified  that  the  reputation  of  the  defendant's  wife  for  chastity  was  good. 
•This  was  met  by  rebutting  testimony  that  it  was  notoriously  bad. 

Beets  testified  for  the  state  that,  about  a  year  before  the  homicide,  defend- 
ant, in  a  conversation  with  him  about  Collier's  threats,  said  that  "John  Col- 
lier's threats  amount  to  no  more  than  the  threats  of  an  old  woman."  The 
state's  rebutting  witnesses  testified  that  Collier's  reputation  was  that  of  a 
noisy  man  when  drunk,  but  at  all  times  harmless;  at  least,  not  dangerous. 
The  defense  witnesses  testified  that  he  was  a  violent  and  dangerous  man,  well 
.calculated  to  execute  a  threat. 

The  charge  of  the  court  on  adequate  cause  reads  as  follows:  "By  the  ex- 
pression '  adequate  cause '  is  meant  such  as  would  commonly  produce  a  degree 
.of  anger,  rage,  resentment,  or  terror  in  a  person  of  ordinary  temper,  suffi- 
cient to  render  the  mind  incapable  of  cool  reflection.  Insulting  words  or  ges- 
tures, or  an  assault  and  battery  so  slight  as  to  show  no  intention  to  inflict 
pain  or  injury,  are  not  adequate  causes.  The  following  are  deemed  adequate 
.causes:  (1)  An  assault  and  battery  by  deceased,  causing  pain  and  bloodshed. 
.(2^  A  serious  personal  conflict,  in  which  great  injury  is  inflicted  by  the  person 
Killed,  by  means  of  weapons  or  other  instruments  of  violence,  or  by  means  of 
great  superiority  of  personal  strength,  although  the  person  guilty  of  the  honii- 
43ide  were  the  aggressor,  provided  such  aggression  was  not  made  for  the  pur- 
pose of  killing.  (3)  Insulting  words  or  conduct  towards  the  wife  of  the  party 
jguilty  of  the  homicide." 

Fen.  Code  Tex.  art.  569  et  seq.t  defines  justifiable  homicide  as  set  out  in 
ithe  charge  on  that  subject  given  in  the  opinion. 

Coombes  <&  Gano,  for  appellant.    AsaU  Atty.  Gen.  Davidson,  for  the  State. 

Hurt,  J.  At  the  Austin  term,  the  judgment  in  this  case  was  affirmed 
rwithout  a  written  opinion.  Counsel  for  appellant  presents  this  motion  for  re- 
hearing, insisting  earnestly  that  the  record  contains  errors  for  which  the 
judgment  should  be  reversed,  and  we  will  now  notice  the  errors  assigned. 
The  appellant  was  convicted  of  murder  in  the  second  degree  for  killing  John 
-Collier. 

The  first  error  assigned  is  that  "the  court  erred  in  admitting  the  statement 
made  by  Collier  after  he  was  shot,  because  the  proper  predicate  had  not  been 
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laid."  The  statement  under  this  proposition  Is  that  Collier  was  shot  after 
dark  on  the  evening  of  October  28,  1886,  and  was  carried  into  the  house  of 
S.  B.  Rose.  On  the  next  day  after  he  was  shot,  his  sister-in-law,  Mrs.  Flem- 
ing, saw  and  conversed  with  him.  To  her  he  made  a  statement  under  these 
•circumstances:  He  was  shot  in  the  bowels.  On  Sunday  he  suffered  intensely; 
at  times  more  than  at  others.  His  bowels  were  swollen,  and  he  was  very 
sick;  vomiting  at  intervals.  He  complained  of  fullness  in  the  bowels,  and 
-said  that  he  was  bleeding  internally.  Mrs.  Fleming  took  a  seat  by  the  bed, 
and  said  to  him:  "John,  do  you  know  that  you  are  going  to  die?"  He 
•did  not  say  that  he  was  dying,  or  that  he  expected  to  die,  but  replied  to 
Mrs.  Fleming:  "Aunt,  I  am  bound  to  die."  The  counsel  for  appellant  con- 
tend that -the  declarations  were  not  made  under  a  sense  of  impending  death; 
that  it  does  not  appear  that  deceased  was  impressed  witli  the  belief  of  almost 
immediate  dissolution;  that  the  reply  to  Mrs.  Fleming,  "I  am  bound  to  die," 
may  be  true,  yet  this  fails  to  show  that  the  declarant  believed  he  was  in 
danger  of  almost  immediate  dissolution.  We  infer,. under  the  facts  attend- 
ing deceased  when  this  statement  was  made,  that  he  simply  meant  that  at 
-some  time  he  was  bound  to  die,  would  be  unnatural  and  unreasonable.  Thus 
to  presume  would  be  to  place  the  deceased  in  the  attitude  of  a  jester  while  in 
•the  most  awful  condition  in  which  a  man  can  be  placed.  The  declarations 
must  be  made  under  a  sense  of  impending  death,  but  it  is  not  necessary  that 
they  should  be  stated  at  the  time  to  be  so  made.  It  is  enough  if  it  satisfac- 
torily appears  in  any  manner  that  they  were  made  under  that  sanction; 
whether  it  be  directly  proved  by  the  express  language  of  the  declarant,  or  be 
inferred  from  his  evident  danger,  or  the  opinions  of  medical  or  other  attend- 
ants stated  to  him,  or  from  his  couduct  or  other  circumstances  of  the  case; 
All  of  which  are  resorted  to  in  order  to  ascertain  the  state  of  the  declarant's 
mind.  3  Greenl.  £v.  192.  Looking,  therefore,  to  all  the  facts  surrounding 
the  deceased  when  the  declarations  were  made,  we  are  of  opinion  that  they 
were  made  under  a  sense  of  impending  death,  and,  so  far  as  this  objection  is 
concerned,  were  competent  evidence.  The  same  observations  apply  to  the 
question  of  the  sanity  of  the  deceased. 

The  appellant  introduced  evidence  of  threats  by  deceased  shortly  before  the 
Homicide.  The  state,  over  objection,  proved  by  Beets  that  appellant,  about  a 
year  before  the  homicide,  stated  to  the  witness  (Beets)  that  the  threats  of  John 
Collier  did  not  amount  to  more  than  those  of  an  old  woman.  Under  the 
above  state  of  case,  this  was  most  evidently  competent  evidence. 

A  number  of  bills  of  exception  were  reserved  by  appellant  to  remarks  and 
statements  made  in  argument  by  counsel  for  the  prosecution.  In  every  in- 
stance, however,  the  court  acted  in  such  manner  as  to  render  the  remarks  and 
•statements  harmless. 

There  was  no  error  in  the  charge  of  the  court  in  regard  to  adequate  causes. 
Appellant  complains  that  the  court  gave  to  the  jury  abstract  law  upon  the 
subject  of  manslaughter.  Appellant  did  not  object  at  the  ti  me  to  these  charges ; 
bence,  to  reverse  for  this,  some  injury  must  appear  or  be  probable,  which  does 
not  appear  in  this  case. 

Appellant  objected  on  the  trial  to  this  charge:  "Homicide  is  justifiable, 
also,  in  the  protection  of  the  person  against  any  other  unlawful  and  violent 
attack  besides  those  mentioned;  *  *  *  and  in  such  cases  all  other  means 
must  be  resorted  to  for  the  prevention  of  the  injury;  and  the  kiMing  must  take 
place  while  the  person  killed  is  in  the  very  act  of  making  such  unlawf  uL  and 
violent  attack."   This  charge  is  in  the  language  of  the  statute,  and  is  correct. 

Appellant  requested  the  following  charge,  which  was  refused,  and  he  ex- 
cepted: "You  are  instructed  that,  if  the  homicide  was  committed  in  protec- 
tion of  the  person  against  an  attack  which  produced  a  reasonable  expectation 
or  fear  of  death,  or  some  serious  bodily  injury,  then  it  would  not  be  necessary 
for  the  party  so  attacked  to  resort  to  any  other  means  before  killing  his  as- 
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sailant"  Counsel  cite  us  to  no  statement,  no  fact  in  the  record,  presenting- 
the  question  of  self-defense;  and,  if  there  be  such  evidence  in  this  record,  we- 
have  failed  to  discover  it.  Kose  swears  to  no  fact  raising  the  question;  and. 
if  he  stated  such  facts  to  others,  they  could  only  be  used  to  impeach  him. 
This  being  so,  whether  the  instruction  was  abstractly  correct  or  not,  the  court 
acted  properly  in  refusing  to  give  it  in  charge  to  the  jury. 

The  objections  urged  to  the  charge  of  the  court  relating  to  accomplices'  tes- 
timony were  not  made  at  the  time,  nor  does  it  appear  that  the  appellant  was 
probably  injured  in  this  matter. 

Under  the  facts  of  this  case,  there  was  no  necessity  for  the  court  to  instruct 
the  jury  on  "cooling  time." 

It  is  seriously  contended  that  the  verdict  of  the  jury  is  not  supported  by 
the  evidence.  We  think  differently.  The  facts  in  this  record  establish,  to 
the  mind  of  the  writer,  a  cold-blooded,  deliberate  assassination,  and  the  ap- 
pellant should  rejoice  that  he  escaped  capital  punishment. 

We  have  very  carefully  considered  all  the  grounds  (though  we  have  not 
written  upon  them  all)  relied  upon  for  a  reversal  of  the  judgment,  but  we 
think  none  of  them  are  well  taken,  and  the  motion  for  rehearing  must  be  de- 
nied. 


Hines  to.  Stats. 
(Court  of  Appeals  of  Texas.    January  8*<  1889.) 

1.  HOWCTDH— EVIDKNCB  OF  AOOOMPLIOT— INSTRUCTIONS. 

In  a  prosecution  for  murder,  the  crime  was  shown  to  have  been  committed  with 
a  gun  belonging  to  a  witness  for  the  state.  The  gun  was  found  under  a  brush-pile, 
which  was  pointed  out  by  the  witness  to  the  officers  making  search  for  it,  although 
there  were  a  number  of  such  plies  in  the  neighborhood  j  and  a  statement  by  the 
witness  that,  before  finding  the  right  pile,  he  had  examined  several  others*  was 
shown  to  be  false.  The  witness  stated  that  the  defendant  had  told  him  that  the 
gun  would  be  found  under  one  of  the  brush  piles,  but  did  not  claim  that  he  had 
pointed  out  the  particular  pile.  HehA^  that  there  was  sufficient  evidence  that  such 
witness  was  an  accomplice  in  the  crime  charged  to  make  a  refusal  to  charge  upon 
the  weight  of  accomplice  testimony  error. 

2.  Same. 

Suoh  refusal  is  error  where  one  of  the  witnesses  for  the  state  was  shown  to  have 
had  knowledge  of  the  whereabouts  of  the  deceased  at  the  time  of  thekiUing,  where 
his  tracks  were  found  going  to  and  from  the  body,  and  he  had  been  seen  going 
with  a  gun  in  the  direction  of  the  scene  of  the  killing  shortly  before;  and  where  he 
had  told  some  one  before  the  body  was  found  that  the  deceased  had  been  killed,  and 
related  the  manner  of  the  killing. 

Appeal  from  district  court,  Marion  county;  W.  P.  McLean,  Judge. 
W.  T.  Armistead,  /.  H.  Calbersont  and  Camp  &  Taylor*  for  appellant. 
Aast.  Atty.  Gen.  Davidsont  for  appellee. 

Hurt,  J.  This  is  a  conviction  for  murder  of  the  first  degree,  with  the 
death  penalty  assessed.  We  have  carefully  examined  all  the  grounds  relied 
upon  for  a  reversal  of  the  judgment,  and  are  of  opinion  that  none  are  well 
taken  except  that  contained  in  the  third  assignment,  to- wit:  "The  court  erred 
in  failing  and  refusing  to  charge  the  law  applicable  to  the  corroboration  of  an 
accomplice, — the  witness  Arinstead  Cove  being  an  accomplice."  The  court's 
attention  was  called  to  this  subject,  and  counsel  requested  p  charge  thereon, 
but  did  not  prepare  a  charge.  The  court  refused  to  prepare  and  submit  to 
the  jury  instructions  relating  to  this  subject,  and  counsel  for  appellant  ex- 
cepted, reserving  a  bill. 

No  doubt  the  learned  trial  judge  did  not  believe  there  was  any  evidence  in 
the  case  raising  this  question,  and  hence  the  failure  to  charge  thereon.  It 
will  not  be  questioned  that,  if  there  be  such  evidence,  it  was  the'  duty  of  the 
court  to  instruct  the  jury  with  reference  to  the  necessity  of,  and  the  character 
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of,  corroboration  required  to  authorize  a  conviction  upon  the  testimony  of  an 
accomplice.  Was  there  evidence  reasonably  tending  to  show  that  Cove  or 
Davenport,  or  any  other  witness,  upon  whose  testimony  the  state  relied  for  a 
conviction,  was  an  accomplice?  If  so,  under  the  facts  of  this  case,  the  court 
should  have  instructed  with  reference  thereto.    What  are  the  facts? 

On  Wednesday,  March  28,  1888,  in  Marion  county,  Tex.,  in  what  is  known 
as  the  "Bend  Neighborhood,"  the  deceased, Ike  Bailey,  left  hifl  house,  two 
miles  from  the  "Lake"  field,  where  he  was  afterwards,  on  Friday,  March  30, 
1888,  found  dead.  He  had  evidently  been  killed,  as  in  his  head  and,  body 
were  found  two  gunshot  wounds,  apparently  of  a  ride  or  pistol  of  38  caliber. 
His  skull  was  also  fractured  by  blows  from  some  heavy  instrument.  The 
body  was  found  in  the  Lake  field,  about  300  yards  from  the  house  of  the  de- 
fendant, Hines,  on  a  path  or  road  leading  from  Hines'  house  to  the  Gray 
field,  which  Hines  cultivated,  and  about  20  steps  from  an  old  well.  Near  the 
body  of  deceased  were  his  saddle  and  saddle  blanket.  Wednesday  evening — 
the  same  evening  deceased  left  home — his  mule,  with  bridle,  but  no  saddle  or 
blanket  on,  was  seen  going  from  the  Lake  field.  A  ramrod  and  piece  of  the 
stock  of  a  shotgun  was  found  near  the  body.  This  ramrod  was  identified  as 
the  ramrod  of  Armstead  Cove's  shotgun;  also  the  piece  of  gun-stock.  The 
tracks  of  Henry  Davenport  were  found  going  towards  and  from  the  body. 
Davenport  was  seen  going  in  the  direction  of  the  Lake  field  a  short  time  be- 
fore the  killing,  with  a  gun,  and  was  seen  going  from  the  field  late  on 
Wednesday  evening.  Late  Wednesday  evening,  when  Ike  Bailey  did  not 
come  home,  Davenport  told  witness  that  Ike  Bailey  would  not  come  home; 
that  he  had  been  killed,  and  his  head  beaten,  and  shot  all  to  pieces.  Thurs- 
day he  told  other  witnesses  the  same,  in  substance,  and  said  he  had  been 
killed  in  the  Lake  field.  Wednesday  Davenport  ate  dinner  at  the  house  of 
the  witness  Frank  Reynolds.  He  then  had  his  gun,  and  said  to  Reynolds: 
"If  me  and  another  negro  gets  into  a  fracas,  you  white  men  ought  to  have 
nothing  to  do  with  it."  In  the  evening  he  went  oft  with  his  gun  in  the  di- 
rection of  the  Lake  field.  Just  after  the  shots  were  heard  in  the  field  Daven- 
port was  seen  going  from  the  direction  of  the  place  where  the  shots  were 
heard  and  the  body  afterwards  found.  He  also  told  the  witness  on  the  Thurs- 
day after  the  killing  that  the  first  shot  did  not  kill  Ike  Bailey.  Davenport 
and  his  wife  knew  that  Ike  Bailey  went  to  the  Lake  field  that  evening,  and 
were  the  only  persons  who  knew  of  this,  so  far  as  the  evidence  shows. 

The  witness  Armstead  Cove  was  the  half-brother  of  the  appellant,  and 
lived  with  him,  and  owned  an  old  shotgun  in  very  bad  repair.  The  ramrod 
and  piece  of  stock  found  by  the  body  belonged  to  this  gun.  The  night  of  the 
evening  the  body  was  found  Armstead  Cove,  Henry  Davenport,  Jim  Will- 
iams, and  appellant  were  arrested  and  taken  to  the  inquest  separately.  The 
constable  and  a  crowd  of  armed  men,  in  an  excited  condition,  were  present, 
threatening  to  kill  all  the  prisoners.  They  were  taken  out  and  threatened 
with  death  if  they  did  not  confess.  When  it  was  brought  to  the  knowledge 
of  Cove  that  the  ramrod  was  identified  as  being  his,  and  being  threatened 
with  death,  he  said  that  the  appellant,  Hines,  told  him  at  the  horse  lot  that 
be  had  killed  Ike  Bailey  with  his  (Cove's)  gun,  and  pointed  to  some  brush- 
beaps,  and  said  the  gun  was  under  one  of  them.  One  hour  and  thirty  min- 
utes before  daylight,  he,  with  the  constable  and  others, — he  guiding  them, — 
went  straight  to  the  brush-heap,  and  to  the  side  of  the  heap  where  the  gun 
was;  stopping  at  no  other,  though  he  insisted  that  he  had  examined  several 
others  before  finding  the  gun. 

Ike  Bailey,  the  deceased,  and  Bob  Hines  had  had  some  trouble  about  some 
cotton,  in  which  it  was  charged  that  Hines  stole  the  cotton  from  Bailey. 
Hines  was  under  bond  to  appear  and  answer  the  charge.  Davenport  was  the 
principal  witness  against  Hines  in  the  cotton  case.  Two  or  three  witnesses 
testified  that  Hines  had  threatened  to  kill  Bailey. 
v.lOs.w.no.8 — 29 
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The  state  attempted  to  explain  some  of  the  facts  which  tend  to  show  that 
'Cove  and  Davenport  were  accomplices,  but,  this  being  a  question  for  the  jury, 
•the  court  could  not  assume  that  the  explanations  were  full  and  complete,  and 
"withdraw  the  question  of  accomplice  vel  non  from  the  jury,  or  refuse  to  call 
their  attention  to  this  question  by  proper  instructions. 

Again,  there  is  no  attempt  to  explain  some  of  the  most  cogent  facts  which 
tend  to  show  these  witnesses  to  be  accomplices.  We  mean  by  "explain,"  to 
render  these  facts  completely  consistent  with  the  hypothesis  that  neither  Cove 
nor  Davenport  were  accomplices.  Let  us  present  a  case  so  as  to  illustrate  our 
views  upon  this  subject:  There  is  evidence  in  a  case  tending  to  show  that  a 
witness  upon  whose  testimony  the  state  relies  alone  or  in  part  for  conviction 
was  an  accomplice,  but  the  other  facts  in  the  case  render  it  reasonably  certain 
that  the  witness  was  not  an  accomplice.  Can  the  trial  judge  assume  these 
facts,  to- wit,  the  facts  which  render  it  reasonably  certain  that  the  witness  was 
not  an  accomplice,  to  be  true,  and  refuse  to  submit  to  the  jury  the  law  relat- 
ing to  the  testimony  of  an  accomplice?  We  seriously  doubt  if  in  any  case  the 
judge  can  so  assume  and  refuse  to  instruct  upon  the  question  of  an  accom- 
plice. But,  to  warrant  the  court  in  thus  acting,  the  case  must  be  one  in  which 
the  testimony  which  tends  to  show  the  witness  to  be  an  accomplice  is  very 
slight,  and  the  other  facts  must  render  it  absolutely  certain  that  he  (witness) 
is  not  an  accomplice.  The  rule  that  the  court  should  charge  upon  the  theory 
of  the  case  relied  upon  by  the  accused  should  be  applied  to  this  question.  But 
in  this  case,  there  being  evidence  strongly  tending  to  show  that  Cove  and 
Davenport  were  accomplices,  do  the  other  facts  in  the  case  render  it  even  rea- 
sonably certain  that  they,  nor  either  of  them,  were  not  accomplices  ?  They  do 
not,  and  hence  the  necessity  for  the  proper  instructions  relating  to  the  testi- 
mony of  an  accomplice. 

We  will  relate  briefly  the  facts  bearing  on  Cove  which  tend  to  show  him  an 
accomplice:  Deceased  was  killed  with  his  gun.  He  had  access  to  his  gun,  it 
being  in  his  house.  He  denied  all  knowledge  of  the  crime.  He  went  at  night 
with  the  officers  and  others  to  the  brush-pile,  guiding  them.  He  went  to  the 
pile— there  being  a  number  of  brush-piles  in  the  clearing — in  which  the  gun 
was  concealed.  He  went  directly  to  the  pile  which  contained  the  gun,  and 
directly  to  the  side  of  the  pile  where  the  gun  was  concealed.  Upon  the  trial 
he  swears  that  he  went  to  several  piles  before  he  found  the  right  one.  This  was 
shown  to  be  false.  Now,  Hines  may  have  told  him  where  the  gun-  was  con- 
cealed, and  may  have  given  him  such  a  description  of  the  brush-pile,  its  local- 
ity, etc.,  as  to  enable  him  to  go  at  night  directly  to  it;  but  this  would  be  re- 
markable. But  to  give  him  such  a  description  and  such  directions  as  to  en- 
Able  him  to  go  at  night  to  the  right  pile,  and  to  the  right  side.of  the  pile  of  trash 
at  which  the  gun  was  concealed,  is  not  reasonable.  Especially  bo  when  consid- 
ered in  the  light  of  his  statement  bearing  upon  this  matter.  He  says  that  Hines 
told  him  that  he  had  killed  Ike  Bailey  with  his  (Cove's)  gun,  and  pointed  to 
some  brush-heaps,  and  said  it  was  under  one  of  them.  There  is  no  pretense 
that  the  appellant  pointed  out  the  particular  pile,  or  gave  the  witness  such 
description  of  it  as  would  enable  him  to  go  directly  to  it.  This  is  contra- 
dicted by  the  witness  himself  in  this:  that  he  "did  turn  down  two  or  three 
brush-heaps  in  hunting  for  the  gun."  Now,  under  these  facts,  it  is  reason- 
able to  infer  that  this  witness  did  not  obtain  knowledge  of  the  whereabouts  of 
the  gun  from  the  defendant.  But,  be  this  as  it  may,  these  facts  tending 
strongly  to  inculpate  the  witness  as  a  principal  or  an  accessory,  the  question 
of  accomplice  vel  non  should  have  been  submitted  to  the  jury,  with  instruc- 
tions that,  if  they  found  him  to  be  an  accomplice,  then,  to  convict  on  his  evi- 
dence, he  should  be  corroborated  as  the  law  directs. 

As  to  whether  Davenport  was  an  accomplice  or  not,  that  also  should  have 
been  submitted  to  the  jury,  with  proper  instructions. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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Dooley  t>.  Montgomery  et  ah 
(Supreme  Court  of  Texas.    January  15,  1889.) 

1.  HU8BANB  AND  WlPB— COMMUNITY  PROPERTY— DEED  BY  HUSBAND— ESTOPPEL. 

One  who  assumes,  by  virtue  of  a  power  of  attorney,  to  oonvey  land  deeded  to  his 
wife  during  the  marriage,  estops  himself  and  his  neirs  to  claim  the  land,  since, 
though  the  power  of  attorney  is  of  no  effect,  the  land  is  under  Rev.  St.  Tex.  art. 
2852,  community  property,  which  during  the  marriage  maybe  conveyed  by  the  hus- 
band alone. 
%  Trespass  to  Try  Title— Pleading — Estoppel. 

The  defense  of  estoppel  may  be  raised  in  trespass  to  try  title  under  a  plea  of  not 
guilty. 

Appeal  from  district  court,  Harris  county. 

Trespass  to  try  title  by  Catherine  Montgomery,  her  husband,  and  others 
against  H.  H.  Dooley  and  others.  Plea  of  not  guilty.  Judgment  for  plain- 
tiff.   Defendant  Dooley  appeals. 

W.  if.  Shaw  and  8.  R.  Perryman,  for  appellant.  F.  G.  MorrU%  for  ap- 
pellees. 

Henky,  J.  This  is  an  action  of  trespass  to  try  title.  The  defendant 
pleaded  not  guilty.  The  case  was  tried  by  the  court  without  a  jury,  and  judg- 
ment was  rendered  in  favor  of  the  plaintiffs  for  the  land.  The  defendant  ap- 
pealed. 

The  record  shows  a  regular  chain  of  title  down  to  Amelia  Harrell,  she  be- 
ing at  the  time  of  the  conveyance  to  her  the  wife  of  Josiah  T.  Harrell.  The 
deed  to  her  was  made  in  1845,  and  recited  receipt  of  consideration  of  $500. 
There  was  no  recital  in  the  dejed  or  fact  in  evidence  giving  to  the  deed  to  the 
wife  other  than  its  operation  of  conveying  the  title  to  the  community.  The 
wife  made  to  her  husband  a  power  of  attorney  in  terms  authorizing  him  to 
sell  the  land.  Afterwards,  and  during  the  life  of  the  wife,  the  husband,  in 
pursuance  of  the  terms  of  this  power  of  attorney,  deeded  the  land  to  John  H. 
Walton.  This  deed  contains  the  following  clause:  "I,  the  said  attorney,  de- 
clare that  I  am  duly  authorized  to  sell  and  convey  said  property,  and  that  I 
will  warrant  and  defend  the  same  against  any  and  all  claims  whatever/'  The 
record  shows  a  regular  chain  of  title  from  Walton  to  appellant.  Amelia  Har- 
rell died  intestate,  and  appellees  are  her  only  heirs. 

Appellant  assigns  as  error  that  "the  court  erred  in  giving  judgment  for 
plaintiff,  because  the  proof  shows  that  the  property  in  question  was  the  com- 
munity property  of  J.  T.  and  Amelia  Harrell,  and  the  deed  executed  by  him, 
and  signed  by  him  as  attorney  in  fact  for  said  Amelia  Harrell,  is  in  law  a 
legal  and  valid  conveyance  of  said  community  property." 

We  agree  in  every  particular  with  this  assignment.  The  wife's  power  of 
attorney  gave  the  husband  no  power  to  sell  the  land,  but,  because  it  was  com- 
munity property,  he  had  full  power  under  the  law  to  sell  it.  Rev.  St.  art. 
2852.  The  conveying  clause  of  the  deed  to  Walton  sufficiently  shows  that 
the  land  was  conveyed  as  the  property  of  the  wife,  and  the  husband's  name  is 
signed  to  the  deed  only  as  the  agent  of  his  wife.  In  the  case  of  Heard  v. 
Hall,  16  Pick.,460,  it  is  said  to  be  "the  well-established  rule  of  equity  that 
where  one  having  title  acquiesces  in  the  disposition  of  his  property,  for  a  val- 
uable consideration,  by  a  person  pretending  to  title,  and  having  color  of  title, 
he  shall  be  bound  by  such  disposition,  and  shall  not  afterwards  be  allowed 
to  set  up  his  own  title  against  the  purchaser.  And  so  it  has  been  held  that 
if  one  having  title. stands  by  while  another  purchases  from  a  third  person 
claiming  title,  and  does  not  forbid  the  purchase  or  disclose  his  own  title,  he 
shall  be  bound.  A  fortiori,  if  he  encourages  the  purchase,  or,  as  in  the  pres- 
ent case,  a  person  sells  his  own  property  as  the  property  of  another,  to  a  bona 
fide  purchaser,  for  a  valuable  consideration.    In  this  case  the  petitioner  ex- 
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pressly  covenants  that  he  is  lawfully  authorized  and  empowered  to  make  sale- 
of  the  granted  premises.  Most  certainly  he  was  not  so  authorized;  and  this 
covenant  operates  to  avoid  circuity  of  action,  by  way  of  rebutter,  and  estops 
the  petitioner  from  setting  up  his  title."  We  think  the  deed  of  the  husband 
conveyed  to  Watson  the  common  title  of  the  husband  and  wife,  and  left  no* 
estate  for  the  heirs  of  the  husband  or  wife  to  take  at  their  deaths.    . 

It  was  objected  in  the  court  below,  and  is  insisted  here,  that  the  defense  by 
estoppel  must  be  specially  pleaded.  We  think  that  in  the  action  of  trespass- 
to  try  title  the  proof  is  admissible  under  the  plea  of  not  guilty.  Eev.  St.  art. 
4793;  Mayer  v.  Ramsey,  46  Tex.  371. 

The  judgment  of  the  district  court  will  be  reversed,  and  such  judgment 
here  rendered  as  ought  to  have  been  rendered  by  the  court  below,  which  will 
be  that  the  appellees  take  nothing  by  their  suit,  and  that  appellant  recover  of 
them  all  costs  of 'the  court  below,  and  of  this  court;  and  it  is  accordingly  so- 
ordered* 


Blanton  v.  Mates. 
(Supreme  Court  of  Texas.    January  16, 1889.) 

1.  Executors  and  Administrators— Sale  of  Land— Validity. 

An  executor  sold  land  of  his  testator,  the  validity  of  the  sale  depending  on  the  ex- 
istence of  debts  due  from  the  estate  at  that  time.  The  taxes  of  the  estate  amounted; 
annually  to  about  1800,  and  at  least  part  of  one  year's  taxes  were  due  at  testator's 
death,  which,  with  part  of  the  taxes  for  another  year,  were  paid  daring  the  execu- 
tor's continuance  in  office.  Another  sum  was  probably  paid  by  the  executor.  The 
executor,  on  the  day  before  the  taxes  first  mentioned  were  paid,  borrowed  money 
for  that  purpose,  mortgaging  land  of  the  estate.  The  administratrix,  who  suc- 
ceeded said  executor  at  his  death,  reported  that  the  estate  owed  a  considerable  sum 
when  she  became  administratrix,  all  which  she  had  paid  except  some  taxes  accru- 
ing since  her  appointment.  Held  sufficient  evidence  to  justify  a  verdict  that  the 
estate  was  indebted  at  the  time  of  the  sale. 

2.  Same. 

Such  a  sale  would  be  valid  if  debts  existed,  whether  the  executor  properly  used, 
the  proceeds  or  not. 

8.  Same— Good  Faith  of  Purchaser, 

Whether  the  purchaser  bought  the  land  in  good  faith,  believing  it  to  be  sold  for 
the  payment  of  debts  or  not,  Is  immaterial,  when  the  jury  have  found  that  such 
debts  actually  existed ;  and  instructions  given  and  evidence  admitted  on  that  issue, 
if  improper,  are  not  ground  for  reversal. 

4.  AppeaI/— Review — Objections  Waived. 

An  objection  to  a  juror  for  disqualification,  if  discovered  during  the  trial,  must, 
be  then  brought  to  the  notice  of  the  court,  or  it  will  be  waived. 

5.  Juby — Summoning — Oath  op  Sheriff. 

Under  Rev.  St.  Tex.  art.  3056,  providing  that  a  sheriff,  when  necessary  to  summon 
talesmen  as  jurors,  shall  be  .sworn  to  summon  impartial  and  sensible  men,  etc.,  an 
oath  once  taken  during  the  term  is  sufficient,  and  need  not  be  repeated  at  each 
time  it  becomes  his  duty  to  so  summon  talesmen. 

Appeal  from  district  court,  Liberty  county. 

Action  by  M.  ft.  Blanton,  administratrix  d.  o.  n.  o.  La.  of  the  estate  of  T. 
Schlutter,  deceased,  to  recover  lands,  and  the  rents  and  profits  .thereof,  from 
one  J.  J.  Mayes.  The  land  had  been  sold  by  John  Howard,  formerly  execu- 
tor of  said  Schl  utter 's  will,  to  pay  debts,  and  purchased  by  Mayes.  A  for- 
mer trial  resulted  in  a  verdict  and  judgment  for  plaintiff,  which  was  reversed 
on  appeal.  3  S.  W.  Rep.  40.  A  second  trial  resulted  in  a  judgment  for  de- 
fendant, and  plaintiff  appeals.  Rev.  St.  Tex.  art.  3056,  provides  that,  when 
it  shall  be  necessary  to  summon  talesmen  to  serve  on  a  jury,  an  oath  shall  be 
administered  to  the  sheriff,  to  the  effect  that  he  shall  select  impartial,  sober K 
and  sensible  men,  etc. 

Wharton  Branch,  for  appellant.    Cleveland  &  Loekhart,  for  appellee. 
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Stayton,  C.  J.  On  a  former  appeal  it  was  held  that  the  one  executor  who 
qualified  had  the  power  to  sell  the  land  in  controversy  to  appellee,  if  debts 
against  the  estate  represented  by  him  existed.  67  Tex.  246,  8  S.  W.  Rep.  40. 
On  the  trial  from  which  this  appeal  is  prosecuted,  the  court  instructed  the 
jury,  in  effect,  that  the  title  acquired  by  appellee  through  his  purchase  was 
valid,  if  at  the  time  he  purchased  there  were  debts  against  the  estate  repre- 
sented by  the  executor  which  made  it  necessary  for  him  to  make  the  sale;  and 
it  further  placed  the  burden,  not  only  of  showing  these  facts,  but  that  the 
money  paid  by  appellee  for  the  land  was  applied  by  the  executor  to  the  pay- 
ment of  those  debts,  on  the  appellee.  Under  this  charge,  which  placed  on  ap- 
pellee a  burden  greater  than  the  law  imposes  upon  him,  a  verdict  was  ren- 
dered in  his  favor.  If  the  evidence  was  sufficient  to  show  that  debts,  legally 
a  charge  on  the  estate  of  the  testator,  existed  at  the  time  appellee  bought 
from  the  executor,  then  the  judgment  must  be  affirmed,  unless  there  be  some 
error  in  the  proceedings  not  involved  in  the  question  of  the  power  of  the  ex- 
ecutor to  sell  the  land. 

The  testator,  Schl  utter,  died  on  May  6,  1875,  and  soon  after  that  date 
Howard,  one  of  the  three  executors  named  in  the  will,  caused  it  to  be  pro- 
bated and  qualified  as  executor,  the  others  having  declined  to  do  so.  The  will 
and  order  of  probate  court  authorized  the  administration  of  the  estate  with- 
out the  control  of  the  court.  The  executor,  Howard,  died  on  June  25,  1876, 
after  having  sold  and  conveyed  the  land  in  controversy  on  January  27,  1876, 
to  appellee,  in  consideration  of  $1,000  then  paid.  On  August  4,  1876,  Hppel- 
lant  was  appointed  administratrix  of  the  estate.  She  does  not  show  fully 
what  particular  debts  stood  against  the  estate  at  the  time  she  qualified,  but 
in  a  report  made  by  her  to  the  probate  court,  to  its  March  term,  1878,  she 
stated  "that,  while  the  estate  is  entirely  solvent,  yet  considerable  indebtedness 
hung  over  it  at  the  time  petitioner  assumed  the  responsibility  and  duties 
•of  the  administration;  that  the  estate,  among  other  items,  was  largely  in  ar- 
-sears  to  the  state,  county,  and  municipality  for  overdue  taxes  and  penalties. n 
She  then  proceeds  to  state  that  from  money  derived  from  the  estate,  other 
than  by  sale  of  property,  she  had  succeeded  in  paying,  at  the  time  the  report 
was  made,  all  indebtedness  against  the  estate,  except  about  $800  due  for 
taxes  for  the  year  1877.  The  evidence  further  shows  that  a  part,  at  least,  of 
the  taxes  due  for  the  year  1874,  were  unpaid  at  the  time  of  the  death  of  the 
testator;  that  taxes,  state,  county,  and  municipal,  were  paid  on  August  7, 
1875,  but  that  of  this  the  municipal  tax  was  for  the  year  1875,  and  the  state 
and  county  taxes  for  the  year  1874.  It  is  not  shown  that  state  and  county 
taxes  for  the  year  1875  were  paid  by  the  executor,  but  it  does  appear  that 
they  were  not  paid  by  appellant,  and  does  not  appear  that  they  are  unpaid. 
The  inference  is  strong  that  the  executor  paid  them.  The  taxes  for  the  year 
1876  had  accrued  before  the  land  in  controversy  was  sold  to  appellee,  and  were 
not  paid  until  after  appellant  qualified  as  administratrix.  On  the  day  before 
the  municipal  taxes  for  1875,  and  the  state  and  county  taxes  for  1874,  were 
paid,  it  is  shown  that  the  executor  for  the  estate  borrowed  $1,150,  to  secure 
which  he,  joined  by  the  widow  of  the  testator,  who  owned  half  of  the  estate, 
•executed  a  mortgage  on  property  of  the  estate.  It  is  further  shown  that  the 
money  thus  borrowed  was  procured  to  pay  taxes,  and  that  for  this  purpose  it 
was  turned  over  to  the  executor,  but  that  it  was  not  repaid  to  the  lender  un- 
til after  appellant  qualified  as  administratrix. 

Taxes  due  at  the  time  of  the  death  of  the  testator,  and  those  subsequently 
accruing,  would  constitute  debts  of  the  estate  that  would  empower  the  exec- 
utor to  sell  property;  and  we  do  not  see,  if  he  borrowed  money  on  the  credit 
■of  the  estate  to  pay  taxes  imposed  by  law,  that  the  indebtedness  thus  created 
would  not  be  one  that  would  empower  him  to  sell  property  in  order  to  raise 
money  to  discharge  it.  Taxes  on  the  estate  seem  to  have  amounted  to  about 
4800  annually,  and,  if  no  other  indebtedness  than  for  accrued  taxes  for  the 
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years  1874,  1875,  and  1876  were  shown  to  have  existed,  this  would  be  suffi- 
cient to  confer  on  the  executor  the  power  to  sell  which  he  exercised  in  mak- 
ing the  sale  to  appellee.  Looking  to  the  evidence,  there  was  no  error  in  that 
part  of  tbe  court's  charge  which  informed  the  jury  that  the  existence  of  in- 
debtedness on  the  part  of  the  estate,  at  the  time  the  executor  sold  to  appellee, 
would  confer  on  the  former  the  power  to  make  the  sale;  for  the  indebtedness* 
shown  was  all  such  as  would  confer  on  the  executor  the  power  to  sell.  There 
was  no  objection  to  the  evidence  of  indebtedness  offered,  on  the  ground  that 
there  was  no  sufficient  pleading  to  authorize  the  admission  of  the  evidence. 

The  appellee  pleaded  that  he  purchased  the  property  in  good  faith;  that 
it  was  sold  to  pay  debts  of  the  estate,  or  the  beneficiaries  under  tt\e  will  had 
the  benefit  of  the  money  paid  by  him^  and  he  sought  its  recovery,  in  case  he- 
was  not  entitled  to  hold  the  land.  Evidence  was  offered  under  these  pleas,, 
and  it  is  urged  that  it  was  error  to  admit  evidence  of  the  good  faith  of  appel- 
lee in  making  the  purchase,  and  paying  the  price  of  the  land,  or  to  give  a. 
charge  under  which  the  jury  might  have  found  on  this  issue  in  favor  of  ap- 
pellee if  they  had  not  found  in  his  favor  for  the  land.  The  evidence  was 
properly  admitted,  and  the  charges  on  this  issue  correctly  given;  but,  if  there 
had  been  error  in  either  of  these  respects,  it  would  be  immaterial,  for  on  the 
issue  of  title  to  the  land  the  finding  was  in  favor  of  appellee,  which  could  not 
in  any  manner  have  been  affected  by  the  evidence  and  charges  given  on  an* 
other  issue. 

Appellant,  for  the  purpose  of  showing  that  the  executor  had  not  applied 
the  money  received  from  appellee  to  the  discharge  of  the  debts  of  the  estate,, 
proposed  to  prove  a  settlement  made  between  the  executor  of  Howard's  will 
and  the  appellant  as  the  administratrix  of  the  estate  of  Schlutter,  but,  on  ob- 
jection, it  was  excluded.  Such  evidence  would  have  been  admissible  for  the- 
purpose  of  showing  that  neither  the  estate  of  Schlutter,  nor  the  beneficiaries- 
under  his  will,  ever  received  benefit  from  the  money  paid  to  Howard  by  ap- 
pellee, but  as  tbe  case  was  disposed  of  became  unimportant;  for,  in  order  that 
appellee  should  be  entitled  to  the  land  under  his  purchase  from  the  executor, 
it  was  not  necessary  that  he  should  show  that  the  latter  properly  appropriated 
the  money  paid  by  him  for  the  land.  It  was  sufficient  that  he  showed  a  state- 
of  facts  that  gave  the  executor  power  to  sell. 

The  fourth,  seventh,  eighth,  ninth,  and  tenth  assignments  of  error  relate- 
to  the  ruling  of  the  court  in  giving  and  refusing  charges  upon  the  facts  which, 
would  confer  power  on  the  executor  to  sell  the  land  to  appellee,  and  have  al- 
ready been  considered.  The  action  of  the  court  in  these  respects  was  as  favor- 
able to  appellant  as  the  former  decision  made  in  this  case,  following  Johnson 
v.  Boioden,  43  Tex.  674,  and  Anderson  v.  Stockdale,  62  Tex.  54,  would  au- 
thorize. 

A  juror  was  impaneled  on  the  jury  that  tried  this  cause  who  was  disquali- 
fied for  jury  service  by  reason  of  having  been  convicted  of  a  disqualifying 
crime.  At  the  time  the  jury  were  impaneled  this  fact  was  not  known  to  ap- 
pellant or  her  counsel,  but  before  the  cause  was  submitted  to  the  jury  the  fact 
became  known  to  them,  and  they  raised  no  objection  to  proceeding  with  the 
Jury  as  impaneled,  but  took  the  chances  of  a  verdict  in  her  favor,  and  for  th* 
first  time  raised  the  question  on  motion  for  new  trial.  We  think  the  objec- 
tion came  too  la(£. 

To  fill  up  the  jury  it  became  necessary  to  summon  three  talesmen,  one  oC 
whom  was  challenged  by  appellant,  who  thereby  exhausted  her  peremptory 
challenges.  The  others  were  not  shown  to  be  subject  to  challenge  for  cause,, 
and  were  impaneled.  It  was  urged,  as  ground  for  new  trial,  that  the  oath 
prescribed  by  article  3056,  Rev.  St.,  was  not  administered  to  the  sheriff  be- 
fore he  summoned  these  jurors,  and  the  action  of  the  court  in  overruling  the 
motion  for  a  new  trial,  based  on  this  ground,  is  assigned  as  error.  It  ap- 
pears, however,  from  the  statement  of  the  court  contained  in  an  explanation* 
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to  the  judgment  overruling  the  motion,  that  the  oath  prescribed  by  that  arti- 
cle had  been  administered  to  the  sheriff  on  a  former  day  of  the  term,  and  that 
when  the  order  to  summon  talesmen  was  given  in  this  case  the  attention  of 
the  sheriff  was  again  called  to  his  duties  under  the  oath  prescribed.  We  think 
this  was  a  compliance  with  the  law,  and  that  it  is  not  necessary  that  the  oath* 
prescribed  by  the  article  referred  to  should  be  administered  to  the  sheriff 
every  time  it  becomes  necessary  during  a  given  term- to  summon  jurors  other 
than  those  selected  by  the  jury  commissioners.  If  this  were  not  so,  appel- 
lant or  her  counsel  should  have  objected  to  the  jurors  at  the  proper  time,  be- 
ing present  and  cognizant  of  what  was  done  in  filling  up  the  jury. 

In  the  motion  for  new  trial  it  was  stated  that  appellant  believed  the  two 
talesmen  were  not  impartial  persons,  but  no  effort  was  made  before  they  were 
impaneled  to  ascertain  whether  this  was  so.  The  chief  objection  to  the  two 
jurors  seems  to  have  been  that  they  were  intelligent  men,  and  of  strong  will, 
while  the  other  ten  were  not  of  that  class. 

We  find  no  error  that  calls  for  a  reversal  of  the  judgment,  and  it  will  be  af- 
firmed.   It  is  so  ordered. 


Fisher  v.  Dow  et  al. 
{Supreme  Court  of  Texas.    January  18, 1880.) 

1.  Vendor  and  Vendee— Action  fob  Price— Failure  or  Title. 

Where  a  vendee  of  land,  who  has  since  conveyed  such  title  as  he  received,  is  sued 
for  damages  for  failure  to  deliver  goods  agreed  on  as  the  purchase  price,  he  can  de- 
fend on  the  ground  of  failure  of  title,  if  at  all,  only  by  showing  a  complete  failure 
of  title  in  his  vendors,  or  a  failure  of  such  title  as  they  represented  that  they  had 
at  the  time  of  sale. 

8.  Dbuvert— Contracts— Performance— Waiver  of  Demand. 

Under  a  contract  providing  for  the  delivery  of  lumber  on  the  purchaser's  order, 
notice  by  the  seller  to  the  purchaser's  attorney,  the  latter  having  called  for  a  set- 
tlement, that  the  seller  would  not  deliver  on  account  of  failure  of  title  to  land  given 
in  exchange,  is  a  waiver  of  a  demand  for  delivery  of  the  goods. 

8.  Appeal— Review— Weight  of  Evidence. 

A  finding  that  the  value  of  lumber  sued  on  was  910  per  thousand  will  not  be  dis- 
turbed, though  the  only  competent  testimony  as  to  its  value  was  that  of  one  wit- 
ness that  lumber  generally  at  the  place  was  worth  about  $10,  it  appearing  that  de- 
fendant, who  was  to  deliver  the  lumber,  testified  afterwards,  and  failed  to  testify 
as  to  the  value,  and  that  the  contract  called  for  first-class  merchantable  lumber. 

Appeal  from  district  court,  Polk  county. 

Action  by  Dow  Bros,  against  Charles  N.  Fisher  for  damages  for  failure  to 
deliver  lumber  according  to  contract.  Judgment  for  plaintiffs,  and  defendant 
appeals. 

R.  27.  Carry,  for  appellant.  J".  A,  McCardell  and  Joe  Holshausen,  for  ap- 
pellees. 

Gaines,  J.  Harriet  E.  Moore  and  her  son,  Tom  Moore,  conveyed  to  appel- 
lant a  lot  in  the  town  of  Livingston,  and  a  tract  of  land,  near  the  town,  of 
four  acres,  for  which  he  executed  a  contract  in  the  form  of  a  promissory  note 
for  the  delivery  to  Harriet  Moore  or  order  of  50,000  feet  of  lumber  on  the  1st 
of  September,  1884.  Mrs.  Moore  transferred  the  obligation  to  her  son,  to 
whom  Fisher  delivered  one-half  of  the  lumber  before  the  obligation  became 
due.  Tom  Moore  then  assigned  the  contract  to  appellees.  Fisher  having  de- 
clined to  deliver  the  lumber,  the  assignees  brought  this  suit  to  recover  dam- 
ages, and  obtained  a  judgment. 

The  defenses  set  up  in  the  court  below  were  that  Tom  Moore,  who  made 
the  sale,  represented  to  the  defendant  that  the  title  to  the  lot  was  good,  but 
that  the  title  had  wholly  failed,  and  that  no  demand  had  been  made  upon  de- 
fendant for  the  lumber.    The  defendant  testified  that  "Tom  Moore,  at  the 
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time  of  the  trade,  represented  that  the  title  to  the  land  was  perfectly  good; 
that  they  had  a  good  title  from  George  W.  Davis,  and  also  had  title  by  limita- 
tion." It  was  agreed  that  the  survey  of  which  the  lot  was  a  part  "was  titled 
by  the  government  of  Mexico"  to  M.  L.  Choate,  and  defendant  introduced  ft 
deed  from  Choate  to  Polk  county  for  a  portion  of  the  league,  and  showed  that 
the  lot  was  a  part  of  the  land  so  conveyed,  but  made  no  further  proof  as  to 
the  title.  He  also  testified  that,  being  threatened  with  a  suit,  and  being  sat- 
isfied his  title  was  not  good,  he  had  conveyed  the  lot  to  the  Presbyterian 
Church,  to  whom  the  county  had  leased  it  for  99  years.  If  defendant,  after 
having  conveyed  such  title  as  had  been  granted  to  him  by  the  vendors  of  the 
lot,  and  by  such  action  placed  it  out  of  his  power  to  reconvey  to  them  or  their 
assigns  such  title  as  he  had  received,  could  be  permitted  at  all  to  defend 
against  his  contract  on  the  ground  of  a  failure  of  title,  it  could  only  be  by 
showing  absolutely  that  the  vendors  had  no  title  whatever,  and  especially 
that  they  did  not  have  such  title  as  they  represented.  He  made  no  offer  to 
show  that  his  vendors  did  not  have  title  by  limitations,  and  we  think  this  was 
fatal  to  his  special  defense. 

The  contract  provided  that  the  lumber  should  be  delivered  upon  the  cars 
upon  the  order  of  Mrs.  Moore,  and  that  it  should  be  of  such  dimensions  as 
she  should  direct.  No  order  for  the  lumber  was  proved,  and  it  is  claimed 
that  in  the  absence  of  proof  of  a  demand  according  to  the  terms  of  the  agree- 
ment, the  plaintiff  was  not  entitled  to  recover.  It  was,  however,  shown  that 
in  a  short  time  after  the  obligation  matured,  the  attorney  for  the  plaintiffs 
called  upon  the  defendant  for  a  settlement,  and  that  he  was  told  by  the  de- 
fendant that  the  title  to  the  lot  had  failed,  and  that  he  made  no  offer  to  the 
attorney  to  deliver  the  lumber.  He  had  previously  informed  the  plaintiffs 
that  he" would  not  deliver  it,  on  account  of  the  failure  of  title  te  the  lots. 
This  must  be  deemed  a  waiver  of  any  further  demand.  A  special  demand, 
stating  the  quantities  and  dimensions  of  the  lumber,  after  this,  would  have 
been  but  an  empty  form.  Besides,  the  contract  would  seem  to  have  con- 
templated that  the  lumber  was  to  be  shipped  upon  the  cars,  and,  it  is  to  be 
presumed,  to  such  persons  as  the  holder  of  the  agreement  might  contract  to 
deliver  it.  After  defendant  refused  to  comply,  plaintiffs  could  not  have  con- 
tracted safely  with  third  parties  for  the  delivery  of  lumber  from  this  source. 
We  think  no  further  demand  than  that  shown  in  the  evidence  was  neces- 
sary. 

It  is  also  insisted  that  there  was  no  competent  proof  of  the  value  of  the 
lumber  at  the  time  and  place  of  delivery.  The  lumber  was  to  be  delivered  in 
Livingston.  The  testimony  of  the  witness  Moore  as  to  the  price  in  Belton 
was  irrelevant.  The  only  other  evidence  as  to  value  was  that  of  a  witness, 
testifying  at  the  place  of  delivery,  that  he  "thought  that  lumber  was  worth 
about  $10  per  thousand  feet."  There  is  a  bill  of  exceptions  in  the  record, 
which  shows  that  defendant  objected  to  the  proof  of  the  value  of  the  lumber 
offered,  upon  the  ground  that  the  evidence  was  not  confined  to  the  time  and 
place  of  delivery,  and  the  quality  of  the  lumber  mentioned  in  the  contract. 
The  objection  was  overruled,  but  what  particular  testimony  was  admitted 
over  the  objection  does  not  appear.  A  modification,  appended  to  the  bill  by 
the  trial  judge  states  that  the  testimony  showed  that  the  value  of  the  25,- 
000  feet  of  lumber  unpaid  was  $10  per  thousand  feet,  making  $250.  No 
specific  objection  was  made  to  this.  The  defendant  subsequently  testified  in 
the  case,  and  the  presumption  is  that  he  knew  the  value  of  the  property  he 
tad  contracted  to  deliver,  and  that,  if  it  was  not  worth  at  the  time  of  the  de- 
livery the  amount  testified  to  by  plaintiff's  witness,  he  would  have  said  so. 
We  think  that  the  evidence  in  connection  with  defendant's  failure  to  testify 
upon  the  point  warranted  the  finding  of  the  value  of  the  lumber  at  the  time 
of  the  breach  of  the  contract,  although  the  witness  did  not  expressly  say  the 
lumber  was  worth  so  much  at  that  date.    The  fact  that  the  evidence  showed 
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only  tbe  value  of  lumber  generally  could  not  have  prejudiced  the  defendant, 
because  his  contract  called  for  first-class  merchantable  lumber.  If  lumber 
generally  is  worth  810  per  thousand  feet,  first-class  lumber  must  be  worth  as 
much.  The  lumber  having  been  paid  for  in  advance,  the  plaintiffs  were  en- 
titled to  recover  the  highest  market  price  of  the  lumber  at  any  time  from  the 
demand  to  the  day  of  the  trial,  but  it  may  be  not  to  interest  from  the  date  of 
the  breach.  Masterson  v.  Qoodlett,  46  Tex.  403.  But  the  judgment  and  find- 
ings of  the  court  show  that  the  court  found  the  value  of  the  property  at  the 
date  when  the  lumber  should  have  been  delivered,  and  we  think  the  facts  and 
-circumstances  in  evidence  warranted  the  conclusion  of  value  so  found. 

It  is  also  complained  that  the  court  erred  in  its  conclusion  of  law  that  the 
measure  of  plaintiff's  damage  was  the  value  of  the  lumber,  with  interest  from 
-June  1,  1884.  This  is  erroneous.  But  the  error  is  evidently  clerical.  The 
judgment  shows  upon  its  face,  that  in  computing  the  damages  interest  was 
allowed  from  the  day  on  which  the  suit  was  brought.  The  evidence  was  that 
defendant  was  called  upon  for  a  settlement,  and  declined  it,  after  the  contract 
matured,  and  before  the  suit.  The  exact  date  was  not  fixed,  and  hence  the 
court,  construing  the  evidence  upon  this  matter  most  favorably  to  the  defend- 
ant, as  it  should,  only  allowed  interest  from  the  date  of  the  institution  of  tbe 
suit. 

This  disposes  of  the  material  questions  in  the  case.  There  are  other  assign- 
ments of  error  to  the  findings  of  the  court,  but  they  relate  to  matters  which, 
in  tbe  view  we  take  of  the  case,  were  not  material  to  its  proper  disposition. 
There  being  no  material  error  in  the  proceedings  of  the  court  below,  the 
judgment  is  affirmed. 


Draper  u.  Htules  et  dL 
(Supreme  Cowrt  of  Texas.    November  80, 1888.) 

-Appeal— Record— Want  or  Assignment  of  Errors— Affirmance. 

Where  there  is  no  bill  of  exceptions,  statement  of  facts,  nor  assignment  of  errors 
in  the  record,  judgment  will  be  affirmed,  under  Rev.  St.  Tex.  art.  10S7,  which  pro- 
vides that  all  errors  not  distinctly  specified  by  an  assignment  of  errors  shall  be 
considered  by  the  supreme  court  as  waived. 

Appeal  from  district  court.  Rusk  county;  J.  G.  Hazlewood,  Judge. 
8.  &.  Stoan,  for  appellant.    /  H.  Turner  and  Martin  Casey,  for  appel- 
lees. 

Walker,  J  In  this  record  there  is  no  bill  of  exceptions,  statement  of 
facts,  nor  assignment  of  errors.  Article  1037,  Rev.  St.,  provides  that  all  er- 
rors not  distinctly  specified  by  an  assignment  of  errors  shall  be  considered  by 
~tbe  supreme  court  as  waived.  In  passing  upon  this  provision  of  the  law, 
the  courts  have  held  that,  in  absence  of  any  assignment  of  errors,  only  an 
•error  in  law  apparent  upon  the  face  of  the  record  will  be  considered.  Sayles, 
Tex.  Civil  St.,  note  to  article  1037,  where  the  cases  are  cited.  In  this  case  the 
judgment  below  is  upon  a  restatement  of  the  final  account  of  the  appellant  as 
the  administrator  of  the  estate  of  John  C.  Dorsett.  A  motion  for  new  trial  was 
•  -overruled,  and  complaint  is  made  of  omission  of  certain  credits.  In  absence  of 
~a  statement  of  facts,  it  cannot  be  known  what  testimony  was  passed  upon  by 
the  court  in  reaching  the  judgment.  The  judgment  is  within  the  jurisdiction  of 
the  court,  and  one  proper  to  be  rendered  upon  testimony  supporting  it.  The 
•complaint  as  to  the  judgment  for  costs  is  not  supported  in  the  record.  If  im- 
properly taxed,  a  motion  in  the  district  court  to  retax  the  costs  is  still  open  as 
a  relief.    The  judgment  must  be  affirmed. 
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Weaver  c.  Nugent  et  at. 

(Supreme  Court  of  Texas.    December  11, 1888.) 

1.  Tbxdbb— Bt  Flbading — Payment  into  Coubt. 

In  an  action  to  set  aside  an  execution  sale  the  tender  of  the  purchase  money  iir 
the  pleadings,  followed  by  a  payment  into  court  of  the  money  bid  at  the  sale,  and 
paid  by  the  purchaser,  is  a  sufficient  tender. 
S.  Fraudulent  Conveyances— Knowledge  op  Grantee. 

Where  defendants  testified  that  the  sale  of  their  real  estate  to  their  brother,  tak- 
ing his  notes  in  payment,  was  for  the  purpose  of  paying  their  debts,  an  instruction 
that  if  the  brother  knew  of  a  Judgment  against  his  sisters,  and  that  it  was  unsatis- 
fied, and  that  the  purchase  left  his  sisters  insolvent,  the  sale  was  fraudulent  in  law, 
is  not  correct,  as  applied  to  the  testimony. 
&  Same— Evidence— Question  fob  Jury.  * 

In  such  a  case,  where  the  execution  debtors  testify  as  to  the  honesty  of  their 
intentions  in  making  the  sale,  the  question  of  fraud  is  properly  left  to  the  jury. 

4.  Same— Consideration— Promissory  Note. 

A  negotiable  promissory  note  is  a  valuable  consideration  for  a  deed,  especially 
where  the  insolvency  of  the  maker  is  not  shown. 

5.  Execution— Sale— Action  to  Set  Aside— Inadequacy  o*  Price. 

In  an  action  to  set  aside  an  execution  sale  for  irregularities  and  Inadequacy  or 

Srice,  a  charge  that  if  the  inadequacy  was  caused  by  any  act  done  by  the  execution 
ebtors,  or  by  their  direction,  it  would  be  no  ground  for  setting  aside  the  sale,  and 
that  the  irregularities  must  be  shown,  and  also  that  they  caused  the  inadequacy,, 
and  were  not  caused  by  the  debtors,  was  proper. 
0.  Same— Irregularities. 

Judgment  was  rendered  on  a  bail-bond  in  favor  of  the  state  without  notice  to  the 
sureties.  No  levy  was  pointed  out  by  the  county  attorney.  The  sureties  did  not- 
know  of  the  judgment.  No  demand  was  made  on  them  for  payment  or  a  levy. 
They  had  personal  property  more  than  sufficient  topay  the  costs.  Land  valued  at- 
about  $7,000  was  sold  at  execution  sale  for  $10.  Held,  that  a  verdict  holding  the 
sale  invalid  for  irregularities  and  inadequacy  of  price  will  be  affirmed. 
7.  Trial— Instructions. 

Where  the  jury  was  charged  as  to  the  effect  of  irregularities  at  an  execution  sale, 
but  not  as  to  what  irregularities  are,  the  charge,  while  defective  for  want  of  full- 
ness, is  not  erroneous,  where  the  attention  of  the  court  is  not  called  to  the  defect 

Appeal  from  district  court.  Red  River  county;  E.  D.  McClellan,  Judge. 
Suns  cfc  Wright,  for  appellant.     Chambers  &  Doak  and  <?.  F.  Burdett,  for 
appellees. 

Walker,  J.  September  21, 1886,  appellant  brought  an  action  of  trespass 
to  try  title  against  Emmett  Nugent,  Eliza  Griffith,  (married  while  suit  was 
pending  to  Higgins,\  and  Miss  Comma  Nugent,  (married  to  Garen.)  for  cer- 
tain lands  described  in  the  petition.  Defendants  pleaded  not  guilty;  and, 
as  to  the  land  which  had  been  levied  on  and  sold  to  the  plaintiff  as  the  prop- 
erty of  Comma  Nugent,  that  it  was  exempt  from  execution  as  the  homestead 
of  herself  and  the  defendant  Emmett,— they  owning  an  undivided  interest  in 
a  tract  of  land  which  had  been  allotted  to  their  mother  during  her  life,  and  to 
certain  of  her  children  at  her  death;  that  the  mother  was  dead,  and  the  land 
had  been  occupied  subsequently  by  them  as  their  home,  neither  being  married. 
The  defendant  Eliza  Griffith  alleged  that  the  lots  14  and  15,  of  34.53  acres  each* 
were  part  of  her  homestead;  she  residing  on  a  two-acre  lot  near, — she  being  & 
widow  with  a  minor  son.  The  sale  was  made  August  3,  1886.  The  defend- 
ants further  allege  that  no  demand  had  been  made  upon  the  said  Mrs.  Grif- 
fith or  Miss  Comma  Nugent  for  money  or  for  a  levy;  that  the  levy  was  made* 
for  the  purpose  of  breaking  them  up;  that  the  property  levied  on  was  reason- 
ably worth  $6,450,  and  the  judgment  $350.;  that  the  lands  were  sold  at  exe- 
cution sale,  and  bought  by  the  plaintiff  at  $10,  a  grossly  inadequate  price, — 
being  about  one-fifth  of  1  percent,  dt  its  value;  tender  was  made  31st  March, 
1887,  and  the  money  was  brought  into  court;  that  the  knowledge  of  the  sale 
was  designedly  kept  from  the  defendants,  who  did  not  know  of  the  levy  and 
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sale  when  made,  etc.  In  supplemental  answer  defendants  alleged  that 
they,  the  said  Mrs.  Griffith  and  Miss  Comma  Nugent,  had  not  sold  the  land  to 
their  brother,  the  co-defendant  in  this  suit,  in  fraud,  etc.  Other  allegations 
were  made,  which  will  be  noticed  hereafter. 

The  testimony  showed  that  a  judgment  upon  a  forfeited  bail-bond  had  been 
rendered  in  a  justice's  court  against  the  defendants  Mrs.  Griffith  and  Miss 
Comma  Nugent  as  sureties  for  their  brother;  that  execution  issued  thereon, 
and  came  to  the  hands  of  the  sheriff,  July  9, 1886;  that  the  deputy-sheriff 
never  called  upon  the  defendants  for  the  money,  or  for  a  levy,  nor  was  any 
levy  pointed  out  by  the  county  attorney,  but  he  obtained  the  description  of 
the  lands  from  the  county  records;  that  defendants  did  not  know  of  the  issu- 
ance of  the  execution  levy,  or  sale,  until  after  the  sale,  which  was  made 
August  3d;  that  they  had  some  $50  or  $60  of  personal  property  liable  to  exe- 
cution .  It  further  appeared  that  the  defendants  had  executed  warranty  deeds- 
for  the  lands  levied  upon  to  the  defendant  Emmett  Nugent,  a  minor,  then  want- 
ing a  few  weeks  of  majority;  that  his  negotiable  promissory  notes  had  been 
executed  in  payment;  and  that  Emmett  Nugent,  after  his  majority,  retained  the 
land,  renting  it,  and  receiving  rents.  These  deeds  were  on  record  before  the 
levy  was  made.  At  the  sale  notice  of  his  claim  was  made  by  an  attorney  rep- 
resenting him.  No  one  was  present  representing  the  county  or  state.  It 
was  shown  that  the  lands  were  worth  from  $8,000  to  $6,000,  and  that  plain- 
tiff bought  them  for  $10.  The  attorney  who  bought  for  plaintiff  made  out 
the  sheriff's  return  at  the  sheriff's  dictation,  as  testified  to  by  him.  The- 
court  charged  upon  the  issues  made  in  the  pleadings  and  testimony.  Many 
instructions  were  asked  by  the  defendants.  A  verdict  was  rendered  for  the 
defendants  for  the  land,  and  for  the  plaintiff  for  the  $10  deposited.  Judg- 
ment was  entered  accordingly,  and  for  plaintiff  for  costs  of  suit.  The 
plaintiff  appeals,  and  asks  revision  of  the  rulings  of  the  court  upon  the 
pleadings  of  defendants,  and  the  charge  of  the  court,  and  the  refusal  of 
instructions  asked  by  the  plaintiff,  as  well  as  also  of  the  verdict  as  not  sup- 
ported by  the  testimony. 

The  first  assignment  is  not  well  taken.  The  purpose  erf  the  pleadings  of  the* 
defendants  attacked  was  to  avoid  the  sheriff's  sale.  The  sale  was  made- 
August  8,  deed  made  August  81,  suit  filed  September  21,  1886,  by  the  pur- 
chaser at  the  sale  for  the  land.  The  judgment  under  which  the  execution  was* 
issued,  under  which  the  sale  was  made,  was  rendered  in  a  justice's  court. 
That  court  does  not  have  jurisdiction,  where  the  title  to  the  land  is  put  in  lit- 
igation, to  hear  and  determine  the  question.  The  tender  of  the  purchase 
money  obviates  the  necessity  of  the  presence  as  a  party  of  the  state,  the  nom-- 
inal  plaintiff  in  execution.  This  is  in  accordance  with  the  decision  in  Miller 
v.  Koertge,  70  Tex.  162,  7  S.  W.  Rep.  691. 

The  ruling  of  the  court  upon  the  exceptions  to  so  much  of  the  answer  as 
pleaded  the  homestead  exemption  was  not  important,  taken  in  connection  with 
the  subsequent  proceedings.  The  court  in  its  charge  informed  the  jury  that  to 
the  extent  of  the  interest  of  one-fourth  of  the  tract  No.  1,  sold  as  the  property  of 
defendant  Mrs.  Garen,  (nee  Miss  Comma  Nugent,)  such  claim  was  not  sufficient 
to  exempt  it  from  the  sale.  The  allegations  as  to  the  lots  14  and  15,  claimed  by 
Mrs.  Griffith,  were  sufficient,  and  to  that  extent  the  exceptions  were  not  welt 
taken.  The  actual  residence  upon  the  lot  No.  2,  and  the  cultivation  of  lots  14 
and  15  by  tenants  in  connection  with  the  residence  lot,  and  claim  of  it  a* 
homestead,  she  being  a  widow  with  a  minor  child,  were  sufficient  facts  to  con- 
stitute a  homestead  exempt  from  execution. 

The  rulings  upon  the  alleged  acts  of  the  county  attorney  were  immaterial, 
but  the  charge  eliminated  all  the  testimony  on  that  subject  from  the  case  sub- 
mitted to  the  jury.  That  specific  acts  of  fraud  are  necessary  when  a  transac- 
tion is  attacked  as  fraudulent  is  well  recognized.  The  verdict  was  based  upon 
another  branch  of  the  case,  and  on  that  account  the  ruling  of  the  court  ques- 
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tioned  in  the  fourth  assignment  was  not  important.  The  tender  of  the  pur- 
chase money  made  in  the  pleadings  of  defendants,  followed  by  the  payment 
into  court  of  the  money  bid  at  the  sale,  and  paid  by  the  plaintiff,  was  suffi- 
cient as  a  tender.    Spann  v.  Sterns,  18  Tex.  562. 

The  proposition  in  the  first  charge  asked  by  the  plaintiff,  and  refused,  if 
Emmett  Nugent,  knowing  of  the  judgment  against  his  sisters,  his  vendors, 
and  that  it  was  unsatisfied,  and  that  the  purchase  left  his  sisters  insolvent, 
such  sale  would  be  fraud  as  matter  of  law,  is  not  correct  as  applied  to  the  tea* 
timony.  If  the  sale  was  made,  as  testified  by  both  his  vendors,  for  the  purpose 
ot  paying  their  debts,  it  was  not  fraudulent.  The  defendants  had  the  right  to 
have  the  jury  pass  upon  the  testimony  upon  that  issue  as  in  the  others. 

The  second  and  third  instructions  asked  by  the  plaintiff  did  not  distinguish 
the  acts  of  the  defendants  in  the  execution  from  those  of  Emmett  Nugent  and 
Stephens,  and  these  latter  were  present  or  represented  at  the  sheriff's  sale, 
and  the  acts  referred  to  in  these  instructions  might  have  applied  to  them,  but 
not  to  the  two  sisters,  who  were  neither  present  nor  represented  at  the  sale. 
Besides,  the  substance  of  the  two  charges  had  already  been  given  in  the  gen- 
eral instructions  given  by  the  court.  The  jury  were  told  that  if  the  "inade- 
quacy was  caused  by  any  act  done  by  defendants,  or  by  their  direction  or  au- 
thority, the  same  would  not  be  ground  for  setting  aside  the  sale, "  and  that 
the  irregularities  must  be  shown,  and  that  they  tended  to  cause  the  inade- 
quacy, and  were  not  caused  by  the  defendants. 

The  refused  charge  No.  4,  to  effect  that  Mrs.  Griffith  could  not  have  the 
benefit  of  the  homestead  exemption  upon  the  lots  14  and  15  until  total  aban- 
donment of  her  former  homestead  was  proven,  was  directing  the  attention  of 
the  jury  to  an  issue  not  in  the  pleadings,  and  was  upon  the  weight  or  effect 
to  be  given  to  certain  parts  of  the  testimony  upon  the  issue.  When  a  home- 
stead is  left,  and  another  is  acquired,  the  acquisition  of  the  new  is  an  aban- 
donment of  the  old.  Slavin  v.  Wheeler,  61  Tex.  654.  Whether  the  new 
homestead  be  one  is  to  be  determined  by  the  questions,  is  it  the  residence  of 
the  family?  and  the  intent  to  occupy  it  as  the  home  of  the  family?  Besides, 
.as  the  jury  found  for  the  defendants  upon  another  issue,  the  refusal  worked 
no  harm  to  plaintiff. 

It  is  insisted  that,  upon  the  uncontradicted  testimony  of  the  three  defend- 
ants, the  court  should  have  held  the  sale  from  the  defendants  in  the  execution 
to  Emmett  Nugent  fraudulent,  and  should  not  have  submitted  the  issue  to  the 
jury.  Fraud  is  a  fact  to  be  proven.  It  was  the  duty  of  the  court  to  instruct 
the  jury  upon  the  subject,  giving  the  law  upon  the  issue,  and  no  more.  He 
could  not  deprive  the  defendants  of  the  right  of  a  jury  trial  in  whole  or  in 
part,  where  facts  evidenced  by  parol  testimony  were  to  be  passed  upon.  The 
defendants  distinctly  affirmed  the  honesty,  and  therefore  the  validity,  of  the 
sale,  and  it  was  for  the  jury  to  find  if  the  facts  contradicted  the  oral  testi- 
mony. 

It  was  not  error  of  the  court  to  charge  the  jury  that  a  negotiable  promis- 
sory note  was  a  valuable  consideration.  Cameron  v.  Romele,  53  Tex.  238; 
Case  v.  Jennings,  17  Tex.  673.  Besides,  the  insolvency  of  the  maker  of  the 
notes  was  not  proven.  The  minor,  ratifying  his  act  after  his  majority,  is 
bound  by  it. 

Complaint  is  made  that  the  court  did  not  instruct  the  jury  as  to  what  ir- 
regularities were,  when  the  jury  was  charged  as  to  the  effect  of  irregularities 
in  the  proceedings  before  and  at  the  sale  in  the  acts  of  the  officers,  etc., 
coupled  with  the  inadequacy  in  the  price  paid.  This  was  a  defect,  and,  if  it 
had  been  called  to  the  attention  of  the  court  by  an  instruction  supplying  it, 
such  explanation  should  have  been  given.  Miller  v.  Koertge,  70  Tex.  162,  7 
S.  W.  liep.  691.  The  charge  was  not  erroneous  in  terms,  but  deficient  in 
fullness.  It  has  been  repeatedly  held  that  a  defective  charge  itself  is  not 
ground  for  reversal. 
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The  complaint  tbat  it  was  error  to  submit  the  question  of  the  homestead 
claim  of  Mrs.  Griffith  to  the  lots  14  and  15  is  not  sustained.  She  testified  to* 
facts  which  if  believed  constituted  the  property  her  homestead.  It  Is  com- 
plained tbat  the  answer  contains  no  distinct  allegation  connecting  the  alleged 
inadequacy  of  price  with  the  alleged  irregularities,  as  caused  thereby.  But 
exceptions  were  not  urged  to  this  defect.  Both  were  alleged  in  the  answer, 
and  testimony  was  introduced  to  sustain  them.  The  natural  connection  can 
probably  be  presumed.  It  is  not  necessary  to  allege  what  the  court  would  be 
presumed  to  know.  Railway  Co.  v.  Curry,  64  Tex.  88.  The  defendants  in 
the  execution  bad  an  interest  in  the  sale.  Their  conveyances  were  with  gen- 
eral warranty.  Some  interest  in  the  lands  would  exist  whether  these  sales  to 
Emmett  Nugent  were  fraudulent  or  honest.  Holding  the  purchase  money 
Botes,  they  had  a  claim  upon  or  interest  in  the  lands  which  would  be  affected 
by  the  sale.  If  their  conveyances  were  bona  fide,  the  title  in  their  vendee 
would  not  be  affected,  but  the  litigation  likely  to  arise  upon  the  execution, 
sale  ordinarily  would  result  in  delaying  the  payment  of  the  purchase  money. 
If  the  sales  were  not  in  good  faith,  they  would  be  interested  in  the  land  dis- 
charging the  judgment.  It  is  not  shown  that  these  women  knew  of  the  sale- 
until  after  it  was  made.  They  did  not  know  of  the  levy.  They  had  some- 
personal  property  subject  to  execution,  which  reasonably  would  have  brought 
several  times  as  much  money  as  was  realized  upon  the  sale  of  the  land.  They 
bad  the  purchase-money  notes,  basis  of  credit  upon  which  they  could  have 
raised  the  money  to  pay  the  execution,  had  they  been  called  upon.  If  their 
testimony  was  true,  that  they  sold  the  land  to  get  means  to  pay  their  debts,  it 
is  reasonable  that  they  might  have  utilized  these  notes  in  some  way  to  raise- 
money  to  satisfy  the  judgment.  Execution  had  been  withheld  for  a  time  by 
order  of  the  county  attorney.  "He  did  not  attend  the  sale,  or  authorize  any 
one  else  to  do  so  for  the  county."  "He  preferred  holding  the  judgment 
to  involving  the  county  in  a  lawsuit  for  the  land."  The  levy  was  not  made 
at  the  instance  of  the  county  attorney,  who  controlled  the  judgment  and  the 
execution.  The  deputy-sheriff  into  whose  hands  the  execution  came  took  en- 
tire charge  of  the  matter.  He  did  not  call  upon  the  defendants  f  5r  the  money, 
or  for  a  levy.  He  might  have  known  of  the  existence  of  some  personal  prop- 
erty subject  to  the  execution.  He  obtained  the  description  of  the  lands  from 
the  county  records.  He  received  the  execution  July  9th,  and  made  the  sale 
August  3d.  In  all  the  subsequent  proceedings,  the  deputy-sheriff  followed  the- 
law.  The  lands  were  worth  from  $3,000  to  $6,000,  and  were  sold  for  $10. 
The  inadequacy  of  the  price,  being  from  one-fifth  to  one-third  of  1  per  cent. 
of  the  value  of  the  land,  is  so  great  that  it  can  be  considered  but  nominal,  not 
actual.  No  one  but  the  purchasers,  and  the  officers,  to  whom  costs  were  owing, 
could  be  benefited.  The  means  of  satisfying  the  judgment  were  destroyed  to 
defendants,  and  lost  to  the  county,  so  far  as  the  proceedings  took  effect.  It  is 
well  settled  that,  "as  to  the  failure  of  the  sheriff  to  demand  a  levy  of  the  de- 
fendant in  execution  before  proceeding  to  sell  the  land,  the  statute  on  the  sub- 
ject is  directory,  and  that  the  failure  to  comply  with  its  requirements  would 
not  necessarily  render  the  sale  void."  Odle  v.  Frost,  59  Tex.  689.  So  in 
Donnebaum  v.  Tinsley+Mt  Tex.  366,  "mere  irregularities  of  this  sort  do  not 
affect  the  title  of  the  purchaser,  who  is  not  connected  with  them."  This  was 
in  a  oase  where  .there  was  no  proof  that  the  land  did  not  sell  for  an  adequate 
price;  the  value  not  being  in  proof.  In  Taul  v.  Wright,  45  Tex.  394,  is 
given  the  views  of  Justice  Moore  on  the  effect  of  irregularities  when  accom- 
panied by  inadequacy  of  price:  "If  the  judgment  is  valid,  though  it  may  be 
impossible  to  determine  the  precise  limit  at  which  mere  inadequacy  in  price 
alone  will  authorize  the  setting  aside  of  a  judicial  sale,  still  it  cannot  be  denied 
that  there  may  be  cases  in  which  the  price  paid  is  so  utterly  insignificant  and 
shockingly  disproportionate  to  the  value  of  the  property  that  a  court  of  equity 
cannot  regard  it  as,  in  conscience,  any  consideration  whatever,  and  the  mere 
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fact  of  attempting  to  hold  the  property  so  purchased  will  be  held  conclusive 
evidence  of  fraud.  Certainly,  where  there  is  an  enormous  inadequacy  of  price 
at  a  sheriff's  sale,  if  there  are  but  slight  irregularities  or  other  circumstances 
attending  it  calculated  to  prevent  the  property  from  bringing  something  like 
its  reasonable  value,  it  is  regarded  as  unconscientious  in  the  purchaser  to  hold 
-jLhe  property  so  purchased,  and  his  deed  will  be  canceled."  See,  also,  Freem. 
Ex'ns,  §  309,  and  cases  cited.  Where,  as  in  this  case,  there  is  a  practical  con- 
fiscation of  the  property  under  the  guise  of  an  execution  sale,  it  is  likely  the 
jury  would  scrutinize  the  testimony  in  an  effort  to  account  for  the  cause  of 
such  a  sacrifice.  Naturally,  before  allowing  the  plaintiff  to  hold  the  property 
without  the  payment  of  more  than  a  nominal  consideration,  they  would  under 
the  charge  consider  all  the  circumstances  preceding  and  at  the  sale;  the  fact 
that  no  levy  was  pointed  out  by  the  county  attorney;  the  haste  in  making  the 
levy;  the  failure  to  demand  payment  or  a  levy;  the  fact  that  the  defendants 
in  execution  did  have  some  personal  property  in  the  county  liable  to  seizure, — 
much  more  than  enough  to  satisfy  the  costs;  the  ignorance  of  the  defendants 
) n  execution  interested  in  the  sale  of  the  levy  and  of  the  sale;  and  the  jury 
might  reasonably  have  been  satisfied,  notwithstanding  the  deeds  by  the  de- 
fendants in  execution  to  their  brother,  that  the  gross  inadequacy  or  absence 
x>f  more  than  a  nominal  price  was  to  a  great  extent  occasioned  by  the  irreg- 
ularities. It  may  even  be  held  that  in  such  a  case  the  party  holding  should 
show  an  exact  compliance  with  the  law;  that  is,  not  deciding  that  the  mere 
assertion  of  the  claim  is  unconscientious,  we  hold  that,  where  there  is  practi- 
cally no  consideration,  the  proceedings  must  at  least  be  regular  in  order  to  pass 
title.  The  verdict  was  upon  this  issue.  Plaintiff  recovered  his  purchase 
jnoney  and  costs  of  suit,  and  the  sale  was  annulled. 
Finding  no  error,  the  judgment  will  be  affirmed. 


Olapp  t>.  Enqledow  et  al. 

(Supreme  Court  of  Texas.    December  11, 1888.) 

i.  EJvidbnob— Declarations  against  Intbbbst. 

The  issues  being  as  to  the  existence  of  a  deed  alleged  to  have  been  made  by  J.  to 
B.,  a  married  woman,  as  her  separate  estate,  the  inventory  of  J.'s  estate,  filed  and 
sworn  to  by  B.  and  her  husband,  J.'s  administrators,  in  which  was  included  as 
property  of  the  estate  the  same  property  conveyed  by  the  alleged  deed,  was  com- 
petent as  a  declaration  against  interest,  but  not  conclusive  as  to  B.'s  claim. 
•2.  Witness— Impeachment. 

But  it  was  not  competent  to  impeach  the  testimony  of  B.'s  husband,  who  was  not 
examine/!  on  the  subject. 
j&  Same— Reputation. 

Where  the  cross-examination  of  impeaching  witnesses  shows  that  they  know 
nothing  of  the  reputation  for  truth  and  veracity  of  the  witness  in  the  neighborhood 
in  which  he  lives,  their  testimony  should  be  excluded. 
jL  Appeal— Review— Weight  of  Evidence. 

Where  on  a  trial  to  the  court  incompetent  evidence  is  admitted,  and  given  great 
weight,  and  the  finding  is  clearly  against  the  preponderance  of  the  evidence,  and 
it  also  appears  that  the  facts  of  the  transaction  in  dispute  were  not  fully  developed, 
the  case  will  be  reversed  and  remanded. 

Appeal  from  district  court,  Van  Zandt  county;  Felix  J.  MoCord,  Judge. 

Action  to  establish  a  lost  deed,  brought  by  Sarah  F.  Clapp  against  Robert 
ISngledow  and  others.  Trial  to  the  court,  and  judgment  for  defendants. 
Plaintiff  appeals. 

F.  B.  Sexton,  for  appellant.    KUgore,  Lively  d?  Kilgore,  for  appellees. 

Walker,  J.  The  purpose  of  this  suit  was  to  establish  the  existence  and 
.contents  of  a  lost  deed  alleged  to  have  been  executed  by  Amanda  Johnson  to 
Angeline  M.  Barrett  in  the  latter  part  of  the  year  1872  or  early  in  1873.    The 
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.appellant,  who  was  the  plaintiff,  claims  under  mesne  conveyances  from  Mrs. 
Angeline  Barrett  and  her  husband  to  their  son  Ralph  Barrett,  and  from  him 
to  the  plaintiff.  The  defendants  are  the  heirs  at  law  of  Amanda  Johnson. 
The  petition  also  alleged  that  by  the  loss  of  said  deed  a  cloud  was  cast  upon 
her  title;  that  defendants  are  setting  up  claim  to  the  land;  prayer  that  a  de- 
cree be  rendered  supplying  said  deed,  perpetuating  the  testimony  of  its  con- 
tents, quieting  her  title  against  the  defendants  in  said  land,  and  vesting  title 
thereto  in  her,  etc.  The  defendants  pleaded  general  denial,  stale  demand,  and 
-certain  acts  of  L.  J.  Barrett  and  his  wife,  the  alleged  grantee  in  the  alleged 
lost  deed.  The  rulings  upon  the  pleadings  are  not  material,  as  the  main  fact 
in  issue  was  the  execution  of  the  deed  as  alleged  in  the  petition.  On  the  trial 
the  plaintiff  proved  by  the  said  L.  J.  Barrett,  husband  of  Mrs.  Angeline  Bar- 
rett, that  the  deed  had  been  made  as  alleged;  that  it  had  been  lost.  A  wit- 
ness, Hamlet,  testified  to  having  read  over  the  deed  to  the  grantor  when  she 
requested  him  to  sign  it  as  a  witness,  and  that  he  did  sign  it  as  a  witness. 
The  deed  gave  to  Mrs.  Barrett  all  the  grantor's  property,  real  and  personal. 
He  also  speaks  of  her  executing  the  deed.  The  testimony  of  this  witness  is 
: somewhat  obscure,  which  may  be  attributable  to  its  being  given  by  deposi- 
tions. Simpson,  a  witness,  testified  to  seeing  such  a  deed  a  short  time  after 
the  death  of  the  grantor.  Witness  read  it.  Thinks  he  would  know  the  sig- 
nature of  the  grantor,  but  would  not  swear  to  it.  The  defendants,  over  ob- 
jections, read  in  evidence,  from  the  records  of  the  probate  court  of  Nacog- 
doches county,  the  inventory  of  the  estate  of  Mrs.  Amanda  Johnson,  filed 
and  sworn  to  by  said  L.  J.  Barrett  and  his  wife,  Angeline,  in  which  was  in- 
cluded, as  property  of  the  estate,  the  identical  tract  of  land  the  subject  of  this 
contention,  and  two  other  tracts  of  land  in  the  state;  to  which  plaintiff  ob- 
jected, for  the  reasons  (1)  that  it  tends  to  prove  no  issue  in  the  case,  the  is- 
sue being  the  existence,  loss,  and  contents,  not  the  effect,  of  a  deed  from 
Amanda  Johnson  to  Angeline  M.  Barrett;  (2)  that,  if  offered  to  prove  ad- 
missions by  Barrett,  as  tending  to  show  no  claim  of  title  by  him,  it  is  inad- 
*missible,  because  the  lost  deed  which  plaintiff  is  endeavoring  to  establish  is 
charged  to  have  been  made  to,  and  carries  title  by  gift  to,  Mrs.  Barrett,  and 
admissions  of  the  husband  cannot  be  used  to  impair  the  wife's  title;  (3)  if  of- 
fered to  contradict  Barrett's  depositions,  and  thereby  affect  his  credit,  it  is 
inadmissible,  because  Barrett  was  not  (on  cross-examination)  asked  about  or 
.allowed  an  opportunity  to  explain  said  statements.  The  objections  were 
overruled. 

Two  of  the  defendants,  brothers  of  the  grantor,  testified  to  conversations 
with  L.  J  Barrett  about  the  estate  of  their  sister,  in  which  their  right  to 
share  as  heirs  in  property  outside  of  Nacogdoches  county  was  recognized.  It 
was  shown  that  a  short  time  before  the  alleged  execution  of  the  lost  deed  the 
•deceased,  Mrs.  Johnson,  had,  by  deed  of  gift,  conveyed  all  her  property,  real 
and  personal,  in  Nacogdoches  county,  to  Mrs.  Barrett,'  who  was  a  niece  of 
the  deceased,  and  had  been  raised  by  her.  The  brothers  of  deceased  also  tes- 
tified that  the  character  of  L.  J.  Barrett  for  veracity  was  bad.  In  direct  ex- 
amination they  qualified  as  to  their  knowledge  of  Barrett's  character  for 
truth,  and,  after  testifying  that  it  was  bad,  on  cross-examination  each  was 
shown  to  know  nothing  on  the  subject.  In  the  bill  of  exceptions  to  the  ad- 
mission of  this  testimony  the  judge  adds  that,  while  the  witnesses  qualified  as 
to  their  capacity  before  testifying,  yet  its  effect  was  destroyed  by  the  cross- 
examination. 

The  assignments  of  error  may  be  considered  as  attacking  the  rulings  of  the 
court  in  admitting  the  testimony  objected  to,  and  in  finding  for  the  defend- 
ants against  the  general  preponderance  of  the  testimony.  The  record  of  the 
administration  of  Mrs.  Johnson  by  Barrett  and  wife  was  competent  as  decla- 
rations against  interest  by  the  parties  in  possession,  as  a  circumstance  follow- 
ing and  attending  the  transaction.    That  this  tract  of  land  and  other  tracts 
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were  upon  the  inventory  was  not  conclusive  against  the  claim  of  Mrs.  Bar- 
rett. "  The  executor  or  administrator,  in  his  individual  capacity,  is  a  stranger 
t5  the  estate/"  White  v.  Shepperd,  16  Tex.  168.  But  naturally,  from  the  in- 
sertion  of  the  land  upon  the  inventory,  in  absence  of  any  explanation,  a  greater 
amount  of  testimony  would  be  required  to  establish  the  adverse  claim  of  the- 
administrator.  The  inventory  would  be  testimony.  But  as  an  admission  by 
the  husband,  either  by  words  or  conduct,  it  could  have  no  effect  against  the 
wife's  separate  estate  if  she  had  any.  Whether  she  had  any  depended  upon 
the  existence  of  the  deed.  The  issue  was  as  to  its  existence,  not  as  to  what 
claim  was  or  was  not  made  while  the  administration  was  pending.  Nor  was- 
the  testimony  competent  to  impeach  Barrett,  he  not  having  been  examined 
on  the  subject.  It  appears  that  much  importance  was  attached  to  this  testi- 
mony. The  case  is  made  to  turn  upon  the  presumption  that  Barrett,  being  a 
good  business  man,  would  not  have  neglected  his  wife's  interest,  if  she  had 
any,  in  the  manner  developed  in  the  testimony.  The  inventory  was  but  a 
fact  to  be  considered  with  the  other  testimony.  The  plaintiff  did  not  deraign 
title  through  L.  J.  Barrett.  He  only  joined  with  his  wife  in  the  conveyance. 
Nor  would  the  wife  be  further  affected  by  the  testimony  to  her  own  partici- 
pation in  the  administration.  If  the  deed  from  the  deceased  to  her  existed, 
the  land  was  her  separate  property,  and  her  estate  in  it  could  only  be  defeated 
or  conveyed  by  her  deed  with  privy  acknowledgment,  as  provided  in  the  stat- 
utes. The  bill  of  exceptions  to  the  admission  of  this  testimony  does  not  show 
for  what  purpose  it  was  admitted,  but  that  the  objections  were  overruled.  It 
clearly  appears  that,  while  admissible,  it  was  given  a  controlling  weight  to- 
whfch  it  was  not  entitled* 

The  impeaching  testimony  given  by  the  witnesses  Engledow  and  £ngle~ 
dow  should  have  been  excluded.  The  cross-examination  developed  the  fact 
that  they  knew  nothing  of  the  reputation  for  truth  and  veracity  of  the  wit- 
ness in  the  neighborhood  in  which  he  lived.  It  would  seem  the  better  prac- 
tice to  allow  cross-examination  upon  the  capacity  of  impeaching  witnesses  be- 
fore allowing  them  to  testify  to  such  character.  Johnson  v.  Brown,  51  Tex. 
77.  It  is  not  common  to  reverse  on  account  of  the  admission  of  improper 
testimony  when  the  case  is  tried  without  a  jury.  In  this  case  the  finding  by 
the  judge  against  the  plaintiff  was  clearly  against  the  preponderance  in  the 
testimony;  and,  as  before  stated,  it  is  evident  from  the  findings  of  the  judge 
that  great  weight  was  given  to  the  declarations  and  acts  of  the  husband,  both 
as  admissions  and  as  affecting  his  credibility  as  a  witness.  It  is  evident  that 
the  judgment  was  induced  or  based  upon  this  testimony.  This  court  is  asked 
to  reverse  and  render.  It  is  manifest,  upon  an  examination  of  the  statement 
of  facts,  that  the  facts  of  the  transaction  were  not  fully  developed.  As  before 
stated,  the  witness  Hamlet  leaves  in  doubt  and  a  matter  of  controversy  be- 
tween the  counsel  whether  he  testified  to  the  signing  or  execution  of  the  deed 
by  the  grantor.  The  court  below  finds  that  Hamlet  did  not  testify  to  its  exe- 
cution. This  finding  is  inferential,  rather  than  upon  the  meaning  of  the 
words  used  by  the  witness.  The  testimony  having  been  by  deposition,  the 
same  importance  is  not  given  to  the  action  of  the  trial  judge  as  if  the  witness 
bad  been  examined  in  open  court.  His  testimony  would  be  more  satisfactory 
if  it  had  been  more  distinct  in  details  of  what  must  be  within  his  knowledge, 
if  what  he  has  testified  to  is  true. 

It  is  deemed  best  to  reverse  and  remand  the  case.  The  issue  is  upon  the 
alleged  fact  of  the  execution  of  the  deed.  No  acts  or  admissions  of  the  bus- 
band  could  affect  the  deed,  or  preclude  proof  of  its  existence.  Nor  would  the 
acts  of  the  wife,  bo  far  as  shown  in  the  record,  estop  or  conclude  the  plaintiff 
from  proving  the  deed,  if  it  ever  existed.  The  suit  in  its  effect  is  closely  like 
an  action  to  try  title  to  the  land,  for  a  judgment  establishing  the  deed  would 
conclude  the  defendants  as  heirs  at  law  of  the  grantor,  Mrs.  Amanda  Johnson. 

The  judgment  is  reversed,  and  cause  remanded. 
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Hebuch  o.  Judos  of  Hancock  County  Coubt. 

{Court  of  Appeals  of  Kentucky.    February  14, 1889.) 

Mandamus— To  Cochtt  Junes— Issuahob  ov  Liquor  License. 

Under  Gen.  St.  Ky.  o.  106.  art  4,  %  1,  providing  that  the  privilege  to  sell  spirituous 
liquors  shall  not  be  implied  or  embraced  in  a  license  to  keep  a  tavern  or  other  place 
or  entertainment,  unless  the  county  court,  or  the  trustees  or  other  authority  of  any 
town  or  city,  u  shall  deem  it  expedient  so  to  do, n  momdamus  will  not  lie  to  compel 
a  county  judge  to  grant  a  license  to  sell  liquor. 

Appeal  from  circuit  court,  Hancock  county;  L.  P.  Little,  Judge. 

Jacob  Heblich,  by  this  proceeding,  sought  &  mandamus  to  compel  the  Judge 
of  the  county  court  of  Hancock  county  to  grant  him  a  license  to  sell  spirituous 
liquors  in  the  town  of  Hawesville.  Petitioner's  application  was  dismissed, 
and  he  appeals. 

Henry  Mason,  for  appellant*     W.  8.  Roberts,  for  appellee. 

Pryob,  J.  The  writ  of  mandamus  is  sought  in  this  case  to  compel  the 
county  judge  to  grant  a  license  to  the  appellant  to  keep  a  saloon  in  the  town 
of  Hawesville,  with  the  privilege  of  retailing  spirituous  liquors.  It  is  not 
alleged  that  the  judge  refused  to  hear  the  application,  but  that  he  refused  to 
grant  the  license.  It  is  said  by  the  appellee  that  the  power  to  grant  such  a 
license  is  with  the  trustees  of  the  town,  and  not  with  the  county  judge,  but 
be  has  failed  to  call  the  attention  of  this  court  to  the  provisions  of  the  town 
charter,  or  the  act  under  which  this  power  is  conferred.  It  is  immaterial* 
however,  in  determining  the  question  presented  here,  where  this  power  is 
lodged.  The  cou nty  j udge  nor  the  trustees  are  required  to  grant  such  a  license, 
unless  it  shall  be  deemed  expedient  to  do  so.  They  are  to  judge  of  the  neces- 
sity of  each  a  grant,  and  not  this  court.  Gen.  St.  c.  106,  art.  4,  §  l;1  Com. 
v.  County  Court,  6  Ky.  Law  Rep.  — . 

The  judgment  below  is  affirmed. 


Stbioklik  t>.  Commonwealth. 
(Court  of  Appeals  of  Kentucky.    January  84, 1889.) 

OBlMryili  IiAW— APPEAI/— Re  V 1 B  w . 

Where,  in  a  criminal  ease,  no  exceptions  were  taken  except  to  the  Instructions/ 
and  they  fully  instructed  the  jury  as  to  the  offense,  the  verdict  wiU  be  sustained. 

Appeal  from  circuit  court,  Morgan  county;  John  E.  Cooper,  Judge. 

Indictment  against  Isaac  Stricklin  for  rape  upon  the  body  of  an  infant  un- 
der 12  years  of  age.  The  accused  was  convicted  of  an  attempt  to  commit 
such  rape,  and  brings  this  appeal. 

John  P.  Salyer,  for  appellant.    P.  W.  Hardin,  for  the  Commonwealth. 

Lewis,  C.  J.  Under  an  indictment  for  rape  upon  the  body  of  an  infant;, 
under  twelve  years  of  age  appellant  was  convicted  of  an  attempt  to  commits 
rape  upon  such  infant,  provided  against  in  section  4,  art.  4,  c.  29,  Gen.  St., 
and  his  punishment  fixed  at  confinement  in  the  penitentiary  for  the  period  of 
five  years.    No  exception  was  made  to  any  ruling  of  the  court  in  this  case, 

*Gen.  St.  c.  106,  art  4,  §  1 :  "The  privilege  to  seU  spirituous  liquors  shall  not  be  im- 
plied or  embraced  in  anv  license  to  keep  a  tavern,  as  heretofore,  nor  in  a  license  to  keep 
any  coffee-house,  boarding-house,  restaurant,  or  other  place  of  entertainment,  licensed 
hy  any  court,  or  the  trustees  or  other  authority  in  any  town  or  city,  unless  the  said 
oonrt,  trustees,  or  other  authority  shall  deem  it  expedient  so  to  do,  and  shall  specify 
said  privilege  in  said  license. n 

v.lOs.w.no.9— 30 
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except  to  the  instructions,  and  consequently  the  only  question  for  us  to  con* 
sider  is  the  one  in  regard  thereto.  The  court  fully  and  properly  instructed 
the  jury  relative  to  the  offense  of  which  appellant  was  found  guilty,  and  we 
do  not  perceive  wherein  there  was  a  failure  of  the  court,  as  stated  in  the 
grounds  for  a  new  trial,  to  give  all  the  law  of  the  case  to  the  jury.  We  have 
made  a  careful  examination  of  the  record,  and  are  not  able  to  find  any  rever- 
sible error  committed  to  the  prejudice  of  the  accused.    Judgment  affirmed. 


Gudoell  et  al.  e.  Tidings  et  al. 
(Court  0/  Appeal*  o/  Kentucky.   January  22, 1880.) 

1.  Limitation  o»  Actions— Rummro  or  ths  Statute. 

Land  was  conveyed  to  a  husband  in  trust  for  his  wife  for  life,  with  remainder  to 
her  children,  which  the  husband  and  wife  conveyed  in  fee  to  defendants'  grantors. 
Held,  that  the  grantors  took  but  a  life-estate,  and,  having  entered  under  the  deed, 
the  statute  of  limitations  did  not  begin  to  run  against  the  children  until  the  death, 
of  the  wife. 

2.  COVBNANTS— WaRBAHTT-— LIABILITY  OV  HBIBS. 

The.  conveyance  to  defendants'  grantors  being  with  a  general  warranty  of  title, 
the  children  are  not  entitled  to  oust  the  defendants  of  the  lands  in  controversy  un- 
til they  have  accounted  for  toe  value  of  lands  descended  to  them,  or  received  aa 
gift  or  advancement  from  the  vendor;  Gen.  St.  Ky.  c.  68,  art.  1,  $  18,  providing  that 
it  the  claimant  has  received  any  estate,  real  or  personal,  by  gift,  advancement,  or 
descent  from  the  vendor,  he  shall  be  barred  of  recovery  to  the  extent  of  the  value 
of  the  estate  so  derived. 
&  Equity— Accounting. 

Defendants  alleged  that  the  moneys  received  by  the  vendor  had  been  invested  in 
other  landsy  itt  trust  for  the  wife  and  children,  and  grayed  for  discovery  of  prop- 
erty purchased.  &y  the  vendor  after  the  sale  of  the  lands  in  question.  Plaintiffs  set 
forth  the  conveyances  in  trust,  but  alleged  that  the  purchases  were  made  with  the 
proceeds  of  other  property  belonging  to  their  mother,  and  that  they  never  consented 
to  any  investments.  Held  that,  whether  the  investments  were  made  from  the  pro- 
ceeds of  the  land  in  question  or  not,  the  pleadings  were  sufficient  to  require  the 
plaintiffs  to  account  for  what  they  had  received  by  descent  or  gift  from  their  par- 
ents. 

Appeal  from  circuit  court,  Bath  county;  Robert  Riddell,  Judge. 

Ejectment  by  Richard  M.  Tydings  and  others,  children  and  heirs  of  Eliza- 
beth Adams  Tydings  and  Richard  Tydings,  against  Charles  Gudgell  and  oth- 
ers. Plaintiffs  claimed  under  the  will  of  Charles  Binns,  Sr.a  devising  the  land* 
in  controversy  to  Elizabeth  Adama  for  life,  with  remainder  to  her  children. 
Defendants  claimed  under  a  conveyance  made  by  Elizabeth  Adams  Tydings 
and  husband  to  Henry  Moore.  From  a  judgment  for  plaintiffs,  defendants 
appeal.  - 

W  P.  D.  Bash  and  R.  Gudgell  <£  Son,  for  appellants.  Rozel  Weissinger 
and  R.  T.  Colston,  for  appellees.  * 

Prtor,  J.  It  is  manifest  that  by  the  -will  of  Charles  Binns,  executed  in 
the  year  1800,  his  granddaughter  Elizabeth  Adams  only  acquired  a  life-estate 
in  the  land  in  controversy,  with  remainder  to  her  children.  Binns,  the  dev- 
isor, held  the  bond  of  Christopher  Greenup,  who  was  the  original  patentee, 
for  500  acres  of  land  out  of  a  patent  boundary  of  1,500  acres,  and  after  the 
death  of  Binns,  Sr.,  Greenup  conveyed  the  land  (500  acres)  to  Charles  Binns, 
a  son  of  the  devisor,  to  be  held  in  trust  by  him  for  his  granddaughter  and  her 
children,  as  provided  in  the  will  of  his  father.  Charles  Binns,  the  trustee, 
desiring  to  relinquish  the  trust,  and  the  granddaughter  having  in  the  mean 
time  married  Richard  Tydings,  he  was  permitted  to  resign,  and  Richard  Tyd- 
ings, the  husband,  was  substituted  as  trustee  by  a  regular  proceeding  in  the 
Virginia  county  court.  Charles  Binns,  Jr. ,  then  conveyed  the  land  to  Richard 
Tydings  in  trust  for  his  wife,  "to  be  held  in  accordance  with  the  provisions  and 

*         °  Digitized  byA&OOVTC 


3£y.]  0UDGELL  «.  TYDHTG8.  467 

under  the  trusts  imposed  by  the  will  of  Charles  Binns,  Sr.M  This  deed  was  re* 
•corded  in  the  county  of  Bath,  where  the  land  was  located,  and  to  which  Tyd- 
ings  and  his  wife  removed  from  Virginia,  and  lived  upon  for  many  years.  The 
will  of  Binns,  Sr.,  was  of  record  in  the  Bullitt  county  court,  but  the  title  from 
the  patentee,  Greenup,  down  to  the  vendors  of  these  appellants,  is  made  perfect 
with  the  clause  in  the  deed  from  Greenup  to  Charles  Binns,  Jr.,  showing  title 
in  him  in  trust  for  the  wife  of  Tydings  and  her  children,  and  from  Binns,  Jr., 
.as  trustee  to  Richard  Tydings,  as  trustee,  to  be  held  by  the  latter  in  the  same 
way.  Bichard  Tydings  and  his  wife  sold  this  land,  and  made  a  general  war* 
ranty  deed  to  the  vendors  of  those  in  possession,  and  they  are  claiming  under 
that  title*  asserting  the  right  of  Tydings  and  wife  to  pass  the  absolute  fee,  when 
it  is  plain  from  their  title  they  held  for  life  only,  with  remainder  to  their  chil* 
dren.  All  the  title  these  purchasers  from  Tydings  and  wife  obtained  was  the 
life-estate  of  Mrs,  Tydings,  and,  having  entered  under  them,  they  are  in  no 
•condition  to  plead  the  statute  of  limitation  as  a  defense  to  the  action.  If  these 
appellees,  who  are  the  children  and  descendants  of  Mrs.  Tydings,  had  brought 
an  action  prior  to  her  death  against  the  parties  in  possession,  the  fact  that  they 
owned  by  purchase  the  life-estate  of  Mrs.  Tydings  would  have  been  a  bar  to 
the  recovery.  Mrs.  Tydings  died  in  1865,  and  this  suit  was  instituted  in  the 
jear  1868.  Those  entitled  in  remainder  could  bring  no  action  to  recover  the 
land  until  the  life-estate  terminated,  and  therefore  the  lapse  of  time. is  not  a 
bar  to  the  recovery. 

Tydings  and  wife  sold  the  land  to  Jones  and  Moore,  separate  parcels  to  each. 
Whether  Jones  obtained  a  general  warranty  deed  or  not  for  his  land  is  imraa* 
terial.  There  was  a  conveyance  made  in  the  year  1886  by  Tydings  and  wife 
to  Henry  Moore  for  his  part  of  the  land,  with  a  general  warranty  of  title,  and 
the  land  in  controversy  was  and  is  a  part  of  this  Moore  tract.  Tydings  and 
wife,  or  their  heirs,  to  the  extent  of  assets  descended  to  them  from  their  an- 
cestors, are  liable  on  this  warranty;  and  the  right  of  recovery  being  estab- 
lished, and  a  judgment  rendered  for  the  land,  then,  under  section  18,  c.  68, 
•Gen.  St.  art.  1,  the  children  of  Tydings  and  wife  having  received  by  descent 
from  their  parents  certain  lands,  or  an  interest  in  certain  lands,  in  the  county 
•of  Bullitt,  they  must  account  to  the  purchaser  from  their  ancestors  for  the 
value  of  the  land  thus  descended  before  they  are  permitted  to  oust  them  of  the 
possession  of  the  land  claimed  in  this  action.  That  they  did  inherit  land  from 
.their  parents  this  record  shews,  but  the  extent  and  value  is  not  certain,  or, 
if  they  received  title  before  the  death  of  their  parents,  it  was  in  the  nature  of  a 
gift  or  advancement  made  after  the  sale  to  the  vendors  of  these  appellants, 
and  must  account  for  its  value  before  a  recovery  is  allowed. 

The  statute  provides  that  if  the  claimant  "has  received  any  estate,  real  or 
personal,  by  gift,  advancement,  devise,  descent,  or  distribution  from  the  ven- 
4or,  such  claimant  shall  be  barred  of  recovery  to  the  extent  of  the  value  of 
the  estate  so  derived."  How  much  estate  these  appellees  received  does  not 
•distinctly  appear  or  its  value,  but  that  they  did  receive  an  estate  after  the 
conveyance  by  their  ancestors  either  of  gift  or  descent  is  evident.  Counsel 
for  appellees  maintains  that  there  is  no  pleading  alleging  a  state  of  facts  show- 
ing that  appellees  had  received  property  by  descent  or  gift  from  their  ances- 
tors, and  therefore  it  was  not  the  duty  of  the  chancellor  to  make  the  defense 
Hot  him.  This  is  really  the  only  question  in  the  case,  for  if  the  appellants 
have  set  up  no  such  defense  the  case  should  not  be  reversed  to  enable  them  to 
assert  this  equity. 

The  appellants,  as  a  defense  to  the  action,  allege  in  their  response  to  the  pe- 
tition for  the  recovery  of  this  land  that  the  moneys  received  from  the  sale  of 
it  by  the  ancestors  of  the  appellees  nave  been  invested  in  other  lands  for  the 
wife  and  children  of  Tydings,  upon  the  same  trusts  and  conditions  as  the  land 
«old  was  held  by  them,  and  there  is  much  in  the  record  to  sustain  this  posi- 
tion.   They  claim  that,  the  proceeds  having  been  invested  for  the  benefit  of 
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these  claimants,  they  are  estopped,  having  received  other  lands  in  lieu  of  that 
sold,  from  asserting  their  claim.  The  appellees  are  also  called  on  to  show  or 
state  the  property  purchased  by  their  ancestors  after  the  sale  of  the  Bath 
county  land.  These  purchases  are  all  set  forth  by  the  appellees,  and  the  con* 
veyances  made  are  in  trust  to  Mrs.  Tydings  and  her  children.  Why  this  waa 
done  is  explained,  or  attempted  to  be  explained,  by  the  appellees,  upon  the 
idea  that  this  property  was  purchased  by  the  proceeds  or  income  of  certain 
property  belonging  to  their  mother,  and  the  conveyances  made  to  her  and  her 
children.  This  applies  to  the  Bullitt  county  land,  which  was  secured  to  the 
appellees  and  their  mother  by  a  regular  conveyance.  The  appellees  say  they 
never  consented  to  any  investment,  and  in  fact  that  the  investments  were 
made  out  of  moneys  belonging  to  their  mother,  and  the  chancellor  below,  pro- 
ceeding on  this  theory,  which  has  much  proof  to  sustain  it,  permitted  the  re- 
covery. 

Whether  the  investments  were  made  out  of  the  proceeds  of  the  Bath  county 
land  or  not,  It  is  plain  that  their  father  and  mother  made  the  investments,  and 
the  children  derived  the  benefit  of  them  at  the  death  of  the  mother,  and  to  the 
extent  of  that  benefit  the  appellees  will  be  denied  the  right  of  recovery,  and 
the  pleadings  were  sufficient  to  authorize  the  chancellor  to  require  these  ap- 
pellees to  account  for  what  they  had  received  by  descent  or  gift  from  their 
parents.  The  judgment  is  therefore  reversed,  and  remanded,  with  directions 
to  require  the  commissioner  to  ascertain  the  value  of  the  property  derived  by 
these  children  either  by  gift  or  descent  from  their  parents,  and,  if  it  exceeds 
in  value  or  is  equal  in  value  to  the  land  sought  to  be  recovered,  the  recovery 
should  be  denied;  the  value  to  be  fixed  on  the  land  at  the  time  it  was  given 
or  descended.  If  of  less  value,  then  to  the  extent  of  the  value  no  recovery 
can  be  had. 

Holt,  J.f  not  sitting* 


Beinke  t>.  Morse. 

(Court  of  Appeal*  of  Kentucky.    January  81, 1880.) 

L  Judgment— Setting  Aside  Default— New  Teial. 

Where  the  counsel  for  defendant  was  compelled  to  leave  the  city  on  the  day  Of  the 
trial,  and  gave  his  answer  to  another  attorney,  who  was  employed  in  the  case,  to 
file,  and  the  latter  was  sick  during  the  week  when  the  case  was  heard,  a  judgment 
by  default  against  defendant  was  properly  set  aside,  and  a  new  trial  granted. 
9.  New  Tbial— Application— Procedure. 

But  the  relief  asked  in  the  petition  for  new  trial  being  only  for  permission  to  file 
an  answer  in  the  original  action,  the  court  erred  in  passing  on  the  merits  on  proofs 
submitted  by  the  defendant  alone,  when  there  was  no  suggestion  that  such  a  course 
would  then  be  pursued. 
8.  Appbai/— Right  to  Same— Motion  for  New  Tbial. 

It  was  not  essential  to  plaintiff's  right  of  appeal  from  such  action  of  the  oourt 
that  he  should  have  made  a  motion  for  a  new  trial  as  in  an  ordinary  action. 

Appeal  from  chancery  court,  Kenton  county;  J.  W.  Menzies,  Chancellor. 
Appeal  from  an  order  setting  aside  a  default  and  granting  a  new  trial. 
Win.  Goebeh  for  appellant.    Geo.  R.  McKee  and  Irving  Halsey,  for  appellee. 

Pbyok,  J.  A  judgment  by  default  had  been  rendered  in  favor  of  the  appel- 
lant against  the  appellee,  and  the  appellee*  after  the  term  at  which  the  judg- 
ment was  rendered,  filed  this  petition,  asking  for  a  new  trial  on  the  ground 
that  she  had  a  valid  defense  to  the  action,  and  alleging  facts  that,  if  true,  con- 
stituted such  a  defense  as  entitled  her  to  a  hearing  in  the  original  action.  She 
asked  that  the  judgment  be  set  aside  that  had  gone  by  default,  and  that  she 
be  permitted  to  answer.    The  grounds  for  the  new  trial  were  controverted  by 
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the  appellant,  as  well  as  the  cause  of  defense.  The  deposition  of  the  defend- 
ant (appellee)  was  taken,  conducing  to  establish  her  defense,  but  no  proof 
taken  by  the  appellant.  The  case  was  submitted,  and  a  judgment  rendered, 
not  only  granting  the  new  trial,  but  deciding  the  case  on  its  merits  for  the 
.appellee. 

The  case  is  brought  to  this  court,  and  a  reversal  asked  on  two  grounds: 
First,  because  the  evidence  did  not  authorize  the  granting  of  a  new  trial ;  see* 
-and,  the  court  abused  its  discretion  in  passing  on  the  merits  of  the  controversy 
when  no  proof  had  been  taken  by  the  appellant,  and  when  the  appellee  only 
.asked  for  a  new  trial,  and  that  she  be  permitted  to  file  her  answer  in  the  orig- 
inal action.  The  counsel  for  the  appellee  in  the  original  action  was  compelled 
.to  leave  the  city  of  Covington  on  the  day  of  the  trial,  and  gave  his  answer  to 
-Judge  McKee  to  file  in  the  case,  who  was  also  employed,  and  the  judge,  being 
•unwell,  did  not  attend  the  court,  and  was  physically  unable  to  be  present  dur- 
ing the  week  when  the  case  was  heard  and  the  judgment  rendered.  Under 
the  circumstances,  the  court  acted  properly  in  granting  a  new  trial,  but  erred 
in  passing  on  the  merits  when  the  relief  asked  for  was  permission  only  to  file 
an  answer  in  the  original  action.  While  the  court  might  have  disposed  of 
the  whole  case  on  its  merits,  where  the  parties  had  prepared  the  action  for  a 
snew  trial  with  that  view,  yet  when  the  object  of  the  petition  is  that  the  party 
be  allowed  to  plead  to  the  action  in  which  the  judgment  by  default  was  ren- 
dered, it  would  be  misleading  to  the  defendant  in  the  petition  for  a  new  trial 
rto  submit  on  the  original  case  also,  when  he  had  made  no  preparation,  and  in 
the  absence  of  any  suggestion  by  the  plaintiff  or  the  court  that  the  case  would 
he  heard,  not  only  on  grounds  for  a  new  trial,  but  on  the  merits  of  the  action 
in  which  the  judgment  by  default  had  been  rendered. 

It  is  urged  that  before  an  appeal  could  be  taken  there  should  have  been  a 
motion  for  a  new  trial,  as  in  an  ordinary  action.  While  this  is  a  petition  for 
.a  new  trial  of  an  ordinary  action,  we  know  of  no  rule  of  practice  that  requires, 
in  an  independent  action  of  this  character,  a  motion  for  a  new  trial  at  the  in- 
stance of  the  party  whose  judgment  has  been  set  aside.  It  has  always  been 
•treated  as  in  the  nature  of  an  equitable  action,  by  which  causes  are  presented 
rfor  granting  the  new  trial  that  did  not  exist  or  were  not  known  when  the 
judgment  that  is  set  aside  is  rendered.  The  trial  court  alone  can  dispose  of 
the  question  involved.  It  is  not  an  issue  of  fact,  the  trial  of  which  by  a  jury 
'has  been  waived,  but  the  judge  alone  has  the  power  to  dispose  of  the  issue. 
Nor  is  this  brought  within  the  class  of  cases  where  the  action  does  not  Btand 
regularly  for  trial,  as  in  the  case  of  a  judgment  prematurely  rendered,  —a  mo- 
'tion  to  set  aside  the  judgment  before  an  appeal  can  be  prosecuted.  The 
action  did  stand  for  trial,  and  the  court  had  the  jurisdiction  to  render  the  judg- 
ment, but  erred  in  rendering  a  judgment  determining  the  merits  of  the  con- 
troversy, instead  of  remanding  the  parties  to  the  original  action,  and  allow- 
ing the  appellee  to  file  her  answer  in  the  action  for  the  recovery  of  the  balance 
due  on  the  note  in  controversy.  This  case  comes  from  the  superior  court,  and 
the  reversal  there  concurred  in  for  the  reasons  indicated. 

J  udgment  reversed,  and  cause  remanded  for  proceedings  consistent  with  this 
•opinion. 


Dixon  t>.  Ltne  et  at. 
(Covrt  of  Appeals  of  Kentucky*    January  81, 1889.) 

X  JunoMBKT— Vacating— Discretion  of  Court. 

Where,  owing  to  a  misunderstanding  between  a  defendant  and  her  attorney,  at- 
tributable to  the  negligence  of  a  third  person,  the  real  defense  is  not  interposed, 
and  she  does  not  discover  the  fact  until  after  judgment  has  been  rendered  against 
her,  it  is  no  abuse  of  discretion  to  set  aside  the  judgmen^. 


470  SOUTHWESTERN  REPORTER.  Pfy* 

9.  FXAUDULBNT  OomTBTAVOBS— €OK8n>BBATION. 

A  husband  being  insolvent,  and  having  only  the  land  in  controversy  to  live  ono- 
nis wife's  brother  advanced  him  various  sums  of  money,  to  enable  Dim  to  pay 
his  debts  and  educate  his  children,  in  consideration  of  which  advances  the  husband 
conveyed  the  land  to  the  brother  in  trust  for  the  wife.  Held,  that  the  deed  waa 
supported  by  a  valid  consideration. 

Appeal  from  circuit  court,  Henderson  county;  Ben  P.  Cissell,  Judge. 

George  L.  Dixon  brought  this  suit  against  Henry  Lyne,  Anna  C.  Lyne,  his 
wife,  et  al.t  to  subject  to  the  payment  of  a  debt  alleged  to  be  due  plaintiff  by 
Mary  B.  Hopkins,  deceased,  certain  lands  that  had  descended  to  the  defend- 
ants, her  heirs  at  law.  One  of  these  tracts  of  land,  it  was  alleged,  had  been 
voluntarily  conveyed  as  a  gift  by  Henry  Lyne  to  John  Kelley,  as  trustee  for 
his  wife,  Anna  C.  Lyne.  Lyne  and  wife  traversed  these  allegations,  and  the 
trial  court  found  in  their  favor,  dismissing  the  plaintiff's  petition  as  to  Mrs. 
Lyne.    Plaintiff  appeals. 

S.  B.  &  22.  D.  Vance,  for  appellant.    Alvin  DuvalU  for  appellees. 

Pryor,  J.  The  appellant  is  attempting  to  subject  the  land  conveyed  by  the  - 
husband  of  Mrs.  Lyne  to  John  Kelley,  as  trustee  for  her,  (she  being  his  sister,) 
to  the  payment  of  a  debt  for  which  the  land  is  liable,  in  the  event  the  deed 
was  voluntary,  or  without  any  other  consideration  than  that  of  love  and  af- 
fection. A  judgment  was  rendered  after  a  defense  had  been  made  by  Lyne- 
and  wife,  and  by  others  who  were  defendants,  and  resisting  the  recovery,  but 
at  the  same  term  of  the  court  set  aside  at  the  instance  of  Mrs.  Lyne,  on  the 
ground  that  her  real  defense  had  not  been  interposed.  The  defense  of  the- 
wife  was  that  her  brother  John  Kelley  had  purchased  this  land  for  $3,000  in 
money  actually  paid  by  him,  and  the  conveyance  was  then  made  to  her  brother 
as  trustee  for  her  benefit.  Why  this  defense  was  not  interposed  when  the  case 
was  originally  heard  is  to  be  attribu  ted  to  the  neglect  of  the  husband.  The  wife, 
on  the  motion  to  set  aside  the  judgment,  shows  by  the  affidavit  of  her  husband 
that  she  was  sick,  and  unable  to  attend  at  the  office  of  her  lawyer,  and  intrusted 
her  defense  to  her  husband,  who  swears  he  understood  that  he  had  given  the- 
attorney  the  character  of  the  defense  his  wife  had,  and  there  must  have  been 
some  misunderstanding  between  himself  and  the  attorney  in  regard  to  the 
matter.  The  attorney  swears  he  never  understood  that  be  was  to  make  a  sep- 
arate defense  for  Mrs.  Lyne,  but  made  a  defense  common  to  all  the  defend- 
ants attacking  the  validity  of  the  note  sued  on,  or  the  judgment  obtained 
upon  it.  The  affidavit  of  F.  F.  Cheaney  was  filed,  who  says  that  he  was  at 
the  home  of  Lyne,  and  his  wife  then  talked  of  her  defense,  and  that  was  (he 
purchase  of  the  land  by  her  brother  for  her;  that  he  was  an  innocent  purchaser, 
and  she  could  hold  the  land,  but  would  not  make  the  defense,  and  intended  to- 
stand  by  the  answer  already  filed  in  the  case.  This  affidavit,  or  the  facts  con- 
tained in  it,  are  contradicted  by  the  affidavit  of  Mrs.  Lyne,  who  denies  the 
conversation,  and  says  that  her  defense  was  the  purchase  by  her  brother  of 
the  land  sought  to  be  subjected,  and  the  conveyance  made  for  her  benefit. 

The  conveyance  by  Lyne.  the  husband,  to  Kelley,  as  trustee  for  his  wife, 
was  executed  and  recorded  on  the  29th  of  August,  in  the  year  1874,  nearly  l6- 
years  before  this  action  by  the  appellant  was  instituted,  and  it  is  singular  that 
the  defense  was  not  made  at  the  first  hearing.  We  are  satisfied  the  facts  of 
the  defense  were  not  made  known  to  the  attorney,  but  equally  well  satisfied 
that  the  wife  supposed  the  defense  had  been  made  and  relied  on  it  to  defeat 
the  recovery.  The  discretion  of  the  trial  court  was  not  abused  in  setting 
aside  the  judgment. 

The  husband  swears  that  the  money  constituting  the  consideration  for  the 
conveyance  to  the  wife  had  been  advanced  to  him  and  his  wife  by  her  brother, 
who  lived  in  Nevada;  that  it  was  advanced  is  apparent  from  the  statement 
made  by  the  husband  both  as  to  the  time  and  manuer  of  receiving- it;  and,  if 
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untrue,  his  statements  could  have  been  easily  contradicted.  Borne  of  the 
money  was  sent  to  the  husband  or  wife  a  few  days  before  the  conveyance  was 
made,  and  there  is  but  little  doubt  as  to  their  having  received  this  money. 

It  is  urged  that  these  various  sums  sent  by  the  brother  for  the  benefit  of 
Jiis  sister  were  gifts  from  him,  and  that  no  consideration  therefor  was  re- 
ceived or  expected.  Whether  so  or  not,  the  land  was  conveyed  in  considera- 
tion of  the  money  actually  received,  and  long  before  this  action  was  instituted. 
The  husband  was  insolvent,  and  had  nothing  but  this  land  to  live  on.  The 
brother  of  the  wife  was  aiding  him  to  pay  his  debts  and  educate  his  children, 
and  it  is  not  unreasonable  to  suppose  that  the  brother  would  secure  in  some 
way  to  his  sister  this  money  that  he  was  constantly  advancing  to  a  thriftless 
husband.  The  best  evidence  of  this  fact  is  the  conveyance  itself,  made  many 
years  prior  to  this  litigation,  sustained  by  the  testimony  of  Lyne,  and  the 
fact  that  the  money  was  actually  advanced. 

The  judgment,  in  our  opinion,  was  proper,  and  is  now  affirmed. 


Davis  i.  Cornelius. 
(Court  qf  Appeals  of  Kentucky.    February  5, 1880.) 

Poweb— Allotmbnt— Evidence. 

Plaintiff,  a  widow,  resided  with  her  daughter  on  land  whloh  had  been  conveyed 
to  the  daughter  by  plaintiffs  husband  during  coverture,  and  in  which  conveyance 
plaintiff  did  not  join.  In  an  action  for  allotment  of  her  dower,  defendant,  a  pur- 
chaser  from  the  daughter,  relied  upon  statements  which  he  and  one  witness  testi- 
fied were  made  by  plaintiff  before  his  purchase,  and  whUe  she  resided  on  the  land, 
to  the  effect  that  she  claimed  no  interest  in  the  land,  that  it  belonged  to  the  daugh- 
ter, and  that  plaintiff  u  had  given  her  up  the  land. n  At  the  time  these  statements 
were  made  the  deed  to  the  daughter  was  on  record.  Plaintiff  denied  making  any 
such  statements.  Held,  that  the  proof  was  not  sufficient  to  estop  plaintiff  to  claim 
her  dower. 

Appeal  from  chancery  court,  Pendleton  county;  J.  W.  Mbnzibs,  Chan* 
cellor,  ' 

This  was  a  suit  by  Elvira  Cornelius  against  Nathaniel  Davis  for  allotment 
of  her  dower  in  a  tract  of  land  owned  by  defendant.  There  was  a  Judgment 
for  plaintiff,  from  which  defendant  appeals. 

Clarke  <fc  Applegate,  for  appellant.    /.  Z.  Dougherty,  for  appellee. 

Pbyor,  J.  The  attempt  In  this  case  is  to  divest  the  widow  of  dower  upon 
her  representations  to  the  purchaser  that  she  had  no  interest  in  the  land,  but 
that  it  belonged  to  her  daughter,  who  had  married,  and,  together  with  her 
husband,  sold  the  property.  The  appellant  (the  owner)  says  that  the  appellee 
told  him  she  claimed  no  interest,  and  induced  him  to  make  the  purchase. 
This  is  denied  by  the  appellee,  and,  on  the  contrary,  she  says  that  she  always 
asserted  her  right  Chiles  says  that  long  before  he  purchased  for  Davis,  the 
appellee  told  him  it  belonged  to  her  daughter,  and  she  had  given  her  up  the 
land.  The  realty  did  in  fact  belong  to  her  daughter.  Her  father,  during  his 
life,  had  made  her  a  deed  of  record  in  the  county  where  all  these  parties  lived. 
fie  left  his  widow  in  the  possession  at  his  death  where  she  continued  to  reside 
until  this  purchase  was  made.  That  the  widow  might  be  estopped,  as  oth- 
ers, from  asserting  a  right  of  ownership  in  property  left  her  by  her  husband, 
and  purchased  by  those  who  relied  on  her  statements  that  she  had  no  interest, 
is  well  settled;  but  the  proof  should  be  more  convincing  than  in  this  case  be- 
fore the  chancellor  would  deprive  her  of  dower  in  the  realty  sold  by  the  heirs. 
She  was  in  the  possession*  and  had  been  for  years,  and,  whether  living  with 
her  daughter,  or  the  daughter  with  the  mother,  is  immaterial,  as  the  claim  of 
the  one  was  not  hostile  to  that  of  the  other.    The  deed  was  of  record  under 
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wttich  tbe  daughter  held.  Her  mother  was  not  a  party  to  it,  and  the  pur- 
chaser must  have  known  this  when  investigating  the  title.  It  was  an  easy 
matter  to  have  had  the  mother  unite  in  the  conveyance  by  the  daughter  and 
her  husband,  and  certainly  much  more  secure  than  relying  on  conversations 
that  are  detailed  by  the  appellant,  and  denied  by  the  appellee,  purporting  to 
have  occurred  many  years  before  this  suit  was  instituted.  The  chancellor  be* 
low  knew  these  parties,  the  circumstances  surrounding  them*  and  was  not 
satisfied  that  under  the  proof  the  widow  should  be  deprived  of  her  dower  in 
the  property.  In  this  conclusion  we  concur. 
Judgment  affirmed. 

Louisville  &  N.  B.  Co.  «.  Berry* 
(Court  of  Appeal*  of  Kentucky.    February  7, 1888.) 

RlILBOAB  COMPAKIIS— DNKOTITI  PLATFORM— LlABIUTT— BVIDSKOB. 

In  an  action  against  a  railroad  company  for  personal  injuries,  where  it  appears 
that  plaintiff,  a  boy  of  14.  was  sent  to  the  depot  with  a  lady  passenger,  ana  while 
there,  by  reason  of  the  defective  condition  of  the  platform^  he  fell  with  one  leg  an- 


der  the  wheels  of  the  train,  whereby  he  was  injured,  evidence  that  he  had  been  in 
the  habit  of  jumping  on  the  oars  wheat "  .....  -     ... 

danger,  is  inadmissible. 


the  habit  of  jumping  on  the  oars  when  they  stopped,  and  had  been  warned  of  the 


Appeal  from  court  of  common  pleas,  Jefferson  county;  H.  J.  Stttes,  Judge. 

Action  by  Lewis  H.  Berry,  a  minor,  by  next  friend,  against  the  Louisville 
&  Nashville  Railroad  Company,  for  personal  injuries.  Judgment  for  plain- 
tiff, and  defendant  appeals. 

Barnett,  Nolle  <fc  Barnett  and  Wm.  Lindsay r,  for  appellant.  Baker,  Kin- 
ney &  Kinney,  O'Neal,  Jackson  eft  Phelps,  and  J  as.  W.  Head,  for  appellee. 

Pryob,  J.  The  appellee,  Berry,  a  boy  about  14  years  of  age,  at  the  instance 
of  Mrs.  McGee,  with  whom  he  lived,  and  by  whom  he  was  controlled,  accom- 
panied a  lady  and  her  child  to  the  depot  of  the  defendant,  to  aid  her  in  board- 
ing  the  train.  It  was  after  night,  and  dark,  when  the  train  approached.  The 
iplatform  from  which  passengers  get  on  and  off  the  train  lies  between  the  two 
bracks  of  the  railway,  and  is  about  four  feet  wide,  with  the  edge  of  the  cars 
*when  they  reach  the  platform  extending  over  it  some  four  or  five  inches. 
After  the  boy  had  reached  the  platform,  and  the  lady  had  entered  the  car,  the 
Tboy,  on  leaving  the  platform,  stepped  with  one  foot  into  a  hole  that  had  been 
caused  by  the  rotting  of  the  plank,  causing  the  appellee  to  fall  with  one  leg 
protruding  under  the  wheels  of  the  cars  as  they  moved  off,  crushing  his  ankle 
and  foot  in  such  a  manner  as  required  his  leg  to  be  amputated.  He  claimed 
that  the  company  knew  of  the  defect  in  the  platform,  or  by  the  exercise  of 
ordinary  care  should  have  known  it,  and  was  awarded  compensatory  damages 
for  the  injury  sustained.  The  case  went  to  the  superior  court,  and  was  there 
affirmed,  and  an  appeal  was  then  prayed  and  granted  to  this  court. 

The  boy  testifies  as  to  the  fall  caused  by  the  defect  in  the  platform,  and  the 
injury  received.  The  hole  in  the  platform  at  the  place  where  the  boy  says  he 
was  injured  was  visible,  and  caused  by  tbe  decay  of  the  timber.  Blood  was 
seen  near  the  place  where  the  injury  occurred,  and  he  was  carried  from  the 
spot  by  those  who  heard  his  cry  of  distress  in  that  d  irection.  Tbe  foot  or  ankle 
whs  crushed  as  the  train  moved  off.  That  the  platform  was  much  out  of  re- 
pair, and  had  been  for  a  long  time,  is  sustained  by  the  weight  of  the  testimony; 
and  the  injury  to  this  boy  was  caused  by  this  defect  in  tbe  platform  that 
should  have  been  observed  and  remedied  by  the  defendant's  employes. 

We  are  satisfied  from  the  testimony  that  the  injury  resulted  from  the  causes 
alleged  in  the  petition,  but  tbe  appellant,  in  making  out  its  defense,  insisted 
on  proving  by  the  appellee  and  others  that  he  was  in  the  habit  of  jumping  on 
the  cars  when  they  stopped  at  the  station,  and  had  been  warned  of  the  danger, 
and  hence  the  jury  had  the  right  to  infer  that  it  was  the  boy's  own  negligence 
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that  caused  the  injury,  and  not  the  defect  in  the  platform.  If  the  habit  of  the 
-boy  had  been  established,  as  the  appellant  offered  to  prove,  it  would  not  have 
-authorized  the  jury  to  say  that  he  was  stealing  a  ride  on  the  cars,  and  in  get- 
ting off  caused  the  injury.  It  is  shown  that  he  was  sent  to  the  depot  by  the 
Jady  with  whom  he  lived;  that  he  accompanied  the  passenger  to  the  train  at 
her  instance,  and  had  the  right  to  be  on  the  platform  at  the  place  where  he 
was  injured.  That  he  was  at  this  particular  spot,  and  was  injured  by  reason 
of  the  defective  and  rotten  plank,  is  sworn  to  positively  by  the  boy,  and  his 
statement  corroborated  by  circumstances  that  are  convincing;  and  the  mere 
Jact  that  he  had  been  in  the  habit  of  exposing  himself  to  danger  on  former  oc- 
•caslons,  or  had  theretofore  placed  himself  in  positions  where  he  might  have 
been  injured  in  the  same  manner,  was  not  only  insufficient  to  contradict  the 
'testimony  on  that  subject  offered  by  the  plaintiff,  but  was  incompetent  for  any 
purpose.  Neither  the  boy's  habits  nor  his  bad  character  constituted  a  defense 
to  the  recovery. 

The  opinions  of  one  or  more  witnesses  for  theappellant  were  permitted  to 
go  to  the  jury,  to  the  effect  that  the  boy  was  not  injured  in  the  manner  stated 
by  him ;  and  an  instruction  given  by  the  court  to  the  effect  that  if  the  boy  was 
stealing  a  ride  on  the  train  of  appellant,  and  thereby  caused  the  injury,  the 
company  was  not  responsible.  Whether  there  was  proof  to  authorize  such  an 
instruction  it  is  not  necessary  to  determine;  but  the  fact  that  he  had  previ- 
ously been  guilty  of  such  negligence  threw  no  light  on  the  issue  made.  Such ' 
misconduct  on  the  part  of  the  appellee  did  not  prevent  him  from  recovering, 
if  injured  by  reason  of  this  defect  in  the  platform. 

in  Qahagan  v.  Railroad  Co.,  1  Allen,  187,  the  issue  presented  was  as  to 
the  negligence  of  the  company  in  the  use  of  the  highway  at  the  time  the  plain* 
tiff's  intestate  received  the  injury  for  which  the  recovery  was  asked.  The 
plaintiff  offered  to  prove  the  habit  of  the  company  at  other  times  in  the  use  of 
the  highway  to  show  negligence,  and  the  court  held  that  it  had  no  legitimate 
bearing  on  the  issue,  and  was  properly  excluded. 

There  was  evidence  for  both  the  appellant  and  the  appellee  showing  the 
movements  of  the  boy  from  the  time  he  reached  the  depot  until  he  was  injured, 
■and  from  that  evidence  the  jury  returned  their  verdict.  "  As  a  general  rule, 
therefore,  it  is  inadmissible,  when  the  issue  is  whether  A.  did  a  particular 
thing,  to  put  in  evidence  the  fact  that  he  did  a  similar  thing  at  some  other 
•time.  To  admit  evidence  of  such  collateral  acts  would  be  to  oppress  the  party 
implicated  by  trying  him  on  a  case  as  to  which  he  has  no  notice  to  prepare, 
.and  sometimes  by*  prejudicing  the  jury  against  him  by  publishing  offenses  of 
which,  even  if  guilty,  he  may  nave  long  since  repented,  or  may  have  long  since 
'been  condoned. "  1  Whart.  E  v.  §  29.  The  effect  of  such  testimony  as  was  ex- 
cluded in  this  case,  if  permitted  to  go  to  the  jury,  would  have  been  to  preju- 
dice the  jury,  or  at  least  lead  their  minds  to  the  conclusion  that  if  a  bad  boy,, 
although  injured  by  the  neglect  of  the  company,  his  measure  of  compensation 
should  be  lessened  by  reason  of  his  reckless  or  mischievous  habits.  We  per- 
ceive no  objection  to  the  instructions;  in  fact,  they  were  more  favorable  for 
the  appellant  than  they  should  have  been.  Nor  does  the  alleged  misconduct 
of  the  juror  or  counsel  for  the  plaintiff  authorize  a  reversal. 

The  judgment  below  is  therefore  affirmed,  with  damages. 


State  ex  rel.  McGrath  v.  Walker,  State  Auditor. 

{Supreme  Cowrt  of  Missouri    February  4, 1889.) 

State  and  State  Ofticebs  —  Sbcbetabt  of  State  —  Compensation  on  Boabd  of 
Equalization. 

By  Const.  Mo.  art.  5,  §  21,  the  secretary  of  state  shall  receive  for  his  services  a 
salary  to  be  established  by  law,  and  shall  receive  to  his  own  use  no  fees  or  other 
Compensation,  but  such  fees  shall  be  paid  into  the  treasury.    Article  10,  §  18,  pro- 
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vides  for  a  state  board  of  equalisation,  consisting  of  the  governor,  secretary  of 

state,  and  others.    Held,  that  the  secretary  of  state  is  entitled  to  receive  the  com- 
pensation provided  by  law  for  services  as  a  member  of  the  board  of  equalization. 

Application  for  mandamus. 

M.  K.  McGrath  seeks  by  this  proceeding  against  John  Walker*  state  au- 
ditor, compensation  for  services  as  a  member  of  the  state  board  of  equaliza- 
tion. 

M.  K.  McGrath*  relator,  pro  se.    The  Attorney  General,  for  respondent* 

Sherwood,  J.  This,  an  original  proceeding,  is  instituted  by  the  relator  to* 
compel  payment  to  him  of  a  certain  sum  for  services  rendered  by  him  as  a 
member  of  the  state  board  of  equalization ;  be  being  secretary  of  state*  It  is- 
admitted  by  respondent  that  an  appropriation  has  been  made,  and  that  there- 
is  in  the  state  treasury,  and  belonging  to  the  proper  fund,  the  necessary 
amount  for  the  payment  of  such  claims  as  that  of  relator;  so  that  the  only 
point  presented  in  the  present  instance  is  whether  relator  is  entitled  to  the  re- 
lief he  seeks,'  **.  e.f  to  compensation  for  the  services  it  is  admitted  he  has  ren- 
dered. 

Section  24  of  article  5  of  our  state  constitution  is  the  following:  "Sec,  24, 
The  officers  named  in  this  article  shall  receive  for  their  services  a  salary  to  be 
established  by  law,  which  shall  not  be  increased  or  diminished  during  their 
official  terms ;  and  they  shall  not,  after  the  expiration  of  the  terms  of  those  in 
office  at  the  adoption  of  this  constitution,  receive  to  their  own  use  any  fees, 
costs,  perquisites  of  office,  or  other  compensation.  All  fees  that  may  here- 
after be  payable  by  law  for  any  service  performed  by  any  officer  provided  for 
in  this  article  shall  be  paid  in  advance  into  the  state  treasury. " 

Section  18  of  article  10  of  the  same  instrument  provides  that:  MSec.  18* 
There  shall  be  a  state  board  of  equalization,  consisting  of  the  governor,  state 
auditor,  Btate  treasurer,  secretary  of  state,  and  attorney  general.  The  duty 
of  said  board  shall  be  to  adjust  and  equalize  the  valuation  of  real  and  personal 
property  among  the  several  counties  in  the  state,  and  it  shall  perform  such 
other  duties  as  are  or  may  be  prescribed  by  law." 

It  will  thus  be  seen,  from  the  provisions  of  the  constitution  just  noted,  that 
the  state  officers  mentioned  in  section  24,  supra,  are  not  ex  officio  members 
of  the  state  board  of  equalization;  that  is,  their  membership  of  that  board  is 
not  the  result  of  their  holding  certain  state  offices,  but  is  the  result  of  their 
appointment  to  such  board  by  an  independent  and  distinct  provision  of  the 
constitution.  1  fiurrill,  Law  Diet.  tit.  "Ex  Officio."  But  fdr  such  independ- 
ent provision,  they  would  not  have  been  members  of  such  board.  And,  even 
if  they  were  ex  officio  members  of  such  board,  it  does  not  thence  follow  that 
relator  is  not  entitled  to  maintain  the  present  proceeding,  because  section  24* 
above  quoted,  makes  special  provision  that  the  officers  mentioned  therein 
"shall  receive  for  their  services  a  salary  to  be  established  by  law.11  Under 
the  terms  of  so  broad  a  grant  of  power,  it  was  competent  for  the  legislature 
to  have  trebled  the  salary  of  the  officers  mentioned,  or  to  have  placed  it  at 
whatsoever  figure  they  wished.  In  any  event,  therefore,  it  was  within  the 
scope  of  power,  in  this  behalf,  granted  the  legislature,  for  them  to  have  en- 
acted that  the  officers  referred  to  should  receive  certain  sums  resulting  from 
the  performance  of  certain  duties  imposed  by  the  constitution,  whether  those 
duties  be  regarded  as  duties  ex  officio  or  not.  ' 

It  is  not  thought,  however,  that  section  24,  in  its  subsequent  provisions  as. 
to  fees,  costs,  etc.,  was  intended  to  treat  of  anything  except  fees,  etc.,  that 
strictly  pertained  to  the  offices  therein  mentioned,  at  the  time  of  the  adoption 
of  the  present  constitution.  Thus  the  attorney  general,  state  auditor,  and 
secretary  of  state  were  entitled  to  certain  fees,  etc.,  which  fees,  etc.,  were 
abolished  by  the  constitution  of  1875,  and  are  now  paid  directly  into  the  state 
treasury.    2  Kev.  St.  1879,  g§  5597,  5598,  5643.    The  framers  of  the  conati* 
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tution  must  be  presumed  conversant  with  tbat  fact,  and  to  have  bad  an  in- 
telligent purpose  in  so  framing  section  24.  It  is  not  thought  that  section 
was  intended  to  be  extended  any  further  than  above  stated.  It  therefore 
should  be  limited  to  the  mischiefs  and  evils  it  was  specially  designed  to  rem- 
edy, and  should  not  be  so  applied  as  to  prevent  the  payment  of  the  proper 
compensation  for  services  rendered  in  another  and  distinct  department  of  pub* 
lie  service.  Besides,  the  legislature  has  taken  the  same  view  in  amending  the 
law  of  1872,  in  conforming  it  to  the  constitutional  provisions  aforesaid,  as 
shown  by  the  Revision  of  1879.    2  Rev.  St.  §§  6666-6669,  and  note. 

Taking  the  whole  history  of  the  equalization  of  taxation  as  shown  by  the 
statutory  and  constitutional  provisions  before  mentioned,  it  may  be  safely  as- 
sumed that  the  purpose  of  the  framers  of  the  constitution  in  ordaining  section 
18,  supra,  was  simply  to  provide  a  smaller  body  of  men  to  equalize  taxation, 
and  thus  secure  a  more  economic  method  of  accomplishing  the  desired  object; 
and,  as  the  former  board  received  compensation  for  their  services,  so,  also, 
should  the  present  one.  In  Illinois,  from  which  state  we  derived  section  24 
of  our  constitution,  (see  Const.  Hi.  art.  5,  §  23,)  it  has  been  the  unquestioned 
practice  for  years  to  allow  the  state  auditor  compensation  for  his  services  on 
the  state  board  of  equalization.  Laws  111.  1888,  §  116.  A  different  conclu- 
sion from  that  above  indicated  was  announced  in  State  v.  Holladay,  67  Mo. 
64;  but  that  ruling  was  not  made  by  a  full  bench*  and  was  by  a  divided  oourtr 
and  should  no  longer  be  received  as  authoritative. 

We  therefore  award  a  peremptory  writ. 

All  concur. 


Cnr  of  St.  Louis  v.  Lanigan  et  at. 
(Supreme  Court  of  Missouri*    February  4, 1889.) 

1.  Appeal— Rbvisw— Weight  op  Evidence— Eminent  Domain. 

The  report  of  commissioners  in  condemnation  proceedings  will  not  be  set  aside 
on  the  evidence,  unless  the  court  is  clearly  satisfied  that  they  have  erred  in  the 
principles  upon  which  they  have  made  their  appraisal. 
ft.  Same— Record— Presumption  op  Jurisdiction. 

The  record  being  silent,  it  will  be  presumed  that  a  court  of  general  jurisdiction  in* 
some  way  acquired  jurisdiction  of  all  the  defendants  against  whom  it  rendered 
judgment. 
8.  Same—  Decision— Reversal. 

A  judgment  in  condemnation  proceedings  will  not  be  reversed  because  of  failure 
to  obtain  jurisdiction  of  certain  defendants  whose  lands  and  interests  are  separate 
and  distinct  from  those  of  the  defendant  who  appeals. 

Appeal  from  St.  Louis  circuit  court;  L.  B.  Valliant,  Judge. 

Proceedings  by  the  city  of  St.  Louis  against  Michael  Lanigan,  Peter  Ratz, 
and  others,  to  condemn  land  for  extending  and  opening  a  street.  The  com- 
missioners' report  was  confirmed,  and  defendant  Ratz  appeals. 

W.  F.  McEntire,  for  appellant.  Leverett  Bell,  W*  F.  Broadhead,  and 
Alex.  Martin,  for  respondent. 

Sherwood,  J«  This  proceeding  was  instituted  in  the  circuit  court  of  St. 
Louis,  for  the  purpose  of  extending  and  opening  High  street,  which  is  numer- 
ically Twelfth  street,  from  Lucas  avenue  to  Franklin  avenue.  As  might  be 
readily  suspected  by  those  acquainted  with  the  city  of  St.  Louis  in  that  local- 
ity, the  opening  of  the  street  there  involved  the  property  rights  and  interests 
of  a  large  number  of  defendant  owners,  and  the  record  inconsequence  is  very 
voluminous.  On  the  coming  in  of  the  report  of  the  commissioners  three  of 
the  land-owners  excepted.  All  of  them,  however,  abandoned  the  contest  as 
to  the  insufficiency  of  the  damages  awarded  each  of  them,  but  Peter  Ratz, 
who  brings  this  cause  here  by  appeal,  alleging,  as  in  the  court  below,  the  in- 
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sufficiency  of  the  damages  awarded  him.  The  exceptions  came  on  to  he  heard ; 
the  court  heard  testimony;  and,  after  carefully  considering  the  same,  over- 
ruled the  exceptions,  and*con firmed  the  report  of  the  commissioners. 

The  complaint  made  here  is  that  the  order  of  the  court  overruling  defend- 
ant's exceptions  "is  against  the  weight  of  evidence."  It  has  been  established 
by  a  long  line  of  decisions,  so  numerous  as  not  to  require  their  citation,  that  in 
law  cases,  aside  from  those  where  mistake,  fraud,  prejudice,  or  passion  mani- 
fest themselves  in  the  rendition  of  a  verdict,  this  court  will  not  interfere  by 
weighing  the  evidence  on  which  the  verdict  is  founded.  Obviously,  the  same 
rule  must  obtain  in  all  other  law  cases. 

The  court  below  has  advantages  which  this  court  does  not  possess,  and  cannot 
possess,  in  relation  to  the  demeanor  of  witnesses  who  testify  respecting  the 
litigated  matter.  Even  in  equity  cases,  we  defer  somewhat  to  the  views  of 
the  trial  court.  Besides,  in  cases  of  the  sort  now  under  consideration,  it  is  to 
be  observed  that  the  judgment  of  the  commissioners  is  not  formed  exclusively 
upon  evidence  submitted  to  them.  They  are  required  to  view  the  premises, 
.and  they  have  the  advantage  of  an  actual  personal  inspection,  and  they  are  to 
*be  guided  to  some  extent  by  that.  Selected  because  of  their  capacity  and  fit* 
ness  for  the  position  they  are  called  upon  to  fill;  required  to  be  disinterested; 
sworn  to  a  faithful  discharge  of  the  duties  imposed  upon  them, — their  report 
-should  not  be  set  aside  but  upon  satisfactory  grounds.  The  testimony  of 
witnesses  as  to  value,  whether  heard  before  the  commissioners  or  subse- 
quently, by  the  court  on  exceptions  filed,  though  entitled  to  due  considera- 
tion, is  not  controlling;  and,  "unless  the  court  is  clearly  satisfied  that  they 
have  erred  in  the  principles  upon  which  they  have  made  their  appraisal,  there 
is  nothing  for  review  and  their  report  should  not  be  disturbed."  Railroad 
-Co.  v.  Richardson,  45  Mo.  466;  Railroad  Co.  v.  Campbell,  62  Mo.  585.  Head- 
ing the  testimony  in  this  cause  in  the  light  of  the  authorities  cited,  no  reason 
is  seen  calling  upon  this  court  to  differ  from  the  conclusion  reached  by  the  trial 
•court  as  to  the  merits. 

2.  But  it  is  urged  that  the  judgment  herein  should  be  reversed  because  ren- 
dered against  Henry  Learned  and  Patrick  McMahon,  who  were  parties  defend- 
ant, but  who  were  not  served  with  process  nor  by  publication,  nor  did  they 
-enter  appearance  to  the  action ;  and  the  proceedings  were  never  dismissed  as 
to  them;  and  that  it  should  also  be  reversed  because,  though  Anna  M.  O'Fallon 
was  duly  served  with  process,  yet  that  she  was  described  as  the  wife  of  James 
-J.  O'Fallon,  and  the  latter  was  not  made  a  party.  In  relation  to  Patrick  Mc- 
Mahon, the  record  shows  that  "Mrs.  P.  McMahon"  entered  her  voluntary  ap- 
pea ranee \o  the  action,  and,  in  absence  of  aught  to  the  contrary  in  the  record 
appearing,  it  must  be  taken  for  granted  that  she  was  the  McMahon  mentioned 
in  the  petition,  writ,  and  judgment,  and  the  real  party  in  interest.  Now,  as 
to  Henry  Learned,  mentioned  as  the  husband  of  Mary  G.  Learned  and  James 
J.  O'Fallon.  Regularly,  the  husband  of  a  wife,  proceeded  against  in  actions 
•of  this  character,  should  be  made  party  defendant,  and  should  be  served  with 
process.  Anna  M.  O'Fallon  was  served  with  process,  and  Mary  C.  Learned 
by  publication.  Why  it  was  James  J.  O'Fallon  was  not  made  party  to  the 
suit,  and  why  Henry  Learned  was  not  served  by  publication,  is  a  matter  on 
which  the  record  is  silent.  In  such  circumstances  it  will  be  presumed  that 
the  circuit  court  obeyed  the  rules  of  law,  had  acquired  jurisdiction  as  to  Henry 
Learned  in  some  appropriate  way,  and  had  found  it  unnecessary  to  bring  in 
James  J.  O'Fallon.  If  the  latter  was  resident  abroad,  this  fact  would  obviate 
any  necessity  for  making  him  a  party,  and  allow  his  wife  to  be  proceeded 
against  as  a  feme  sole.  Mustek  v.  Dodson,  76  Mo.  624,  and  cases  cited.  No 
rule  is  better  established  than  that,  in  order  to  convict  a  court  of  general  juris- 
diction of  error,  the  error  complained  of  must  be  made  to  appear,  for  it  will  not 
be  presumed.  Indeed,  every  presumption  faces  the  other  way.  Huxley  v. 
Harrold,  62  Mo.  516;  Gates  v.  Tusten,  89  Mo.  13;  Schad  v.  Btorp,  95  Mo. 
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573,  8  S.  W.  Rep.  549.  "Nothing  should  be  intended  to  be  out  of  the  Juris- 
diction of  a  superior  court  but  that  which  specially  appears  to  be  so."  IcL 
Such  courts  proceed  by  right,  and  not  by  wrong,  and  the  presumption  that 
they  do  so  will  attend  their  acts  and  doings  even  in  causes  coming  up  to  this- 
court  on  error  or  appeal.  Blair  v.  Railroad  Co.,  89  Mo.  383, 1  S.  W.  Rep.  350. 
But  this  court  will  not  lend  a  very  attentive  ear  to  such  complaints  on  the- 
part  of  the  present  defendant.  He  is  not  injured  by  any  of  the  matters  men- 
tioned, and  he  has  no  right  to  the  reversal  of  a  judgment  for  errors  which  do- 
not  affect  him.  Papin  v.  Massey,  27  Mo.  445;  Mead  v.  Broum,  65  Mo.  552. 
Our  statute  forbids  this  court  to  "reverse  the  judgment  of  any  court  unless  it 
shall  believe  that  error  was  committed  by  such  court  against  the  appellant  or 
plaintiff  in  error,  and  materially  affecting  the  merits  of  the  action. "  Another 
statute  commands  us  to  "disregard  any  error  or  defect  in  the  pleadings  and 
proceedings  which  shall  not  affect  the  substantial  rights  of  the  adverse  party. " 
Whatever  wrongs  Learned,  O'Fallon,  and  McMahon  may  suffer  will  not  af- 
fect the  rights  of  the  complaining  defendant  in  this  cause.  Moreover,  those 
cases  which  hold  that  a  judgment  against  several  defendants  for  a  sum  of 
money  is  an  entirety,  and  if  erroneous  as  to  one  is  erroneous  as  to  all,  have 
no  applicability  to  cases  where  the  judgment  or  decree  is  as  to  land.  Enos 
v .  Capps,  12  111.  255 ;  Dicker  son  y.  Chris  man,  28  Mo.  134.  And,  furthermore, 
this  court  will  not  reverse  a  judgment  in  a  case  of  this  kind  on  an  empty 
technicality  such  as  now  urged  here.  Copeland  v.  Yoakum,  38  Mo.  349. 
Holding  thus,  we  affirm  the  judgment. 
All  concur. 


City  of  St.  Louis  t>.  Excelsior  Brewing  Co. 
(Supreme  Court  of  Missouri.    February  4, 18S9.) 

1.  Municipal  Corporations— Public  Improvement— Assessments— Conclusiveness. 

The  charter  and  ordinances  of  the  city  of  St.  Louis,  relating  to  opening,  eta, 
streets,  provide  for  notice  to  the  property  owners  of  the  time  and  place  of  making 
an  assessment  for  benefits  by  the  commissioners,  and  gives  them  the  right  to  a 
hearing  before  the  commissioners,  and  before  the  circuit  court,  on  exceptions. 
Held,  that  in  a  suit  on  a  tax-bill  for  the  amount  of  an  assessment  for  benefits  de- 
rived from  widening  a  street,  the  report  of  the  commissioners  is  conclusive  on  the- 
question  of  whether  the  property  assessed  is  benefited,  and  as  to  the  extent  of  such 
benefit.    Following  City  of  St  Louie  v.  Rankin,  9  S.  W  Rep.  910. 

2.  Bame— Commissioners'  Report. 

Instructions  given  at  the  request  of  the  city,  based  on  the  erroneous  supposition 
that  the  jury  can  fix  and  assess  the  benefits,  do  not,  as  against  the  city,  cure  the 
error  in  an  instruction  to  disregard  the  report.  * 

8.  Appeal— Review— Objections  not  Made  Below. 

Exceptions  to  the  introduction  of  evidence,  not  made  a  ground  of  complaint  In 
the  motion  for  new  trial,  cannot  be  considered  on  appeal. 

Rat,  C.  J.t  dissents. 

Appeal  from  St.  Louis  circuit  court;  Daniel  Dillon,  Judge. 

L.  Bell  and  T.  H.  Culver,  for  appellant.  G.  M.  Stewart,  for  respondent. 

Per  Curiam.  This  is  a  suit  on  a  special  tax-bill  issued  by  the  comptroller 
of  the  city  of  St.  Louis,  because  of  benefits  assessed  against  defendant's  prop- 
erty by  commissioners  appointed  in  a  proceeding  in  the  St.  Louis  circuit  court 
to  condemn  property  for  the  purpose  of  widening  Eighteenth  street  from. 
Clark  avenue  northwardly  for  a  distance  of  about  191  feet.  The  commission- 
ers assessed  the  benefits  at  $1,093,  and  the  tax-bill  is  for  that  amount.  There 
was  a  verdict  and  judgment  for  the  plaintiff,  but  it  is  for  $800  only,  and  the 
plaintiff  appealed. 

Some  exceptions  were  taken  by  the  plaintiff  to  the  introduction  of  evidence- 
by  the  defendant,  but,  since  these  rulings  are  not  made  a  ground  of  complaint 
in  the  motion  for  a  new  trial,  we  cannot  consider  them  here. 
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The  court,  by  the  second  instruction  given  at  the  request  of  defendant,  told 
the  jury  that,  in  making  up  the  amount  of  their  verdict,  they  should  disre- 
gard the  report  of  the  commissioners  made  in  the  suit  to  condemn  property 
for  widening  Eighteenth  street.  In  this  the  court  erred.  The  questions 
whether  the  defendant's  property  was  benefited,  and  to  what  extent  it  was 
benefited,  by  the  widening  of  the  street,  are  settled  and  determined  by  the 
report  of  the  commissioners,  and  are  not  open  to  fresh  inquiry  in  a  suit  on 
the  special  tax-bill.  This  we  held  in  the  recent  case  of  City  of  St.  Louis  v. 
Rankin,  9  S.  W.  Rep.  910.  The  tax-bill  sued  on  in  that  case  and  the  one 
sued  on  in  this  case  were  issued  on  the  same  report.  The  report  of  the  com- 
missioners, instead  of  being  disregarded  by  the  jury,  should  have  been  taken 
as  the  only  evidence  of  the  amount  of  the  benefits.  This  is  so  unless  there 
is  some  provision  which  makes  the  tax-bill  prima  facie  evidence  of  the  mat- 
ters stated  therein,  and  of  this  we  are  not  advised. 

The  instructions  given  at  the  request  of  the  plaintiff  seem  to  be  based  upon 
the  erroneous  supposition  that  the  jury  in  this  suit  could  fix  and  assess  the 
benefits,  but  that  does  not  cure  the  error,  in  excluding  the  report. 

With  these  conclusions  we  need  not  examine  the  fourth  instruction  given 
At  the  request  of  defendant,  in  which  it  would  seem  there  must  be  some  cler- 
ical error.    The  judgment  is  reversed  and  cause  remanded. 

Rat,  0.  J.,  dissents.    The  other  judges  concur. 


St.  Louis  &  S.  F.  Ry.  Co.  v.  Epperson,  Tax  Collector. 
(Supreme  Court  of  Missouri.    February  4, 1889.) 

-1.  Elections  and  Voters— Notice  or  Election— County  Indebtedness— Constitu- 
tional LAW. 

Under  Const  Mo.  art.  10,  J  12,  providing  that  any  county  incurring  any  Indebted- 
ness requiring  the  assent  or  two-thirds  of  the  voters  u  shall,  before  or  at  the  time  of 
doing  so,  provide  for  the  collection  of  an  annual  tax  sufficient  to  pay  the  interest  on 
such  indebtedness  as  it  falls  due,  and  also  to  constitute  a  sinking  fund  for  the  pay- 
ment of  the  principal  thereof; "  and  under  Rev.  St.  Mo.  $  6809,  and  act  1888,  amend- 
ing sections  6808  and  6810,  referring  to  notice  of  the  election,  and  of  the  amount  of 
the  debt,— it  is  essential  to  the  validity  of  the  proceedings  that  the  order  or  notice 
of  election,  or  the  ballots,  shall  specify,  for  the  information  of  voters,  the  amount 
of  the  proposed  indebtedness. 

-ft,  Railroad  Companies— Taxation— Levy. 

Under  Rev.  St.  Mo.  $  6879,  requiring  the  county  court  to  levy  taxes  on  railroad 
properly  within  the  county,  a  railroad  tax-book,  extended  by  the  clerk,  without  any 
such  levy  having  been  made  by  the  court,  by  means  of  the  rates  and  data  obtained 
from  an  order  of  the  court  levying  taxes  on  the  general  property  of  the  county,  is 
wholly  unwarranted  and  void. 

JB.  Taxation— Levy— Certified  Tax-Book— Trespass. 

A  tax-book  not  authenticated  by  the  county  clerk  and  the  seal  of  his  office,  aa  re- 

Suired  by  statute,  affords  the  collector  no  authority  or  protection  for  his  levy,  and 
e  must  be  regarded  as  a  trespasser  ab  initio. 
jL  Same— Estoppel— In  Pais— Statements  of  Attorney. 

Where  the  collector  is  fully  informed,  before  making  a  levy,  that  the  tax  is  void, 
and  that  it  will  not  be  paid,  he  cannot  rely  upon  previous  statements  of  the  owner's 
attorney  (who  was  unaware  of  the  illegality  of  the  tax,  and  was  only  authorised  to 
pay  the  legal  taxes)  in  relation  thereto  as  an  estoppel. 
JR.  Same— Void  Tax— Enforcement— Remedy  by  Injunction. 

Where  property  has  been  levied  on  to  enforce  payment  of  a  void  tax,  injunction 
is  the  proper  remedy. 

Appeal  from  circuit  court,  Laclede  county;  W.  I.  Wallace,  Judge. 
John  OyDayf  for  appellant.    Nixon,  Quinn  <fc  Braclfleld,  for  respondent. 

Sherwood,  J.    In  September,  1883,  the  citizens  of  Laclede  county,  desir- 
ing to  raise  a  fund  with  which  to  construct  a  court-house,  presented  to  the 
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county  court  a  petition  asking  for  an  election  to  be  held  for  the  purpose  of 
voting  upon  a  proposition  to  incur  an  indebtedness  of  the  county  for  such 
purpose.  The  order  was  made  in  September,  and  the  election  held  in  Novem- 
Tber.  The  order  for  this  election  did  not  specify  the  amount  of  indebtedness 
"which  it  was  proposed  to  incur,  nor  was  it  specified  in  the  notice  thereof  which 
was  given  as  required  by  law,  or  in  the  ballots  used  by  the  electors  participat- 
ing in  the  election. 

At  the  December  term,  1883,  of  the  county  court,  it  was  ordered  by  the 
'Court  that  a  levy  of  30  cents  on  the  $100  valuation  be  made  for  three  succes- 
sive years  for  the  purpose  of  raising  funds  to  erect  a  court-house;  but  no  in- 
debtedness therefor  was  ever  incurred.  On  June  4,  1884,  the  county  court 
-of  Laclede  county  made  the  regular  annual  order  levying  taxes  upon  all  prop- 
♦erty  other  than  railroads.  In  July,  1884,  John  Kellerman,  who  was  a  deputy 
:in  the  county  clerk's  office,  without  any  order  or  authorization  by  the  county 
court,  made  out  a  pretended  railroad  tax-book,  and  extended  thereon  taxes 
against  the  property  of  appellant  at  such  rate  as  he  was  assured  by  the  county 
officers  would  be  paid  by  it,  and,  after  doing  so,  delivered  the  same  to  the  col- 
lector. 

In  the  following  December,  the  representative  of  plaintiff,  having  gone  to 
Laclede  county  for  the  purpose  of  paying  such  taxes  as  were  due,  discovered 
that  no  order  of  the  county  court  levying  taxes  against  its  property  had  ever 
been  made;  whereupon  a  special  session  of  the  county  court  was  called,  which, 
on  the  19th  of  December,  levied  taxes  against  the  plaintiff  for  state,  county, 
school,  and  municipal  purposes,  and  among  the  other  taxes  levied  was  one  of  30 
•cents  on  the  $100  valuation  as  a  "court-house  tax, "  and  which  was  in  addition 
;to  and  in  excess  of  the  regular  authorized  levy  of  50  cents  on  the  $100  valua- 
tion for  county  purposes.  All  taxes  other  than  the  one  last  named  were  paid 
by  the  company  immediately  after  the  levy  was  made,  and  payment  of  the  lat- 
ter was  refused.  The  collector,  defendant  here,  was  repeatedly  notified  that 
the  tax  was  unconstitutional,  illegal,  and  void. 

On  the  16th  day  of  July,  1885,  the  plaintiff  owned  in  Laclede  county  more 
than  2,000  acres  of  land.  It  had  piled  upon  its  right  of  way  through  the 
county  a  great  number  of  ties,  was  possessed  of  considerable  personal  prop- 
erty situated  in  said  county,  and  had  standing  upon  its  side  tracks  at  Lebanon 
empty  cars  worth  from  $3,000  to  $10,000.  Notwithstanding  the  presence  of 
this  property  which  could  have  been  levied  upon  by  defendant,  he,  by  the  or- 
der and  direction  of  the  county  court  and  his  attorneys  herein,  seized  a  freight 
train  loaded  with  live-stock  and  perishable  property,  chained  the  same  to 
the  track,  and  detained  it  from  10  o'clock  in  the  morning  until  5  o'clock  in 
"the  afternoon  of  the  same  day,  causing  the  entire  movement  of  trains  on  plain- 
tiff's road  to  be  demoralized,  great  loss  to  ensue  to  it  and  its  patrons,  and 
much  business  to  be  diverted  from  its  road  at  competing  points.  Severe 
shrinkage  in  value  of  the  live-stock  in  transit,  and  material  injury  to  per- 
ishable property,  was  occasioned  by  reason  of  the  unusual  detention.  Plain- 
tiff wired  the  defendant  that,  if  he  would  release  the  perishable  property  held 
by  him,  it  would  run  to  Lebanon,  and  turn  over  $50,000  worth  of  empty 
■cars  in  lieu  thereof.  This  was  refused;  but  at  5  o'clock  in  the  afternoon  of 
the  seizure  the  defendant  turned  over  to  plaintiff  the  train  in  question,  upon 
ijhe  latter  giving  to  the  former  a  delivery  bond,  by  which  it  was  agreed 
that  the  same  should  be  restored  before  the  day  of  sale,  which  had  been  fixed 
for  the  21st  day  of  July,  1885,  and  previous  to  which  day  the  railway  com- 
pany, in  compliance  with  its  bond,  did  restore  the  train  to  the  defendant; 
After  which  time,  and  on  the  20th  day  of  July  following,  it  filed  its  petition 
herein  asking  for  an  injunction,  that  the  tax  be  declared  illegal,  and  that  it  have 
And  recover  all  the  damages  which  it  had  suffered  by  reason  of  the  unlawful 
detention  aforesaid.  A  temporary  injunction  was  granted;  and  at  the  Au- 
gust term,  1887,  the  case  was  by  agreement  heard  upon  the  motion  to  dis* 
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solve  the  temporary  injunction,  and  also  upon  its  merits,  at  the  same  time; 
when  the  court  dissolved  the  temporary  injunction,  dismissed  the  bill,  and 
rendered  judgment  against  the  company  for  costs,  from  which  it  has  appealed 
to  this  court 

1.  In  the  case  at  bar,  as  already  stated,  the  plaintiff  sought  to  enjoin  the 
sale  of  its  property,  which  the  defendant  had  seized  and  levied  on  under  and 
by  virtue  of  the  tax-book  delivered  to  him  as  the  collector  of  Laclede  county. 
Such  a  tax-book,  when  properly  authenticated,  is  the  warrant  under  which 
the  collector  proceeds  in  the  collection  of  taxes ;  but  the  tax-book  in  this  in* 
stance  was  not  authenticated  by  the  signature  of  the  county  clerk  and  the  seal 
of  his  court,  and  consequently  afforded  the  defendant  no  authority  or  protec- 
tion for  his  acts.  2  Rev.  St.  §§  6723,  6744,  6754.  Hence  he  must  be  re- 
garded as  a  trespasser  ab  initio.  Howard  v.  Heck,  88  Mo.  456;  Swart  v. 
Davis,  76  Mo.  129;  State  v.  Cook,  82  Mo.  185;  Warremburg  v.  Miller,  77  Mo. 
56,  and  cases  cited. 

2.  The  admitted  facts  in  this  case  show  that  the  receipt  from  the  auditor 
of  the  certificate  of  the  action  of  the  board  of  equalization,  etc.,  under  the 
provisions  of  section  6879,  was  received  by  the  clerk  July  28, 1884,  and  no 
levy  of  taxes  was  made  by  the  county  court,  as  required  by  that  section;  but 
the  deputy  county  clerk,  of  his  own  bead,  in  July  or  August,  1884,  during 
vacation,  made  out  the  railroad  tax-book  already  mentioned,  and  extended 
the  taxes  thereon,  and  this  was  the  only  book  made  out  or  delivered  to  the  col- 
lector; the  deputy  county  clerk,  obtaining  his  rates  and  his  data,  for  that  pur- 
pose, from  the  order  of  the  county  court,  made  in  June,  1884,  levying  taxes 
on  the  general  property  of  the  county.  This  action  of  the  official  mentioned, 
it  is  scarcely  necessary  to  say,  was  wholly  unwarranted,  and  at  war  with  the 
plain  provisions  of  sections  6879  and  6881  of  the  revenue  law.  Whenever, 
by  legislative  enactment,  power  is  confided  to  a  particular  person  or  tribunal, 
to  perform  specified  acts,  especially  acts  relating  to  the  exercise  of  the  impor- 
tant power  of  taxation,  such  legislative  enactment  is  mandatory  in  its  nature. 
Its  conditions  must  be  strictly  observed ;  and  such  power,  in  order  to  its  va- 
lidity, must  be  exercised  and  exercised  only  by  the  person  or  tribunal  upon 
whom  or  on  which  it  is  in  terms  confided.  This  doctrine  is  recognized  every- 
where and  disputed  nowhere. 

The  ruling  of  this  court  made  in  a  case  virtually  identical  with  that  at  bar 
is  decisive  of  the  question  here  at  issue.  Thus,  in  City  v.  Railroad  Co.,  81 
Mo.  285,  it  is  said:  "The  clerk  is  not  the  county  court;  and  when  the  county 
court  is  required,  as  a  judicial  tribunal,  to  do  an  act,  the  record  must  show 
that  it  was  done  by  the  court;  and  the  clerk  neither  in  term  nor  in  vacation 
of  court  can  perform  it  '  The  tax,  of  course,  must  be  levied  by  the  tribunal 
or  person  to  whom  the  power  is  delegated.*  Black w.  Tax  Titles,  (2d  Ed.) 
255;  Bill.  Mun.  Corp.  (2d  Ed.)  610.  'The  power  to  tax  is  a  high  govern- 
mental power;  *  *  *  and  when  the  legislature  grants  that  nigh  power 
to  another  tribunal  it  can  only  be  exercised  in  strict  conformity  to  the  terms 
in  which  the  power  is  granted,  and  a  departure  in  any  material  part  will  be 
fatal  to  the  attempt  to  exercise  it.*  County  Courtv.  Taylor,  8  Bush,  206, 208; 
Wesifall  v.  Preston,  49  N.  Y.  353;  Beckwith  v.  English,  51  111.  147.  In 
this  case  there  was  no  levy  of  the  tax  whatever.  The  clerk  certified  the 
amount  of  taxes  due,  but  it  clearly  appears — is  conceded — that  the  county 
court  made  no  levy  of  the  taxes  in  question.  *  *  *  This  is  the  testimony 
of  the  clerk  of  the  county  court  of  Jackson  county.  This  is  not  a  mere  tech- 
nical objection  to  the  proceedings,  but  is  substantial."  To  the  same  effect, 
see  Commisnioners  v.  Barker,  25  Kan.  258;  Cooley,  Tax'n,  292;  Warrensburg 
v.  Miller,  77  Mo.  56. 

The  tax-book,  therefore,  which  was  delivered  to  the  collector,  constituted 
no  warrant  for  the  seizure  which  he  made,  and  he  was  informed  of  this  be- 
fore he  assumed  to  act;  and  the  manner  of  his  action,  as  already  detailed  in 
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the  foregoing  statement  of  the  case,  smacks  strongly  of  an  oppressive  exer- 
cise of  official  authority,  even  conceding  such  authority  to  be  legitimate. 

8.  But  an  objection  has  been  urged  to  the  validity  of  the  court-house  tax, 
which  is  the  only  one  remaining  unpaid  on  plaintiff's  list.  Section  12  of  ar- 
ticle 10  of  the  constitution  is  as  follows:  "No  county  *  *  *  shall  be  al- 
lowed to  become  indebted  in  any  manner,  or  for  any  purpose,  to  an  amount 
exceeding  in  any  year  the  income  and  revenue  provided  for  such  year,  with- 
out the  assent  of  two-thirds  of  the  voters  thereof  voting  at  an  election  to  be 
held  for  that  purpose;  nor,  in  cases  requiring  such  assent,  shall  any  indebted- 
ness be  allowed  to  be  incurred  to  an  amount,  including  existing  indebted- 
ness, in  the  aggregate,  exceeding  five  per  centum  on  the  value  of  the  taxable 
property  therein:  *  *  *  provided  that,  with  such  assent,  any  county 
Aay  be  allowed  to  become  indebted  to  a  larger  amount  for  the  erection  of  a 
court-house  or  jail:  and  provided,  further,  that  any  county  *  *  *  incur- 
ring any  indebtedness  requiring  the  assent  of  the  voters,  as  aforesaid,  shall, 
before  or  at  the  time  of  doing  so,  provide  for  the  collection  of  an  annual  tax 
sufficient  to  pay  the  interest  on  such  indebtedness  as  it  falls  due,  and  also  to 
constitute  a  sinking  fund  for  payment  of  the  principal  thereof  within  twenty 
years  from  the  time  of  contracting  the  same." 

It  is  quite  plain  from  these  organic  provisions  that,  in  order  to  obtain  the 
necessary  assent  of  the  voters  of  a  county  to  the  incurring  of  an  indebted- 
ness they  must  be  informed  of  the  amount  of  such  indebtedness,  in  order  to 
vote  intelligently  upon  the  question  presented;  for  otherwise  they  vote  in  the 
dark.  In  the  present  case,  no  such  amount — no  sum  at  all  as  requisite  for 
the  purpose  of  building  a  court-house — was  proposed  to  or  passed  upon  by  the 
voters  who  voted  at  the  election  called.  Without  the  amount  of  the  debt  were 
known,  it  would  be  impossible  to  designate  the  amount  of  the  tax  necessary 
to  be  raised  by  annual  taxation  "sufficient  to  pay  the  interest  on  such  indebt- 
edness as  it  falls  due,  and  also  to  constitute  a  sinking  fund  for  payment  of 
the  principal  thereof  within  twenty  years  from  the  time  of  contracting  the 
same."  The  act  of  1883,  p.  147,  which  amends  sections  6808,  6810,  bears 
out  the  same  idea  of  the  necessity  for  specifying  the  amount  of  the  debt  to  be 
incurred;  and  section  6809,  which  remains  untouched  by  the  act  of  1883,  re- 
quires 20  days1  notice  of  the  election  to  be  held,  under  its  terms,  to  be  pub- 
lished, etc.,  and  that  "such  notice  shall  specify  the  amount  of  the  debt,  the 
object  and  purposes  thereof,  the  rate  of  the  increase  of  the  tax  levy,"  etc. 
None  of  the  conditions  specified  in  the  organic  or  statutory  law  before  men- 
tioned were  observed  or  obeyed,  neither  in  the  order  of  the  county  court  call- 
ing the  election,  the  notice  of  the  same,  the  ballots  cast  thereat,  nor  in  the  or- 
der of  the  county  court  made  thereafter,  in  this:  that  the  amount  of  the  in- 
debtedness to  be  incurred  is  nowhere  specified. 

The  levying  of  a  tax  being  the  exercise  of  a  high  governmental  power, 
there  must  be  a  distinct  authority  of  law  for  every  levy  upon  the  people  under 
that  power.  Taxes,  therefore,  cannot  be  levied  by  counties  or  municipalities, 
except  for  the  very  purpose  prescribed  by  law,  and  in  the  manner  and  under 
the  conditions  prescribed  by  law.  Cooley,  Tax'n,  (2d  Ed.)  324,  348,  and  cases 
cited.  There  is  no  such  thing  as  an  implied  power  in  a  county  court  to  levy 
a  tax.  Their  authority  to  do  this  springs  into  being  only  upon  a  strict  ob- 
servance of  the  power  expressly  conferred  upon  them  by  existing  laws.  State 
v.  Shortridge,  56  Mo.  126. 

In  State  v.  Saline  Co.,  45  Mo.  242,  under  the  provisions  of  a  law  allowing 
a  subscription  to  the  stock  of  a  railroad  company,,  where  the  amount  to  be 
subscribed  was  "specified,"  aud  this  was  not  done  at  the  time  the  subscrip- 
tion was  voted,  the  vote  was  held  invalid,  and  the  county  court,  in  conse- 
quence of  such  lack,  powerless  in  the  premises.  So,  also,  in  Indiana,  under 
a  similar  statute,  the  petition  did  not  "specify  the  amount  to  be  appropri- 
ated," nor  did  the  notice  to  the  tax-payers  do  this;  and.it  was  ruled  that  the 
V.10  .W.no.9— 31  Cr\r\a\o 
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election  was  invalid,  and  conferred  no  power  on  the  county  commissioners  to 
levy  the  tax,  notwithstanding  that  the  petition  asked  a  certain  per  cent,  to 
be  levied  on  the  taxable  property  of  the  township;  the  supreme  court  remark- 
ing, in  substance,  that  the  maxim  id  certum,  etc.,  would  not  apply  to  such  a 
case';  that  the  legislature  did  not  intend  that  the  tax-payers  before  voting 
should  have  to  go  to  the  trouble  of  ascertaining  the  amount  of  the  taxables, 
and  then  make  a  calculation  to  ascertain  the  amount  to  be  Assessed,  but  that 
the  amount  was  imperatively  required  to  be  specified;  that  nothing  short  of 
this  would  answer,  as  the  tax-payers  were  entitled  to  know  the  extent  of  the 
burden  they  were  asked  to  assume.  Railroad  Co.  v.  Bears*,  39  Ind.  598; 
Railroad  Co.  v.  Wells,  Id.  539,  and  cases  cited.  And  so  the  tax  levied  in 
those  cases,  and  all  the  proceedings  connected  therewith,  were  adjudged  votf 
•and  of  no  effect. 

Applying  the  authorities  cited,  and  the  reasons  which  they  give,  to  the  tax 
proceedings  now  under  consideration,  they  must  also  be  held  fatally  lacking 
in  all  those  essentials  necessary  to  the  creation  of  a  valid  tax. 

4.  No  estoppel  can  be  invoked  against  the  plaintiff  in  this  cause.  The  at- 
torney employed  to  go  out  to  Lebanon  had  no  authority  but  to  pay  the  legal 
and  valid  taxes  of  the  company,  and  therefore  could  not  bind  his  employer 
beyond  the  power  which  had  been  conferred  upon  him.  And  it  was  clearly 
shown  that,  at  the  time  the  statement  was  made  to  the  collector  about  pay- 
ing the  taxes  of  the  company,  the  attorney  was  unaware  of  the  illegality  of 
the  court-house  tax.  Besides,  the  collector  shortly  thereafter  was  fully  in- 
formed of  the  true  situation  of  affairs,  and  of  the  company's  intention  not  to 
pay  the  tax;  and  his  situation  was  not  altered  in  consequence  of  anything 
said  to  him.    Bigelow,  Estop.  438,  and  cases  cited. 

5.  Now,  as  to  the  remedy.  Numerous  decisions  of  this  court  attest  that 
the  remedy  plaintiff  asks  is  the  proper  one  in  cases  of  this  sort.  Voile  v. 
Ziegler,  84  Mo.  214,  and  cases  cited;  Book  v.  Earl,  87  Mo.  246;  Cooley, 
Tax'n,  (2d  Ed.)  763,  and  cases  cited. 

The  judgment  will  be  reversed,  and  the  cause  remanded,  with  directions  to 
proceed  in  conformity  with  this  opinion.    All  concur. 


POSTLETHWAITE  V.  GlIISELIN. 
(Supreme  Court  of  Missouri.    February  4, 1889.) 

1.  Judgment— Collateral  Attack— Revival  of  Action. 

Though  more  than  the  three  regular  terms  of  court  allowed  by  law  for  the  revival 
of  causes  against  the  personal  representatives  of  deceased  defendants  elapse  after 
the  suggestion  of  the  death  of  a  defendant,  before  steps  are  taken  to  revive  the  ac- 
tion against  his  executor,  when  the  latter  appears  ana  pleads  to  the  merits  without 
objecting  on  the  ground  of  the  delay  in  the  revival,  a  judgment  rendered  against 
the  latter  is  not  therefore  void,  so  as  to  be  liable  to  collateral  attack. 

2.  Same— Failube  to  Plead  Statute  of  Limitations. 

Nor  would  the  failure  of  the  executor  to  plead  the  general  statute  of  limitations 
to  the  action  invalidate  the  judgment. 

Appeal  from  St.  Louis  circuit  court. 

This  is  a  suit  in  equity  by  J.'H.  Postlethwaite  against  Horace  Ghiselin,  ad- 
ministrator, etc.,  of  William  F.  Ferguson,  deceased,  to  enjoin  the  enforce- 
ment of  a  demand  allowed  and  classified  in  the  probate  court.  The  facts  dis- 
closed by  the  petition  (so  far  as  need  be  recited  for  the  purposes  of  the  decis- 
ion) are  as  follows;  An  action  was  brought  in  1863  in  the  St.  Louis  circuit 
court  by  Robert  Ober  and  others  against  John  B.  Carson,  to  recover  the  price 
of  34  bales  of  cotton  alleged  to  have  been  sold  and  delivered  to  said  Carson. 
The  action  was  pending  and  undetermined  when  said  Carson  died.  His  death 
was  suggested  at  the  .October  term,  1866.    No  steps  were  taken  to  revive  the 
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cause  until  February,  1868,  during  which  time  six  regular  terms  of  the  cir- 
cuit court  elapsed.  Summons  to  show  cause  against  revival  was  then  issued 
and  served  on  the  executor,  who,  at  the  April  term,  1868,  appeared  and  filed 
an  answer  to  the  merits  of  the  action,  denying  the  plaintiff's  allegations,  but 
not  pleading  the  statute  of  limitations  or  other  affirmative  defense.  The  liti- 
gation resulted  in  a  judgment  against  the  executor  of  Carson  for  a  large  sum, 
which  was  affirmed  on  appeal  by  the  supreme  courts  of  Missouri  and  the 
United  States.  That  judgment  (having  been  allowed  and  classified  in  the 
probate  court  against  said  estate)  was  assigned  to  one  of  the  present  defend- 
ants. It  is  now  sought  in  this  proceeding  to  enjoin  its  enforcement  on  the 
ground  that,  as  the  original  action  was  not  revived  against  the  executor 
within  three  terms  after  the  suggestion  of  death,  the  circuit  court  had  no  ju- 
risdiction oyer  the  executor,  and  that  it  was  his  duty  to  plead  such  abatement 
of  the  action,  as  well  as  the  bar  of  limitation,  to  the  plaintiff's  demand  therein. 
The  circuit  court  in  the  present  cause  overruled  a  demurrer  to  the  petition. 
Defendant  declining  to  plead  further,  a  perpetual  injunction  against  the  en- 
forcement of  the  probate  allowance  and  demand  in  question  was  decreed.  De- 
fendant appealed. 

Given  Campbell ,  for  appellant.  H.  A.  Haeussler,  Leonard  Wilcox,  and  E. 
T.  FarrUh,  for  respondent. 

Barclay,  J.  •  (after  stating  the  facts  substan  tidily  as  above. )  1.  The  prin- 
cipal question  here  presented  is  whether  the  lapse  of  three  court  terms  after 
the  suggestion  of  defendant  Carson's  death  deprived  the  circuit  court  of  ju- 
risdiction to  proceed  further  with  the  cause,  in  view  of  the  subsequent  ap- 
pearance of  the  executor  to  the  merits  of  the  action.  The  cause  of  action  in 
the  original  case  was  an  ordinary  one  upon  contract  for  the  purchase  and  sale 
of  cotton.  It  was  such  as  by  its  nature  survived  against  the  executor  under 
our  laws.  Rev.  8t  §§  96,  97.  Had  there  been  no  action  pending  when  Car- 
son died,  it  would  have  been  clearly  within  the  power  of  his  executor  to  enter 
his  appearance  voluntarily  to  a  new  action  of  the  same  nature  as  the  old,  at 
the  date  when  his  appearance  was  actually  entered  in  the*pending  action.  At 
the  date  when  he  filed  bis  answer  as  executor  two  years  had  not  elapsed  since 
the  death  of  Carson,  as  the  petition  in  this  case  shows.  Hence  the  special  ad- 
ministration limitation  would  then  have  been  no  bar  to  an  ordinary  presenta- 
tion of  plaintiff's  demand  to  the  executor. 

The  circuit  court  at  that  time  certainly  had  jurisdiction  of  the  subject-mat- 
ter of  the  pending  action,  by  which  is  meant  that  that  court  had  jurisdiction 
by  law  of  causes  of  the  general  class  to  which  that  action  belonged.  Having 
jurisdiction  of  the  subject-matter,  all  that  was  further  necessary  to  complete 
the  court's  jurisdiction  in  the  particular  case  was  to  obtain  jurisdiction  over 
the  partieA  to  it.  This  it  did  when  the  executor  filed  his  answer  to  the  merits 
therein.  No  valid  reason  has  been  suggested  why  the  executor  might  not  as 
lawfully  give  the  court  jurisdiction  of  the  parties  by  his  voluntary  appearance 
in  the  pending  action,  after  the  time  for  its  regular  revival  had  expired,  as  he 
might  have  done  by  his  entry  of  appearance  to  a  new  action  of  the  same  nat- 
ure. The  latter  step  he  undoubtedly  might  properly  have  taken.  Be  v.  St.  §§ 
186,191,3485. 

We  regard  the  course  actually  adopted  by  him,  and  here  in  question,  as  of 
the  same  effect.  Roberts  v.  Marten,  28  Hun,  486;  Greenlee's  AdmW  v. 
Bailey,  9  Leigh,  526.  The  facts  of  the  present  case  clearly  distinguish  it  from 
Rutherford  v.  Williams,  62  Mo.  252,  where  the  right  to  revive  a  pending  ac- 
tion after  the  lapse  of  the  statutory  period  was  denied.  There  the  objection 
to  such  revival  was  made  in  the  original  cause.  It  was  a  sound  objection  so 
made.  Here  the  objection  was  not  suggested  in  the  original  proceeding  at 
any  time.  It  was  first  made  in  the  present  suit,  which  is  a  collateral  pro- 
ceeding to  the  former  one.    Hence  the  decision  in  Rutherford  v.  Williams  is 
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not  to  the  point  in  this  case.  Here  a  state  of  facts  is  disclosed  more  nearly 
resembling  that  reviewed  in  Tippack  v.  Briant,  63  Mo.  580.  There  a  cause 
over  which  the  court  originally  had  no  jurisdiction,  but  which  was  brought 
within  it  by  legislation  pending  the  action,  was  dismissed  by  the  court,  but 
afterwards  reinstated  by  consent  of  parties.  The  judgment  was  challenged 
in  the  same  proceeding  on  appeal,  and  this  court  met  the  objection  of  want  of 
jurisdiction  thus:  "After  the  cause  was  out  of  court  it  was,  by  the  action  of 
the  parties  and  the  court,  restored  to  the  docket  at  a  time  when  the  court  pos- 
sessed full  and  complete  jurisdiction  over  ail  the  matters  in  controversy. 
This  action,  we  think,  was. equivalent  to  a  voluntary  appearance  of  the  par- 
ties, and  a  submission  by  them  anew  of  their  dispute  to  the  court.  By  law 
the  court  had  acquired  jurisdiction  of  the  amount  in  controversy,, and,  in  order 
to  complete  its  jurisdiction  over  the  particular  cause,  it  was  only  necessary 
that  the  parties  should  submit  to  its  jurisdiction,  and  this  they  did." 

The  same  principles  applied  here,  we  think,  dispose  of  the  objection  to  the 
jurisdiction  of  the  court  in  the  original  action ,  That  objection  could  have  no 
force  now  unless  the  consequence  of  such  lapse  of  time  in  the  revival  of  the 
action  was  to  render  all  subsequent  proceedings  therein  void.  We  do  not 
think  that  consequence  results  for  the  reasons  already  outlined,  and  in  view 
of  previous  decisions  bearing  incidentally  on  the  conclusion  we  announce. 
Fine  v.  Qray,  19  Mo.  33;  Coleman  v.  AfcAnulty,  16  Mo.  173;  Thompson's 
AdmW  v.  Williams*  4  S.  W.  Rep.  914;  BmUey  v.  €hregory9  7  T.  B.  Mon.  368; 
Mosman  v.  Bender,  80  Mo.  579. 

2.  The  omission  of  the  executor  to  plead  the  general  statute  of  limitations 
to  the  plaintiff's  demand  in  the  original  action,  or,  indeed,  to  make  any  par- 
ticular defenses  in  that  case,  cannot  impair  the  validity  of  the  judgment  ren- 
dered therein.  The  present  is  not  an  action  on  the  executor's  bond.  The 
propriety  of  his  conduct  of  the  defense  in  that  cause  is  immaterial  upon  any 
theory  which  has  been  suggested  to  support  the  supposed  cause  of  action 
stated  in  the  petition.  If  the  judgment  complained  of  was  not  void  for  want 
of  jurisdiction,  (as  we  have  already  ruled.)  the  executor's  failure  to  make  any 
special  defenses  in  that  action  furnishes  no  reason,  on  the  facts  here  disclosed, 
to  enjoin  its  enforcement  in  this  suit,  as  against  an  assignee  of  the  judgment. 

We  are  of  opinion  that  the  petition  in  this  suit  entirely  fails  to  state  a  cause 
of  action,  and  accordingly  the  judgment  is  reversed,  and  the  cause  is  remanded, 
with  the  direction  to  sustain  the  demurrer  thereto. 

All  the  judges  concur. 


Durrant  v.  Lexington  Coal  Mm.  Go. 
{Supreme  Court  of  Missouri,    February  4, 1889.) 

1.  Mikes  and  Mining— Injury  to  Miners— Liability  of  Owners. 

Act  Mo.  March  28, 1881,  (Acts  Mo.  1881,  p.  166,)  provides  that tf  the  owner,  agent, 
or  operator  of  every  coal  mine  operated  by  shaft  •  *  •  shaU  provide  safe  means 
of  hoisting  and  lowering  persons  in  a  cage  covered  with  boiler-iron,  so  as  to  keep 
safe  •  *  *  persons  descending  into  and  ascending  ont  of  said  shaft, "  etc,  and 
gives  any  one  injured  by  willful  failure  to  comply  with  its  provisions  a  right  of  ac- 
tion therefor.  Held,  that  one  employed  at  the  bottom  of  a  shaft,  who  was  injured 
by  a  lump  of  coal  which  feU  from  a  car,  and  which  would  not  have  fallen  had  the 
car  been  covered  as  provided  by  the  statute,  could  recover  therefor  under  the  act. 

2.  Same— Violation  of  Statute— Knowlbdob  of  Employe. 

Knowledge  by  plaintiff  of  defendant's  failure  to  comply  with  the  statute  will  not 
defeat  the  action. 
8.  Tbial— Reception  of  Improper  Evidence— Exclusion. 

Where  iUegal  evidence  is  admitted  over  defendant's  objection,  and  is  subse- 
quently expressly  excluded  at  plaintiff's  request,  defendant  has  no  ground  for  com- 
plaint. 

Appeal  from  circuit  court,  Lafayette  county;  John  P.  Stkothsr,  Judge, 
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Action  by  Charles  P.  Durrant  against  the  Lexington  Coal  Mining  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  appeals. 

Wallace  &  Chiles,  for  appellant.     Braves  <&  Aull,  for  respondent. 

Black,  J.  This  is  an  action  for  personal  damages  sustained  by  the  plain- 
tiff while  in  the  employ  of  the  defendant,  a  corporation  engaged  in  mining 
coal.  The  action  is  founded  upon  the  act  of  March  23,  1881,  (Acts  1881,  p. 
165.)  The  act,  among  other  things,  provides:  "The  owner,  agent  or  op- 
erator of  every  coal  mine  operated  by  shaft*  shall  provide  suitable  means  of 
signaling  between  the  bottom  and  the  top  thereof;  and  shall  also  provide 
safe  means  of  hoisting  and  lowering  persons  in  a  cage  covered  with  boiler- 
iron,  so  as  to  keep  safe,  as  far  as  possible,  persons  descending  into  and  ascend- 
ing out  of  said  shaft."  "The  top  of  each  and  every  shaft,  and  the  entrance  to 
each  and  every  intermediate  working  vein,  shall  be  securely  fenced  by  gates 
properly  covering  and  protecting  such  shaft  and  entrance  thereto. "  Section 
14  enacts:  "For  any  injury  to  persons  or  property,  occasioned  by  any  willful 
violation  of  this  act,  or  willful  failure  to  comply  with  any  of  its  provisions,  a 
right  of  action  shall  accrue  to  the  party  injured  for  any  direct  damages  sus- 
tained thereby." 

The  evidence  shows,  without  any  dispute,  that  defendant  failed  to  cover 
its  cages  with  iron  or  other  material ;  that  the  top  of  the  shaft  had  no  gates 
or  other  protection:  and  the  only  means  of  communicating  from  the  top  to 
the  bottom  of  the  shaft  was  by  the  human  voice.  It  is  in  these  respects  that 
the  petition  charges  a  willful  failure  to  comply  with  the  statute,  and  upon 
these  issues  the  case  went  to  the  jury. 

The  evidence  also  shows  that  plaintiff  was  employed  as  eager  at  the  bottom 
of  the  shaft;  his  duty  being  to  put  the  pit  cars  on  the  cage,  so  that  they 
could  be  hoisted  to  the  surface.  As  one  cage,  with  its  loaded  car,  would  go 
up,  another  one,  with  an  empty  car,  would  come  down.  The  plaintiff  was 
endeavoring  to  get  a  loaded  car  on  the  down  cage,  and,  the  car  being  off  its 
track,  he  stepped  into  the  cage  to  pull  it  on.  While  he  was  doing  this  a  large 
lump  of  coal  fell  from  the  car  which  had  reached  the  top  of  the  shaft,  and 
broke  and  fractured  the  bones  of  one  leg.  Had  the  cage  been  covered,  it  is 
quite  clear  that  he  would  not  have  been  injured. 

Since  the  plaintiff  was  not  going  up  or  down  the  shaft,  and  did  not  go  into 
the  lower  cage  for  that  purpose,  the  defendant  insists  that,  as  to  him,  there 
was  no  violation  of  that  clause  of  the  statute  which  makes  it  the  duty  of  de- 
fendant to  "provide  safe  means  of  hoisting  and  lowering  persons  in  a  cage 
covered  with  boiler-it  on,  so  as  to  keep  safe,  as  far  as  possible,  persons  de- 
scending into  and  ascending  out  of  said  shaft."  If  we  stick  to  the  letter  of 
this  clause,  the  point  must  be  sustained.  But  we  think  it  may  receive  a  con- 
struction broad  enough  to  include  the  present  case. 

When  the  meaning  of  the  statute  is  clear,  courts  have  no  power  to  make 
qualifications  or  additions  to  cover  seemingly  omitted  cases.  It  is,  however, 
a  familiar  rule  that  a  thing  which  is  within  the  intention  of  the  makers  of 
the  statute  is  as  much  within  the  statute  as  if  it  were  within  the  letter.  This 
intention  must,  of  course,  be  gathered  from  the  statute  itself;  not  from  de- 
tached portions,  but  from  the  whole  statute,  taken  in  its  general  scope  and 
purpose.  Now,  the  statute  in  question,  in  its  many  provisions,  seeks  to  pro- 
tect the  health  and  safety  of  persons  employed  in  and  about  mines,  and  while 
going  in  and  out  of  them.  This  is  its  general  scope  and  purpose,  and  to  that 
end  many  detailed  provisions  and  regulations  are  made.  Among  others,  the 
cage  must  be  furnished  with  guides  to  conduct  it  on  slides,  and  with  spring- 
catches,  and  there  must  be  a  brake  on  every  drum.  These  regulations  are 
for  the  protection  of  persons  while  at  work  in  the  shaft  as  well  as  when  going 
up  and  down.  The  statute  does  not  contemplate  two  sets  of  cages,—  one  with 
iron  covers  for  persons  to  use  in  going  up  and  down,  and  the  other  without 

Digitized  by  VjjOOQ  IC 


486  SOUTHWESTERN  REPORTER.  [Mfe 

covering  to  use  in  hoisting  coal.  The  same  cage  is  nfeed  for  both  purposes, 
and  it  must  have  the  covering  of  iron.  The  employe,  when  at  work  in  the 
cage  at  the  bottom  of  the  shaft,  is  as  much  within  the  reason  and  intention 
of  the  statute  as  when  going  in  and  out  of  the  mine,  and  we  conclude  is  en- 
titled to  the  protection  of  the  covering. 

The  next  contention  of  the  appellant  is  that  knowledge  on  the  part  uf  the 
plaintiff  that  the  cage  was  not  covered  with  iron,  and  that  no  contrivance 
had  been  provided  for  signaling  from  top  to  bottom  of  the  shaft,  and  that  the  top 
of  the  shaft  had  no  gates  or  other  protection,  should  defeat  the  action.  Such  a 
declaration  of  law  would  in  effect  nullify  the  statute.  Knowledge  only  by  the 
plaintiff  of  the  failure  of  defendant  to  have  the  mine  provided  with  these  pro- 
tections will  not  defeat  the  action.  It  must  be  remembered  that  the  plaintiff r 
to  prevail,  must  show  a  willful  violation  or  failure  to  comply  with  the  statu- 
tory regulations.  Our  statute  seems  to  be  the  same  as  that  of  Illinois,  and  it 
has  been  held  there  that,  though  the  injured  person  may  have  not  been  en- 
tirely free  from  fault,  still,  if  the  jury  found  that  the  willful  conduct  of 
defendant  resulted  in  injury,  the  verdict  would  be  justified.  Coal  Co.  v. 
Taylor,  81  111.  590.  But  we  do  not  say  in  this  case  that  plaintiff  could  re- 
cover if  guilty  of  negligence  himself. 

There  is  evidence  in  this  case  that  plaintiff  was  out  of  his  place  when  in 
the  cage,  and  that  he  should  have  pushed  the  pit  car  into  the  cage.  On  the 
other  hand,  there  is  evidence  that  be  had  directions  from  the  pit  boss  to  pull 
the  car  in,  and  that  he  had  been  provided  with  hooks  to  do  the  work  as  he 
did,  and  that  he  was  not  negligent.  Whether  he  was  guilty  of  negligence 
contributing  to  the  injury  was  submitted  to  the  jury  on  various  instructions 
favorable  to  defendant.  A  mass  of  lengthy  instructions  were  given  on  both 
sides,  and  to  which  objections  were  made,  but  what  has  been  said  will  dis- 
pose o£such  objections  as  we  deem  worthy  of  special  notice. 

During  the  trial  some  evidence  was  received,  over  the  objections  of  the  de- 
fendant, that  the  cages  of  defendant  were,  at  the  time  of  the  trial,  covered 
with  iron,  and  that  a  gate  had  been  attached  to  one  of  the  openings  in  the 
shaft.  This  evidence  was  in  express  terms  excluded  by  an  instruction  given 
at  the  request  of  the  plaintiff.  The  point  of  defendant's  objection  to  this  in- 
struction seems  to  be  that  a  party  offering  illegal  evidence  cannot  have  it  ex- 
cluded, and  thereby  avoid  a  new  trial  or  reversal,  and  that  the  party  against 
whom  it  is  offered  can  alone  have  it  excluded.  An  error  in  the  admission  of 
evidence  will  be  cured  by  an  instruction  which  is  clear,  and  in  express  terms 
withdraws  it  from  the  consideration  of  the  jury.  Griffith  v.  Hanks,  91  Mo. 
109,  4  S.  W.  Rep.  508;  Stephens  v.  Railroad  Co.,  9  S.  W.  Rep.  589.  The 
court  could  of  its  own  motion  withdraw  or  exclude  such  evidence,  and,  this 
being  so,  we  do  not  see  that  it  can  make  any  difference  at  whose  request  the 
evidence  is  withdrawn  or  excluded.  We  cannot  follow  out  the  other  numer- 
ous objections  to  the  introduction  of  evidence.  Some  of  them  are  without  a 
particle  of  merit;  and  there  is  nothing  in  the  others  to  justify  a  reversal. 

The  judgment  is  affirmed.  The  other  judges  concur,  except  Barclay,  J., 
who  concurs  in  the  result. 


Wagner  v.  Missouri  Pao.  Ry.  Co. 

(Supreme  Court  of  Missouri.    February  4, 1889.) 

Carriers  op  Passengers— Injury  to  Passbnobrs— Nboliobwcr. 

Plaintiff's  husband  was  killed  by  the  derailment  of  defendant's  train,  which  was 
a  special  freight,  consisting  of  an  engine,  tender,  one  box,  and  several  flat  can. 
Deceased  and  others  were  riding  on  a  flat  car  next  to  the  engine,  sitting  on  an  im- 
provised seat.  The  conductor  and  brakemen  knew  they  were  there,  and  did  not 
warn  them  that  it  was  dangerous ;  nor  was  there  danger  if  the  train  had  not  been 
derailed.    Both  the  conductor  and  a  brakeman  told  them  it  was  more  comfortable  in 
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the  box  oar,  but  they  preferred  to  ride  on  the  flat  ear.  The  road  was  rough,  and  the 
engine  and  tender  were  reversed,  which  was  dangerous  on  a  rough  track,  and  the 
train  was  running  too  fast  for  safety,  from  which  facts  the  accident  resulted.  De- 
ceased was  thrown  on  the  track  and  killed;  no  one  being  injured  except  those  on 
the  flat  car.  Held,  that  plaintiff  was  entitled  to  go  to  the  jury  on  the  questions  of 
defendant's  negligence,  and  the  absence  of  contributory  negligence  on  the  part  of 
deceased.1 
2.  Same— Special  Train— Rights  as  Passenger. 

Though  the  train,  which  ran  regularly  on  week  days  as  a  mixed  freight  and  pas- 
senger, was  running  specially  on  the  Sunday  of  the  accident,  in  charge  of  the  usual 
conductor,  and  deceased  could  not  of  right  have  demanded  to  be  carried  as  a  pas- 
senger on  that  day,  and  neither  paid  nor  was  asked  to  pay  fare,  if  the  defendant, 
through  its  conductor,  permitted  deceased  to  ride,  it  assumed  the  same  duties  to- 
wards him  as  if  he  had  been  a  regular  passenger  on  a  train  of  that  character.* 
8.  Pleading— Complaint— Defect—  Waiver  by  Answer. 

Where  a  petition,  in  such  an  action,  fails  to  state  whether  the  deceased  was  a  pas- 
senger at  the  time  of  the  injury,  the  defect  is  waived  if  defendant,  by  its  answer, 
puts  that  question  directly  in  issue,  without  making  any  objection  to  the  petition 
on  that  ground.  . 

Rat,  C.  J.,  and  Sherwood,  J.,  dissenting 

Error  to  circuit  court,  Galloway  county;  6.  H.  Burokhartt,  Judge. 

Action  by  Elizabeth  Wagner  against  the  Missouri  Pacific  Railway  Com- 
pany, to  recover  for  the  death  of  her  husband,  alleged  to  have  resulted  from 
the  negligence  of  defendant's  servants.  Verdict  for  defendant  under  the  in- 
struction of  the  court,  and  judgment  thereon.    Plaintiff  brings  error. 

Edwin  Silver  and  /  W.  Boulware.  for  plaintiff  in  error.  T,  J.  Portis  and 
Smith  ds  Krauthoff,  for  defendant  in  error. 

Bruce,  J.  In  this  action  the  plaintiff  seeks  to  recover  $5,000  damages  for 
the  negligent  killing  of  her  husband,  Christopher  Wagner,  by  defendant's 
servants.  The  petition  charges  that  her  husband,  on  the  18th  day  of  Decem- 
ber, 1881,  being  on  defendant's  train  of  cars  between  the  town  of  Eussellville 
and  the  city  of  Jefferson,  was  injured  and  did  die,  and  said  injury  and  death 
resulted  from  and  was  occasioned  by  the  negligence  of  the  defendant,  its  agents 
and  servants,  in  running  and  operating  its  engine  and  train  of  cars  on  which 
said  deceased  was,  in  this,  to- wit:  That  said  agents  and  servants  of  defend- 
ant did  negligently,  improperly,  carelessly,  and  recklessly  operate  and  run 
said  train,  with  its  engine  and  tender  reversed,  over  a  newly-constructed 
road-bed  at  a  highly  improper,  too  great,  and  injurious  rate  of  speed,  and  did 
otherwise  so  carelessly  and  negligently  run  and  manage  said  train  that  part 
thereof  was  thrown  from  the  track,  and  said  train  was  wrecked,  in  conse- 
quence of  which  negligent,  careless,  and  improper  conduct  of  defendant,  its 
servants  and  agents,  said  Christopher  Wagner  was  on  said  December  18, 1881* 
injured,  and  from  said  injury  did  on  said  day  die. 

The  answer  to  plaintiff's  petition  was  a  general  denial,  and  also  set  up  "that 
deceased  was  not  a  passenger  on  said  train  of  cars,  but  was  wrongfully  and 
unlawfully  on  said  train,  and  a  trespasser  thereon;  and,  further,  that  said  de- 

1As  to  the  duty  which  a  common  carrier  owes  to  a  passenger  riding  in  a  dangerous 
place,  see  Torrey  v.  Railroad  Co.,  (Mass.)  18  N.  E.  Rep.  213;  Coke  Co.  v.  Madison,  (Pa.) 
2  Atl.  Rep.  89,  and  note  2;  Dewire  v.  Railroad  Co.,  (Mass.)  19  N.  E.  Rep.  528.  In  gen- 
eral, respecting  the  degree  of  care  and  skill  required  of  common  carriers  of  passengers, 
see  Anderson  v.  Bcholey,  (Ind.)  17  N.  E.  Rep.  125,  and  note.  As  to  what  is  contribu- 
tory negligence  on  the  part  of  the  passenger,  see  Quinn  v.  Railway  Co.,  (S.  C.)  7  S.  E. 
Rep.  614,  and  note. 

1  Though  a  train  is  not  operated  for  the  purpose  of  carrying  passengers,  yet,  if  those 
in  control  thereof  assume  to  carry  a  passenger,  they  are  bound  to  operate  the  train  in 
such  a  manner  as  due  care  and  attention  for  the  safety  of  the  passenger  would  sug- 
gest. Railroad  Co.  v.  Brown,  (111.)  14  N.  E.  Rep.  198;  Smith  v.  Banking  Co.,  (6a.)  5 
S.  E.  Rep.  772.  A  passenger  on  a  freight  train  assumes  the  ordinary  risk  and  discom- 
fort incident  thereto,  and  is  held  to  be  correspondingly  careful  in  guarding  against  in- 
jury by  reason  of  the  risk  incidental  to  such  mode  of  travel.  Wallace  v.  Railroad  Co., 
(N.  C.)  4  S.  E.  Rep.  508;  Rosenbaum  v.  Railway  Co.,  (Minn.;  86  N.  W.  Rep.  447. 
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ceased  was  guilty  of  negligence,  contributing,  in  whole  or  in  part,  to  his  in- 
juries or  death,"  in  this:  that  he  wrongfully  got  upon  the  flat  car  next  to  the 
locomotive,  which  was  a  dangerous  place,  and  refused  to  leave  the  same  when 
requested  so  to  do  by  the  conductor.  The  replication  denied  the  new  matter 
set  up  in  the  answer. 

At  the  conclusion  of  the  plaintiff's  evidence,  the  court  sustained  an  instruc- 
tion in  the  nature  of  a  demurrer  to  the  evidence,  and  the  jury  returned  a  ver- 
dict for  the  defendant.  Plaintiff's  motion  for  a  new  trial  having  been  over- 
ruled, the  case  is  brought  here  by  writ  of  error. 

The  evidence  offered  by  plaintiff  went  to  show  that  for  some  time  prior  to 
the  accident,  which  occurred  on  Sunday,  December  18,  1881,  the  defendant 
had  been  operating  the  Jefferson  City,  Lebanon  &  Southwestern  Railway,  be- 
tween Jefferson  City  and  the  town  of  Russell  ville;  that  during  this  time  it 
ran,  Sunday  excepted,  a  daily  mixed  train, — that  is,  one  carrying  both  freight 
and  passengers;  that  on  the  Sunday  of  the  accident  the  same  train,  made  up 
in  the  usual  manner,  having  same  combination  or  passenger  coach,  and  with 
the  same  conductor  and  crew,  as  on  the  week  days,  was  ordered  by  the  de- 
fendant to  proceed  from  Jefferson  City  to  Russell  ville  as  a  special  or  extra,  to 
take  supplies,  consisting  of  iron  rails,  spike,  and  the  like,  for  the  track-layers 
engaged  south  of  Russell ville  in  laying  track;  that  about  9  o'clock  a.  if.  it 
left  the  depot  at  Jefferson  City,  having  iron  rails,  etc.,  in  the  freight  cars, 
and  a  number  of  persons  in  its  passenger  coach,  among  whom  was  the  de- 
ceased. The  train  proceeded  a  short  distance  from  the  depot  in  Jefferson 
City,  when  its  further  progress  was  interrupted  by  one  of  the  freight  cars  run- 
ning off  the  track.  Thereupon  the  conductor  returned  to  the  depot,  and  while 
there  the  persons  in  the  passenger  coach  got  out,  and  a  number  of  them — 
among  them  the  deceased — went  to  the  freight  car  next  to  the  locomotive, 
which  was  ahead  of  the  break  in  the  train.  This  was  a  box  car,  loaded  with 
rails,  and  was  the  only  car  taken  out  by  the  engine.  It  had  no  seats  or  ac- 
commodations for  passengers;  the  combination  car  and  the  balance  of  the 
train  being  left  at  Jefferson  City.  When  the  conductor  returned  from  the 
<lepot,  he  told  those  who  had  gone  to  the  freight  car  that  they  had  better  not 
go;  that  he  would  not  have  any  cars  for  them  to  come  back  in,  and  they  would 
have  to  stay  out  there.  They  said  they  would  take  the  chances  of  getting 
back,  got  in  the  car,  and  went  to  Russell  ville  in  it,  using  the  rails  in  the  cars 
for  seats.  Of  the  number  who  thus  boarded  this  car,  the  deceased  and  three 
others,  Berry,  Zuendt,  and  Monning,  were  killed  in  the  accident  which  oc- 
curred on  the  return  trip.  There  was  no  evidence  tending  to  show  that  the 
deceased,  or  any  of  the  party  with  whom  he  was,  paid  or  offered  to  pay  fare, 
or  that  any  fare  was  demanded  of  them  going  or  returning.  The  train,  con- 
sisting of  the  locomotive,  tender,  and  the  box  car,  with  Wagner,  Zuendt,  Berry, 
and  others  in  it,  proceeded  in  safety  to  Russellville.  After  the  arrival  at  Rus- 
eell ville,  and  dinner  there,  the  conductor  proceeded  to  make  up  the  train  for 
•the  return  trip  to  Jefferson  City.  He  made  it  up  as  follows :  First,  the  tender 
and  locomotive,  reversed,  tender  being  in  lead  of  locomotive;  a  flat  car  next 
to  engine;  then  a  box  car;  and  then  several  other  flat  cars. 

The  evidence  shows  that  the  deceased,  and  the  three  others  who  were  like- 
wise killed  in  the  accident,  took  their  places  on  an  improvised  seat  on  the  flat 
car  next  to  the  engine.  The  seat  was  made  by  those  on  the  car  putting  the 
ends  of  a  plank  upon  two  empty  spike  kegs.  The  plank  was  put  up  to  them 
by  the  conductor,  who  requested  them,  however,  to  go  into  the  box  car,  tell- 
ing them  it  would  be  a  better  place  for  them  to  ride.  They  said  they  wanted 
to  ride  on  the  flat  car  to  see  the  country.  They  made  the  same  reply  to  the 
brakeman,  who  told  them  that  the  box  car  was  a  better  and  more  comforta- 
ble place  to  ride.  The  conductor  said  nothing  more,  got  into  the  box  car,  and 
the  train  started,  and  was  running  at  a  rate  of  speed  variously  estimated  at 
from  15  to  20  miles  an  hour,  when,  at  a  distance  of  about  one  mile  and  a  half 
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~  from  Russellville,  on  a  down  grade,  the  train  jumped  the  track.  The  jarring  of 
the  flat  car  on  which  the  deceased  and  his  companions  were,  caused  by  the 
jerking  of  Die  engine  after  its  derailment,  hurled  them  from  the  car  underneath 
the  trucks  of  the  engine,  and  in  the  wreck  the  deceased  and  another  were 
killed,  and  two  others  so  injured  that  they  afterwards  died.  There  were  no 
guards  or  side-boards  around  the  flat  car,  nothing  by  which  those  on  it  could 
-catch  hold,  and  no  one  was  injured  on  the  train  except  those  on  the  flat  car. 
The  evidence  further  tended  to  show  the  grades,  curves,  newness,  and  un 
settled  condition  of  the  road-bed  at  the  place-  where  the  wreck  occurred,  and 
the  liability  of  a  train,  with  engine  and  tender  reversed,  and  moving  as  this 
was,  to  be  derailed  when  moving  at  a  high  rate  of  speed;  and  tended  to  prove 
that  the  servants  of  the  defendant  were  guilty  of  negligence  in  running  this 
train,  made  up  as  it  was,  over  this  road,  in  the  condition  it  then  was,  at  the 
rate  of  speed  it  was  being  run  at  the  time  the  wreck  occurred. 

1.  Section  2121,  Rev.  St.  1879,  under  which  this  action  is  brought,  gives  to 
the  widow  of  any  person  who  shall  die  from  an  injury  resulting  from  the  neg- 
ligence of  a  servant,  while  running  a  train  of  cars,  a  right  of  action  against 
the  master  of  such  servant,  whether  a  passenger  on  such  train  of  cars  or  not. 
A  right  of  action  against  the  master,  however,  for  an  injury  resulting  from 
any  defect  in  the  railroad,  or  in  the  cars,  or  machinery  being  run  on  it,  is 
limited  to  the  widow,  etc.,  of  one  who,  as  a  passenger,  receives  such  an  in- 
jury. It  clearly  appears  from  the  petition  in  this  case  that  the  injury  com- 
plained of  was  one  resulting  from  the  neglect  of  the  defendant's  servants  to 
discharge  the  master's  duty  to  one  who  was  on  the  master's  train  of  cars 
while  it  was  being  run  by  his  servants,  Inasmuch,  however,  as  it  did  not 
state  in  what  relation  to  the  defendant  the  deceased  was  so  upon  the  cars,  it 
failed  to  show  the  measure  of  the  duty  of  the  defendant  to  him,  and  would, 
in  this  respect,  have  for  its  uncertainty  been  obnoxious  to  a  timely  objection 
for  that  reason ;  but  as  the  defendant  did  not  see  proper  to  raise  the  objection 
before  the  trial,  but  in  its  answer  tendered  the  issue  "that  he  was  not  a  pas- 
senger on  its  train,  and  that  it  did  not  owe  him  the  duty  of  a  passenger," 
which  issue  the  plaintiff  accepted  and  joined,  and  both  parties  went  to  trial 
upon  it,  that  objection  was  waived,  and  afforded  no  ground  for  a  new  trial, 
and  cannot  be  considered  on  writ  of  error. 

2.  The  train  upon  which  the  deceased  was  killed  being  a  special  one,  run- 
ning at  the  time  for  the  particular  purposes  of  the  road,  and  not  for  the  con- 
venience of  the  traveling  public,  for  whom  trains  were  provided  only  on  week 
days,  the  defendant  was  under  no  obligation  to  receive  or  transport  passen- 
gers upon  it.  It  was  its  privilege  to  do  so,  however:  and  if  it  did  receive  a 
person  on  its  special  train  as  a  passenger  for  the  purpose  of  being  transported 
from  one  place  to  another,  it  assumed  towards  him  the  same  duties  as  if  he 
had  been  a  passenger  traveling  on  the  same  train  on  its- regular  trips;  the  pas- 
senger assuming  no  risks  on  this  trip  other  than  on  a  regular  one,  except 
such  as  were  necessarily  incident  to  the  character  of  the  train,  and  the  pur- 
poses for  which  it  was  being  run.  McGee  v.  Railroad  Co.,  92  Mo.  208,  4  S. 
W.  Rep.  739. 

This  train  was  ordered  out  on  this  trip  by  dispatch  from  Sedalia.  What  in- 
structions,, if  any,  were  given  to  the  conductor  in  regard  to  passengers,  does 
not  appear.  The  evidence  does  not  show  any  regulation  of  the  company  pro- 
hibiting passengers  from  being  carried  on  this  train  when  making  such  a  trip, 
or  that  the  deceased  was  or  could  have  been  informed  that  his  going  upon  this 
train  as  a  passenger  was  contrary  to  any  regulation  of  the  company,  or  to  any 
instruction  to  the  conductor,  who  was  the  officer  of  the  company  present  at 
the  time  deceased  proposed  to  take  passage,  having  control  and  management 
thereof,  and  having  apparent  authority  to  determine  whether  he  could  travel 
on  such  train  as  a  passenger  or  not.  On  other  days  of  the  week,  this  train, 
under  the  command  of  this  conductor,  was  regularly  used  for  the  purpose  of 
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transporting  passengers.  On  this  day  he  was  exercising  the  same  control 
over  it,  apparently,  that  he  usually  did.  He  was  the  officer,  and  the  only  one, 
present,  in  absolute  control  of  its  movement,  with  the  apparent  right  Jo  say 
who  if  any  one  should  travel  on  it;  and  when  he  permitted  the  deceased  to 
take  passage  on  it,  as  may  be  fairly  inferred  from  the  evidence  of  the  plaintiff 
that  he  did,  the  deceased,  without  notice  of  any  want  of  authority  in  the  con- 
ductor to  grant  such  permission,  in  the  absence  of  collusion  between  him  and 
the  conductor  to  defraud  the  company  of  its  fare,  whether  he  paid  fare  or  not, 
became  a  passenger  of  the  defendant,  and,  as  such,  entitled  to  have  the  train 
on  which  he  traveled  managed  with  the  care  that  is  due  from  a  common  car- 
rier to  its  passengers  on  a  train  of  the  character  that  this  was.  2  Wood,  Ry. 
Law,  1039,  note  3;  Creed  v.  Railway  Co.,  86  Pa.  St.  139;  Railroad  Co.  v. 
Wheeler.  35  Kan.  185,  10  Pac.  Rep.  461;  Dunn  v.  Railroad  Co.,  58  Me.  187; 
Wilton  v.  Railroad  Co..  107  Mass.  108;  Railroad  Co.  v.  MiMiny.  30  111.  9; 
Sherman  v.  Railroad  Co.f  72  Mo.  63;  Muelhausen  v.  Railroad  Co.,  91  Mo. 
344,  2  S.  W.  Rep.  315;  Jacobus  v.  Railway  Co.,  20  Minn.  125,  (Gil.  110.)  On 
the  evidence,  the  plaintiff  was  entitled  to  go  to  the  jury  on  the  issue  "that  her 
husband  was  lawfully  on  defendant's  train  as  a  passenger  at  the  time  he  was 
killed." 

3.  The  plaintiff's  husband  was  killed  by  being  thrown  from  the  position  he 
took  at  Russell ville  on  the  flat  car.  That  car  was  located  between  the  loco- 
motive, on  which  was  the  defendant's  engineer,  and  the  box  car,  in  which 
was  its  conductor;  both  of  which  were  in  juxtaposition  to  the  fiat  car.  The 
evidence  tends  to  show  that  he  was  there  in  the  view  and  with  the  knowledge 
of  both  engineer  and  conductor.  The  result  of  the  accident  proved  his  posi- 
tion to  be  one  of  danger  to  him,  when  the  engine  and  tender  were  derailed, 
and  that  the  derailment  of  the  tender  and  engine  was  the  proximate  cause  of 
the  injury. 

The  evidence  tended  to  show  that  the  derailment  was  the  result  of  the  man- 
ner in  which  the  train  was  made  up,  and  the  speed  at  which  it  was  being  run 
on  the  road  in  its  condition  at  the  time  the  accident  occurred.  That  there 
was  no  connection  between  the  presence  of  the  deceased  on  the  flat  car  and 
the  derailment  of -the  engine  and  tender,  and  that  the  deceased's  position  on 
the  flat  car  became  a  place  of  danger  only  because  of  the  derailment,  is  evi- 
dent. His  taking  that  position  at  Russell  ville  is  the  only  act  of  the  deceased 
that  could,  on  the  evidence,  be  claimed  as  contributing  to  the  injury  he  re- 
ceived ;  and  that  act,  in  itself,  was  not  such  a  direct,  evident,  and  necessary 
exposure  to  danger  from  the  injury  he  received  as  to  warrant  the  court  in  de- 
claring, as  matter  of  law,  that  it  contributed  directly  to  or  was  the  proximate 
cause  thereof ,  and  in  taking  the  case  from  the  jury.  "Negligence  is  an  in- 
ference from  facts.  *  *  *  If  it  is  not  shown  by  some  definite  and  posi- 
tive fact,  the  effect  of.  which  is  not  open  to  reasonable  question,  but  depends 
on  inferences  from  facts,  in  making  which  sensible  and  impartial  men  may 
well  disagree,  the  question  is  for  the  jury."    Pierce,  R.  R.  317. 

It  does  not  follow  from  the  fact  that,  if  the  deceased  had  been  in  the  box 
car,  he  would  not  have  been  hurt,  that  he  was  guilty  of  negligence  in  taking 
a  position  on  the  flat  car,  unless  he  was  there  in  disregard  of  some  monition 
of  danger,  or  in  disobedience  of  some  rule  or  order  forbidding  him  that  posi- 
tion, of  which  he  had  notice;  in  the  absence  of  which,  the  question  was  one 
for  the  jury  to  determine  whether,  under  all  the  facts  and  circumstances,  an 
ordinarily  prudent  man  could  have  reasonably  anticipated  that  by  taking  that 
position  he  was  exposing  himself  to  the  injury  he  received.  The  evidence 
fails  to  show  any  such  order,  rule,  or  monition,  but,  on  the  contrary,  a  rea- 
sonable inference  might  be  drawn  therefrom  that  he  was  on  the  flat  car  with 
the  consent  of  the  conductor,  as  he  certainly  was  with  his  knowledge,  and 
with  the  knowledge  of  the  other  servants  of  defendant  who  were  operating 
the  tram  from  the  time  it  started  until  it  was  wrecked.     And  the  further 
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question  for  the  jury  to  determine,  on  the  evidence,  was  presented,  whether 
the  defendant's  servants,  knowing  his  situation  on  the  train,  if  it  was  one  of 
peril,  managed  the  train  with  care  and  caution  commensurate  with  his  risk, 
as  was  their  duty  to  him  in  that  situation;  and  whether  his  injury  was  or  was 
not  the  direct  and  immediate  result  of  their  failure  to  discharge  that  duty. 

The  defendant's  demurrer,  to  the  evidence  ought  to  have  been  overruled 
and,  under  proper  instructions,  the  case  ought  to  have  been  submitted  to  the 
jury;  and  for  the  error  of  the  court  in  sustaining  the  demurrer  the  judgment 
of  the  circuit  court  is  reversed,  and  the  cause  remanded  for  new  trial. 

Black  and  Barclay,  JJ.,  concurring;  Barclay,  J.,  in  the  result.    Ray* 
C.  J.,  and  Sherwood,  J.,  dissent. 


ZUBNDT  U  MlSSOTOI  PAO.  RT.  Co. 

(Supreme  Court  of  Missouri.    February  4, 1889.) 

Error  to  circuit  court,  Calloway  county;  G.  H.  Burckhartt,  Judge. 
Edwin  Silver  and  J.  W.  Boulware,  for  plaintiff  in  error.    T.  J.  Forth  and  Smith  A 
Krauthoff,  for  defendant  in  error. 

Brace,  J.  The  husband  of  the  plaintiff  was  killed  in  the  same  wreck  on  the  Jeffer- 
son City,  Lebanon  &  Southwestern  Railway,  in  which  the  husband  of  Mrs.  Wagner 
was  killed,  whose  case  ( Wagner  v.  Railway  Co.,  ante,  486.)  was  decided  at  this  term; 
and  the  record  in  this  being  the  same  as  in  that  case,  in  all  essential  particulars,  the 
judgment  of  the  circuit  court  herein,  for  like  reasons,  is  reversed,  and  the  cause  re- 
manded for  new  trial. 

Black  and  Basolat,  JJ.,  concur;  Baroxat,  J.,  in  the  result  Rat  and  Saaawooo, 
JJ.,  dissent. 


Wilson  c.  State,  to  Use  of  St.  Francis  County. 

(Supreme  Court  of  Arkansas.    February  9, 1889.) 

1.  Counties— Revenue  Collectors— Compensation. 

Mansf.  Dig.  $  5749,  providing  that  the  collector  of  revenue  shall  be  allowed  com- 
missions for  collecting  revenue,  as  follows :  "For  the  first  ten  thousand  dollars  col- 
lected, five  per  cent,  in  kind,  "—only  means  that  the  commissions  shall  be  paid  out 
of  the  same  fund  in  which  the  tax  was  collected,  and  does  not  authorize  a  further 
computation  of  commissions  at  that  rate  when  the  amount  of  the  items  collected, 
upon  which  the  5  per  cent,  has  been  computed,  aggregates  more  than  $10,000. 

2.  Same— Readjustment  or  Accounts. 

By  section  5851,  the  county  court,  when  an  error  is  discovered,  may,  at  any  time 
within  two  years  from  the  settlement,  readjust  the  accounts  of  the  collector,  and 
correct  the  error.  By  section  5850,  when  any  balance  is  found  due  from  the  col- 
lector, which  is  not  paid  within  a  specified  tune,  the  county  court  may  proceed  to 
render  judgment  against  him  and  his  sureties.  Held,  that  where  the  county  court 
has  approved,  through  mistake  or  inadvertence,  the  collector's  account,  in  which 
he  has  credited  himself  with  excessive  commissions,  it  is  competent  to  readjust  the 
account  within  the  two  years,  and,  upon  his  failure  to  refund  the  excess,  proceed 
against  him,  as  provided  for  in  section  5850,  for  the  balance  and  penalties. 
8.  Appeal— Review— Objections  not  Made  Below. 

No  objection  having  been  made  in  the  court  below,  that  it  was  improper  to  im- 
pose penalties  for  delinquency  in  the  payment  of  the  excess,  it  will  not  be  consid- 
ered on  appeal 

Appeal  from  circuit  court,  Benton  county;  H.  N.  Hutton,  Special  Judge. 

Proceedings  by  the  state,  to  the  use  of  St.  Francis  county,  to  collect  excess- 
ive com  missions  retained  by  Wilson,  revenue  collector,  commenced  in  the 
county  court,  and  appealed  by  defendant  to  the  circuit  court,  where  the  judg- 
ment of  the  county  court  was  confirmed,  and  defendant  appeals. 

N.  W.  Norton,  for  appellant- 
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Cockrill,  C.  J.  A  collector  of  revenue  is  entitled  to  receive  as  commis- 
sion 5  per  cent,  upon  the  first  810,000  of  the  aggregate  amount  of  taxes  col- 
lected by  him,  8  per  cent,  upon  the  next  $10,000,  and  2  per  cent,  upon  excess 
over  $20,000.  Mansf.  Dig.  §  5749.  The  commissions  are  payable,  as  the 
statute  expresses  it,  "in  kind,"  but  that  only  means  that  they  shall  be  paid  in 
the  same  fund  in  which  the  tax  was  collected,  thereby  making  each  fund  bear 
its  proportion  of  the  expense  of  collection.  When  the  aggregate  amount  of 
the  items  upon  which  the  5  per  cent  rate  has  been  computed  reaches  $10,000, 
there  is  no  authority  for  further  computation  at  that  rate,  and  so  of  the  8  per 
cent.  rate.  Where  a  county  court,  through  inadvertence  or  mistake,  approves 
the  account  of  a  collector  in  which  he  has  credited  himself  with  5  per  cent, 
commissions  on  each  item,  the  aggregate  of  which  exceeds  $10,000,  it  is  com- 
petent for  the  court  at  any  time  within  two  years  from  such  approval  to  re- 
state the  account  and  correct  the  error.  Mansf.  Dig.  §  5851;  White  Co.  v. 
Key,  30  Ark.  603.  When  the  account  is  thus  readjusted,  and  the  charge 
against  the  collector  has  not  been  paid  within  the  time  prescribed  by  statute 
for  the  payment  of  other  balances,  the  penalties  prescribed  by  the  statute  are 
incurred,  and  he  and  his  sureties  may  be  proceeded  against  in  the  county 
court,  as  prescribed  in  section  5850,  Mansf.  Dig. 

In  this  case  the  collector  had  taken  credit  for  5  per  cent,  commissions  on 
more  than  $20,000,  and  the  county  court,  within  two  years  of  auditing  the 
account,  set  aside  the  allowance,  and  corrected  the  error.  Aside  from  the  con- 
struction of  the  statute  fixing  the  collector's  fees,  the  only  contention  in  the 
circuit  court  on  appeal,  where  the  action  of  the  county  court  was  confirmed, 
seems  to  have  been  that  it  was  error  to  set  aside  the  order  approving  the  ac- 
count. Now,  it  is  insisted  that  the  penalties  prescr.bed  by  the  statute  should 
not  have  been  imposed  upon  the  collector  without  giving  him  a  day  to  pay  off 
the  corrected  statement  of  the  account.  But  the  transcript  shows  that  a  day 
was  given,  and  it  fails  to  show  that  any  complaint  was  made  in  the  circuit 
court  because  the  judgment  was  for  too  much.  If  the  appellant  conceived 
that  error  had  been  committed  in  that  regard,  he  should  have  directed  the  at- 
tention of  the  circuit  court  to  it,  and  made  it  a  ground  for  new  trial.  Mansf. 
Dig.  §  1310;  Railway  v.  Branch,  45  Ark.  524. 

Affirmed. 


In  re  Barnett. 

(Supreme  Court  of  Arkansas.    February  t), 1889.) 

Habeas  Corpus— Heabino  akd  Determination. 

Where  a  defendant  entered  a  plea  of  guilty  to  an  indictment,  and  the  court  as- 
sessed his  punishment,  and  remanded  him  to  await  sentence,  but  on  the  next  day, 
concluding  that  the  indictment  charged  only  a  misdemeanor,  caused  the  defend- 
ant's plea  of  guilty  to  be  withdrawn,  the  indictment  quashed,  and  the  cause  held 
for  the  action  of  the  grand  jury,  no  inquiry  can  be  had  under  the  writ  of  habeas 
corpus  as  to  whether  or  not  the  court  erred  in  its  action. 

Certiorari  to  circuit  court,  Pope  county:  G.  8.  Cunningham.  Judge. 
2).  B.  Granger  and  G.  W.  Shinn,tor  petitioner.     W.  B.  Atkinson,  Atty. 
Gen.,  for  the  State. 

Cockrill,  C.  J.  This  is  a  petition  to  review  by  certiorari  the  refusal  of 
the  judge  of  the  Pope  circuit  court  to  discharge  the  petitioner  upon  habeas 
corpus.  It  appears  from  the  record,  which  has  been  certified  to  us  in  the  usual 
way  in  such  cases,  (see  Industrial  Co.  v.  Neelt  48  Ark.  283, 8  S.  W.  Rep.  631; 
Ex  parte  Jackson,  45  Ark.  158,}  that  an  indictment  was  returned  by  the 
grand  juty  against  the  petitioner  for  "criminal  abortion,"  and  that  he  entered 
a  plea  of  guilty  to  the  indictment,  whereupon  the  court  assessed  his  punish- 
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ment  at  one  year's  imprisonment  in  the  penitentiary,  and  a  fine  of  $50,  and 
remanded  him  to  custody,  to  await  sentence.  On  the  next  day,  the  court, 
concluding  that  the  indictment  charged  only  a  misdemeanor,  caused  the  de- 
fendant's plea  of  guilty  to  be  withdrawn;  the  indictment  was  quashed,  and 
the  cause  was  held  for  the  action  of  the  grand  jury;  the  amount  of  bail  re- 
quired of  the  prisoner  being  fixed  by  the  court.  He  remained  in  jail,  and, 
after  the  court  had  adjourned  for  the  term,  presented  his  petition  to  the  judge 
at  chambers,  to  be  discharged.  It  is  the  action  of  the  judge  in  this  behalf  we 
are  called  upon  to  review. 

The  argument  is  that  the  indictment  charges  a  misdemeanor,  and  that  the 
petitioner,  having  been  convicted  of  that  offense,  cannot  longer  be  held  in 
custody  for  any  grade  of  offense  growing  out  of  the  same  transaction.  The 
indictment  is  not  set  forth  in  the  record,  and  we  cannot  determine  whether  it 
charged  a  felony,  a  misdemeanor,  or  no  offense  at  all.  But  in  no  event  could 
the  question  whether  the  court  erred  in  causing  the  defendant's  plea  of  guilty 
to  be  withdrawn  be  determined  in  this  proceeding  without  making  the  writ 
of  habeas  corpus  serve  the  office  of  an  appeal  or  writ  of  error,  which  is  wholly 
beyond  its  function.  If  the  facts  entitled  the  petitioner  to  be  discharged  from 
further  prosecution,  (as  to  which  the  parties  may  profitably  consult  Ex  parte 
Lanye,  18  Wall.  163,)  he  might  have  obtained  his  discharge  upon  motion  in 
the  same  cause,  (Atkins  v.  State,  16  Ark.  574,  575,)  or  he  may  do  so  by  spe- 
cial plea  to  the  new  indictment  for  the  same  offense.  He  cannot  raise  the 
question  by  habeas  corpus.  Whart.  PI.  &  Pr.  §§  477,  996;  1  Bish.  Crim.  Proc. 
§  821;  Church,  Hab.  Corp.  8§  253,  255;  Hurd,  Hab.  Corp.  bk.  2,  c.  6,  §  1; 
Pitner  v.  State,  44  Tex.  578;  Wenttoorth  v.  Alexander,  66  lad.  39;  State  v. 
Sheriff,  24  Minn.  87;  Com.  v.  Deacon,  8  Serg.  &  R.  71;  Ex  parte  Hartman, 
44  CaJ.  32;  In  re  Sender,  41  Wis.  517;  Ex  parte  Huthven,  17  Mo.  541.  The 
order  on  which  be  is  held  is  regular  on  its  face,  and  one  which  the  court  had 
power  to  make.  Mansf.  Dig.  88  2158,  2169;  Hortsell  v.  State,  45  Ark.  59; 
Gooden  v.  State,  35  Ala.  430.  We  extend  the  inquiry  no  further.  Ex  parte 
Brandon,  49  Ark.  143,  4  S.  W.  Rep.  452. 

In  the  case  of  Ex  parte  Jackson,  45  Ark.  158,  where  the  petitioner  was  re- 
leased on  habeas  corpus  after  conviction  before  a  justice  of  the  peace,  it  clearly 
appeared  that  the  fact  for  which  he  was  committed  was  not  a  crime  for  which 
he  could  be  punished  in  any  tribunal,  and  we  proceeded  only  in  accordance 
with  the  practice  of  the  court  of  king's  bench  at  common  law  in  directing  his 
discharge.    Hurd,  Hab.  Corp.,  supra. 

The  action  of  the  circuit  judge  in  refusing  the  prayer  of  the  petitioner  i» 
affirmed. 


Watson  t>.  Pugh, 

\Swpreme  Court  of  Arkansas.    February  16, 1889.) 

Landlord  and  Tenant— When  Relation  Exists— Contract. 

One  B.  executed  to  B.  a  bond  to  convey  certain  land  when  the  price  should  be  paid. 
S.  went  into  possession,  and  made  a  small  payment.  After  the  last  installment  be- 
came due,  B.  conveyed  his  interest  to  defendant.  There  was  no  written  agreement 
canceling  the  contract  between  B.  and  S.  The  latter's  notes  were  transferred  to 
defendant.  8.  remained  in  possession  as  before,  without  any  claim  upon  him  to  pay 
rent.  The  land  was  assessed  to  and  the  taxes  paid  by  him.  Defendant  notified  him 
that  he  had  purchased  the  land  from  B.f  and  would  enter  into  a  new  contract  of  pur- 
chase. None  was  made,  but  S.  held  the  land  for  several  years  after  the  conveyance 
from  B.  Subsequently  defendant  took  a  note  from  S.,  specifying  that  it  was  for 
rent  of  the  land.  It  was  for  about  twice  as  much  as  the  land  would  rent  for,  and  S. 
testified  that  he  understood  that  when  he  paid  it  was  to  be  credited  on  his  pur- 
chase. Held,  that  the  contract  for  purchase  had  not  been  rescinded,  and  that  the- 
relation  of  landlord  and  tenant  did  not  exist  between  defendant  and  S. 

Digitized  by  VjOOQIC 


494  SOUTHWESTERN  REPORTER.  [Ark. 

2.  Chattel  Mobtgagm— Discbiptiok. 

A  mortgage  describing  the  mortgaged  property  as  u 8  bales  of  cotton,  weighing 
500  lbs.  each,  of  the  crop  "  which  the  mortgagor  should  raise  in  a  designated  local- 
ity, is  not  void  for  uncertainty,  when  in  fact  the  mortgagor's  whole  crop  did  not 
.  amount  to  as  much  as  8  bales  of  the  specified  weight.1 

Appeal  from  circuit  court,  Ashley  county;  C.  D.  Wood,  Judge. 
/.  W.  Van  Gilder,  for  appellant.    M.  L.  Hawkins  and  Jones  &  Martin,  for 
appellee. 

Cockrill,  C.  J.  This  is  an  action  by  Pugh,  the  mortgagee  of  one  Si  names, 
to  recover  of  Watson  the  vaJue  of  six  bales  and  a  fraction  of  the  mortgaged 
cotton,  which  Watson  had  converted  to  his  own  use.  Watson  claimed  to  be 
the  landlord  of  Simmes,  and  to  have  received  the  cotton  from  him  in  dis- 
charge of  his  landlord's  superior  lien  for  rent.  The  facts  in  relation  to  this 
claim  are  as  follows:  One  Bell,  while  the  owner  of  the  land,  executed  to 
Simmes  a  bond,  covenanting  to  make  him  a  deed  when  the  purchase  price 
agreed  upon  should  be  paid.  Simmes  was  let  into  possession  under  his  con- 
tract to  purchase.  He  made  a  small  payment  of  purchase  money,  built  houses, 
and  cleared  75  or  80  acres  of  land,  all  of  which  was  wild  and  unimproved  when 
he  purchased.  After  the  last  installment  of  purchase  money  became  due, 
Bell  conveyed  his  interest  in  the  land  to  Watson.  Bell  testifies  in  general 
terms,  without  giving  any  particulars  of  the  transaction,  that  there  was  an 
understanding  between  him  and  Simmes  at  that  time  that  their  contract  was 
canceled.  There  was  no  written  agreement  to  that  effect.  Simmes*  notes  for 
the  purchase  money  were  not  surrendered  to  him,  but  were  transferred  to  Wat- 
son ;  the  bond  for  title  was  not  taken  up;  Simmes  was  permitted  to  remain  in 
possession  as  before,  without  any  claim  upon  him  to  pay  rent;  the  lands  were 
assessed  to  and  the  taxes  paid  by  him;  and  he  testified  that  the  contract  to 
purchase  had  never  been  rescinded,  and  that  he  had  always  held  possession  as 
owner.  In  the  mean  time  Watson  notified  him  that  he  had  purchased  the  land 
from  Bell,  and  would  enter  into  a  new  contract  of  purchase  on  better  terms 
than  the  one  he  held.  No  new  contract  was  made,  but  Watson  permitted  him 
to  hold  the  land  for  several  years  after  the  conveyance  from  Bell,  as  purchaser, 
and  with  the  sole  expectation  of  collecti ng  the  purchase  money.  At  this  junct- 
ure Simmes  executed  the  mortgage  to  Pugh,  covering  the  cotton  in  dispute. 
A  few  weeks  thereafter  Watson  took  a  note  from  Simmes  for  8400,  payable 
in  the  fall  of  the  same  year.  It  specified  that  it  was  for  rent  of  the  land  which 
Simmes  was  holding.  It  was  for  about  twice  as  much  as  any  witness  who 
testified  to  the  point  thought  the  land  would  rent  for.  Simmes,  who  is  an 
unlettered  man,  testified  that  it  was  the  understanding  between  him  and  Wat- 
son that  the  amount  to  be  paid  on  his  note  should  be  credited  on  his  purchase, 
and  that  he  made  the  suggestion  about  calling  it  a  rent  note  under  the  impres- 
sion that  Watson  would  more  surely  get  the  money,  and  so  aid  him  in  paying 
for  the  land.  The  court  found,  in  eifect,  that  the  contract  for  purchase  had 
not  been  rescinded,  and  that  the  relation  of  landlord  and  tenant  did  not  exist 
between  Watson  and  Simmes.  The  conclusion  is  sustained  by  the  rule  con- 
trolling the  decisions  of  Mason  v.  Delartcy,  44  Ark.  444,  and  Ish  v.  Morgan, 
48  Ark.  413,  3  S.  W.  Rep.  440.  The  fact  that  the  note  executed  by  Simmes 
to  Watson  recited  that  it  was  given  for  rent  did  not  preclude  Pugh  from 
proving  that  it  was  not  in  fact  given  for  that  purpose.  The  case  is  analogous 
in  that  respect  to  Roth  v.  Williams,  45  Ark.  447. 

2.  It  is  argued  that  Pugh's  mortgage  is  void  as  to  the  cotton  for  uncertainty 
of  description.  It  is  described  as  "8  bales  of  cotton,  weighing  500  lbs.  each, 
of  the  crop"  which  the  mortgagor  should  raise  in  a  designated  locality.    In  a 

1  Concerning  the  validity  of  mortgages  of  crops  to  be  grown,  and  what  is  a  sufficient 
description  oi  such  crons  in  the  mortgage,  see  McCown  v.  Mayer,  (Miss.)  5  South.  Rep. 
98,  and  note;  Strolberg  v.  Brandenberg,  (Minn.)  40  N.  W.  Rep.  86(5,  and  note. 
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contest  between  a  mortgagee,  and  one  who  has  acquired  a  right  adverse  to 
-the  mortgagee,  a  description  in  the  instrument  of  a  given  number  of  articles 
•out  of  a  larger  number  is  no  description,  where  the  means  are  not  given  for 
ascertaining  what  is  intended.  Dodds  v.  Neel,  41  Ark.  70;  Krone  v.  P helps, 
43  Ark.  350.  But  where  the  number  specified  is  more  than  the  whole  num- 
ber of  such  articles,  there  is  no  other  property  of  the  same  kind  from  which  a 
selection  is  to  be  made,  and  therefore  no  uncertainty  in  the  description.  Jones, 
Chat.  Mortg.  g  659;  Washington  v.  Love,  34  Ark.  93;  Crosswell  v.  Allis,  25 
Conn.  801;  Kelly  v.  Reid,  hi  Miss.  89;  Draper  v.  Perkins,  Id.  277.  Here, 
the  description  was  of  eight  bales  of  cotton  of  the  mortgagor's  crop,  when  in 
fact  his  whole  crop  did  not  amount  to  so  much.  If  the  proof  had  shown  that 
the  crop  amounted  to  more  than  eight  bales,  and  no  particular  bales  had  been 
appropriated  to  the  mortgage,  the  result  might  have  been  otherwise. 
Affirmed. 


Morrow  v.  Nashville  Iron  &  Steel  Co.  et  al. 
(Supreme  Court  of  Tennessee.   Februaiy  5, 1889.) 

1.  Corporations— Subscription  to  Stock— Conditions— Validity. 

A  contract  with  a  subscriber  to  organization  stock  of  a  corporation,  that  for  every 
share  subscribed  for  he  shall  receive  interest-bearing  bonds  to  an  equal  amount, 
secured  by  mortgage  on  the  company's  plant,  is  void,  not  only  as  against  creditors, 
but  also  between  the  subscriber  and  the  corporation. 

U.  Same— Validity  of  Subscription — Condition  Precedent. 

The  bonds  agreed  to  be  issued  being  secured  by  mortgage  on  the  plant,  which 
could  only  be  obtained  by  payment  of  the  capital  stock,  and  the  subscriber  having 
become  a  director  without  receiving  his  bonds,  the  agreement  to  issue  bonds  is  not 
a  condition  precedent,  and  the  stock  subscription  stands  absolute,  though  the  agree- 
ment be  void. 

Appeal  from  chancery  court,  Davidson  county;  Andrew  Allison,  Chan- 
cellor. 

Vertrees  &  Vertrees,  for  complainant.  T.  M.  Steger,  for  Nashville  Iron  & 
-Steel  Company,  defendant.  Champion  &  Head,  for  Commercial  Bank,  de- 
fendant. 

Lurton,  J.  The  Nashville  Iron,  Steel  &  Charcoal  Company  is  a  manufact- 
uring corporation,  organized  in  1887,  under  the  general  incorporation  law  of 
this  state.  Complainant's  bill  charges  that  it  was  organized  upon  the  follow- 
ing scheme  or  basis,  namely:  "The  capital  stock  was  fixed  at  $350,000,  in 
■shares  of  $100.  each.  The  company  was  also  to  issue  $350,000  of  $1,000  ne- 
gotiable interest-bearing  coupon  bonds,  to  run  twenty  years,  secured,  prince 
pal  and  interest,  by  first  mortgage,  in  the  usual  form,  upon  the  company's 
plant.  Every  subscriber  was  to  have  bonds  and  also  stock  of  the  company, 
each  to  the  amount  of  the  subscription.  That  is  to  say,  a  subscriber  to  the 
.amount,  say  of  $1,000,  was  to  pay  $1,000,  and  therefor  was  entitled  to  and 
was  to  receive  $1,000  of  said  bonds  and  $1,000  of  said  stock  of  the  company. " 
•Complainant  alleges  that  "upon  this  basis  and  plan  of  operations,  as  the  de- 
fendant company  well  knew,  your  orator  subscribed  for  $10,000  of  said  stock 
and  bonds  each;  that  is,  he  took  an  interest  to  the  extent  of  and  subscribed 
$10,000,  and  he  was  to  pay  the  said  $10,000  upon  calls  to  be  made."  Upon 
this  subscription  he  afterwards  paid  $1,000,  and  executed  his  three  negotiable 
notes,  each  for  $3,000,  and  payable  in  March,  April,  and  May,  1888.  Subse- 
quently the  corporation  refused  to  carry  out  the  scheme  by  which  subscribers 
were  to  receive  bonds  to  an  amount  equal  to  their  stock,  and  instead  resolved 
to  mortgage  their  property  only  to  the  extent  of  $100,000,  and  these  bonds 
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they  resolved  to  sell  upon  the  market,  applying  the  proceeds  to  corporate  pur- 
poses strictly.  This  change  in  the  plan  of  operations  seems  to  have  been  as* 
sented  to  by  all  of  the  subscribers  save  complainant,  who  caused  his  protest 
to  be  entered.  The  bill  alleges  that  the  notes  executed  by  complainant  have- 
been  transferred  to  the  Commercial  National  Bank,  in  payment  of  a  pre-ex- 
isting debt,  with  notice  of  the  considerations  upon  which  they  were  executed. 
This  charge,  the  case  being  heard  upon  demurrer,  together  with  the  fact  that 
the  insolvency  of  the  iron  company  does  not  appear,  justifies  us,  for  the  pur* 
poses  of  this  case,  in  treating  the  bank,  as  the  holder  of  these  stock  notes,  as 
standing  upon  no  higher  ground  than  the  assignor.  The  complainant  seeks 
to  be  relieved  from  his  subscriptions  upon  the  ground  that  the  company  has- 
refused  to  carry  out  its  agreement  concerning  its  bonds;  that  his  notes  be  can- 
celed ;  and  that  he  have  a  decree  for  the  money  paid  in  on  his  subscriptions. 
He  further  prays  that  in  the  event  he  be  held  liable  upon  his  subscriptions- 
that  the  contract  by  which  he  was  to  receive  bonds  be  specifically  performed. 
The  bank  and  the  iron  company  join  in  a  demurrer  which  questions  the  valid- 
ity and  legality  of  the  contract  by  which  the  complainant  was  to  receive  the 
bonds  of  the  company.  This  demurrer  was  sustained  by  the  learned  chancel- 
lor, and  the  bill  of  complainant  dismissed. 

In  considering  the  meaning  and  legal  effect  of  the  contract  set  up  by  the 
.  complainant,  it  is  important  at  the  outset  to  observe  that  this  is  not  the  case 
of  a  purchase  of  stock  and  bonds,  or  either,  in  an  organized  and  going  corpo- 
ration. Upon  the  contrary,  the  bill  states  that  the  contract  into  which  com- 
plainant entered  was  that  upon  which  all  shares  were  to  be  issued,  and  that 
the  contract  between  himself  and  the  corporation  constituted  what  the  pleader 
properly  designates  the  "basis  of  organization." 

Whether  this  "basis  of  organization"  be  construed  to  be  a  contract  whereby 
each  subscriber  to  the  stock  was  to  be  given  a  bond  as  a  bonus,  or  each  sub- 
scriber to  the  bonds  was  to  be  given  paid-up  stock  as  a  bonus,  or  as  an  agree- 
ment by  which  each  contributor  to  the  capital  stock  was  to  receive  the  obli- 
gation of  the  company,  secured  by  a  primary  mortgage,  that  he  should  be  re- 
paid the  amount  of  his  subscription,  with  interest,  such  an  agreement  would 
clearly  be  illegal  and  ineffective  as  to  existing  or  subsequent  creditors  of  the 
corporation,  upon  the  ground  that  the  payment  for  the  stock  was  unreal  and 
simulated,  or  that  the  bond  had  been  issued  upon  no  consideration.  2  Mor. 
Priv.  Corp.  §  824;  Sawyer  v.  Hoag,  17  Wall.  610;  Scovill  v.  Thayer,  105  U. 
S.  143. 

The  learned  counsel  for  complainant  has  very  ably  and  earnestly  presented 
the  well-understood  distinction  between  contracts  which  are  invalid  as  to 
creditors,  and  yet  are  legal  and  binding  upon  the  corporation, — a  distinction 
well  illustrated  by  the  cases  just  cited  from  the  supreme  court  of  the  United 
States;  and  he  insists  upon  the  doctrine  of  these  cases,  that,  however  invalid 
such  an  agreement  may  be  as  against  creditors,  inasmuch  as  all  the  sub- 
scribers to  shares  were  parties  to  the  same  agreement  with  the  corporation, 
the  arrangement  and  contract  cannot  be  questioned  by  such  stockholders  or 
by  the  corporation,  and  that  as  between  tjie  subscriber  and  the  company  the 
agreement  is  legal  and  binding. 

This  presents  a  question  of  great  importance,  and  one  which  is  entitled  to 
receive  grave  consideration  at  our  hands.  There  are  undoubtedly  a  class  of 
cases  where  subscriptions  to  initiatory  stock  upon  special  terms,  not  prohibited 
by  the  charter,  and  not  in  contravention  of  any  clearly-defined  public  policy, 
have  been  upon  sound  principles  held  valid  as  between  the  subscribers  and 
the  corporation,  and  yet  invalid  in  so  far  as  the  rights  of  creditors  were  af- 
fected upon  a  condition  of  corporate  insolvency  ensuing.  To  this  class  of 
cases  belong  the  cases  of  Sawyer  v.  Hoay  and  Scovill  v.  Thayer.  The  invalid- 
ity of  the  special  terms  upon  which  the  contract  of  subscription  rested  in  these 
two  cases  arose  from  the  well-settled  doctrine  that  unpaid  stock  subscriptions 
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constitute  a  trust  fund  for  the  benefit  of  general  creditors,  and  that  any  ar- 
rangement or  device  by  which  a  payment  of  a  stock  subscription  is  simulated 
or  released,  is  void,  in  so  far  as  it  operates  to  discharge  a  liability  in  favor  of 
creditors  by  a  subscriber  to  capital  stock.  In  the  first  of  these  cases  there 
was  a  contract  whereby  the  stuck  was  nominally  paid  in  full,  but  immediately 
taken  back  as  a  loan  to  the  subscriber.  Now,  the  only  effect  of  this  arrange- 
ment was  to  work  a  change  in  the  character  of  the  debt,  whereby  a  debt  due, 
as  for  unpaid  stock,  was  to  become  a  debt  due  as  for  a  loan.  The  debt  in  the 
latter  case  was  one  which  was  subject  to  offsets  in  the  hands  of  the  borrower, 
while  so  long  as  it  was  a  stock  debt  it  was  a  trust  fund,  and  the  debtor  could 
not  apply  it  exclusively  upon  his  own  claim  against  the  insolvent  corporation. 

Concerning  the  validity  of  such  an  arrangement  as  between  the  subscriber 
and  the  corporation,  Mr.  Justice  Miller  said:  "Undoubtedly  this  transac- 
tion, if  nothing  unfair  was  intended,  was  one  which  the  parties  could  do  ef- 
fectually, so  far  as  they  alone  were  concerned.  Two  private  persons  could 
thus  change  the  nature  of  the  indebtedness  of  one  to  the  other,  if  it  was  found 
to  be  mutually  convenient  to  do  so;  and  in  any  controversy  which  might  or 
could  grow  out  of  the  matter  between  the  insurance  company  and  the  appel- 
lant we  are  not  prepared  to  say  that  the  company,  as  a  corporate  body,  could 
deny  that  the  stock  was  paid  in  full."  The  court,  however,  held  that,  upon 
a  suit  by  the  assignee  in  bankruptcy  of  the  corporation,  the  stock  had  not  in 
fact  been  paid  in  such  manner  as  to  "prevent  a  recovery  for  benefit  of  creditors, 
and  the  defendant  was  not  allowed  to  offset  his  liability  upon  his  notes  given 
for  the  alleged  loan  to  him  by  the  company  by  a  claim  he  held  against  the  cor- 
poration. 

Concerning  this  case,  it  is  enough  to  say  that  the  validity  of  the  arrange- 
ment as  against  the  company  could  very  well  be  rested  upon  the  fact  that 
such  a  lending  of  money  to  the  share  subscriber  was  not  prohibited  by  the 
charter  of  the  corporation;  and  no  public  policy  was  violated,  in  that  the  cor- 
poration had  only  taken  the  secured  notes  of  the  subscriber  in  place  and  stead 
of  his  unsecured  liability  as  a  shareholder;  or  these  notes  stood  for  and  rep- 
resented an  investment  of  the  capital  of  the  company,  and,  being  an  insur- 
ance company  expressly  permitted  to  lend  out  or  otherwise  invest  its  funds, 
no  reason  occurs  why  the  company  should  not  be  regarded  as  bound  by  such 
a  change  in  the  character  of  the  debt.  The  case,  however,  would  be  different 
if  such  loans,  or  any  other,  had  been  made  by  a  manufacturing  corporation 
under  the  general  incorporation  laws  of  this  state;  the  lending  of  money  to 
stockholders  being  expressly  prohibited  by  such  corporations. 

In  the  case  of  Scovill  v.  Thayer  the  stock  was  subscribed  upon  an  agree- 
ment that,  upon  the  payment  of  20  per  cent.,  paid-up  non-assessable  certifi- 
cates of  stock  should  be  issued  to  the  nominal  amount  of  the  subscription. 
Mr.  Justice  Woods,  speaking  for  the  court,  said,  concerning  this  contract, 
"that  as  between  them  and  the  company  this  was  a  perfectly  valid  agreement. 
It  was  not  forbidden  by  the  charter,  or  by  any  law  or  public  policy,  and  as 
between  the  company  and  the  stockholders  was  just  as  binding  as  if  it  had 
been  expressly  authorized  by  the  charter. " 

When  he  came  to  consider  the  matter  as  it  affected  creditors,  he  said:  "But 
the  doctrine  of  this  court  is  that  such  a  contract,  though  binding  on  the  com- 
pany, is  a  fraud  in  law  on  its  creditors,  which  they  can  set  aside;  that  when 
their  rights  intervene,  and  their  claims  are  to  be  satisfied,  the  stockholders 
can  be  required  to  pay  their  stock  in  full.  The  reason  is  that  the  stock  sub- 
scribed is  considered  in  equity  as  a  trust  fund  for  the  payment  of  creditors. 
It  is  so  held  out  to  the  public,  who  have  no  means  of  knowing  the  private 
contracts  made  between  the  corporation  and  its  stockholders.  The  creditor 
has  therefore  the  right  to  presume  that  the  stock  subscribed  has  been,  or  will 
be,  paid  up,  and  if  it  is  not,  a  court  of  equity  will,  at  his  instance,  require  it 
to  be  paid."  105  U.  8. 154. 
v.lOs.w.no.9-32 
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This  case  is  differentiated  from  the  one  now  under  consideration  in  several 
important  particulars.  First,  it  is  important  to  notice  that  the  question  did 
not  arise  between  the  corporation  and  the  subscriber.  The  controversy  was 
between  subscribers  and  the  creditors  of  an  insolvent  corporation.  The  point 
only  arose  because  it  became  necessary  to  determine  when  the  right  of  action 
in  favor  of  the  creditor  accrued  with  reference  to  the  statute  of  limitations, 
which  was  pleaded  by  the  stockholder.  In  order  to  defeat  this  defense,  the 
court  held  that  the  arrangement  was  valid  as  to  the  corporation;  that  in 
equity  the  meaning  and  effect  of  the  agreement  was  this,  namely:  "That  the 
stockholders  should  pay,  say,  for  example,  $20  per  share  on  their  stock,  and 
no  more,  unless  it  became  necessary  to  pay  more  to  satisfy  the  creditors  of 
the  company;  and  when  the  necessity  arose,  and  the  amount  required  was 
ascertained,  then  to  make  such  additional  payment  on  the  stock  as  the  satis- 
faction of  the  claims  of  creditors  required."  The  court,  upon  this  construc- 
tion of  this  agreement,  held  that  the  statute  had  not  begun  to  run  until  the 
assets  of  the  company  proved  insufficient  to  pay  debts. 

Again,  the  contract  as  between  the  company  and  the  subscriber  was  an  ex- 
ecuted one,  while  here  we  have  one  executory,  and  which  the  corporation  has 
•refused  to  carry  out. 

In  the  third  place,  the  court  found  that  the  charter  did  not  probrbit  such 
4in  agreement,  nor  was  it  contrary  to  any  law  or  public  policy  of  the  state  of 
Kansas,  where  the  corporation  resided  and  where  the  contract  was  made. 
But  the  broadest  and  most  obvious  distinction  between  this  case  and  that 
will  be  observed  when  we  analyze  the  contract  set  up  by  complainant,  and  as- 
certain its  legal  effects,  and  then  see  wherein  such  a  contract  is  prohibited  by 
the  charter  of  the  defendant  corporation,  and  to  what  extent  it  may  eontro- 
vene  the  public  policy  of  this  state. 

The  scheme  proposed,  upon  which  this  corporation  was  to  be  organized, 
fixed  the  capital  stock  at  8350,000.  The  public  has  a  right  to  presume  that 
this  stock  has  been  in  good  faith  subscribed,  and  that  it  will  be  paid.  They 
have  also  the  right  to  presume  that  the  fund  thus  subscribed  and  paid  in  will 
in  good  faith  be  retained  in  the  business  of  the  company,  and  that  it,  or  the 
plant  and  property  represented  by  it,  will  in  good  faith  be  held  and  preserved 
as  a  capital  and  basis  of  credit  and  confidence.  This  much  is  held  out  to  the 
public  by  the  representation  that  its  capital  stock  is  $350,000.  But  running 
along  with  this  proposition  that  there  shall  be  a  capital  stock  of  8350,000  is 
the  additional  stipulation  that  the  property  of  the  company,  which  is  to  be 
procured  by  means  of  this  capital  stock,  is  to  be  mortgaged  to  secure  bonds, 
in  amount  precisely  equal  to  the  whole  capital  stock,  and  the  bonds,  instead 
of  being  sold  for  their  market  value,  and  the  proceeds  applied  to  corporate 
uses,  are  to  be  divided  out  among  the  stockholders.  Says  complainant  in  his 
bill:  "Every  subscriber  was  to  have  bonds,  and  also  stock  of  the  company, 
each  to  the  amount  of  the  subscription."  The  result  of  this  scheme,  if  it  had 
been  carried  out,  would  have  been  that  each  subscriber  would  have  received 
the  obligation  of  the  company  to  repay  to  him,  with  interest,  his  contribution 
to  the  capital  stock  of  the  company,  and  this  obligation  would  have  been  se- 
cured by  a  first  mortgage  upon  all  the  company's  property. 

It  was  an  arrangement  whereby  the  franchise  was  to  be  secured,  and  at  the 
same  time  deprive  the  public  of  the  security  which  by  law  they  are  entitled 
to  have,  and  upon  which  the  grant  of  the  franchise  depends.  Whatever  the 
real  motive  and  purpose  of  the  promoters  of  this  arrangement  may  have 
been,  its  legal  effect,  if  valid,  would  have  been  to  have  thrown  all  the  risks 
and  hazards  of  the  business  upon  the  public  who  should  deal  with  it,  while 
the  contributors  were  to  reap  all  possible  gains,  and  should  be  secured  against 
loss  in  the  event  the  enterprise  prove  unprofitable.  Is  a  contract  by  which  a 
corporation  agrees  to  repay  to  the  contributors  of  its  capital  stock  their  sev- 
eral contributions,  and  whereby  such  contributions  are  converted  into  corpo- 
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rate  debts,  valid  even  as  against  the  corporation?  Upon  what  consideration 
does  such  an  agreement  rest?  and  what  power  has  a  corporation  to  bind  itself 
by  such  a  contract? 

It  is  true,  creditors  out  of  the  way,  that  the  assets  of  a  private  business, 
corporation  belong  in  the  last  analysis  to  the  stockholders,  and  that  they  may 
by  consent  cease  business,  and  divide  the  property  among  themselves.  But 
this  ownership  of  assets  is  subject  to  the  higher  and  superior  rights  of  cred- 
itors, and  as  against  them  shareholders  have  no  rights  in  these  assets.  No 
consent  of  the  corporation  or  of  its  shareholders  can  effectually  defeat  the 
prior  and  superior  claims  of  creditors  to  the  corporation  property.  Upon  the 
winding  up  of  such  a  corporation,  creditors  must  first  be  paid.  The  surplus 
belongs  to  the  stockholders,  and  this  the  corporation  is  bound  to  divide  among 
them.  But  by  this  contract  the  corporation  in  effect  binds  itself  to  return  the 
capital  stock  to  the  stockholders  at  a  fixed  time;  that  is,  when  the  bonds  ma- 
ture, regardless  of  the  rights  of  creditors,  and  without  winding  up  the  busi- 
ness. 

More  than  this;  the  charter  expressly  forbids  the  payment  of  any  dividend 
which  impairs  capital  stock;  yet  by  this  arrangement  dividends  are  to  be 
paid  under  the  guise  of  interest,  regardless  of  its  effect  upon  the  capital  stock 
of  the  company. 

It  is  no  answer  to  say  that  the  invalidity  of  such  bonds  as  to  creditors 
saves  all  their  rights,  and  that,  therefore,  the  corporation  ought  to  be  suf- 
fered to  make  such  contract  with  its  shareholders  as  it  pleases.  This  argu- 
ment ignores  two  very  plain  considerations:  First,  the  fact  that  a  defense 
could  not  be  made  by  creditors  against  these  bonds  if  they  should  pass  into 
the  hands  of  innocent  purchasers  for  value;  second,  the  public  policy  of  this 
state,  as  evident  from  its  legislation  concerning  such  corporations,  forbids  the 
recognition  of  such  an  agreement. 

The  theory  upon  which  the  state  has  rendered  the  acquirement  of  the  fran- 
chise to  be  a  corporation  so  speedy  and  inexpensive  is  based  upon  the  assump- 
tion that  the  capital  stock  which  the  company  holds  itself  out  as  having  will 
be  in  fact  paid  in,  and  will  stand  as  a  basis  of  credit,  instead  of  individual  lia- 
bility of  those  associated  in  business.  To  secure  a  corporate  capital  which 
shall  be  a  just  substitute  for  personal  liability,  the  law  requires  in  explicit 
terms  that  nothing  shall  be  received  in  payment  of  the  capital  stock  of  a  man- 
ufacturing corporation  but  cash  or  lands,  or  patent  rights  at  a  fair  and  agreed 
valuation.  The  charter  further  prevents  the  creation  of  debts  beyond  the 
capital  stock.  It  prohibits  the  lending  of  money  to  shareholders,  or  the  pay- 
ment of  dividends  in  excess  of  actual  profits.  The  plain  and  obvious  mean- 
ing of  all  these  requirements,  in  the  light  of  the  substitution  of  corporate  lia- 
bility in  the  place  of  personal  liability  beyond  the  amount  of  stock  subscrip- 
tion, implies  that  the  organization  stock  shall  be  paid  up  in  full  at  its  par 
value.  The  courts  have  not  hesitated,  either  in  this  state  or  elsewhere,  to 
denounce  every  stratagem  and  device  by  which  the  payment  of  stock  sub- 
scriptions is  sought  to  be  avoided. 

The  facility  with  which  charters  are  now  obtained,  the  wonderful  increase 
in  the  number  and  power  of  such  organizations,  the  facilities  afforded  by  the 
assumption  of  corporate  powers  and  franchises  to  bad  and  designing  men  to 
carry  out  evil  and^  fraudulent  schemes  whereby  the  public  are  to  suffer,  the 
plainest  principles'  of  common  honesty  and  of  business  integrity,  demand  that 
these  business  corporations  shall  be  held  to  the  utmost  good  faith  in  this  mat- 
ter of  capital  stock,  and  that  all  such  arrangements  as  that  proposed  by  this 
"plan  of  organization"  shall  be  held  void  and  illegal,  in  that  it  is  prohibited 
by  any  fair  construction  of  the  corporate  powers,  and  in  contravention  of  the 
plainest  and  most  obvious  principles  of  public  policy  concerning  such  compa- 
nies. Such  a  contract,  being  prohibited  by  law,  is  therefore  beyond  the  power 
of  the  corporation,  and  is  void  as  to  the  company,  being  ultra  tires. 
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What  we  have  said  as  to  the  construction  and  legal  effect  of  the  subscrip- 
tions involved  in  the  case  is  not  intended  to  apply  to  sales  of,  or  subscriptions 
to,  the  stock  of  an  organized  and  going  corporation ,  or  the  sale  of  the  bond* 
of  a  going  corporation.  The  necessities  of  the  business  of  an  organized  com- 
pany might  demand  an  increase  of  capital  stock,  and,  if  such  stock  is  lawfully 
issued,  it  may  very  well  be  offered  upon  special  terms.  In  such  case,  if  the 
market  price  was  less  than  par,  it  is  clear  that  a  purchaser  or  subscriber  for 
such  stock  at  its  market  value  would,  in  the  absence  of  fraud,  be  liable  only 
for  his  contract  price.  So  a  case  might  arise  where  the  stock  of  a  going  con- 
cern was  much  depreciated,  and  where  its  bonds  were  likewise  below  par* 
and  there  was  lawful  authority  to  issue  additional  stock  and  bonds.  Now,  in 
such  case,  the  real  market  value  of  an  equal  amount  of  stock  and  bonds  might 
not  exceed,  or  even  equal,  the  par  value  of  either.  In  such  cases,  all  ques- 
tions of  fraud  aside,  a  purchaser  would  only  be  held  for  his  contract  price. 
The  case  we  have  been  considering  is  that  of  the  issue  of  the  initiatory  or  or- 
ganization stock, — that  class  of  stock  which  is  to  constitute  the  capital  stock 
upon  which  the  grant  of  the  franchise  depends. 

Says  Mr.  Morawetz:  "It  is  evident,  therefore,  that  the  issue  of  certificates 
for  paid-up  shares  to  a  shareholder  whose  shares  have  not  in  fact  been  paid 
up  is  unauthorized.  It  would  be  a  direct  infringement  of  the  rights  of  all 
existing  shareholders  in  the  company,  and  a  source  of  fraud  upon  persons 
giving  the  company  credit,  or  dealing  in  its  shares  thereafter. 

However,  after  the  capital  of  a  corporation  has  been  reduced  by  losses,  ii 
would  not  be  a  wrong  against  the  existing  shareholders  to  issue  certificates 
for  paid-up  shares  on  payment  of  less  than  their  par  value.  Under  these  cir- 
cumstances fairness  and  equality  would  merely  require  that  the  new  shares 
be  issued  at  their  actual  or  market  value.  If  shares  in  a  corporation  could  in 
no  case  be  issued  at  less  than  their  face  value,  it  would  be  practically  impos- 
sible to  increase  the  capital  of  a  corporation  by  the  sale  of  new  shares  after 
the  value  of  its  shares  had  fallen  below  par."    1  Mor.  Friv.  Corp.  §  306. 

The  corporation  having  refused  to  execute  this  agreement,  requiring  it  to 
issue  its  bonds  to  the  subscribers  for  stock,  and  having  determined  that  such 
a  contract  was  void  and  illegal,  as  beyond  the  power  of  the  corporation,  it 
cannot,  therefore,  be  specifically  executed.  This  brings  us  to  a  considera- 
tion of  the  question  as  to  whether  the  refusal  of  the  corporation  to  execute 
this  illegal  agreement  relieves  complainant  from  his  liability  as  a  subscriber 
to  the  capital  stock  of  this  company.  His  subscription  cannot  be  regarded  as 
one  upon  a  condition  precedent.  He  subscribed,  not  upon  condition  that,  be- 
fore he  should  be  required  to  pay,  the  shares  and  bonds  should  be  delivered  to 
him.  On  the  contrary,  his  bill  shows  that  he  has  already  paid  $1,000  upon 
his  liability,  and  executed  his  negotiable  notes  for  the  remainder,  and  he 
states  that  he  was  to  pay  his  subscription  "as  calls"  should  be  made.  He 
clearly  contemplated  that  his  subscription  should  be  paid  before  any  bonds 
were  to  be  issued;  for  the  bonds  were  to  be  secured  by  a  mortgage  of  the  com- 
pany's plant,  and  this  could  not  be  created,  except  upon  the  supposition  that 
the  capital  stock  should  be  paid  in,  and  then  invested  in  a  plant,  which  was 
to  be  mortgaged  to  secure  the  bonds.  When  a  subscription  is  taken  dis- 
tinctly upon  the  condition  that  it  is  not  to  be  binding  until  a  stipulated  thing 
is  done,  then  such  a  subscriber  does  not  become  a  stockholder,  and  is  not  en- 
titled to  the  rights,  or  charged  with  the  burdens,  of  a  stockholder  until  the 
condition  has  been  complied  with.  This  court  said  concerning  conditional 
subscriptions:  "The  capital  of  stock  companies  consists  of  their  stock  sub- 
scriptions. This  is  the  basis  of  credit,  and  an  essential  to  organization.  This 
is  a  trust  fund  for  the  benefit  of  creditors  in  case  of  insolvency.  Conditional 
subscriptions  to  the  stock  of  corporations  are  unusual,  and  often  operate  to 
defeat  subscribers  who  become  such  absolutely,  and  upon  the  faith  that  all 
the  stock  is  equally  bound  to  contribute  to  the  hazards  of  the  enterprise.    It 
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misleads  creditors,  and  is  the  fruitful  source  of  litigation  and  disaster.  Tend- 
ing to  the  ensnareinent  of  creditors,  and  contrary  to  a  sound  public  policy, 
•conditional  subscriptions  to  corporate  shares  ought  not  to  be  encouraged." 
Railroad  v.  Park*,  2  Pickle,  56X),  8  S.  W.  Rep.  842. 

In  that  case  the  subscription  was  payable,  one-fourth  when  the  railway  was 
•completed  to  the  county  line,  remainder  in  four  equal  installments  as  the 
work  progressed  through  the  county,  upon  the  proviso  that  the  company  es- 
tablished a  depot  at  Newborn.  The  company  failed  before  a  depot  was  estab- 
lished at  Newborn,  and  it  was  insisted  that  the  subscription  was  thereby 
-avoided.  This  court  held  that  the  subscription  became  absolute  upon  com- 
pletion of  the  road  to  the  county  line;  that  the  proviso  that  a  depot  sliould  be 
established  at  Newborn  was  not  a  condition  precedent,  but  an  independent 
stipulation;  that  the  acts  to  be  done  were  to  be  done  at  different  times,  and 
hence  were  independent  stipulations,  and  the  remedy  of  the  subscriber  was 
for  a  breach  of  the  stipulation  in  his  favor. 

A  condition  subsequent  is  thus  defined  by  Mr.  Cook  in  his  work  on  Stock- 
holders: "A  subscription  on  a  condition  subsequent  contains  a  contract  be- 
tween the  corporation  and  the  subscriber  whereby  the  corporation  agrees  to 
do  some  act,  thereby  combining  two  contracts, — one,  the  contract  of  subscrip- 
tion; the  other,  an  ordinary  contract  of  the  corporation  to  perform  certain 
specified  acts.  *  The  subscription  is  valid  and  enforceable  whether  the  condi- 
tions are  performed  or  not.  The  condition  subsequent  is  the  same  as  a  sepa- 
rate collateral  contract  between  the  corporation  and  the  subscriber,  for  breach 
-of  which  an  action  for  damages  is  the  remedy."    Cook,  Stocks,  §  78. 

That  Dr.  Morrow's  purpose  was  to  become  a  shareholder  cannot  be  doubted. 
The  company  regarded  bim  as  such,  and  he  so  regarded  himself,  for  he  not 
■only  acted  as  a  stockholder,  but  became  a  director  of  the  corporation.  Says 
Mr.  Morawetz:  "If  it  appears  that  the  subscriber  intended  to  become  a  mem- 
ber of  the  corporation,  and  as  such  entitled  to  vote  at  meetings,  and  other- 
wise enjoy  the  privileges  of  membership,  it  is  clear  that  the  subscription  can- 
not be  deemed  a  subscription  upon  condition  precedent.9'  1  Mor.  Priv.  Corp. 
§89. 

It  follows  from  all  that  we  have  said  that  the  stipulations  concerning  the 
issuance  of  bonds  to  subscribers  for  capital  stock  was  not  a  condition  prec- 
edent to  liability  upon  the  subscription.  It  was  nothing  more  than  an  inde- 
pendent stipulation,  for  the  breach  of  which  the  remedy  would  be  in  damages. 
The  failure  of  the  company  to  carry  out  this  collateral  agreement  does  not 
defeat  liability  upon  the  subscription.  This  breached  covenant  or  independ- 
ent contract  was,  however,  illegal  and  void,  whether  regarded  as  a  condition 
precedent  or  subsequent,  and  for  such  breach  no  action  would  lie.  Itfollows 
4;hat,  inasmuch  as  complainant  is  liable  in  equity  and  at  law  upon  his  sub- 
scription, there  is  no  equity  whatever  in  his  bill,  and  the  decree  dismissing 
4t,  with  costs,  is  affirmed. 


White  et  al.  v.  Fulghum  ei  al. 
(Supreme  Court  of  Tennessee.    February  8, 1889.) 

1*  HOMBSTBAD— WAIVBB  IK  MORTGAGS— FOBBGLOSUBB— RIGHTS  IN  SURPLUS. 

A  foreclosure  sale  under  a  mortgage  waiving  homestead  does  not  extinguish  the 
mortgagor's  right  of  homestead  in  the  surplus  proceeds,  after  payment  of  the  mort- 
gage debt. 

2.  Equity— Mi rstt alino  Assbtb— Waivbb  om  Homestead. 

The  equitable  doctrine  of  marshaling  assets  will  not  be  enforced  so  as  to  require 
a  creditor  whose  mortgage  contains  a  waiver  of  homestead  to  first  resort  to  that 
•portion  of  the  proceeds  of  sale  representing  the  homestead,  so  as  to  allow  other 
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creditors  not  having  auch  a  waiver  to  satisfy  their  claims  out  of  the  residue;  thus 
destroying  the  debtor's  right  to  set  apart  $1,000  from  the  residue  for  the  purchase 
of  another  homestead. 

Appeal  from  chancery  court,  Cheatham  county;  George  E.  Seat,  Chan- 
cellor. 

Bill  by  White,  Hadley  &  Co.  and  others  against  J.  H.  Fuighura,  William 
Greer,  and  others,  to  have  certain  proceeds  of  the  sale  of  land  of  defendant 
Fulghum  applied  to  the  discharge  of  their  debts.  Bill  dismissed,  and  com- 
plainants appeal. 

J.  /.  Lennox  and  Albert  D.  <&  Albert  8.  Marks,  for  appellants.  /.  P. 
Helms,  A.  E.  Garner,  and  R.  8.  Turner,  for  appellees. 

Caldwell,  J.  This  is  a  bill  to  marshal  securities.  Defendant  I.  H.  Ful- 
ghum  and  his  wife  executed  a  mortgage  upon  a  tract  of  land  on  which  they 
resided,  to  secure  a  debt  of  $1,500  to  the  mortgagee,  William  Green.  There- 
after other  creditors  of  Fulghum,  with  judgments  before  justices  of  the  peace, 
and  executions  thereon  returned  nulla  bona,  filed  their  bill  in  chancery  to 
foreclose  the  mortgage  by  a  sale  of  the  land,  and  to  subject  the  surplus  pro- 
ceeds to  the  payment  of  their  debts.  Foreclosure  was  refused,  Because  the 
mortgage  had  not  matured,  and  the  mortgagee  refused  to  consent  to  a  sale; 
but  the  chancellor  allowed  recoveries  in  favor  of  complainants  for  the  amount 
of  their  debts,  respectively,  and  decreed  a  sale  of  the  land,  subject  alone  to 
the  rights  of  the  mortgagee,  and  barring  the  mortgagor's  claim  to  home- 
stead. On  appeal,  this  court  held  that  the  mortgage  was  a  waiver  of  the 
homestead  exemption  as  to  the  mortgagee  only,  and  not  as  to  other  cred- 
itors, and  modified  the  decree  of  the  chancellor  so  as  to  direct  a  sale  of  the 
land  subject  to  the  mortgage  of  Green  and  the  homestead  of  Fulghum.  Hall 
v.  Fulgham,  2  Pickle,  451,  7  S.  W.  Rep.  121.  But  no  sale  was  made  under 
that  decree. 

Pending  the  appeal  in  that  cause,  and  before  the  rendition  of  the  decreev 
Green's  debt  matured,  and  his  administrator,  widow,  and  heirs  filed  their  bill 
to  foreclose  the  mortgage  by  sale  of  the  land.  That  relief  was  granted,  and 
the  master  sold  the  land,  on  time,  to  the  complainants  in  the  first  cause,  tak- 
ing their  notes  for  the  purchase  price.  The  amount  of  the  decree  in  favor  of 
Green's  estate  was  $2,035.50,  and  the  price  for  which  the  master  sold  the  land 
was  #3,565.  As  these  notes  matured,  the  purchasers  paid  into  court  a  sum 
sufficient  to  discharge  the  mortgage  debt,  interest,  and  costs.  When  they  had 
done  this,  they  filed  the  present  bill  in  the  same  court,  to  have  the  balance 
due  from  them  on  their  purchase-money  notes  applied  to  the  payment  of  their 
decree  against  Fulghum.  The  chancellor  dismissed  the  bill  for  want  of  eq- 
uity on  its  face,  thereby  sustaining  the  motion  of  Fulghum  and  wife,  and 
the  demurrer  of  Green's  administrator,  and  the  complainants  have  appealed. 

The  theory  of  the  bill  is  twofold:  First,  that  the  foreclosure  proceedings 
extinguished  Fulghum's  right  of  homestead,  and  left  the  surplus  of  the  fund 
subject  to  the  debts  of  the  complainants,  as  non-exempt  property;  secondly », 
that  by  his  mortgage  "Green  had  a  lien  on  the  whole  of  the  land,  including 
all  exemptions,"  while  the  decree  of  the  complainants  constituted  "a  lien 
on  the  land  subject  to  the  homestead  right,"  and  that  under  such  a  state  of 
facts,  a  court  of  equity  will  compel  Green's  administrator  to  first  exhaust  that 
part  of  the  fund  which  represents  the  right  of  homestead. 

The  first  proposition  is  true  in  part,  but  it  is  not  true  as  a  whole.  Though 
the  sale  of  the  land,  absolutely  and  without  reservation,  must  of  necessity 
have  extinguished  Fulghum's  right  of  homestead  in  the  land  itself,  it  by  no 
means  follows  that  it  extinguished  his  right  of  homestead  in  the  proceeds  of 
the  land.  The  mere  fact  that  the  land  has  been  converted  into  money,  and 
that  money  as  such  cannot  be  enjoyed  as  a  homestead,  cannot  destroy  the 
right  of  homestead  after  it  has  once  attached  to  the  land.    The  homestead  ex* 
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emption  is  a  favorite  in  this  country,  and  all  laws  concerning  it  are  by  the 
courts  liberally  construed  in  favor  of  the  claimant.  Thomp.  Homest.  &  Ex. 
gg  4,  7,  731;  Dickinson  v.  Mayer,  11  Heisk.  520;  Arnold  v.  Jones,  9  Lea, 
548. 

The  fund  realized  from  the  sale  of  the  land  represents  the  land  itself,  and  is 
subject  to  the  same  liens  and  rights.  It  stands  in  the  place  of  the  land,  and 
those  having  an  interest  in  the  latter  have  the  same  measure  of  interest  in 
the  former.  The  right  of  homestead  existed  in  the  land,  and  was  subordinate 
alone  to  the  incumbrance  of  the  mortgage.  So  it  exists  on  the  fund,  subject 
alone  to  the  prior  satisfaction  of  the  mortgage  debt.  Upon  the  same  princi- 
ple, in  cases  where  the  land  has  been  sold  to  enforce  the  lien  of  the  vendor, 
(against  which  lien  the  claim  of  homestead  can  never  prevail.  Const,  art.  11, 
§11,  Mill.  &  V.  Code,  §  2935.)  this  court  has  more  than  once  held  that  the 
vendee  is  entitled  to  an  exemption  in  the  residue  of  the  proceeds  of  sale,  and 
that  61,000  of  such  residue  will  be  invested,  under  the  directions  of  the  court, 
in  other  real  estate,  as  a  homestead  for  the  vendee.  Bentley  v.  Jordan,  3  Lea, 
35:3-363;  Fawner  v.  Fleenor,  13  Lea,  624. 

This  mode  of  investment  in  a  new  homestead  is  in  accordance  with  the  pol- 
icy of  the  statute,  which  contains  a  similar  provision  for  cases  where  sale  un- 
der execution  or  attachment  becomes  necessary  because  the  property  levied  on 
is  worth  more  than  61,000,  and  is  not  divisible,  (Code,  g  2941;)  and  for  other 
cases,  where  a  widow  is  entitled  to  both  homestead  and  dower,  and  they  can- 
not be  assigned  to  her  in  kind,  (Id.  g  2944.) 

The  second  proposition  advanced  in  the  bill,  and  urged  in  argument  by 
counsel  for  the  complainant,  rests  upon  the  equitable  doctrine  of  marshaling 
securities,  and  its  soundness  depends  upon  the  applicability  of  that  doctrine 
to  the  facts  of  this  case.  The  doctrine  invoked  is  well  established,  both  in 
England  and  America.  It  may  be  briefly  stated  as  follows:  Where  one  cred- 
itor has  a  lien  upon  two  funds,  or  two  parcels  of  other  property,  and  another 
creditor  has  a  lien  upon  but  one  of  them,  the  former  creditor  will,  in  equity, 
be  required  to  seek  satisfaction  first  out  of  that  fund  or  property  upon  which 
the  other  creditor  has  no  lien.    1  Story,  Eq.  Jur.  g  633;  3  Pom.  Eq.  Jur.  g  1414. 

Treating  the  gross  fund  involved  in  this  case  as  properly  divisible  into  two 
parts, — one  representing  the  homestead,  and  the  other  the  balance  of  the  fund, 
— and  agreeing  that  Green's  mortgage  is  a  lien  upon  both  of  them,  and  that 
the  complainant*  have  a  lien  upon  the  latter  part  only,  we  have  a  plain  case 
for  the  application  of  the  doctrine  mentioned:  provided,  it  should  be  further 
agreed  that  the  whole  of  the  fund  is  subject  to  the  debts  of  Fulghum  as  non- 
exempt  property  would  be. 

But  it  is  not  all  to  be  treated  as  non-exempt  property.  It  has  already  been 
seen  that  Fulghum's  right  of  homestead  extends  to  so  much  of  the  fund  as 
may  be  in  excess  of  the  mortgage  debt,  and  that  $1,000  of  such  excess  is  to 
be  regarded  as  exempt.  Then  the  question  is  whether  or  not  the  doctrine 
mentioned  will  defeat  the  right  of  homestead  in  that  excess.  While  that  doc- 
trine is  well  recognized  and  far-reaching  in  its  effects,  it  hasdibtinct  and  plain 
limitations.  It  will  not  be  enforced  to  the  prejudice  of  any  creditor  or  third 
person,  or  in  such  a  manner  as  to  do  injustice  to  the  debtor  himself.  2  White 
&  T.  Lead.  Cas.  Eq.  (4th  Amer.  Ed.)  pt.  1,  p.  205;  Dickson  v.  Chorn,  6  Iowa, 
19;  Gilliam  v.  McCormack,  1  Pickle,  611,  4  S.  W.  Rep.  521. 

Now,  would  it  result  in  injustice  to  the  debtor  to  apply  the  doctrine  in  this 
case?  Most  manifestly  it  would.  The  land  has  been  sold  for  enough  to  pay 
off  the  mortgage  debt,  and  leave  $1,000  to  buy  him  another  homestead.  He 
has  done  nothing  to  waive  his  interest  in  that  surplus, — nothing  to  mislead 
the  complainants,  or  impair  their  rights.  As  against  them,  he  had  a  home- 
stead in  the  land  when  sold;  as  against  them,  he  has  an  exemption  in  the 
fund,  unless  they  may  defeat  it  by  this  bill. 

Again,  the  right  of  a  creditor  to  have  the  assets  of  his  debtor  marshaled  is 
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bat  an  equity.  It  is  inferior  to  the  lien  of  a  subsequent  registered  mortgage, 
and  may  be  defeated  by  alienation  of  the  land  before  bill  filed  to  enforce  it. 
1  Pickle,  602,  607,  4  S.  W.  Rep.  521. 

Can  an  equity  of  this  kind  stand  against  the  prior  vested  homestead  right 
of  the  debtor?  Will  it  be  enforced  in  this  case,  to  the  entire  destruction  of  a 
favored  constitutional  right,  long  before  acquired,  and  never  waived  or  aban- 
doned by  the  debtor?  Certainly  not.  When  the  homestead  is  once  acquired, 
it  can  be  lost  only  by  some  act  of  the  claimant  which  in  and  of  itself  will  work 
its  destruction.  No  independent  act  of  a  creditor  can  have  that  effect.  If  he 
cannot  subject  the  homestead  or  its  proceeds  directly,  he  cannot  do  so  indi- 
rectly, by  forcing  another  to  take  it.  A  court  of  equity  will  never  destroy  the 
right  of  homestead  for  the  sake  of  enforcing  the  equity  here  contended  for. 

In  Gwynne  v.  Estes  this  court  refused  to  apply  the  doctrine  of  marshaling 
securities  so  as  to  defeat  the  widow's  right  of  dower.  14  Lea,  673.  On  prin- 
ciple, that  case  is  precisely  in  point.  The  widow,  in  the  life-time  of  her  hus- 
band, had  joined  him  in  a  mortgage  or  deed  of  trust  upon  his  land,  waiving 
her  right  of  dower.  After  his  death,  and  the  foreclosure  of  the  mortgage 
by  sale  of  the  land,  she  set  up  a  claim  to  dower  in  the  proceeds.  She  was 
held  to  have  waived  her  right  of  dower  as  to  the  particular  debt  secured  by 
the  conveyance,  but  not  as  to  the  debts  of  other  creditors  of  her  husband. 
To  meet  that  aspect  of  the  case,  those  other  creditors  asserted  their  right 
to  have  the  securities  marshaled,  and  thereby  sought  to  circumvent  the  claim 
of  dower.  The  court  said  this  could  not  be  done,  though  the  land  had  been 
sold  and  converted  into  money;  that  the  widow,  being  dowable,  under  the 
statute,  (Mill.  &  V.  Code,  §  3244.)  in  the  equitable  interest  of  her  husband 
in-the  land,  was  entitled  to  dower  in  the  surplus  proceeds  of  the  sale;  and 
that  her  right  to  be  so  endowed  was  superior  to  the  equity  of  creditors  sought 
to  be  enforced  against  her. 

The  same  reasoning  applies  in  this  case,  with  the  same  force  and  justice. 
The  interest  of  the  debtor  in  the  surplus  proceeds  of  the  land  sold  is  the  same 
in  each  case;  and  while  the  widow  may,  by  statute,  have  dower  in  an  equita- 
ble interest  in  land,  so  may  the  debtor,  by  similar  authority,  have  homestead 
in  the  same  character  of  interest.  Code,"§  2937.  The  right  of  dower  and  the 
right  of  homestead  are  cherished  rights.  They,are  alike  superior  to,  and  will 
alike  prevail  against,  the  equitable  right  of  creditors  under  consideration  in 
this  case. 

In  several  cases  where  the  doctrine  of  marshaling  securities  was  fully  recog- 
nized, and  would  otherwise  have  been  administered  in  all  its  force,  its  appli- 
cation has  been  refused  by  the  courts  of  other  states,  because  to  apply  it  would 
be  to  destroy  the  right  of  homestead.  Dickson  v.  Chorn,  6  Iowa,  19;  Mart 
v.  Lewis,  31  Ark.  203;  McArthur  v.  Martin,  23  Minn.  75. 

We  have  not  overlooked  our  own  case  of  Parr  v.  Fumbanks,  11  Lea,  392, 
nor  are  we  unmindful  of  the  fact  that  it  is  in  direct  conflict  with  this  opinion. 
In  that  case  the  question  was  fairly  presented,  and  the  doctrine  here  invoked 
by  the  complainants  was  enforced  to  the  destruction  of  the  debtor's  right  of 
homestead.  But  we  regard  the  decision  in  that  case  as  unsound,  upon  the 
point  just  stated,  and  overrule  it  to  that  extent.  It  has  never  been  followed, 
so  far  as  we  are  advised.  The  holding  in  the  case  of  Gwynne  v.  Estes,  14 
Lea,  673,  where  the  claim  of  dower  was  allowed  to  prevail  against  the  efforts 
of  creditors  to  marshal  securities,  was  necessarily  a  departure  in  principle 
from  the  Fumbanks  Case.  So  was  the  reasoning  in  the  still  later  case  of 
Gilliam  v.  McCormack,  1  Pickle,  598,  4  S.  W.  Kep.  521,  though  neither  of 
the  two  referred  to  the  Fumbanks  Case.  The  fact  is  that  the  opinion  in  the 
Gilliam  Case  cites  approvingly  the  above  Arkansas  and  Minnesota  cases,  arid 
upon  them,  in  connection  with  other  authorities,  rests  the  decision  of  that 
case.     1  Pickle,  609,  4  S.  W.  Kep.  521. 

After  payment  of  the  mortgage  debt  and  interest  and  costs  of  foreclosure, 
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Fulghum  is  entitled  to  have  81,000  of  the  residue  of  the  fund  invested  in  a 
view  homestead  for  himself  and  family.  From  the  amounts  stated  in  the  bill, 
it  appears  that  there  will  still  be  something  left.  The  bill  may  be  entertained 
to  subject  this  balance,  and  to  that  extent  the  decree  dismissing  the  bill  will 
be  modified.  According  to  the  prayer,  the  bill  may  be  treated  as  a  petition  in 
the  cause  wherein  the  mortgage  was  foreclosed. 

Remand  for  further  proceedings.    Two-thirds  of  accrued  costs  will  be  paid 
4>y  complainants,  and  one-third  by  Fulghum. 


Quarles  «.  Clayton. 

(Supreme  Court  of  Tennessee,    February  12, 1889,) 

1.  Estates— Nature  of  Estate— Titlb  by  Purchase. 

A  wife  who,  by  marriage  contract,  has  waived  all  her  rights  of  dower  and  home- 
stead, and  in  lieu  thereof  is  to  have  a  life-estate,  from  the  death  of  her  huBband,  in 
a  tract  of  land,  with  a  dwelling-house  thereon,  is  not  entitled,  on  a  loss  occurring 
after  his  death,  to  the  proceeds  of  a  fire  policy  on  the  house,  issued  to  the  husband, 
payable  to  himself,  his  executors  or  administrators,  and  to  be  void  "in  case  any 
change  shall  take  place  in  title  or  possession,  except  by  succession  by  reason  of  the 
death  of  the  assured. "  Her  title  to  the  insured  premises  is  not  by  succession,  but 
by  purchase. 

3.  Insurance— Equitable  Interest. 

Nor,  in  the  absence  of  any  covenant  by  the  husband  to  insure  the  house  for  the 
wife's  benefit,  has  she  any  equitable  interest  in  a  life-estate  in  the  insurance 
money,  by  reason  of  her  right  to  occupy  the  house  during  her  life. 

3.  Same— Interest  through  Terms  of  Policy. 

That  the  insurance  company  had  the  option  to  rebuild  does  not  give  her  any 
rights  on  account  of  its  election  to  pay  instead. 

Appeal  from  chancery  court,  Rutherford  county;  W.  S.  Beardon,  Chan- 
cellor. 

Agreed  case  between  Nancy  M.  Quarles  and  J.  A.  Clayton*  administrator 
of  her  deceased  husband's  estate,  to  determine  the  rights  of  the  parties  to  the 
proceeds  of  a  policy  of  fire  insurance  issued  to  the  deceased,  liecree  for  the 
administrator,  and  Mrs.  Quarles  appeals. 

/.  E.  Richardson,  for  appellant.    Palmer  &  Palmer*  for  appellee. 

Lubton,  J.  The  deceased  husband  of  appellant  took  ont  a  policy  of  fire 
insurance  upon  his  dwelling;  loss  payable  to  the  assured,  his  executors  or  ad- 
ministrators. Before  the  expiration  of  the  policy  by  time,  but  after  the 
•death  of  the  assured,  the  house  was  accidentally  burned.  The  insurance  com- 
pany, by  consent  of  the  claimants,  paid  the  loss  into  the  hands  of  the  defend* 
ant,  under  an  agreement  that  the  fund  should  be  held  subject  to  the  legal 
rights  of  complainant,  if  any  she  had,  to  be  thereafter  determined  by  the 
courts.  An  agreed  case  was  made  up,  and  submitted  to  the  chancery  court, 
and  from  the  decree  of  the  chancellor  Mrs.  Quarles  has  appealed. 

Appellant  is  the  widow  of  the  assured,  and  claims  a  life-estate  in  the  fund, 
upon  the  following  state  of  facts:  Before  her  marriage  to  the  assured,  a  mar- 
riage contract  was  entered  into,  and  duly  executed,  and  registered  in  the 
county  of  their  residence,  by  which,  among  other  things  not  material  to  be 
here  mentioned,  it  was  agreed  "that  all  the  property  and  estate,  both  real  and 
personal,  now  owned  or  hereafter  acquired  by  said  John  W.  Quarles,  shall 
continue  to  be  his,  and  shall  remain  wholly  unaffected  by  said  contemplated 
marriage  with  said  Mrs.  Nancy  M.  Kirk,  in  favor  of  whom  no  marital  or 
•other  rights  on  his  said  property  and  estate  shall  attach  or  inure  by  reason 
of  said  contemplated  marriage  relation,  further,  or  otherwise,  than  is  ex- 
pressed and  provided  in  this  instrument;  and  he  hereby  reserves  the  right 
and  privilege  of  making  such  suitable  provision  for  her  out  of  his  estate  as  he 
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may  at  any  time  desire,  either  by  deed  of  gift,  last  will  and  testament,  or 
otherwise.  If  he  die  without  making  any  such  provision  for  her,  then  she 
shall  out  of  his  real  estate,  if  she  survive  him,  have  a  comfortable  home,  to 
consist  of,  say,  about  one  hundred  and  forty  acres  of  his  lands,  in  which  will 
be  included  his  dwelling  and  outhouses;  the  same  to  be  surveyed  and  laid  off 
to  her  by  proper  metes  and  bounds,  and  in  such  manner  as  will  be  most  use- 
ful and  convenient  to  her,  and  with  least  injury  to  his  estate.  This  home, 
so  laid  off  to  her,  to  be  and  remain  to  her  own  proper  use,  support,  and  bene- 
fit for  and  during  the  term  of  her  natural  life,  and,  after  her  death,  to  take 
such  directions  as  he  may  give  to  it  by  Ills  last  will  and  testament,  or  other 
proper  mode  of  disposing  of  real  estate;  and  if  he  die  without  any  will,  and 
without  disposing  of  the  remainder  interest  in  said  « Home,'  as  above  pro- 
vided for  and  described,  then  the  same  shall  descend  to  his  proper  heirs  and 
distributees  according  to  the  laws  of  the  state  of  Tennessee. "  After  the 
marriage,  the  dwelling-house  above  described,  which  was  then  and  after  the 
residence  of  Mr.  Quarles  and  his  wife,  was  insured  under  a  contract,  as  before 
stated,  that  the  loss  should  be  paid  to  the  assured,  the  husband  of  appellant, 
his  executors  or  administrators.  Mr.  Quarles  died  intestate,  and  without 
having,  by  deed  or  otherwise,  made  any  provision  for  his  widow  other  than 
that  contained  in  the  marriage  contract.  The  widow  continued  to  occupy 
the  dwelling  as  her  residence  until  it  was  destroyed  by  fire*  The  portion  of 
the  farm  of  the  decedent  which  was  to  be  assigned  to  her  under  the  marriage 
agreement  had  not,  at  the  time  of  the  fire,  been  laid  off  by  metes  and  bounds; 
but  it  was  subsequently  done  to  the  satisfaction  of  all  concerned.  This  es- 
tate was  so  laid  off,  as  required  by  the  contract,  as  to  include  the  outhouses 
of  the  assured,  and  likewise  the  site  of  the  burned  mansion-house.  The  in- 
surance policy  was  not  taken  out  upon  any  agreement  or  contract,  express  or 
implied,  with  appellant,  that  she  was  to  have  any  interest  whatever  therein. 

Under  this  state  of  facts,  has  appellant  any  equitable  ot  legal  interest  in 
the  proceeds  of  this  fire  policy?  That  the  precise  boundaries  of  the  140  acres 
to  be  laid  off  to  her  had  not  been  ascertained  by  survey  at  the  time  of  the  fire 
can  cut  no  figure,  because  it  was  to  be  laid  off,  in  all  events,  so  as  to  include 
the  mansion-house  and  the  outhouses.  It  seems  equally  clear  that  she  cannot 
hold  the  estate  of  her  husband  responsible  for  the  value  of  the  house,  because, 
at  his  death,  her  contingent  right  to  the  house  for  her  life  ripened,  and  be- 
came a  vested  interest  for  her  life;  and  at  the  moment  her  husband  died  in* 
testate,  and  without  having  made  any  other  provision  for  her,  the  house  was 
standing,  and  her  right  to  the  use  and  possession  at  once  accrued.  Her  in- 
terest became  at  once  an  insurable  interest;  and  the  destruction  of  the  house 
by  any  means  after  her  husband's  death  was  not  an  injury  for  which  his  es- 
tate or  his  heirs  would  be  responsible.  Whatever  right  she  has  to  any  inter- 
est in  this  fund  must  arise  from  the  contract  of  insurance.  The  person  as- 
sured against  loss  in  the  policy  issued  upon  the  premises  of  Mr.  Quarles  was 
the  owner  himself.  By  all  the  authorities,  a  contract  of  fire  insurance  is  a 
personal  contract,  and  assures  the  interest  alone  of  the  assured  in  the  property, 
in  the  absence  of  some  agreement  or  trust  to  the  contrary. 

The  policy  taken  out  by  Mr.  Quarles  contained  the  usual  provision  prohib- 
iting any  assignment  of  the  policy  without  the  consent  of  the  insurer.  It  also 
contained  the  further  stipulation  that  the  policy  should  become  void  "in  case 
any  change  shall  take  place  in  title  or  possession,  except  by  succession  by  rea- 
son of  the  death  of  the  assured."  These  provisions  have  been  upheld  by  the 
courts  as  reasonable  conditions,  limiting  and  restricting  the  liability  of  the 
insured.  That  they  are  reasonable  is  obvious,  when  we  consider  that  the  con- 
tract is  one  for  the  personal  indemnity  of  the  assured  against  a  loss  affecting 
his  interest  in  the  property  covered  by  the  policy.  The  insurer  contracts  with 
reference  to  the  character  of  the  assured  for  integrity  and  prudence.  He 
might  be  very  willing  to  agree  to  make  good  the  loss  of  one,  by  the  destruc- 
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tion  of  property  o timed  by  him,  while  he  would  be  altogether  unwilling  to* 
insure  the  same  property  if  owned  by  another.  Again,  the  contract  under- 
takes to  make  good  any  loss  which  the  assured  may  sustain;  and  from  this  it 
follows  that,  if  the  assured  has  parted  with  his  interest  before  the  loss,  he- 
cannot  ask  to  be  indemnified,  because  he  has  sustained  no  loss.  The  provis- 
ion against  the  change  of  title  is  therefore  in  precise  harmony  with  the  per* 
sonal  character  of  the  contract.  In  some  fire  insurance  contracts  the  stipula- 
tion against  change  of  title  extends  so  far  as  to  make  the  policy  void  should 
such  change  of  title  be  bronght  about  by  the  death  of  the  assured.  The  title, 
in  such  case,  is  no  longer  in  the  assured,  but  has  by  law  passed  to  his  heirs, 
or  by  will  to  his  devisees ;  and  a  change  of  title  so  occurring  has  been  held  to- 
defeat  an  action  for  a  loss  occurring  after  the  death  of  the  assured.  Sher- 
wood v.  Insurance  Co.,  73  N.  Y.  447;  HUie  v.  Woolworth,  93  N.  Y.  75.  The 
contract  is  not,  therefore,  one  which  attaches  to  or  follows  the  property,  be- 
ing one  for  the  personal  indemnity  of  the  assured;  and,  where  the  insurer 
does  not  assent  to  the  assignment  of  the  policy  to  a  grantee  of  the  property,, 
neither  the  assured  nor  his  assignee  of  the  property  can  recover  upon  the  pol- 
icy.    Hobbs  v.  Insuranoe  Co.,  1  Sneed,  444. 

But  this  policy  was  not  avoided  by  the  death  of  the  assured.  It  expressly 
provides  that  a  change  of  title  shall  defeat  the  policy,  except  when  it  occurs 
" by  succession  by  reason  of  the  death  of  the  assured."  The  legal  effect  of 
this  exception  is  to  continue  and  extend  the  policy  notwithstanding  the  change 
of  title  by  death  of  the  assured.  In  whose  favor  is  this  continuance?  It  has 
been  ably  argued  that  the  effect  of  this  continuance  is  in  favor  of  those  who 
by  "succession"  take  the  property  covered  by  the  risk,  and  that,  though  it 
may  be  payable  to  the  executor  or  administrator  of  the  assured,  yet  he  wilt,  in 
case  the  risk  was  upon  real  estate,  take  and  hold  in  trust  for  those  who  by 
"succession"  have  taken  the  property,  and  who  are  therefore  the  persona 
damnified  by  the  loss.  This  word  "succession,"  in  the  connection  in  which 
it  appears,  is  a  word  of  technical  meaning,  and  refers  to  those  who  by  descent 
or  will  take  the  property  of  a  decedent.  It  is  a  word  which  clearly  excludes 
those  who  take  by  deed,  grant,  gift,  or  any  form  of  purchase  or  contract. 
This  meaning  is  made  most  obvious  when  we  consider  that  the  contract  pro- 
vided against  any  change  of  title  except  by  "succession;"  and,  to  more  di- 
rectly atflx  a  limited  and  technical  meaning,  the  explanatory  words  are  added, 
"by  reason  of  the  death  of  the  assured." 

There  is  much  plausibility  in  the  argument  that,  inasmuch  as  the  policy  is 
continued  notwithstanding  a  change  of  title  has  occurred,  in  case  the  risk  is 
upon  real  estate,  the  extension  is,  by  intendment  of  the  contract,  to  operate 
as  an  indemnity  to  those  who  by  "succession"  have  become  the  owners  of  the 
property.  In  such  a  case,  neither  the  administrator  nor  the  distributee  would 
have  any  interest  to  be  insured,  while  the  heir  or  devisee  upon  whom  the  title 
has  been  cast  would  be  the  legal  and  equitable  owner,  and  the  person  to  suf- 
fer by  the  loss.  The  root  principle  of  insurance,  that  the  loss  is  payable  only 
to  the  extent  that  the  assured  has  an  insurable  interest,  would  seem  to  pre- 
clude the  administrator  in  such  a  case  from  any  recovery,  or  make  him  a 
trustee  for  the  heir  of  what  he  should  recover  when  the  loss  occurred  after  * 
the  property  had  passed  by  "succession"  to  the  heir.  This  seems  to  be  the 
holding  of  the  courts,  when  the  question  has  arisen,  although  the  text-book 
writers  seem  not  to  have  seized  upon  the  distinction.  Wyman  v.  Wyman,  26 
N.  Y.  253;  Culbertson  v.  Cox,  29  Minn.  309,  13  N.  W.  Rep.  177.  But  does 
the  appellant  take  any  interest  in  the  insured  property  by  succession?  If  she 
had  taken  as  devisee  or  under  the  homestead  law,  she  would  be  within  the 
principle  just  discussed,  and  would  be  within  the  express  holding  of  the  two 
cases  last  cited.  Unfortunately  for  her,  appellant  takes  whatever  interest 
she  has  in  the  property  under  the  fire  policy  by  virtue  of  her  marriage  contract. 
She  is  not  entitled  to  homestead  or  dower,  for  she  expressly  agreed  to  take,  in 
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lieu  of  all  right  which  the  law  would  have  given  her,  the  provision  which 
she  covenanted  for  by  marriage  contract.  This  interest  was  a  contingent  one. 
It  depended  upon  two  events:  First,  that  she  should  survive  her  husband; 
and,  second*  that  he  should  not  by  deed  or  will  make  any  other  provision  for 
her.  Both  of  these  events  occurred ;  and,  instantly  upon  the  death  of  her  hus- 
band, she  became  seised  of  an  estate  for  her  life  in  the  insured  premises.  She 
therefore  took  this  mansion-house  as  the  grantee  of  her  husband,  and  did  not 
take  it  by  "succession." 
s  But  it  is  insisted  that,  however  she  acquired  the  estate,  she  has  an  equita- 

/  ble  interest  in  a  life-estate  in  this  fund,  because  it  represents  the  premises 
which  she  had  a  right  to  occupy  and  enjoy  during  her  life.  This  presents  a 
strong  case  in  morals,  but  her  legal  rights  are  not  so  clear.  The  rule  is  well 
settled  that  no  equity  attaches  upon  the  proceeds  of  a  Are  policy  in  favor  of 
third  persons  who,  in  the  character  of  grantee,  mortgagee,  or  creditor,  may 
have  sustained  loss,  in  the  absence  of  some  trust  or  contract  to  that  effect. 
May,  Ins.  §  456;  8  Kent,  Comm.  (10th  Ed.)  499.  This  rule  applies  as  well 
to  vendors  and  lienors  of  every  class  as  to  mortgagees  who  may  have  had 
their  security  impaired  by  a  loss  by  fire.  This  court,  in  a  well-considered 
case,  held  that  the  holder  of  a  mechanic's  lien  upon  a  building  had  no  equi- 
table lien  in  a  fire  policy  effected  by  the  owner,  and  assigned  to  a  mortgagee. 
GcUyon  v.  Ketehen,  1  Pickle,  55,  1  S.  W.  Rep.  508.     An  equity  will  attach 

^when  the  vendee  or  mortgagor  was,  by  covenant  or  otherwise,  bound  to  in- 
sure the  property,  for  the  better  security  of  the  creditor  or  vendor.  In  such 
a  case  the  latter  would  have,  to  the  extent  of  their  interest  in  the  property 
destroyed,  an  equitable  Hen  upon  the  money  due  on  a  policy  taken  by  the 
mortgagor  or  vendee  or  other  debtor  who  had  given  a  security  upon  the  in- 
sured property;  and  this  would  be  so,  even  though  the  policy  stand  in  the 
name  of  the  debtor,  vendee,  or  mortgagor.  But,  in  the  absence  of  some  such 
agreement,  the  mortgagor  or  vendee  or  grantor,  having  an  insurable  interest, 
might  insure  such  interest  for  his  own  benefit;  and  no  lien  would  attach 
thereto  in  favor  of  his  creditor,  secured  by  lien  or  mortgage  or  otherwise  upon 
the  insured  property.  Carter  v.  RocketU  8  Paige,  436;  Wheeler  v.  Insurance 
Co.,  101  U.  S.  439;  Nordyke  v.  Gery,  112  Ind.  535, 13  N.  E.  Bep.  683;  Sheld. 
Subr.  §8  233,  235.  The  agreed  state  of  facts  upon  which  this  case  is  sub- 
mitted fails  to  show  any  covenant,  contract,  agreement,  or  understanding 
that  Mr.  Quarles  should  insure  this  property  for  the  benefit  of  appellant.  The 
interest  of  appellant,  after  the  death  of  her  husband,  was  an  insurable  one; 
so  was  the  remainder  interest  of  the  heirs.  TMe  decedent  having  left  no  debts, 
and  the  distributees  being  the  same  persons  who  take  the  real  estate  as  heirs, 
no  controversy  arises  as  between  the  administrator  and  the  remainder-men. 
That  the  insurance  company  had  the  option  to  rebuild  is  urged  as  a  reason 
why  the  insurer's  election  to  pay,  instead  of  rebuilding,  ought  not  to  operate 
to  the  disadvantage  of  complainant.  This  option  is  one  common  to  all  con- 
tracts of  fire  insurance;  and  the  argument,  if  good  in  this  case,  would  operate 
to  overturn  the  well-settled  rule  that  no  equity  attaches  to  the  proceeds  of  a 
fire  policy  in  favor  of  third  persons  who  have  suffered  loss,  in  the  absence  of 
some  agreement  to  that  effect.  If  this  option  to  pay  or  rebuild  should  be  re- 
garded as  sufficient  to  found  an  equity  upon  in  favor  of  third  persons  disap- 
pointed by  the  election  of  the  insurer,  the  law  of  insurance  would  have  to  be 
rewritten.  There  is  no  privity  between  appellant  and  the  insurer,  and  no  ac- 
tion of  his  can  be  ground  to  give  her  an  interest  which  she  would  not  other- 
wise have. 
The  decree  of  the  chancellor  will  be  affirmed. 
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Kino  *.  State. 

(Supreme  Court  of  Tennessee.    February  9, 1889.) 

,  Criminal  Law— Control  o*  Jubt— Constitutional  Law. 

Acts  Tenn.  1887,  c.  158,  providing  that  in  all  criminal  trials,  when  the  minimum 
punishment  is  not  above  one  year  in  the  penitentiary,  the  presiding  judge  need  not 
place  the  jury  in  charge  of  an  officer,  but  the  jury  may,  in  the  discretion  of  the 
court,  disperse  as  in  other  cases,  is  an  unconstitutional  delegation  of  the  legislative 
power  to  suspend  the  general  law,  whioh  requires  juries  to  be  kept  together  in  fel- 
ony cases,  and  which  it  does  not  in  terms  or  oy  implication  repeal 

Appeal  from  circuit  court,  Wilson  county;  Robert  Cantrell,  Judge. 

Indictment  of  George  King  for  assault  with  a  knife,  with  intent  (1)  to  com- 
mit murder  in  the  second  degree;  (2)  to  commit  manslaughter.  The  trial 
judge  refused  to  put  the  jury  in  charge  of  an  officer,  and  defendant  excepted. 
Motions  for  new  trial  and  in  arrest  or  judgment  being  overruled,  defendant 
appeals. 

R.  E.  Thompson  and  J.  /.  Turner,  for  appellant.  G.  W.  Pickle,  Atty. 
Gen.,  for  the  State. 

Turnky,  C.  J.  Chapter  158  of  the  Acts  of  1887,  passed  March  21,  1887, 
is  entitled  "An  act  to  change  the  practice  in. the  circuit  and  criminal  courts 
of  the  state  in  regard  to  putting  criminal  juries  under  the  rule, "  and  provides 
"that  in  all  criminal  trials,  when  the  minimum  degree  of  punishment  for  the 
crime  charged  in  the  indictment  is  not  above  one  year  in  the  penitentiary,  it 
shall  not  be  necessary  for  the  presiding  judge  to  place  the  jury  in  charge  of 
an  officer,  but  the  jury  may,  in  the  discretion  of  the  court,  disperse  as  in  other 
cases,  and  the  state  shall  not  be  chargeable  for  their  board."  This  statute  does 
not,  in  terms  or  by  Implication,  repeal  the  general  law  requiring  juries  in  fel- 
ony cases  to  be  placed  in  charge  of  an  officer,  and  kept  apart  from  other  citi- 
zens. It  undertakes  to  confer  upon  each  judge  of  the  criminal  and  circuit 
courts  the  power  to  suspend  the  general  law;  the  judge's  discretion  being  the 
only  rule  for  his  conduct.  The  statute  before  us  permits  the  judge  to  have  one 
rule  in  one  case,  and  the  opposite  rule  in  another  case,  in  the  same  county,  and 
at  the  same  term  of  the  court.  Under  it  he  may  have  a  discretion  to  be  ex- 
ercised in  one  county,  and  the  reverse  of  that  discretion  in  another  county. 
There  is  nothing  in  the  act  defining,  controlling,  or  limiting  that  discretion. 
He  is  not  required  to  give  or  have  a  reason  for  its  exercise  the  one  way  or  the 
other;  and  therefore,  when  he  says  the  jury  in  this  criminal  case  may  dis- 
perse, and  the  jury  in  that  criminal  case  shall  go,  under  the  rule,  the  ques- 
tion is  settled.  Whether  he  is  influenced  in  the  one  case  by  personal  consider- 
ations for  one  or  more  of  the  jury,  or  in  the  other  by  motives  of  public  policy, 
can  make  no  difference.  He  is  the  sole  judge  of  the  question,  and  his  reasons 
are  his  own,  and  there  is  no  authority  anywhere  to  inquire  into  them. 

The  statute  is  a  broad  conference  of  legislative  power  to  abolish,  suspend, 
modify,  or  enforce  a  general  law.  Acting  under  the  authority  of  this  statute, 
we  will  necessarily  have  different  rules  in  different  circuits,  and  in  different 
counties  of  the  same  circuit  A  statute  that  cannot  be  reduced  to  a  general 
rule,  to  operate  in  all  parts  of  the  state  alike,  is  not  a  general  law.  To  make 
a  general  law,  it  must  be  so  drawn  as  to  be  susceptible  of  one  construction  as 
applicable  to  the  entire  state.  The  discretion,  as  already  said,  is  for  the  judge 
alone.  His  determination  is  the  law  of  the  particular  case  in  which  he  has 
exercised  it,  and  is  not  subject  to  review  or  revision.  The  inducement  to  his 
action  is  his  individual  secret.  Suppose,  however,  it  shall  be  conceded  that 
he  may  be  reviewed,  we  ask  bow  are  we  to  inaugurate  the  proceedings  of 
review  ?  Nothing  has  happened  at  the  trial  to  show  an  improper  exercise  of 
discretion,  and  therefore  no  record  of  the  trial  can  put  him  in  error.  Then, 
the  question  must  arise  on  motion  for  new  trial,  supported  by  affidavits  or 
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-other  testimony  of  witnesses  with  counter-testimony,  which  would  make  the 
trial  in  this  court  a  departure  from  the  trial  in  the  inferior  court;  the  only 
question  here  being,  was  the  discretion  properly  exercised?  in  which  it  would 
often  be  attempted  to  inquire  into  and  impugn  the  motive  of  the  judge. 

It  is  the  duty  of  the  legislature  to  make  the  law,  and  of  the  courts  to  en* 
force.  The  legislature  cannot  say  to  the  courts:  "You  may  enforce  the  law 
or  not  in  your  discretion,  or  you  may  suspend  it  or  not  in  your  discretion." 
The  general  law  remaining,  it  must  be  enforced  in  all  cases,  unless  the  judge 
shall  by  this  statute  be  permitted  to  say,  "I  suspend  it."  When  he  makes  the 
order  on  his  minutes  to  that  end,  he  has  performed  a  legislative,  and  not  a 
judicial,  act;  an  act  the  law  has  not  commanded;  an  act  that  was  not  the  law 
until  he  saw  proper  to  declare  it  so;  an  act  that  he  may  do  and  undo  at  will. 
He  may  disperse  the  jury  to-day,  and  put  the  same  jury  under  rule  to-morrow. 
He  is  bound  to  no  rule  of  action,  and^accountable  to  no  one  for  his  actions. 
He  is  a  legislative  and  a  judicial  compound, — something  not  recognized  in  our 
institutions.  If  this  had  been  a  general  law,  authorizing  the  court  to  disperse 
juries  in  the  character  of  cases  mentioned,  except  upon  cause  shown  for  the 
rule,  or  even  without  qualification,  the  question  would  have  been  different. 

Other  objections  taken  to  action  of  the  court  are  not  sustained. 

The  statute  being  unconstitutional,  it  was  error  to  permit  the  jury  to  dis- 
perse, and  the  judgment  is  reversed. 


Lebanon  &  S.  Turnpike  Go.  e.  Hearn. 
(Supreme  Court  of  Tennessee.    February  8, 1889.) 

Turnpikes  and  Toll-Roads— Defective  Road— Evidence. 

In  an  action  for  injuries  sustained  by  plaintiff  on  account  of  the  balking  of  his 
horse  while  driving  on  the  defendant's  turnpike,  where  evidenoe  is  given  that 
prior  to  the  accident  the  horse  had  been  unmanageable  or  vicious,  evidence  is  also 
admissible  to  show  such  disposition  subsequent  to  the  accident;  any  objection  to 
such  evidence  going  merely  to  its  weight. 

Error  from  circuit  court,  Wilson  county;  Robert  Cantrbix,  Judge. 
R.  E.  Thompson  and  Jordan  Stokes,  for  plaintiff  in  error.  Lillard  Thomp- 
son and  Grtbble  <fe  McMillan,  for  defendant  in  error. 

Snodorass,  J.  Hearn  sued  the  plaintiff  in  error  for  damages  for  an  injury 
sustained  by  him  in  consequence  of  being  thrown  from  a  buggy  while  at- 
tempting to  drive  along  a  small  bridge  on  the  Lebanon  &  Sparta  Turnpike. 
The  accident  was  occasioned  by  the  balking  of  the  horse  which  he  was  driv- 
ing. Among  other  defenses,  the  company  insisted  that  the  accident  resulted 
from  the  negligence  of  Hearn  in  driving  improperly  an  unmanageable  horse, 
or  one  difficult  of  control.  It  offered  evidence  tending  to  show  that  the  horse 
was  of  such  disposition  before  and  after  the  accident.  The  evidence  as  to  the 
conduct  and  character  of  the  horse  before  the  accident  was  admitted,  and  re- 
jected as  to  that  after  the  accident,  and  for  this  error  is  assigned.  We  are  of 
opinion  that  the  evidence  rejected  was  admissible.  The  objection  that,  being 
afterwards,  the  vicious  or  unmanageable  or  timid  conduct  of  the  horse  may 
have  been  occasioned  by  this  fright,  and  that,  therefore,  the  evidence  must 
be  rejected,  is  not  sound.  It  assumes  that  the  fright  was  the  necessary  pro- 
voking cause,  which  it  may  or  may  not  have  been.  This  affects  the  weight, 
not  the  admissibility,  of  the  evidence.  It  should  have  been  admitted,  and  con- 
sidered for  what  it  was  worth.  In  a  well-considered  case,  decided  by  the  su- 
preme judicial  court  of  Massachusetts,  it  was  held  that  evidence  relating  to 
the  habits  of  a  horse,  subsequent  to  the  accident,  (where  the  question  in- 
volved was  the  same  as  here,)  was  admissible,  and  objection  to  it  went  to  its 
weight,  rather  than  to  its  competency.    That  the  habit  of  an  animal  is  in  its 
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nature  a  continuous  fact,  to  be  shown  by  proof  of  successive  acts  of  a  simi- 
lar kind,  and  evidence  having  been  first  offered  to  show  that  the  horse  had 
been  restive  and  unmanageable  previous  to  the  occasion  in  question,  testimony 
that  he  subsequently  manifested  a  similar  disposition  was  competent  to  prove 
that  his  previous  conduct  was  not  accidental  or  unusual,  but  frequent,  and 
the  result  of  a  fixed  habit  at  the  time  of  the  accident.  Todd  v.  Inhabitants 
of  Rowley,  8  Allen,  51. 
Let  the  judgment  be  reversed,  and  the  case  remanded  for  a  new  trial. 


Chapman  v.  State. 
(Supreme  Court  of  Tennessee.    February  7, 1839.) 

Pabdox— Recommendation  to  Executive  Clbmbnct— State's  Evidence. 

Where  one  indicted  jointly  with  others  for  murder  testifies  for  the  state  on  the 
trial  of  his  co-defendants,  and  afterwards  pleads  guilty  of  murder  in  the  seoond  de- 
gree, and  the  trial  court  is  not  requested  to  recommend  executive  clemency,  the 
supreme  court  will  not  make  such  recommendation,  as  defendant  may  have  received 
all  the  favor  to  which  he  was  entitled  by  the  reduction  of  the  grade  of  his  offense. 

Error  to  criminal  court,  Rutherford  county;  G.  S.  Ridley,  Judge. 
A.  8.  Marks,  for  plaintiff  in  error.     Atty.  Gen.  Pickle  and  J.  B.  Palmer, 
for  the  State. 

Turney,  C.  J.  Jointly  with  S.  T.  Lands  andC.  B.  Center  the  plaintiff  in 
•error  was  indicted  in  the  criminal  court  for  Rutherford  county  for  the  murder 
•of  J.  M.  Bymim.  On  the  trial  of  Lands  and  Center  plaintiff  in  error  was 
introduced  by  the  state  as  a  witness.  At  a  subsequent  term  of  thecourt,  Chap- 
man, being  arraigned,  pleaded  "  guilty  of  murder  in  the  second  degree. "  There 
were  verdict  and  judgment  for  15  years  in  the  penitentiary,  and  appeal  to  this 
court,  after  motions  in  arrest  of  judgment  and  for  a  new  trial  were  overruled. 
The  entire  bill  of  exceptions  is  as  follows:  "Upon  the  submission  of  the  cause 
by  the  defendant,  Chapman,  it  was  admitted  by  the  state  that  defendant. 
Chapman,  was  jointly  indicted  with  Lands  and  Center,  and  that  the  cause,  as 
to  him,  was  continued  at  the  last  term  of  this  court,  and  at  that  term  Lands 
and  Center  were  put  upon  their  trial,  and  that  defendant,  Chapman,  was  in* 
troduced  by  the  attorney  general  as  a  witness  for  the  state,  and  that  defend- 
ant, Chapman,  as  such  witness,  detailed  all  the  facts  and  circumstances  of 
the  crime,  fairly  and  fully;  and  that  in  his  interview  with  the  attorney  gen- 
eral, before  he  was  put  upon  the  stand  as  a  witness,  nothing  was  said  to  him 
by  the  attorney  general  as  to  whether  it  would  be  better  or  worse  for  him  if 
he  became  a  witness  for  the  state."  In  the  conclusion  of  the  judgment  and 
prayer  for  appeal  is  the  recital:  "The  defendant  insisted  that  by  pleading 
guilty  he  did  not  intend  to  waive  his  equitable  right  to  a  pardon  from  the 
governor."  It  is  now  argued  that,  while  this  court  must  affirm  the  judgment, 
it  is  nevertheless  its  duty,  under  the  law,  to  recommend  to  the  executive  for 
pardon.  In  support  of  this  insistence,  various  authorities  are  cited  and  re- 
lied on.  They  are  to  the  effect  that  an  accomplice  who  is  introduced  as  a 
witness,  and  testifies  to  the  facts  within  his  knowledge,  withholding  nothing 
because  of  its  tendency  to  self -crimination,  has  an  equitable  claim  to  executive 
•clemency,  or  the  solicitor  may  enter  a  nolle  prosequi,  but  the  fact  does  not 
constitute  a  legal  defense  to  a  prosecution  against  him  for  the  same  offense. 
From  this  rule  it  seems  the  prosecuting  attorney  may,  in  his  discretion,  under 
the  facts  of  the  case,  enter  a  nolle  prosequi,  or  he  may  prosecute  to  the  ex- 
tent allowable  under  the  indictment. 

The  indictment  is  for  a  capital  offense.  The  submission  was  for  one  pun- 
ishable by  imprisonment.  What  the  facts  were  is  not  disclosed  by  this  rec- 
ord, and  it  may  be  the  convict  has  received  all  the  equity  he  is  entitled  to  in 
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the  reduction  of  the  grade  of  offense,  and  the  character  of  the  punishment- 
We  are  to  presume  the  attorney  general  of  the  criminal  court,  knowing  the- 
law,  and  being  not  forbidden  to  prosecute  for  the  highest  crime,  has  exer- 
cised a  sound  discretion  and  equitable  leniency  in  accepting  a  submission  for 
murder  in  the  second  degree.    Upon  what  principle  can  this  court  hold  that 
full  and  complete  justice  has  not  been  done,  in  view  of  the  strongest  equity 
the  convict  can  claim?    We  know  nothing,  and  can  know  nothing,  of  the 
facts.    They  may  show  him  to  be  the  only  guilty  agent  in  the  perpetration 
of  the  murder.    The  judge  of  the  criminal  court  who  heard  the  trial  of  Ilia- 
accomplices,  and  afterwards  of  himself,  makes  no  recommendation  for  ex- 
ecutive  clemency,  nor  is  he  asked  to  do  so;  and  it  is  beyond  the  power  of  this 
court  to  put  him  in  error,  on  a  question  not  made  before  him.     The  only 
questions  that  can  be  raised  on  this  record  are  those  in  arrest  of  judgment 
and  on  motion  for  a  new  trial.    If  the  facts  had  been  brought  to  us  with  a 
motion  to  recommend  overruled,  the  result  might  have  been  otherwise.     We 
decline  to  recommend.    Whatever  claim  there  may  be  to  executive  clemency 
still  rests  in  the  facts,  unembarrassed  by  this  opinion. 
Affirm  the  judgment. 


Collins  c.'Baytt  et  ah 
{Supreme  Court  of  Tennessee.    February  IS,  1889.) 

1.  Homestead— Convetaucb— Verbal  Assent  of  Wipe. 

Under  Code  Tenn.  §  2114a,  providing  that  a  homestead  u shall  not  be  alienated 
without  the  joint  consent  of  the  husband  and  wife,  when  that  relation  exists,  to  be 
evidenced  by  conveyance  duly  executed  as  required  by  law  for  married  women, "  a> 
conveyance  by  the  husband  in  which  the  wife  does  not  join,  but  to  which  she  as- 
sents verbally,  will  not  deprive  the  wife  of  her  homestead  right.1 

2.  Same— Removal— Abandonment. 

Nor  is  the  removal  of  the  wife  with  her  husband  from  the  homestead  after  such 
conveyance  an  abandonment  of  her  right.*  Overruling  Levison  v.  Abrahams, 
14  Lea,  836. 

Appeal  from  chancery  court,  Marshall  county;  W.  S.  Fleming,  Chancellor. 

Bill  in  equity  by  Mary  W.  Collins,  by  her  next  friend,  against  James  E. 
Baytt  and  others  for  an  assignment  of  homestead  in  certain  land.  There 
was  a  decree  for  defendants,  and  complainant  appeals. 

W.  W.  Walker  and  Jones  6  Murray,  for  appellant.  James  H.  Lewis,  for 
appellees. 

Tuknet,  C.  J.  Section  11,  art.  11,  of  the  constitution,  ordains:  "A  home- 
stead in  the  possession  of  each  head  of  a  family,  and  the  improvements 
thereon,  to  the  value,  in  all,  of  one  thousand  dollars,  shall  be  exempt  from 
sale  under  legal  process  during  the  life  of  such  head  of  a  family,  to  inure  to 
the  benefit  of  the  widow,  and  shall  be  exempt  during  the  minority  of  their 
children  occupying  the  same.  Nor  shall  said  property  be  alienated  without 
the  joint  consent  of  husband  and  wife,  when  that  relation  exists."  Section 
2114a,  Code,  after  providing  the  homestead,  enacts  "that  said  real  estate 
shall  not  be  alienated  without  the  joint  consent  of  the  husband  and  wife, 
where  that  relation  exists,  to  be  evidenced  by  conveyance  duly  executed  as 
required  by  law  for  married  women. H 

1  Concerning  the  necessity  for  the  wife  to  join  the  husband  in  a  conveyance  of  a 
homestead  in  order  to  pass  title,  see  Coker  v.  Roberts,  (Tex.)  9S.W.  Rep.  665,  and 
note:  Betts  v.  Sims,  (Neb.)  41  N.  W.  Rep.  117,  and  note;  Conway  v.  Elgin,  (Minn.)  38 
N.  W.  Rep.  370,  and  note. 

*  As  to  what  constitutes  an  abandonment  of  a  homestead,  see  Gates  v.  Steele,  (Ark.) 
4  S.  W.  Rep.  53,  and  note;  Lumber  Co.  v.  Clay,  (Tex.)  10  S.  W.  Rep.  298,  and  cases- 
cited;  Dennis  v.  Bank,  (Neb.)  28  N.  W.  Rep.  512,  and  note. 

Digitized  by  VjOOQIC 


Teqtu]  Camus  v.  baytt.  513 

In  this  teethe  tad  was  sold  by  the  husband  in  1878,  the  bUl  filed  by  the 
wife  for  homestead  in  April,  1888.  At  the  end  of  12  months  after  the  sale 
husband  and  wife  removed  from  the  premises,  and  have  owned  no  other  home- 
stead. The  proof  is  conflicting  as  to  whether  the  wife  gave  her  oral  consent 
to  the  sale;  the  parties  affirming  and  denying  supporting  their  theories  with 
equal  vigor.  In  our  opinion  it  is  immaterial  which  is  right  as  to  the  fact. 
The  wife  not  having  signed  the  deed  and  been  privily  examined*  no  other  con- 
sent will  deprive  her  of  her  homestead* 

It  is  argued  that  the  removal  of  the  wife  with  her  husband  was  an  aban- 
donment of  the  right,  and  in  support  of  this  Levison  v.  Abrahams,  14  Lea,- 
886,  is  relied  on.  That  case  does  sustain  the  contention;  but  it  is  unsound, 
and  not  in  accord  with  reported  decisions  of  this  court.  The  wife  cannot  be 
thus  compelled  to  elect  between  her  husband  and  homestead.  It  cites  several 
eases  to  fortify  it.  The  first  is  Henry  v.  Wilson,  9  Lea,  178.  In  that  case  the 
husband  left  the  wife,  and  went  to  Kentucky,  declaring  his  intention  never 
to  live  with  his  wife  again,  and  filed  a  petition  in  Kentucky  for  a  divorce. 
About  a  year  after  his  desertion  the -wife  removed  to  Dyer  county,  leaving 
the  homestead  vacant.  This  was  a  voluntary  abandonment,  uninfluenced  by 
a- purpose  to  be  with  her  husband.  In  Roaoh  v.  Hooker,  2  Lea,  634,  the  wife 
left  the  homestead  after  the  husband  had  gone  to  Kentucky,  and  her  bill  to 
recover  homestead  "goes  upon  the  idea  that  the  husband  deserted  his  wife, 
and  does  not  intend  to  return."  In  Jarinan  v.  Jarman,  4  Lea,  675,  it  is 
said:  "By  our  law  the  homestead  vests  in  the  husband  and  wife  jointly,  and 
la  a  life-estate.  Upon  the  death  of  either  it  vests  in  the  survivor.  Neither 
has  the  right  to  dispose  of  it  except  with  the  consent  of  the  other  by  will  or 
otherwise,  and  then  only  in  the  mode  prescribed  by  statute.'  The  right  of  the 
wife  is  fixed  during  coverture,  and  is  only  lost  by  her  voluntary  alienation  or 
abandonment,  or  by  her  death."  There  was  nothing  in  the  case  calling  for 
the  use  of  the  words  "voluntary  abandonment,"  and  therefore  they  were  not 
defined.  Wade  v.  Wade%  2  Leg.  Bep.  10,  simply  holds  that  the  land  claimed 
as  a  homestead  was  not  used  or  occupied  as  such, — had  no  dwelling-house 
upon  it, — and  therefore  there  was  no  right  of  homestead  in  it.  So  that  the 
case  of  Levison  v.  Abrahams  is  not  sustained  in  any  particular  by  the  cases 
it  cites. 

In  Williams  v.  Williams,  7  Baxt.  118.  Chief  Justice  Nicholson  says:  "It 
is  now  a  rule  of  property  made  permanent  by  the  fundamental  law  that  every 
head  of  a  family  is  deprived  of  the  right  to  alienate  the  homestead  unless  his 
Wife  joins  in  the  conveyance.  It  follows  that  such  conveyance  is  absolutely 
void,  and  communicates  no  title  to  the  purchaser,  so  far  as  it  abridges  or  in- 
terferes with  the  wife's  homestead  right;  and  the  wife,  by  her  next  friend, 
has  such  an  interest  in  the  preservation  of  the  homestead  as  entitles  her  to 
invoke  the  protection  of  a  court  of  chancery  by  bill  quia  timet  to  have  the 
cloud  upon  her  rights  removed  and  her  homestead  rights  declared." 

In  Neam  v.  Campbell,  2  Leg.  Rep.  29,  Judge  McFarland  said:  "We 
have  h.eld  that  a  wife  is  not  to  be  deprived  of  this  right,  [homestead,]  although 
the  husband  during  his  life  moved  away  from  the  land  with  her  and  his  fam- 
ily. She  may  afterwards  assert  her  right,  and  be  restored  to  possession. "  Cit- 
ing Carter  v.  Natham,  and  Williamson  v.  Wood,  MBS.  He  proceeds:  "The 
homestead  exemption  is  not  an  estate  in  the  land,  but  a  mere  exemption;  and 
when  the  widow  voluntarily  abandons  the  possession,  her  right  is  gone, 
{Heck  v.  Pepper,  MSS.,)  but  not  so  when  she  was  removed  from  the  prem- 
ises by  her  husband. M 

In  Mash  r,  Russell,  1  Lea,  544,  Judge  Cooper  says:  "The  land  being  in 
the  actual  occupancy  of  the  husband  and  wife  as  a  homestead  at  the  date  of 
the  conveyances,  those  conveyances  did  not  carry  the  homestead  right  se- 
cured by  the  constitution  and  the  act  of  the  legislature  to  carry  it  into  effect. 
That  right  could  only  be  alienated  under  such  circumstances  by  the  Joint  con- 
v.lOs.w.no.9— 88 
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sent  of  the  husband  and  wife,  *  evidenced  by  conveyance  duly  executed  as  re- 
quired by  law  for  married  women ; '  that  is,  by  privy  examination  of  the 
feme." 

In  an  unpublished  opinion  of  Special  Judge  E.  H.  Ewtno,  in  Richards  v. 
Smith,  found  in  Opinion-Book  68  of  1881,  at  page  318,  it  is  said:  "  'Home- 
stead/ as  above  defined,  is  property,  and  must  be  passed  as  provided  by  the 
constitution  and  statutes,  and  but  one  mode  is  allowed.  *  *  *  There 
must  be  a  writing  to  pass  a  man's  lands,  signed  by  him.  Nothing  else  will 
pass  his  lands."  The  wife's  *' disabilities  which  restricted  her  are  equally  a 
rfhield  for  her  protection.  The  makers  of  the  constitution  doubtless*  looked 
well  in  this  provision  to  the  peculiar  relation  of  husband  and  wife.  They 
could  well  foresee  that  many  cases  would  arise  when,  where  the  conduct  of  a 
reckless  and  besotted  or  tyrannical  husband  might  drive  a  woman  to  shifts 
and  concealments  even  that  would  not  bear  the  scrutiny  of  a  strict  morality 
and  thought,  that  at  least  she  should  have  that  protection  which  comes  from 
the  solemnities  of  a  deed  and  privy  examination."  "The  husband  undertook 
to  sell  the  homestead,  the  wife  not  joining.  He  removed  after  the  alienation, 
and  took  the  wife  with  him.  The  deed  as  to  her  right  of  homestead  was 
void."  There  was  no  break  in  this  line  of  decisions  till  LevUon  v.  Abra- 
hams appeared.  If  it  is  to  stand,  it  overrules  quite  a  number  of  weUrconski- 
ered  cases  adhering  to  the  constitution  and  statute*  from  both  of  which  it  is 
a  departure.    It  is  therefore  overruled. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause  remanded  for  as- 
signment of  homestead,  and  an  account  for  rents  from  the  filing  of  the  bilL 
Defendants  will  pay  the  costs. 


Ruby  et  al.  v.  Von  Volksnbbrg.  » 

{Supreme  Court  of  Texas.   January  18,  1889.). 

1.  Execution— Sale— Sheriff's  Deed— Description  op  Land. 

A  sheriff's  deed,  duly-  executed  and  recorded,  which  properly  recites  a  judgment  or- 
dering the  sale  of  the  land  described  in  plaintiff's  petition,  and  describes  the  land  by 
adjoiners,  with  the  number  of  varas  and  acres  therein  contained,  sufficiently 
describes  the  land,  and,  at  a  distance  in  time  of  40  years,  will  be  presumed  to  coyer 
the  proper  land,  the  petition  being  lost. 

2.  Evidence— Documentary— Ancient  Instruments. 

Testimony  of  an  attorney  of  the  court  that  he  and  the  clerk  have  searched  the 
records  with  diligence,  and  cannot  find  the  papers  in  question,  together  with  evi- 
dence that  they  were  withdrawn  by  a  firm  of  lawyers,  one  of  whom  moved  away 
years  ago,  and  the  other  disclaims  all  knowledge  of  them,  warrants  the  court  to 
whose  records  said  papers  belong  in  admitting  the  sheriffs  deed  in  the  case,  as  an 
ancient  instrument,  without  further  proof  of  the  sheriff's  authority  to  make  it.1 
8.  Appeal— Practice— Assignment  of  Errors. 

When  the  motion  for  new  trial  presents  12  different  grounds,  an  assignment  of 
error  that  the  court  erred  in  overruling  said  motion  will  not  be  considered. 

Appeal  from  district  court,  Harris  county;  James  Masterson,  Judge. 

trespass  to  try  title,  by  D.  C.  Ruby  and  others,  appellants,  against  John 
H.  Von  Volkenberg,  appellee. 

W.  P.  Hamblen,  for  appellants.  Brady  <&  Ring  and  Jones  eft  Gfarnett,  for 
appellee. 

Henry,  J.  This  is  an  action  of  trespass  to  try  title,  instituted  in  the  dis- 
trict court  of  Harris  county  by  appellee  against  appellants.  There  was  a  ver- 
dict and  a  judgment  for  the  plaintiff,  from  which  defendants  prosecute  this 
appeal. 

1  On  the  general  subject  of  admitting  anoient  documents  in  evidence  without  prelim- 
inary proof  of  their  execution,  see  Pngden  v.  Green,  (Gta.)  7  S.  E.  Rep.  97,  and  note; 
Allison  v.  Little,  (Ala.)  5  South.  Rep.  221.  and  cases  cited.  •    -  (*  r\r\a\o 
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The  land  in  controversy  was  patented  to  James  Wells,  and  he,  in  the  year 
1888,  deeded  it  to  Girard,  Hedenberg,  and  Vedder,  under  whom  defendants 
•claim.  In  1848,  James  Wells  conveyed  the  land  to  plaintiff.  Over  the  ob- 
jections of  defendants,  plaintiff  read  in  evidence  a  judgment  rendered  in 
1847  by  the  district  court  of  Harris  county  in  favor  of  James  Wells  and 
against  Girard,  Hedenberg  and  Vedder,  and  certain  entries  in  the  execution 
-docket  of  said  court,  and  a  sheriff's  deed  to  James  Wells  for  the  land  in  con* 
troversy.  The  character  of  these  proceedings  is  shown  by  defendants'  bill  of  t 
-exceptions,  which  reads  as  follows: 

"John  H.  Von  Volkenberg  vs.  2>.  C  Ruby  et  ah    No.  11,632. 

"Be  it  remembered  that  on  the  trial  of  the  above  cause  the  plaintiff  offered 
"to  read  in  evidence  from  the  minutes  of  the  district  court  of  JIarris  county, 
Book  E,  p.  285,  a  judgment  and  foreclosure  rendered  in  said  court  on  the 
25th  day  of  May,  1847,  in  favor  of  James  Wells  against  Girard,  Heddenberg, 
•and  Vedder,  No.  1,563,  a  copy  whereof  is  as  follows: 

"•James  Wells  vs.  A.  Girard,  Chas.  J.  Heddenberg,  &  Jacob  Vedder.    No. 

1,563- 

"  'This  day  came  the  parties  by  their  attorney,  and  the  demurrers  filed  by 
•defendants  Heddenberg  and  Vedder  having  been  overruled,  and  defendant 
Girard  having  been  duly  notified  by  publication,  and  a  jury  being  waived,  the 
-cause  was  heard  upon  the  pleadings  and  proofs;  and  it  appearing  to  the  court 
that  the  defendants  did  make  the  contract  described  in  plaintiff's  petition, 
■and  that, there  is  due  and  owing  the  sum  of  $1,594.58;  and  it  furthermore 
.appearing  that  the  deed  executed  in  pursuance  of  said  contract,  and  set  forth 
in  said  plaintiff's  petition,  was  made  and  delivered,  and  that  the  same  spe- 
cially reserved  in  plaintiff's  favor 'a  lien  on  the  land  conveyed;  and  it  also  fur- 
ther appearing  that  said  defendants  are  bound  jointly,  and  not  in  solido,  to- 
wit,  for  one-third  part  of  said  sum  of  31,594.58;  and  it  appearing  manifestly 
just  and  equitable  that  said  plaintiffs  should  take  and  recover  of  said  defendants 
aaid  sum,  and  that  the  land  in  plaintiff's  petition  described  should  be  subjected 
to  its  payment:  Now,  therefore,  it  is  ordered,  adjudged,  and  decreed,  and  the 
-court  doth  order*  and  adjudge,  and  decree,  that  plaintiff  have  and  recover  of 
-defendants,  severally  and  respectively,  the  sum  of  $531.53,  the  equal  and  sev- 
eral portions  of  said  first-named  sum  of  $1,594.58,  and  for  the  payment  of 
which  it  is  ordered,  adjudged,  and  decreed  that  the  property  conveyed  by 
plaintiff  and  his  wife  by  deed,  of  which  plaintiff  has  incorporated  a  copy  into 
his  petition,  and  which  is  made  part  of  this  decree,  as  also  the  patents,  or  so 
much  thereof  as  may  be  necessary,  be  declared,  and  is  hereby  so  decreed, 
subjected  to  the  payment  of  said  sum,  and  that  an  order  of  sale  issue  herein 
to  the  sheriff  of  Harris  county  to  sell  the  same,  as  under  execution  for  cash, 
without  appraisement;  also  that  plaintiff  recover  of  defendants,  by  equal  one- 
third  parts,  his  costs  in  this  suit  expended.  And  it  also  appearing  to  the 
-court  that,  for  a  valuable  consideration  paid  plaintiff,  plaintiff  has  agreed 
and  contracted  not  to  hold  defendants  Heddenberg  and  Vedder  liable,  should 
«aid  property  not  satisfy  this  decree;  and  the  balance  of  the  purchase  money 
originally  agreed  to  be  paid  by  said  sale,  or  any  future  sale,  said  defendants 
Heddenberg  and  Vedder  are  hereby  understood  to  be  released  and  discharged 
and  as  wholly  and  justly  exempted  from  execution  therefor. ' 

"To  the  reading  and  introduction  of  which  the  defendants  Ruby  and  Hall, 
by  their  counsel,  objected,  on  the  ground  that  the  said  judgment  and  foreclos- 
ure did  not  describe  any  land  upon  which  said  foreclosure  was  had,  and  re- 
ferred only  to  the  land  described  in  the  petition,  when  no  petition  was  produced 
in  connection  with  such  judgment  to  identify  the  land  that  should  be  sold 
under  any  order  of  sale;  which  objection,  after  argument,  was  overruled  by, 
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the  court,  and  said  judgment  was  read  to  the  jury,  to  go  to  them  do  as  to  sub- 
mit the  question  of  description  and  foreclosure  to  them. 

"Be  it  further  remembered  that  then  the  plaintiff  offered  to  read  to  tbe- 
jury  from  the  execution  docket,  Book  B,  of  Harris  county  district  court,  pago- 
228.  the  docketing  and  memorandum  from  said  docket  of  the  issuance  of  an 
order  of  sale  in  said  suit  of  James  Wells  to  Girard,  Heddenberg,  and  Yedder,. 
No.  1,563,  on  the  docket  of  said  court,  which  is  as  follows,  to- wit: 

"'Jaines  Wells  vs.  A.  Qirard,  Chan.  J.  Heddenberg  9  cfc  Jacob  JBT.  Vedder,. 
(Henderson,  Attorney.)    No.  1,563. 
14 'Decree  May  85,  1837, 
Debt  and  damages,        ------    $1,594  58 

Clerk  Lubbock, 29  50 

County  tax,   ♦    -  -  -  -  -  -  .  300 

Sheriff  Russell, 2  30 

Publication  notice,        -  -  •  -  -  -  55  00 

u*  Sheriff  Harris  County. 
"•July  1,  1847.' 

"Without  appraisement  and  costs  to  the  use  of  the  officers,  the  property- 
described  in  the  within  orders  of  sale  was  sold  on  the  3d  day  of  August*. 
1847,  to  James  Wells  for  872.60,  costs  paid. 

44  To  the  reading  of  which  the  defendants  Ruby  and  Hall  objected,  on  the- 
grounds:  (1)  Because  the  execution  should  be  produced  as  the  best  evidence, 
or  its  loss  should  be  shown,  and  the  contents  proved.  (2)  Because  the  said 
memorandum  of  the  docket  does  not  show  that  the  land  in  controversy  was. 
sold  thereunder,  or  that  any  particular  land  was  sold,  and  the  said  memo- 
randum contains  nothing  to  identify  the  land  sued  for.  (3)  Because  the- 
loss  of  the  execution  and  return  was  not  proved,  and  no  evidence  was  intro- 
duced to  show  such  loss;  nor  was  affidavit  made  of -such  loss,  or  parties  de- 
fendant put  upon  any  notice  of  such  loss;  nor  was  any  proper  inquiry  shown 
to  have  been  made  for  said  execution.  Which  objections,  after  argument, 
were  overruled  by  the  court,  and  the  said  memorandum  and  docketing  were- 
read  to  the  jury. 

M  Be  it  further  remembered  that  then  the  said  plaintiff  offered  to  read  as  ev- 
idence to  the  jury  a  deed  from  Auguste  Girard,  Chas.  J.  Heddenberg,  and 
Jacob  N.  Vedder,  by  sheriff  of  Harris  county,  D.  L.  Russell,  to  James  Wells, 
dated  3d  day  of  August,  1847,  purporting  to  have  been  made  in  pursuance  of 
a  sale  made  under  said  judgment,  and  order  of  sale  as  therein  appears,  and 
which  said  copy  of  the  deed  is  as  follows,  to-wit: 

*  *  The  State  of  Tews,  County  of  Harris : 

.  "« Know  all  men  by  these  presents  that  whereas,  at  a  term  of  the  district, 
court  begun  and  held  in  and  for  the  county  of  Harris  on  the  second  Monday 
after  the  fourth  Monday  in  April,  in  the  year  1647,  to*wit,  on  the  25th  dqy  of 
May,  in  the  same  year,  there  came  on  to  be  heard  and  determined  a  cause- 
then  pending,  wherein  James  Wells  was  plaintiff,  and  Auguste  Girard,  Chas. 
J.  Heddenberg,  and  James  N.  Yedder  were  defendants;  Hind  on  hearing 
thereof  the  said  district  court,  on  the  day  aforesaid,  adjudged  and  decreed  as* 
follows,  to>wit:  [Here  follows  decree  in  the  bill  same  as  copied  in  first  part 
of  all,  down  to  word  "expended,"  and  is  not  again  copied  here  to  save  repe* 
tition.]  Upon  which  said  judgment,  and  decree,  as  aforesaid,  an  order  of  sale 
was  issued  from  the  clerk's  office  of  the  district  court  aforesaid,  bearing  date* 
the  8th  day  of  July,  1847,  and  directed  to  the  sheriff  of  Harris  county,  com- 
manding him  to  proceed  and  sell  the  land  described  in  plaintiff's  petition,  in 
satisfaction  of  the  debt  and  damages  and  costs  aforesaid,  which  amount  to 
the  sum  of  889.80,  as  under  execution ;  which  said  land  is  described  as  fol* 
lows,  to- wit:    Bounded  on  the  north  by  the  league  of  land  granted  to  Samuel 
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M.  Wtilianis,  on  the  south  by  a  quarter  of  a  league  of  land  granted  to  Henry 
Tienvester,  and  on  the  west  by  land  occupied  by  Hoi  man;  containing  2,049,- 
290  square  vans,  or  three  hundred  and  sixty-three  acres,  as  will  more  fully 
be  seen  by  reference  to  the  patent  issued  to  the  plaintiff,  and  delivered  to  him 
on  the  20th  day  of  January,  A.  D.  1846,  (patent  No.  548,  vol.  4.)  That  in 
accordance  with  said  decree,  and  the  command  therein,  I,  the  said  sheriff, 
proceeded  to  advertise  for  sale  the  foregoing  described  three  hundred  and 
sixty-three  acres  of  land,  lying,  being,  and  situated  in  the  vicinity  of  the 
city  of  Houston,  county  of  Harris,  and  state  aforesaid,  at  three  public  places 
in  the  county,  one  of  which  was  posted  at  the  couit«liouse  door  of  the  county 
of  Harris,  for  more  than  twenty  days  previous  to  the  day  of  sale.  I,  the 
aheriff  aforesaid,  afterwards,  to-wit,  on  Tuesday,  the  3d  day  of  August,  in- 
stant,  at  the  court-house  of  the  county  as  specified,  and  so  publicly  declared  in  no- 
tice given  as  aforesaid,  proceeded  toaell  to  the  highest  bidder  for  cash  without 
appraisement,  as  expressed  in  the  decree  aforesaid,  and  so  indorsed  on  the  or- 
der of  sale  by  the  clerk  of  the  district  court  of  Harris  county,  in  accordance 
with  the  statutes  in  such  cases  made  and  provided;  whereupon  Jas.  Wells,  on 
Tuesday,  the  3d  day  of  August,  A.  D.  1847,  being  the  first  Tuesday  in  the 
month,  and  a  judicial  day  of  sale,  in  front  of  the  court-house  door,  and  within 
the  hours  prescribed  by  law,  and  at  public  outcry,  offered  the  sum  of  twenty- 
five  cents  per  acre  for  said  three  hundred  and  sixty-three  acres  of  land  above 

•  described,  amounting  to  the  sum  of  seventy-two  dollars  and  sixty  cents  for  the 
said  three  hundred  and  sixty-three  acres,  being  sold  without  appraisement,  as 
per  the  indorsement  as  aforesaid,  and  being  the  highest  and  best  bidder,  and 
more  than  was  offered  by  anybody  else,  he,  the  said  James  Wells,  was  declared 

'*  the  purchaser.    Now,  therefore,  I,  David  Russell,  sheriff  of  the  county  of  Har- 

,ris,  acting  in  my  official  capacity,  and  by  virtue  of  the  powers  in  me  by  law 
vested,  and  the  judgment  and  decree  as  aforesaid,  and  the  order  of  sale  to  sell 
the  tract  of  land  described  as  aforesaid  to  me  directed,  and  the  sum  of  sev- 
enty-two dollars  and  sixty  cents  to  me  in  hand  paid,  the  receipt  of  which  is 
hereby  acknowledged  and  confessed,  and  an  acquittance  therefor  given,  have 
this  day  granted,  bargained,  and  sold,  and  do  by  these  presents  grant,  bargain, 
sell,  and  convey,  unto  the  said  James  Wells,  his  heirs  and  assigns,  the  above- 

•described  property,  together  with  all  the  rights,  members,  and  appurtenances 
thereto  belonging.  To  have  and  to  hold  the  same  to  himself,  his  heirs  and 
assigns,  forever,  in  as  full,  good,  and  perfect  manner  and  estate  as  the  said 
Charles  J.  Heddenberg,  Jacob  N.  Vedder,  and  August  Girard,  above  men- 
tioned, or  either  of  them,  had  in  and  to  said  land  since  their  purchase  from 
James  Wells  and  wife,  as  will  the  rendition  of  the  above-cited  judgment  and 
decree  in  said  premises  become  liable  to  satisfy  the  same,  with  damages  and 
costs  of  court. 

"  *  In  testimony  whereof  I  have  hereunto  set  my  hand  and  scroll,  in  place 

-of  a  seal,  in  my  official  capacity,  at  my  office,  in  the  city  of  Houston,  this  3d 
day  of  August,  A.  D.  1847. 

" '  D.  Russell,  Sheriff  of  Harris  County.    [Seal.] ' 

"Here  follows  the  proof  of  deed,  and  certificate  of  clerk  that  the  same  is  a 
-copy,  which  is  not  necessary  to  copy. 

"To  the  reading  and  introduction  of  which,  the  defendants.  Ruby  and  Hall* 
/by  their  counsel,  objected,  upon  the  grounds — First  That  the  said  deed  is 
not  supported  by  any  judgment  or  foreclosure,  nor  by  any  execution  or  order 
-of  sale  of  the  land  in  controversy,'  or  of  any  land  that  can  be  determined. 
Second.  That  said  deed  shows  no  order  of  sale  was  issued  to  sell  any  particu- 
lar land,  nor  has  any  proof  been  made  of  the  description  called  for  in  the  judg- 
ment, nor  any  basie  been  laid  to  admit  said  deed.  Third.  That  the  recitals  of 
eaid  deed  of  description  are  the  ministerial  acts  of  the  sheriff,  and  are  no 
proof  of  his  authority  to  sell  the  land  sued  for,  or  any  other  land.    Fourth. 
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That  the  recitals  In  said  deed  show  that  the  quantity  of  land  told  is  not  the- 
quantity  upon  which  the  vendor's  lien  was  retained.  Fifth.  That  there  is 
nothing  in  the  judgment  of  foreclosure,  nor  in  the  memorandum  of  the  exe- 
cution docket,  which  this  bill  of  exception  referred  to,  that  can  authorize  a 
deed  to  be  made  by  the  sheriff  to  any  land,  and  particularly  the  land  in  con- 
troversy, nor  to  affect  the  defendants,  or  either  of  them,  or  their  vendors* 
Sixth*  That  to  permit  said  deed  to  be  read,  is  to  permit  the  plaintiff  to  sustain, 
his  title  by  evidence  made  exclusively  by  the  sheriff  to  sustain  his  authority 
to  sell.    Which  objection,  after  argument,  was  overruled  by  the  court. 

"To  all  of  which  rulings  of  the  court  in  this  bill  hereinbefore  set  forth  the 
defendants  Ruby  and  Hall,  by  their  counsel,  excepted,  and  prayed  that  their- 
said  exceptions  may  be  allowed,  and  made  part  of  the  record,  which  is  accord- 
ingly done. 

"Witness  my  hand  and  seal  this day  of » 1887. 

"ADDENDA  bt  the  court. 

"Before  the  sheriffs  deed  was  offered  in  evidence,  H.  F.  Ring,  Esq.,  plain- 
tiff's attorney,  testified  that  the  papers  in  said  cause,  No.  1,563,  ha  J  been 
lost;  that  he  searched,  and  caused  the  clerk  of  the  district  court  of  Harris 
county  to  search,  for  the  same  in  this  office  of  said  clerk  with  diligence;  and 
that  said  papers,  including  said  execution,  order  of  sale,  and  petition,  could 
not  be  found,  nor  could  any  trace  of  the  same  be  found,  except  the  receipt  of 
Crank  and  Webb,  attorneys,  given  many  years  before;  that  witness  had  called 
on  Major  Crank,  of  said  firm,  and  asked  him  about  the  papers,  but  that  he 
had  denied  having  knowledge  or  recollection  of  the  same,  or  of  the  contents 
of  the  same;  that  witness  was  unable  to  see  Mr.  Webb,  the  other  partner  of 
said  firm,  on  account  of  his  absence  from  Harris  county,  he  having  moved 
away  some  years  before,  and  is  now,  he  is  informed,  in  the  state  of  Califor- 
nia. With  the  above  explanation,  I  now  sign  this  bill  of  exceptions  in  open 
court,  this  31st  of  October,  1887. 

"James  Masteeson,  Judge  Eleventh  District." 

The  first  four  assignments  of  error  are  to  the  effect  that  the  court  erred  in 
admitting  the  evidence  specified  in  said  bill  of  exceptions.  The  law,  as  it 
stood  at  the  date  when  this  judgment  was  rendered,  allowed  the  petition  to- 
be  referred  to  in  actions  of  trespass  to  try  title,  as  well  as  in  other  suits,  to 
aid  the  description  furnished  by  the  judgment.  In  Freem.  Judgro.  §  50c, 
it  is  said:  "The  property  which  is  the  subject  of  a  judgment  or  decree  must 
also  be  described  with  sufficient  certainty  to  leave  its  identity  free  from 
doubt;  but  the  bill  or  complaint  may  be  referred  to  in  the  judgment  for  the 
purposes  of  description. "  See  Hurt  v.  Moore,  19  Tex.  270.  The  foreclosure 
part  of  this  judgment  depends  entirely  upon  the  petition.  If  the  petition  is- 
lost  or  destroyed,  it  is  equivalent,  in  this  particular,  to  the  loss  of  the  judg- 
ment; and  it  becomes  proper  to  supply  it  by  proof  or  presumption,  just  as  it 
would  be  the  entire  judgment  if  lost.  If  this  was  a  recent  transaction,  in 
which  it  became  necessary  to  prove  the  existence  of  a  judgment  and  order  of 
sale  to  support  the  sheriff's  deed,  then,  leaving  out  of  view  the  question  of 
the  sufficiency  in  other  respects  of  the  predicate  laid  by  the  evidence  offered 
for  that  purpose,  the  sheriff's  deed  would  have  to  be  held  improperly  admit- 
ted, because  no  sufficient  evidence  of  the  contents  of  the  lost  instruments  was- 
produced.  In  this  case  the  sheriff's  deed  was  dated  and  properly  recorded  in 
1847.  Its  recitals  of  the  authority  under  which  it  was  executed  are  in  all  re- 
spects full  and  complete.  As  far  as  the  record  now  exists,  it  verifies  these 
recitals.    The  description  in  the  deed  of  the  land  conveyed  by  it  is  sufficient. 

It  could  not  have  properly  been  admitted  in  evidence  without  a  satisfactory 
reason  for  the  non-production  of  the  records  under  authority  of  which  it  was- 
executed.  It  is  so  held  in  the  case  of  Tucker  v.  Murphy.  66  Tex.  860,  1  S- 
W.  Rep.  76.    When  the  loss  of  a  public  record  is  in  question*  it  is  usually 
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more  satisfactory  for  the  proof  to  be  made  by  the  keeper  of  the  record.  No 
inflexible  rule  on  this  subject  has  been  established.  In  the  case  of  Mays  v. 
Moore,  13  Tex.  88,  the  court  says:  "It  is  always  a  question  addressed  to  the 
discretion  of  the  court,  to  determine  whether  the  basis  has  been  laid  by  proving 
the  loss  or  destruction  of  a  record,  to  let  in  proof  that  such  record  once  did  ex- 
ist." In  this  case  an  attorney  of  the  court  testified  that  both  himself  and  the 
clerk  had  searched  for  the  records  with  diligence,  and  that  they  could  not  be 
found.  The  evidence  goes  further,  and  shows  that  there  was  evidence  in  the 
office  of  the  clerk  that  the  papers  had  been  withdrawn  by  a  firm  of  lawyers, 
one  of  whom  had  moved  away  years  before,  and  the  other,  on  being  applied 
to,  declared  that  he  had  no  knowledge  of  them.  We  attach  importance,  too, 
to  the  fact  that  the  missing  records  belonged  to  the  court  in  which  the  trial 
was  being  conducted.  We  think  it  was  a  proper  exercise  of  the  discretion  of 
the  court  to  hold  that  the  absence  of  the  records  was  sufficiently  accounted 
for,  and  that  the  sheriff's  deed  was  admissible  in  evidence  as  an  ancient  in- 
strument. 

The  fifth  and  sixth  assignments  of  error  both  relate  to  charges  of  the  court, 
and  complain  that  the  charges  excepted  to  submitted  to  the  jury  questions  of 
law  which  ought  to  have  been  decided  by  the  court.  We  do  not  think  the 
charges  referred  to  are  subject  to  this  criticism.  They,  we  think,  announce 
the  law,  and  submit  for  the  finding  of  the  jury  nothing  but  issues  of  fact. 

The  only  remaining  assignment  of  error  is  that  "the  court  erred  in  over*  • 
ruling  said  defendant's  motion  for  a  new  trial"    As  12  different  grounds  are 
found  in  the  motion,  we  cannot  consider  this  assignment. 

The  judgment  is  affirmed. 

Cherry  et  al.  v.  Owslby  et  ah 

{Supreme  Court  of  Texas.    December  7, 1888.) 

IUbtkbeship— Liability  as  Pabtnbr— -Commbbcial  Reports. 

W.  furnished  to  the  defendant  firm  a  stock  of  goods  on  consignment,  the  latter  to 
receive  for  their  services  in  making  sales  a  share  of  the  profits.*  In  otner  business 
of  the  firm  W.  had  no  interest  whatever.  Held,  that  he  could  not  be  made  liable  as 
a  member  of  the  firm  by  a  creditor  who  acted  solely  upon  commercial  reports,  based 
upon  a  newspaper  statement  of  which  W.  was  ignorant. 

Appeal  from  district  court,  Ellis  county;  Anson  Rainey,  Judge. 

8.  H.  Watson  agreed  to  furnish  O.  X.  Owsley  &  Co.,  on  consignment,  a 
stock  of  pumps;  the  contract  between  them  providing  that  "commissions  of 
one-half  profit  on  retail  sales  and  one-third  profit  on  wholesale  sales  are  to  be 
compensation  to  said  C.  N.  Owsley  &  Go.  for  their  services  in  storing  and 
selling  said  pumps,"  etc.  In  the  general  business  of  G.  K.  Owsley  &  Go., 
aside  from  the  pump  business,  Watson  had  no  interest  whatever.  See  Brown 
t\  Watson,  ante,  895. 

Lancaster  A  Maxwell  and  0.  O.  Grace,  for  appellants.  J.  W.  Ferris  and 
M.  B.  Templeton,  for  appellees. 

Walker,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  S.  H.  Watson, 
who  was  sued  by  appellants  as  a  member  of  the  firm  of  G.  N.  Owsley  &  Go. 
on  an  account.  Watson  denied,  under  oath,  the  alleged  partnership.  The 
testimony  was  the  same  as  in  the  case  of  Brown  v.  Watson,  ante,  895,  as  to 
Watson's  dealings  with  G.  N.  Owsley  &  Co.,  save  that  the  plaintiffs  acted 
solely  upon  reports  from  the  mercantile  agency  of  R.  G.Dunn  &  Co.  The  in- 
formation upon  which  the  local  agent  reported  Watson's  connection  with  the 
Owsleys,  as  stated  by  him,  is;  "He  thought  his  report  to  Dunn  &  Go.  was 
based  on  the  newspaper  statement  of  the  partnership. "  Of  this  Watson  tes- 
tified he  was  ignorant.  For  the  reasons  given  in  the  former  case,  upon  the 
same  facts,  the  case  is  affirmed. 
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Houston  et  al.  v.  Blythb  *t  aJ.* 

(Supreme  Court  0/  Texas.    November  18, 1888.) 

1.  Partition— Division  into  Sbakss— Contiguous  Parous. 

Rev.  St.  Tex.  arts.  8475,  8470,  provides  that  commissioners  in  partition,  when  nec- 
essary, may  cause  the  real  estate  to  be  surveyed  into  several  tracts  or  parcels,  and 
shall  divide  it  into  as  many  shares  as  there  are  coparceners,  each  of  which  shall 
contain  one  or  more  tracts  or  parcels,  as  the  commissioners  shall  deem  proper,  so 
that  the  shares  may  be  equal  in  value.  Held,  that  a  share  may  consist  of  tracts  net 
contiguous,  and  it  is  not  error  to  direct  the  partition  to  be  thus  made,  if  the  com- 
missioners deem  it  expedient. 

2l  Sams— Decree— Directions  to  Commissioners. 

It  is  not  a  modification  of  a  judgment  of  partition,  directing  the  commissioners  to 
proceed  generally  according  to  law,  to  give,  in  a  subsequent  order  appointing  1 


commissioners,  specific  instructions  following  the  statute  governing  partitions,  as 
every  judgment  of  partition  oontains  the  statutory  directions  by  implication,  if  not 
expressed. 
8.  Appeal— Assignment  of  Error— Sufficiency. 

An  assignment  of  error,  simply  stating  that  the  judgment  Is  contrary  to  the  law 
and  evidence  of  the  case,  is  too  indefinite  to  be  noUoed. 

Appeal  from  district  court,  Hopkins  county;  J.  A.  B.  Putnam,  Judge. 
Action  for  partition.    C.  M.  Houston  and  Nancy- Houston  appeal  from  the 
decree  confirming  the  report  of  the  commissioners. 

Harris  &  Milam,  for  appellants.    John  L.  Henry,  for  appellees. 

Stayton,  C.  J.  This  action  had  its  beginning  in  an  action  of  trespass  to  try 
title,  begun  in  the  year  1859,  but  all  questions  of  title  were  finally  settled  by 
a  Judgment  rendered  on  April  11,  1887.  The  suit,  as  to  the  persons  who  were 
adjudged  to  own  undivided  interests  in  the  land,  was  also  for  partition.  By 
the  Judgment  entered  on  April  11,  1887,  the  respective  interests  of  those  per- 
sons were  determined,  and  commissioners  were  appointed  to  make  partition. 
'The  decree,  through  which  this  was  done,  gave  general  directions,  in  accord- 
ance with  Law,  to  the  commissioners  as  to  the  mode  of  their  procedure.  The 
.commissioners  tjien  appointed  made  a  partition,  and  reported  it  to  the  court, 
ibut,  on  exceptions  made  to  it  by  one  of  the  interested  parties,  the  report- was 
set  aside  by  an  order  made  at  the  April  term,  1888,  when  the  commissioners 
theretofore  appointed  were  removed,  and  others  appointed  in  their  stead.  The 
order  through  which  this  was  done  gave  to  the  commissioners  then  appointed 
more  specific  directions  as  to  the  manner  in  which  they  should  proceed  in 
making  partition,  but  it  in  no  way  varied  the  rights  of  the  several  parties 
from  the  determination  made  by  the  original  decree  directing  partition.  The 
commissioners  last  appointed  made  a  partition,  which  they  reported  to  the 
court.  Exceptions  to  this  were  filed  by  appellants,  but  the  court,  after  he*** 
ing  much  evidence,  overruled  the  exceptions*  approved  the  report,  and  by  de- 
cree made  partition  of  the  land  in  accordance  with  the  recommendations  con- 
tained in  the  report,  and  from  that  decree  this  appeal  is  prosecuted  by  the 
holder  of  one  share,  all  others  being  satisfied. 

There  are  but  three  assignments  of  error,  and  the  second  is  as  follows: 
"The  court  erred  in  rendering  an  additional  and  different  judgment  to  the 
original  judgment  herein  rendered  on  the  final  trial  hereof,  and  had  no  author- 
ity in  law  to  change,  amend,  or  render  any  other  judgment  than  to  reject  or 
confirm  the  report  of  the  commissioners,  as  shown  by  judgment  setting  aside 
report  of  commissioners  herein."  As  before  said,  the  instructions  given  to 
the  commissioners  last  appointed  did  not  in  any  manner  change  the  right  of 
the  interested  parties  as  fixed  by  the  decree  of  April  11, 1887.  They  were  but 
more  specific,  and  the  matter  to  which  this  assignment  of  error  is  directed 
consists  of  an  instruction  to  the  commissioners  that  they  were  at  liberty,  if 
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they  thought  it  necessary,  to  make  a  fair  partition  of  the  land;  to  ditide  the 
tract  to  be  partitioned  into  as  many  several  tracts  or  parcels  as  they  might 
think  necessary;  after  which  they  should  divide  the  land  into  as  many  shares 

.  as  there  were  persons  entitled,  each  of  which  should  contain  one  or  more  of 
the  parcels  into  which  the  commissioners  might .  think  it  necessary  to  divide 
the  entire  tract  in  order  to  make  an  equitable  partition  of  the  whole.  The 
statute  provides  as  follows:  " Should  the  commissioners  deem  it  necessary, 
they  may  cause  the  real  estate  to  be  surveyed  into  several  tracts  or  parcels." 
"The  commissioners  shall  divide  the  real  estate  to  be  partitioned  into  as  many 
shares  as  there  are  persons  entitled  thereto,  as  determined  by  the  court,  each 

:  share  to  contain  one  or  more  tracts  or  parcels,  as  the  commissioners  may  think 
proper,  having  due  regard  in  the  division  to  the  situation,  quantity,  and  ad- 
vantages of  each  share,  so  that  the  shares  may  be  equal  in  value,  as  nearly  as 
may  be,  in  proportion  to  the  respective  interests  of  the  parties  entitled. "  Rev. 
St.  arts.  3475,  8476.  The  words  "several  tracts  or  parcels/'  used  in  article 
8475,  does  not  mean  the  same  thing  as  the  word  "shares,"  used  in  the  suc- 
ceeding article;  for  one  or  all  of  these  may  be  composed  each  of  several  of  the 
tracts  or  parcels  into  which,  in  the  discretion  of  the  commissioners,  the  land 

*  to  be  partitioned .  may  be  divided.  This  may  result  in  each  one  of  the  dis- 
tributees receiving  as  a  share  tracts  or  parcels  not  contiguous.    Ordinarily 

.such  a  course  may  not  be  necessary,  but,  shall  it  so  become  in  a  given  ease, 
the  statute  requires  that  this  course  shall  be  pursued.  Instructions  as  to  the 
method  of  making  partition,  contained  in  the  statute,  must  be  understood  to 

♦  enter  into  every  decree  directing  partition  to  be  made,  if  not.  therein  expressed. 
If  the  original  decree  in  this  case  did  not  in  terms  give  the  directions  given 
by  the  statute,,  the  action  of  the  court  in.  subsequently  so  .doing  was  proper, 
and  did  not  invoive  the  rendition  of  another  or  different  judgment  than  that 

-  originally  entered. 

The  first  assignment  of  error  is:  "The  court  erred  in  his  instructions  to 
the  commissioners  herein  appointed,  by  instructing  them  to  divide  and  parti- 
tion the  lands  here  in  controversy  between  the  different  owners  in  any  num- 
ber of  blocks  or  parcels,  as  they  might  see  proper. n  The  correctness  of  the  in- 
struction here  complained  of  has  already  been  considered  under  the  second 

.  assignment,  and  whether  the  method  pointed  out  by  it  for  making  partitions 
is  the  last  that  might  be  desired  it  is  unnecessary  to  consider;  for  it  pointed 

-out  a  method  which  the  legislature  has  provided  may  be  pursued.  It  was 
therefore  a.  lawful  method,  and  the  court  did  not  err  in  instructing  the  com- 
missioners that  they  should  follow  it,  if  in  their  judgment  it  was  necessary  so 
to  do  in  order  to  make  an  equitable  partition  between  the  parties.  It  may  be 
true  that  a  literal  compliance  with  article  8477,  Rev,  8k,  cannot  be,  when  the 

.shares  of  the  distributees  are  unequal.  If  so,  the  statute  should  be  complied 
with  in  such  ease  in  accordance  with  its  spirit,  which  might  require,  as  was 

•done  in  this  case,  that  the  tracts  or  parcels  necessary  to  make  shares  should 

•be  designated  by  lot. 

It  is  claimed  in  the  third  assignment  that  "the  court  erred  in  its  judgment 
in  confirming  the  report  of  commissioners  herein,  because  said  judgment  is 

^contrary  to  the  law  of  the  case,  and  against  the  evidence  heard  upon  the  trial 
hereof."  This  assignment,  under  the  well-settled  rules  of  this  court,  must 
be  held  too  general  to  entitle  appellants  to  a  revision  of  the  case  upon  the 
sufficiency  of  the  evidence  to  show  that  the  partition  made  was  equitable  be- 
tween the  parties.  The  evidence  covers  more  than  100  pages  of  the  tran- 
script, and  we  cannot  search  through  it  to  ascertain  whether  there  be  errors 
of  fact  which  the  parties  asking  us  to  do  so  have  not  themselves  specified. 
The  tract  to  be  partitioned  contained  4,650.5  acres,  and  about  90  acres  of  it  are 
shown  to  be  within  the  corporate  limits  of  the  city  of  Sulphur  Springs,  and 
suitable  for  residence  lots.  The  south-eastern  part,  by  reason  of  its  proximity 
to  the  city,  was  shown  to  be  more  valuable  than  other  parts.    Great  care 
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•eem8  to  have  been  taken  by  the  commissioners,  and*  the  matter  having  been 
passed  upon  by  the  court  below,  after  hearing  such  evidence  as  the  parties 
brought,  in  the  absence  of  some  specine  assignment  of  error  we  cannot  un- 
dertake to  pass  upon  other  questions. 
The  judgment  of  the  court  below  will  be  affirmed. 


Henson  1*.  Reed.1 

{Supreme  Court  of  Texas.    November  18, 1888.) 

Vbkbor  and  Vbndb*— Vshdor's  Lien. 

Plaintiff  owned  land  on  which  was  a  lien  for  purchase  money.  He  sold  part  of  it 
to  defendant,  who  paid  part,  and  agreed  to  pay  two-thirds  of  the  original  purchase- 
money  notes,  but  failed  to  meet  one  of  them  when  due,  and  plaintiff  paid  it;  defend- 
ant agreeing  to  repay  his  share.  By  mutual  agreement  plaintiff's  vendor,  conveyed 
their  respective  portions  to  each,  taking  from  each  new  notes  for  the  portions  of 
the  purchase  money  unpaid  each  had  agreed  to  pay.  Held,  that  plaintiff  had  a  lien 
on  defendant's  tract  for  the  two-thirds  of  ttie  note  so  paid  by  him. 

Appeal  from  district  court,  Hunt  county;  George  S.  Perkins,  Special 
Judge. 

Action  by  Robert  Henson  against  Nathan  Reed,  to  foreclose  an  alleged  lien 
•  on  land.  Judgment  for  plaintiff  for  the  amount  of  the  debt,  but  the  court 
found  that  it  constituted  no  lien,  and  refused  foreclosure.    Plaintiff  appeals. 

B.  F.  Looney,  for  appellant.    Montroge,  Grubb*  &  Hefner,  for  appellee. 

Stayton,  C.  J.  Robert  Henson  bought  a  tract  of  land  from  Shelby  county, 
containing  166  acres,  for  which-  he  gave  notes  falling  due  annually.  The  deed 
made  to  him  reserved  a  lien  for  purchase  money.  Henson  conveyed  to  Bje»± 
108  acres  of  this  same  land,  for  which  the  latter  agreed  to  pay  $700,  and  in 
addition  to  this  two-thirds  of  the  sum  still  due  to  Shelby  county  by  Henson 
for  the  land.  Reed  paid  the  $700,  and  when  a  note  executed  by  Henson  to- 
Shelby  county  for  $99.60,  with  interest  due  thereon,  became  due.  Reed  was 
unable  to  pay  it,  or  his  share  of  it,  and  at  request  of  Reed  the  same  was  paid 
by  Henson  under  promise  made  by  Reed  that  he  wouid  repay  to  him  the  money 
bo  paid.  Both  parties  being  deairoas  to  be  relieved  from  liability  to  pay  to- 
Sheiby  county  more  than  the  balance  due  on  the  purchase  money  for  the  land 
by  them  severally  held,  and  to  relieve  their  lands  so  far,  applied  to  the  agent 
for  Shelby  county  to  make  a  deed  to  Reed  for  the  108  acres  conveyed  to  him 
by  Henson,  and  to  Henson  for  the  58  acres  still  in  his  hands.  This  was  done,, 
and  Reed  executed  to  Shelby  county  his  own  notes  for  the  balance  due  on  the- 
108  acres,  as  did  Henson  for  the  balance  due  on  the  58  acres  still  held  by  him. 
The  original  deed  to  Henson,  as  well  as  the  deed  from  him  to  Reed,  was  at 
the  same  time  canceled;  but  all  this  occurred  after  Henson  had  paid  the  note- 
at  request  of  Reed,  as  before  stated.  This  action  was  brought  by  Henson  to* 
recover  two-thirds  of  the  sum  he  had  paid  at  request  of  Reed,  and  to  foreclose 
lien  on  the  land  conveyed  by  him  to  Reed.  The  court  rendered  a  judgment 
in  his  favor  for  the  sum  claimed  by  him,  but  refused  to  establish  and  fore- 
close the  lien  claimed. 

It  is  urged  that  the  court  erred  in  refusing  to  foreclose  the  lien.  Henson 
was  under  obligation  to  Shelby  county  to  pay  the  note,  but,  as  between  him 
and  Reed,  it  was  the  duty  of  the  latter  to  have  paid  two-thirds  of  the  sum 
due  on  it.  Under  this  state  of  facts  we  are  of  the  opinion  that  Henson  was 
entitled  to  be  subrogated  to  such  rights  as  Shelby  county  might  have  enforced 
had  the  note  not  been  paid.  That  county  held  a  lien,  and  might  have  en- 
forced it. in  default  of  payment.    Joiner  v.  Perkins*  59  Tex.  302;  Hicks  v. 
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Morris,  57  Tex.  659.  Hanson  was  essentially  the  vendor  of  Reed,  and  the 
aum  which  the  latter  had  agreed  to  pay  to  Shelby  county  on  the  purchase- 
money  notes  made  by  the  former  was  a  part  of  the  purchase  money  Heed 
agreed  to  pay  for  the  land,  and  when  that  was  paid  by  Henson,  at  the  request 
of  Reed,  it  in  so  far  satisfied  the  claim  of  Shelby  county,  but,  as  between  Hen- 
son  and  Reed,  left  so  much  of  the  purchase  money,  which  the  latter  in  effect 
had  agreed  to  pay  to  the  former,  unpaid.  We  think  the  lien  should  have 
been  established  and  foreclosed,  if  the  proof  showed  that  the  land  described 
in  the  petition  was  the  same  sold  by  Henson  to  Reed.  There  is  no  statement 
of  facts,  but  we  find  in  the  record  the  conclusions  of  fact  and  law  found  by  the 
judge  who  tried  the  cause.  The  conclusions  of  fact  find  that  Reed  was  in- 
debted to  Henson  as  alleged  in  his  petition,  which  set  out  the  facts  as  we 
have  already  stated  them,  and  that  this  indebtedness  was  for  108  acres  of 
land;  but  there  is  no  specific  finding  that  the  land  described  in  the  petition 
embraces  the  particular  108  acres  of  land  sold  by  Henson  to  Reed.  It  is  most 
probably  true  that  it  is  the  same  land,  and  that  the  finding  would  have  been 
more  specific  upon  this  point  but  for  the  fact  that  the  court  deemed  a  finding 
as  to  this  unimportant,  under  the  holding  that  no  lien  existed. 

In  this  state  of  the  record,  although  the  judgment  will  have  to  be  reversedt 
we  cannot  render  such  a  judgment  as  the  court  below  should  have  rendered 
on  the  facts.  The  judgment  of  the  court  below  will  therefore  be  reversed, 
and  the  cause  remanded. 


Bisso  d.  Southworth. 
(Supreme  Court  of  Texas.    November  16, 1888.) 

1.  Appeal— Review— Harmless  Bbror. 

In  an  action  for  damages  for  maintaining  a  bawdy-house  adjoining  plaintiffs  prem- 
ises, where  a  case  warranting  exemplary  damages  is  presented,  there  is  no  error  of 
which  defendant  can  complain  in  instructing  the  jury  that  injury  to  plaintiff's  feel- 
ings is  an  element  of  actual  damage,  but  that  the  case  does  not  warrant  the  allow- 
ance of  exemplary  damages. 

S.  Pleading — Complaint— Allegations  or  Damage. 

Allegations,  in  substance,  that  on  account  of  the  maintenance  of  the  bawdy-house 
plaintiff  had  been  damaged  by  difficulty  in  renting  his  property  as  well  as  by  de- 
predation in  its  value,  and  that  his  aggregate  damages  were  a  stated  sum,  are  suffi- 
cient, in  the  absence  of  special  exceptions,  to  warrant  a  recovery  for  loss  of  rents. 

&  Same— Record— Evidence. 

In  determining  whether  or  not  any  evidence  was  given  on  a  particular  issue,  the 
'court,  on  appeal,  must  look,  not  to  the  charge  of  the  trial  court,  but  only  to  the  state- 
ment of  facts. 

Appeal  from  district  court,  Navarro  county;  Samuel  It.  Frost,  Judge. 

Suit  by  J.  H.  Southworth  against  Peter  Bisso  to  enjoin  a  nuisance,  and  for 
damages.    Judgment  for  plaintiff,  and  defendant  appeals. 

John  D.  Lee  and  Simpkine  &  Neblett,  for  appellant.  Beale  &  Autrey,  for 
appellee. 

Gaines,  J.  This  suit  was  brought  by  appellee  against  appellant  to  enjoin 
£im  from  permitting  a  bawdy-house  to  be  kept  upon  certain  property  owned 
by  him  in  the  city  of  Corsicana,  and  to  recover  damages  caused  by  the  nuisance. 
The  allegations  of  the  petition  show  that  the  defendant  was  the  owner  of  a 
house  and  lot  in  the  city,  and  that  the  plaintiff  owned  other  houses  and  lots  in 
the  same  vicinity,  upon  one  of  which  he  resided  with  his  wife  and  children, 
the  other  being  used  "for  rental  purposes;"  that  for  two  years  previous  to  the 
filing  of  the  petition  the  defendant  had  rented  his  house  to  lewd  women  as  a 
place  of  prostitution,  and  that  during  all  that  time  it  had  been  occupied  by  his 
consent  by  such  women  as  a  place  of  public  prostitution.  It  was  also  averred 
that  daring  the  time  the  inmates  of  the  bouse,  "at  all  hours  of  the  day  and 
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night,  bad  been  guilty  of  boisterous,  vulgar,  and  indeoent  conduct  in  the  view 
■and  hearing  of  this  plaintiff  and  his  family  and  his  tenants."  It  was  also  al- 
leged in  substance  that  the  plaintiff  and  others  had  used  efforts  to  abate  the 
nuisance  by  prosecuting  the  inmates,  by  warning  the  defendant,  and  by  noti- 
fying him  in  writing  not  to  permit  the  house  to  be  used  for  such  purposes;  and 
that,  notwithstanding  this,  for  the  purpose  of  shielding  himself  from  the  con- 
sequences of  his  conduct,  defendant  had  made  a  deed  to  the  keeper  of  the  house, 
which  was  without  consideration,  And  **a  sham  and  fraud. "  The  petitioner  also 
averred  that  by  reason  of  the  premises  the  plaintiff  had  had  great  difficulty  in 
renting  the  houses  kept  by  him  for  that  purpose;  that  they  had  depreciated  in 
value;  and  that  he  had  suffered  a  wrong  and  outrage  to  hie  feelings;  and  claimed 
damages,  actual  and  exemplary,  both  to  his  property  and  feelings.  The  court 
-charged  the  jury  that  if  they  found  for  the  plaintiff,  and  awarded  damages, 
that  they  would  state  in  their  verdict  how  much  was  allowed  for  permanent 
•depreciation  in  the  value  of  the  property,  how  much  for  loss  of  rents,  and  bow 
much  for  injury  to  the  plaintiff's  feelings;  but  also  charged  them  that  they 
should  not  give  exemplary  damages.  The  jury  found  for  plaintiff,  and  gave 
825  as  damages  for  loss  of  rents,  and  $75  for  injury  to  his  feelings,  and  that 
there  had  been  no  depreciation  in  the  value  of  the  property. 

It  is  insisted  that  the  pleadings  did  not  warrant  an  award  of  damages  for  a 
•loss  of  rents,  and  that  therefore  the  charge  of  the  court  instructing  the  jury  to 
find  such  damages  was  error.  We  do  not  concur  in  the  proposition.*  The 
allegations  in  the  petition  indicated  that  plaintiff  had  been  damaged  by  the 
difficulty  in  renting  his  property,  as  well  as  by  depreciation,  and  alleged  his 
•aggregate  damages  from  this  source  at  $2,000.  This  was,  we  think,  sufficient, 
in  a  general  way,  to  apprise  the  defendant  of  the  nature  of  plaintiff's  claim  in 
these  particulars;  and  that,  if  he  had  desired  a  more  specific  allegation,  he 
should  have  interposed  a  special  exception  to  the  petition.  It  is  also  com- 
plained, in  effect,  that  the  court  erred  in  instructing  the  jury  that  the  plaintiff 
could  recover  for  the  injury  to  his  feelings  as  actual  damages;  and  the  proposi- 
tion is  submitted  that  mental  suffering  is  not  an  element  of  actual  damages  in 
such  a  case.  There  is  no  statement  of  facts  in  the  record;  and  it  is  a  gen* 
eral  rule  that,  in  the  absence  of  such  statement,  errors  assigned  upon  the 
charge  of  the  court  will  not  be  considered.  Detoees  v.  Hudgeons,  1  Tex.  192; 
Birye  v.  Wanhop,  23  Tex.  441;  McMahan  v.  Rice,  16  Tex.  335;  Lewis  v. 
Black,  16  Tex.  652;  Flanagan  v.  Ward,  12  Tex.  209.  If  it  should  be  con- 
•ceded  that  the  proposition  insisted  upon  is  correct,  then  the  question  would 
arise,  has  the  defendant  been  prejudiced  by  the  error  in  the  charge?  Mental 
suffering  being  an  element  to  be  considered  in  the  estimate  of  exemplary 
damages,  if  the  pleadings  and  evidence  made  a  case  of  such  damages,  the 
•question  would  have  to  be  answered  in  the  negative.  The  petition  does  show 
•a  case  for  exemplary  damages.  It  is  elementary  that  when  a  recovery  has  once 
been  had  for  a  nuisance,  and  it  is  continued,  exemplary  damages  are  allowed 
■as  a  matter  of  course  upon  a  secend-succesaf nl  suit.  Wood,  Nuis.  §  855.  The 
ground  of  recovery  in  such  case  is  that  the  continuance  of  the  nuisance  after 
•damages  are  once  recovered  shows  "a  wanton  and  willful  invasion  of  another's 
right. "  In  the  case  before  us  the  petition  shows  that  the  defendant  had  been 
warned  of  the  nature  of  the  establishment  complained  of,  and  notified  in  writ- 
ing to  suppress  it;  and  that  he  subsequently  made  a  pretended  conveyance 
(which  was  without  consideration)  to  the  keeper  of  the  house,  in  order  to 
shield  himself  from  responsibility.  Hence,  if  the  allegations  be  true,  he  knew 
the  nature  of  the  house,  and  that  it  was  damaging  and  offensive  to  his  neigh- 
bors; and  the  law  charges  him  with  notice  that  it  was  unlawful.  The  mak- 
ing of  the  pretended  conveyance  showed  a  consciousness  of  his  guilt,  and  a 
willful  determination  to  persist  in  the  wrong.  This,  we  think,  makes  as 
strong  a  case  for  exemplary  damages  as  that  of  a  second  recovery. 

Ab  to  the  evidence,  in  the  absence  of  a  statement  of  facts,  we  mast  consider 
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as  proved  every  fact  necessary  to  a  recovery  which  could  have  been  proved! 
under  the  pleadings,  unless  we  are  to  be  governed  as  to  this  matter  by  tho 
statement  made  in  the  charge  of  the  court  to  the  effect  that  there  was  no  evi- 
dence to  warrant  a  recovery  of  exemplary  damages.  But  we  are  of  the  opin- 
ion that  we  cannot  look  to  the  charge  of  the  court  to  determine  whether  or 
not  there  has  been  any  evidence  upon  a  particular  issue.  A  statement  of  facts 
is  the  method  provided  by  the  statute  for  certifying  to  this  court  the  evidence 
adduced  upon  a  trial  in  the  court  below;  and  when  this  is  absent  we  must  con- 
sider everything  as.  proved  which  is  necessary  to  sustain  the  verdict.  If  the 
circumstances  of  aggravation  alleged  in  the  petition  were  proved,  as  we  must 
presume  they  were,  then  we  think  the  plaintiff  was  entitled  to  recover  for  the 
injury  to  his  feelings;  and  that  the  error  of  the  court  in  charging  that  such 
injury  could  be  recovered  as  actual  damages  becomes  immaterial,  if  error  it 
was.  If  the  appellant  had  brought  up  a  statement  of  facts,  and  it  had  ap- 
peared therefrom  that  a  case  for  exemplary  damages  was  not  made  by  the  evi- 
dence, it  would  have  been  necessary  for  us  to  determine  whether  the  charge 
complained  of  was  erroneous  or  not.  •  As  the  record  is  presented,  we  are  re- 
lieved from  entering  upon  the  discussion  of  that  vexed  question.  There  be- 
ing no  error  in  the  proceedings  of  the  court  below  which  has  operated  to  the 
prejudice  of  appellant,  the  judgment  is  affirmed.  . 


Gulp,  0.  &  S.  F.  By.  Co*  t>.  Edwards. 

(Supreme  Court  of  Texas;  December  14, 1888.) 

Appeal— Dismissal— Motion  to  Sbt  Aside. 

When  the  party  whose  duty  it  is  to  file  a  transcript  on  appeal  tells  to  do  so,  and: 

■" "  *-'  — —    •-    ~*        *  -"**    --  *  -*--,  judgment  aside,  based 

•el, '» will  be  overruled, 
1  unavoidable,  and  no  offer 
is  made  to  file  the  transcript  and  submit  the  case. 

Appeal  from  district  court*  Ellis  county;  Anson  Bainey,  Judge, 
On  motion  to  set  aside  judgment  affirming  the  judgment  below. 
J.  W.  Terry  and  Alexander  &  Clark,  for  appellant.    Groce  <fc  Templeton* 
for  appellee. 

Stayton,  0.  J.  The  appeal  in  this  case  was  perfected  more  than  20  days 
before  the  time  set  for  cases  belonging  to  the  assignment  to  which  it  belongs. 
Within  a  week  after  the  appeal  was  perfected  a  transcript  complete,  save  aa 
few  verbal  inaccuracies,  was  delivered  to  appellant's  counsel.  On  November 
14th  a  certificate  for  affirmance  was  filed,  and  on  this,  on  November  27th,  the 
judgment  was  affirmed.  On  December  1st  the  motion  now  before  us  to  set 
aside  the  judgment  affirming  the  judgment  of  the  court  below,  was  filed.  The 
motion  is  based  on  "unavoidable  absence  and  other  engagements  of  its  coun- 
sel," of  whom  there  are  three.  How  the  absence  of  counsel  became  unavoid- 
able is  not  shown.  What  other  engagements  counsel  had  are  not  stated,  and 
there  is  no  offer  made  to  file  the  transcript  at  the  present  term,  and  submit 
the  cause.  No  sufficient  reason  for  not  prosecuting  the  appeal  to  the  present 
term  is  shown,  and  the  purpose  of  the  statute  in  permitting  judgments  to  be 
affirmed  on  certificate,  when  the  party  whose  duty  it  is  to  file  the  transcript 
fails  to  do  so,  is  to  enable  the  appellee  or  defendant  in  error  to  protect  him- 
self against  unnecessary  delay.  Had  the  transcript  been  filed,  even  since  the 
affirmance,  or  offered  with  proposition  to  submit  the  cause  for  decision  during 
the  present  term,  the  application  would  be  entitled  to  more  favorable  consid- 
eration. This  is  not  done,  and  the  application  to  set  aside  the  judgment  in 
tbis  court,  heretofore  rendered,  not  showing  that  by  the  use  of  reasonable 
diligence  the  transcript  might  have  been  filed  in  proper  tirAe,  this  motion 
must  be  overruled.    It  is  so  ordered. 

Digitized  by  VjOOQ IC 


526  SOUTHWESTERN  REPOBTEB.  [Tex. 

Floyd  et  al.  0.  Patterson, 

(Supreme  Court  of  Texas.    December  4, 1888.) 

1.  Gaming— Gambling  Contracts— Recovery  of  Monbt  from  Broker, 

Though  a  contract  for  the  future  delivery  of  wheat,  intended  only  as  a  specula- 
tion on  the  probable  difference  in  price,  no  actual  delivery  being  contemplated,  is 
illegal  as  a  gaming  contract,  and  not  enforceable,  yet  a  sum  of  money  representing 
the  margins  deposited  and  the  profits  realised  in  the  deal,  paid  over  by  one  of  the 
parties  to  the  broker  who  negotiated  the  transaction,  to  be  by  him  paid  to  the  other, 
can  be  recovered  in  an  action  by  the  latter  against  the  broker.1 

2.  Same— Liability  of  Brokers— Evidence. 

Plaintiff  sued  L.  and  F.  &  Co.,  alleging  that,  while  L.  was  nominally  agent  for  F. 
&  Co.  in  making  such  contract,  he  was  in  fact  a  partner,  and  that  they  were  brokers 
for  the  real  party  to  the  transaction.  The  evidence  of  defendants  was  that  they 
were  not  partners,  and  that  F.  &  Co.  dealt  as  principals,  though  there  was  sufficient 
proof  that  they  allowed  L.  to  represent  them  to  be  brokers.  There  was  no  evidence 
that  any  other  person  was  connected  with  the  transaction,  or  that  defendants  had 
received  any  sum  representing  the  profits  of  the  deal  from  any  one.  field,  that  a 
verdict  for  plaintiff  against  all  of  the  defendants  should  be  set  aside  for  insufficient 
evidence  to  charge  F.  &  Co.  as  brokers. 
8.  Appeal— Decision— Reversal. 

It  appearing  that  L.  had  received  from  F.  &  Co.  the  sum  representing  the  margins 
and  profits  01  the  transaction,  he  would  be  liable  to  plaintiff  for  the  amount  thereof, 
though  the  judgment,  being  erroneous  as  to  F.  &  Co.,  must  be  reversed  as  to  all  the 
defendants. 

4.  Parties— Misjoinder. 

On  the  theory  of  plaintiff's  action,  vis.,  that  the  money  in  question  was  received 
by  F.  &  Co.  as  brokers  from  their  principaL  and  remitted  to  L.,  for  payment  to 
plaintiff,  a  petition  against  L.  and  F.  &  Co.  Jointly  does  not  show  a  misjoinder  of 
parties. 

5.  Pleading— Complaint— Multifariousness. 

Nor  is  suoh  a  petition  multifarious  for  alleging  that  L.  was  either  an  agent  or  a 
partner  with  F.  &  Co.  in  the  alternative,  as  the  liability  would  be  the  same  in  either 


Appeal  from  district  court,  Smith  county;  Felix  J.  MoCord,  Judge. 
Action  for*  money  by  J.  P.  Patterson  against  8.  S.  Floyd,  J.  Leopold,  and 
others.    Yerdict  and  judgment  for  plaintiff,  and  defendants  appeal. 

Clark,  Dyer  &  Bolinger,  for  appellants.     Whitaker  £  Bonner*  for  appellee. 

Gaines,  J.  Appellant  Leopold  was  engaged  in  business  in  the  city  of  Tyler 
as  a  broker  in  grain  and  other  produce,  or  as  the  agent  or  partner  of  his  co- 
appellants,  who  bad  their  principal  place  of  business  in  Houston,  and  were 
either  brokers  or  dealers  in  such  commodities.  The  principal  business  was  in 
contracts  for  the  delivery  of  produce  at  a  future  time,  in  which  it  was  con- 
templated that  the  commodities  should  not  be  delivered,  but  only  that  the 
profit  or  loss  on  the  transactions  should  be  paid.  On  January  28,  1887,  ap- 
pellee placed  an  order  or  made  a  contract  with  Leopold,  who  was  purporting  to 
act  for  Floyd  &  Co.,  for  the  delivery  in  May  of  100,000  bushels  of  wheat.  Leo- 
pold gave  him  a  slip,  which  read  as  follows:  "Confirmed  Orders.  Tyler, 
Texas,  Jan'y  28th,  1887.  J.  Leopold,  agent  for  8.  8.  Floyd  &  Co.,  future 
brokers  in  grain,  provisions,  cotton,  and  stocks.  Bought,  acct.  J.  P.  Patter- 
son, 100,000  May  wheat.  [Signed]  J.  Leopold.  "  One  thousand  dollars  was 
paid  at  the  time  as  a  margin,  which  was  increased  by  additional  demands  to 
$7,000,  when  the  trade  was  "closed  out."  There  was  a  het  profit  to  appellee 
in  the  transaction  of  $625.  Floyd  &  Co.  transmitted  the  sum  of  87,625  to 
Leopold,  to  be  paid  in  settlement  of  the  transaction.    He  paid  appellee  a  small 

1  As  to  the  liability  of  a  stakeholder  to  the  parties  to  a  wager,  see  Riddle  v.  Perry, 
(Neb.)  2T  N.  W.  Rep.  721,  and  note;  MoOrath  v.  Kennedy,  (R.  I.)  2  Aft  Rep.  488,  and 
note;  Corson  v.  Neatheny,  (Colo.)  11  Pac.  Rep.  82,  and  note.  Concerning  the  validity 
of  contracts  for  dealing  in  futures,  see  Beadles  v.  McElrath,  (Ky.)  8  8.  W.  Rep.  152,  ana 
note;  Osgood  v.  Bauder,  (Iowa,)  89  N.  W.  Rep.  887.  and  note;  Washer  v.  Bond,  (Kan.) 
19  Pac  Rep.  828,  and  note.  -  NnnrU 
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part  of  the  sum  due  him,  leaving  a  balance  still  due  of  $6,762.  Appellee 
brought  this  suit  against  appellants  jointly  to  recover  this  sum,  alleging  that 
Leopold  was  the  agent,  and  also  the  partner,  of  Floyd  &  Co.  in  the  transac- 
tion, and  that  in  the  deal  Floyd  &  Co.  acted  as  brokers,  and  as  such  had  re- 
ceived of  their  principals  the  sum  sued  for  in  satisfaction  of  plaintiff's  de- 
mand. The  defendants  denied  the  agency,  and  also  the  partnership;  and  also 
-that  Floyd  &  Co.  acted  for  any  third  party  in  the  transaction,  or  received  any 
money  from  any  third  party  on  plaintiff's  account.  The  plaintiff  obtained  a 
verdict  and  judgment  for  the  full  amount  of  his  demand  against  all  the  de- 
fendants. 

We  will  proceed  to  the  consideration  of  the  main  question  in  the  case.  This 
is  presented  by  appellants'  assignment  of  error,  that  the  verdict  of  the  jury  is 
•contrary  to  evidence,  "for  the  reason  that  the  evidence,  without  contradiction 
or  conflict,  shows  that  the  contract  which  the  plaintiff  is  seeking  to  enforce 
in  this  action  was  a  wager  or  gambling  contract," etc.  According  to  the  tes- 
timony, the  original  transaction  is  clearly  such  as  has  been  denounced  by  this 
court  as  being  contrary  to  public  policy,  and  therefore  such  as  cannot  be  en- 
forced. Seeligtfon  v.  Lewis,  65  Tex.  215..  Counsel  for  appellee  concede  the 
proposition  that  the  original  contract  will  not  support  an  action,  but  maintain 
that  Floyd  &  Co.  were  merely  acting  as  brokers  in  the  transaction.  It  is  well 
settled  that  a  contract  for  the  future  delivery  of  stocks,  produce,  or  other 
merchandise*  in  which  an  actual  delivery  is  not  contemplated,  but  only  a 
payment  of  the  difference  between  the  contract  price  and  the  value  of  the  ar- 
ticle at  the  time  agreed  upon  as  the  date  of  delivery,  is  a  mere  wagering 
contract,  which  will  not  support  an  action.  But  if  the  transaction  has  been 
.completed,  and  another  grows  out  of  it  collateral  to  it,  dependent  upon  a  new 
•consideration,  the  new  contract  is  not  vitiated  by  the  taint  of  the  old  one, 
and  will  be  enforced.  "It  has  been  observed  that  the  test  whether  a  demand 
connected  with  an  illegal  act  can  be  enforced  is  whether  the  plaintiff  requires 
any  aid  from  the  illegal  transaction  to  eetabish  his  case. "  Gilliam  v.  Brown* 
48  Miss.  641,  citing  Simpson  v.  Bloss,  7  Taunt.  246;  Roby  v.  West.  4  N.  H. 
:290.  . 

It  is  accordingly  held  that  when  one,  as  agent  of  another,  has  received 
money  growing  out  of  an  illegal  contract,  he  can  be.  made  to  pay  it  over  at 
the  suit  of  his  principal.  In  the  case  above  cited  {Gilliam  v.  Brown)  the  tea- 
tator  of  the  defendant,  as  the  agent  of  the  plaintiff,  took  the  latter1  s  cotton  to 
Memphis  during  the  war,  and  sold  it  there,  as  was  conceded,  in  violation  of 
law»  and  received  the  proceeds.    The  plaintiff  was  held  entitled  to  recover. 

In  Beeston  V.  Beaton,  L.  B.  1  Exch.  Div.  13,  the  court  held  that  the  plain- 
tiff could  recover  on  a  check  given  by  the  defendant  to  plaintiff  for  moneys 
received  by  defendant,  for  winnings  on  bets  made  by  defendant  with  third  per- 
sons, as  agent  of  plaintiff. 

In  Owen  v.  Davie,  1  Bailey,  815,  the  defendant  received  a  note  in  settle- 
ment of  the  joint  winnings  of  plaintiff  and  himself  at  cards.  He  transferred 
the  note  in  payment  of  a  gambling  debt  of  his  own  to  a  third  party,  who  re- 
ceived payment  of  the  maker  at  a  discount.  The  plaintiff  was  held  entitled 
to  recover  one-half  of  the  amount  which  was  actually  paid  by  the  maker  of 
the  note. 

In  these  cases,  arid  in  many  similar  ones,  which  need  not  be  cited,  it  is  held 
that  the  cause  of  action  is  not  dependent  upon  the  illegal  transaction.  When 
the  plaintiff  shows  that  the  defendant  has  received  of  a  third  party  money  for 
his  own  use,  the  law  from  the  naked  fact  implying  a  promise,  the  case  is  made 
out  without  going  into  the  illegal  transaction,  and  the  defeudant  will  not  be 
permitted  to  set  up  the  illegality  of  the  original  contract  in  order  to  defeat  a 
recovery.  So  far  the  rule  seems  to  be  generally  concurred  in,  and  the  principle 
of  the  rule  is  intelligible.  There  are  authorities,  even  some  in  our  own  state, 
which  go  firther,  but  we  need'  not  discuss  them* 
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Counsel  for  appellee  seek  to  bring  this  case  under  the  rule  of  decision  laid 
down  in  the  eases  last  cited;  and  the  question  presents  itself  whether  there- 
is  sufficient  evidence  in  the  record  before  us  to  warrant  the  jury  in  finding 
that  a  case  existed  in  which  Floyd  &  Co*,  upon  the  close  of  the  transaction, 
received  any  money  for  the  use  and  benefit  of  appellee.  Howie,  who  was  a 
member  of  the  firm  of  Floyd  &  Co.,  testified  that,  as  to  the  dealings  in  futures* 
that  firm  were  not  brokers,  but  were  dealing  on  their  own  account.  In  other 
words,  his  testimony  was  positively  and  distinctly  to  the  effect  that,  when 
Floyd  &  Co.  accepted  an  order  or  contract  for  future  delivery,  they  accepted 
it  for  themselves  as  principals,  and  not  as  agents  of  another.  He  also  testi- 
fied that  in  the  particular  transaction  in  question  in  this  suit  Floyd  &  Co.  dealt 
upon  their  own  account.  The  testimony  of  Leopold  is  substantially  to  the- 
same  effect.  We  have  failed  to  find  anything  in  the  record  which  is  in  con* 
diet  with  this  evidence.  The  testimony  of  appellee  does  not  show  that  he 
knew  any  one  in  the  transaction,  except  Leopold  and  Floyd  &  Co.  Neither 
does  that  of  his  silent  partner  in  the  contract;  There  is  strong  evidence  tend- 
ing to  show  that  Floyd  &  Co.  were  held  out  as  brokers.  Perhaps  the  verdict 
should  be  held  conclusive  upon  that  question,  for  the  reason  that,  as  we  think, 
there  was  sufficient  evidence  to  warrant  the  jury  in  finding  that  Floyd  &  Co. 
are  estopped  to  deny  the  agency  of  Leopold,  and  in  the  contract  signed  by  him* 
they  are  named  as  brokers.  But  appellee's  case  does  not  rest  upon  the  fact, 
that  Floyd  So  Co.  permitted  themselves  to  be  held  out  as  brokers,  or  were  in 
fact  such.  His  case  is  not  maintainable  against  Floyd  &  Co.  by  proof  that 
they  were  acting  for  third  parties,  or  that  they  are  estopped  to  deny  that  fact,, 
but  he  must  show  that,  as  a  matter  of  fact,  in  a  settlement  of  his  contract, 
Floyd  So  Co.  received  of  some  third  party  for  his  use  the  sum  of  money  which 
he  seeks  to  recover.  There  is  no  proof  whatever  of  the  intervention  of  any 
third  party  in  this  transaction,  ox  that  any  money  was  ever  paid  to  Floyd  & 
Co.  for  plaintiff  on  its  account.  The  payment  of  money  to  them  lor  his  use- 
is  the  gist  of  the  only  action  he  can  maintain  against  Floyd  &  Co.  growing 
out  of  the  contract  disclosed  by  the  evidence.  The  evidence  shows  that  the 
money  which  was  coming  to  plaintiff  under  the  contract  was  sent  by  Floyd  & 
Co.  to  Leopold,  but  there  is  no  testimony  showing  that  the  money  was  paid 
to  Floyd  &  Co.  for  plaintiff  by  any  one.  This  latter  was  an  affirmative  fact,, 
which  it  was  incumbent  upon  plaintiff  to  prove  in  order  to  maintain  his  suit 
against  that  firm.  The  mere  fact  that  they  may  have  been  held  out  as  brok- 
ers, and  may  ostensibly  have  contracted  as  brokers,  does  not  proye  that  in  this- 
particular  transaction  they  had  a  principal,  and  that  such  principal  paid  them 
the  money  for  plaintiff.  We  conclude  that  the  verdict  of  the  jury  as  to  Floyd 
&  Co.  is  not  supported  by  the  evidence,  and  that,  therefore,  the  judgment  must 
be  reversed. 

What  we  have  said  as  to  the  verdict  against  Floyd  &  Co.  does  net  apply  to 
that  against  Leopold.  It  is  shown  that  Floyd  &  Co.  placed  the  money  in  bis- 
hands,  if  not  for  the  benefit  of  plaintiff  by  name,  at  least  in  settlement  of  his 
contract.  The  principles  we  have  already  announced  we  think  sufficient  to- 
Show  that  the  illegality  of  the  transaction  does. not  stand  in  the  way  of  plain- 
tiff's recovering  a  judgment  against  him.  But  the  reversal  of  the  judgment 
as  to  Floyd  &  Co.  reverses  it  as  to  him. 

We  are  of  the  opinion  that  the  exceptions  to  the  petition  on  the  ground  of 
the  misjoinder  of  parties  and  of  multifariousness  were  not  well  taken.  If  the 
plaintiff  had  shown,  as  he  alleged,  that  Floyd  &  Co,  had  received  the  sum  of 
money  sued  for  from  some  third  party  on  account  of  plaintiff,  and  that  they 
had  remitted  it  to  Leopold,  and  .that  he  had  failed  to  pay  it  over,  they  would 
have  a  cause  of  action  both  against  Leopold  and  the  company;  and*  since  both 
causes  grew  out  of  the  same  transaction,  they  could  be  joined  in  the  same 
suit.  We  also  think  that  our  system  of  pleading  permits  a  plaintiff,  who  ia 
doubtful  about  the  particular  facts  which  he  can  establish,  to  plead  in  the  al- 
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tentative,  without  rendering  hid  pleading  demurrable  for  inconsistency  or 
multifariousness.  The  testimony  in  this  case  shows  that  the  exact  relations 
between  the  defendants  existing  at  the  time  the  cause  of  action  arose  were 
not  definitely  known  to  any  one  but  themselves,  and  seems  to  illustrate  the 
necessity  which  frequently  exists  of  permitting  alternative  allegations. 
Whether  under  a  given  state  of  facts  one  is  to  be  considered  as  the  agent  or 
partner  of  another  is  often  difficult  to  determine,  and  in  such  a  case  it  is 
peculiarly  proper  to  permit  a  party  to  allege  that  he  is  either  the  one  or  the 
other,  when  the  liability  would  be  the  same  either  way. 
The  judgment  is  reversed,  and  the  cause  remanded. 


St.  Louis,  A.  &  T.  Ry.  Co.  v.  Welch. 

(Supreme  Court  of  Texas.    December  14, 1888.) 

1.  Hastbb  and  Sbbvaht— Fjbllow-Sxhvjlnts— Negligence  of  Co-Emflotbs. 

A  foreman  of  a  bridge  gang  upon  a  railroad  and  employes  operating  a  train  on 
the  road  are  **  fellow-servants. n  in  the  sense  that  precludes  the  former  from  *  re- 
covery from  the  company  for  injuries  resulting'  from  the  negligence  of  the  latter.1 
9.  Bun— Whbk  Relation  Exists.    • 

Plaintiff  should  be  considered  as  being  "on  duty n  while  asleep  upon  a  car  pro- 
vided for  the  purpose  by  the  company,  and  under  his  contract  subject  to  be  called 
out  for  duty  at  any  moment. 

Appeal  from  district  court,  Smith  county;  Felix  J.  McCord,  Judge. 

Action  by  L.  Welch  against  the  St.  Louis,  Arkansas  &  Texas  Railway  Com- 
pany, to  recover  damages  for  personal  injuries  sustained  through  the  alleged 
negligence  of  defendant's  servants.  Defendant  appeals  from  a  judgment  for 
plaintiff. 

N.  Webb  FirUey,  for  appellant.    John  M.  Duncan,  for  appellee. 

Gaines,  J.  This  was  an  action  for  personal  injuries,  brought  by  appellee 
against  appellant.  The  case  made  by  the  plaintiff  showed  the  following  facts : 
The  plaintiff  was  the  foreman. of  a  bridge  gang  in  the  employment  of  the  de- 
fendant company,  engaged  in  putting  in  and  repairing  bridges  along  the  line 
of  its  road.  About  3  o'clock  in  the  morning,  on  the  day  of  the  accident,  he 
was  asleep  in  the  bunk  of  a  sleeping  car  provided  by  the  company  for  the 
purpose,  which  was  lying  on  a  side  track  of  the  railway  in  the  town  of  Gilmer. 
At  the  time  mentioned  the  employes  of  the  defendant  operating  a  freight 
train  on  its  road  negligently  ran  the  train  rapidly  upon  the  side  track,  and 
struck  the  car  upon  which  he  was  sleeping  with  such  violence  that  he  was 
thrown  from  his  bunk,  and  seriously  injured.  He  and  the  employes  who 
caused  the  injury  were  engaged  in  different  departments  of  the  company's 
road.  His  employment  was  in  the  bridge  department,  and  he  received  his 
instructions  from  the  superintendent  or  management  of  that  department, 
while  the  employes  on  the  train  were  working  in  the  transportation  depart- 
ment, and  were  under  the  orders  of  its  superintendent.  It  appears  from  the 
testimony  that  the  plaintiff  was  subject  to  the  orders  of  the  company  to  go 
out  on  duty  at  any  time.  Without  referring  to  the  assignments  of  error,  it 
is  sufficient  to  say  here  that  the  two  questions  presented  by  the  record  are 
whether  the  plaintiff  and  the  employes  of  the  train  are  to  be  deemed  fellow- 
servants,  in  the  sense  that  precludes  him  from  a  recovery  of  the  company  for 
injuries  inflicted  by  reason  of  their  negligence;  and,  if  so,  whether  he  is  to 
be  considered  as  on  duty  at  the  time  of  the  accident. 

1  As  to  who  are  fellow-servants  within  the  rule  exempting  the  master  from  liability 
vo  one  caused  by  the  negligence  of  the  other,  see  Wolcott  v.  Studebaker,  84  Fed.  Rep. 
S,  and  note;  Brown  v.  Sullivan,  (Tex.)  ante,  888,  and  cases  cited;  Keith  v.  Coal  Co., 
(Ga.)  7  B.  E.  Rep.  166,  and  note. 
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Upon  the  question,  who  are  to  be  held  "fellow-servants, "  in  the  legal  i 
of  that  term,  there  is  great  contrariety  of  ]  udiclal  opinion.  The  doctrine  that 
one  fellow-servant  cannot  recover  of  the  master  for  injuries  inflicted  through 
the  negligence  of  bis  fellow-servant  is  of  comparatively  recent  origin.  It 
was  first  announced  in  1837,  in  the  English  court  of  exchequer,  in  the  case 
of  Priestly  v.  Fowler,  3  Mees.  &  W.  1.  The  supreme  court  of  South  Carolina 
laid  down  the  same  rule  in  the  case  of  Murray  v.  Railroad  Co.,  1  McMuL 
385.  This  case  was  decided  in  1841,  and  is  the  first  case  in  which  the  rule 
was  applied  in  this  country.  The  opinion  shows  that  the  court  were  una- 
ware of  the  decision  in  Priestly  v.  Fowler,  supra.  In  1842  the  subject  was 
very  carefully  considered  by  the  supreme  court  of  Massachusetts  in  the  case 
of  Farwell  v.  Railroad  Corp.,  4  Mete.  49,  and  the  same  doctrine  was  an- 
nounced. This  has  become  the  leading  case,  aud  has  been  rigidly  followed 
by  the  courts  of  England  and  by  a  majority  of  the  courts  in  this  country. 
The  question  of  persons  employed  in  different  departments  of  the  same 
general  business  of  the  common  master  was  considered  in  that  case,  and  in 
discussing  it  Chief  Justice  Shaw,  who  delivered  the  opinion,  uses  this  lan- 
guage: "It  was  strongly  pressed  in  argument  that  although  this  might  be 
so,  where  two  or  more  servants  are  employed  In  the  same  department  of 
duty,  where  each  can  exert  some  influence  over  the  conduct  of  the  other,  and 
thus  to  some  extent  provide  for  his  own  security,  yet  that  it  could  not  apply 
where  two  or  more  are  employed  in  different  departments  of  duty,  at  a  dis- 
tance from  each  other,  and  where  one  can  in  no  degree  influence  or  control 
the  conduct  of  another.  But  we  think  this  is  founded  upon  a  supposed  dis- 
tinction, on  which  it  would  be  extremely  difficult  to  establish  a  practical  rule. 
When  the  object  to  be  accomplished  is  one  and  the  same,  when  the  employ- 
ers are  the  same,  and  when  the  several  persons  employed  derive  their  author- 
ity and  compensation  from  the  same  source,  it  would  be  extremely  difficult 
to  distinguish  what  constitutes  one  department  and  what  a  distinct  depart- 
ment of  duty." 

The  language  employed  in  the  last  sentence  quoted  has  been  generally 
used  by  courts  and  text  writers  as  the  basis  of  the  definition  of  the  term 
"fellow-servants."  Substantially  the  same  language  has  been  frequently  em- 
ployed by  our  own  courts  in  defining  the  term.  Railway  Co.  v.  Rider,  62 
Tex.  267;  Railway  Co.  v.  Harrington,  Id.  597;  Railway  Co.  t.  Watts,  63 
Tex.  549. 

The  rule  so  announced  in  FarwelVs  Case  has,  as  previously  intimated,  been 
followed  closely  in  the  courts  of  England,  and  generally  in  the  American 
courts,  in  its  broadest  application.  Latterly  there  has  been  shown  some  dis- 
position to  modify  the  doctrine,  but  it  has  mainly  been  in  the  direction  of 
making  a  distinction  between  servants  of  a  different  grade.  The  case  of  Rail- 
road Co.  v.  Ross,  112  U.  S.  377,  5  Sup.  Ct.  Rep.  184,  is  a  case  of  this  latter 
character.  As  to  service  in  different  departments  of  the  same  common  em* 
ployment,  there  is  less  conflict  of  authority.  In  the  courts  of  a  few  of  the 
states  it  has  been  held  that  the  employes  in  different  branches  of  the  same 
general  employment  are  not  fellow -servants.  This  is  the  rule  in  Illinois, 
TRailroad  Co.  v.  Moranda,  108  111.  576,)  in  Tennessee,  {Railroad  Co.  v.  Jonts, 
9  Helsk.  27;)  in  Kentucky,  [Railroad  Co.  v.  Cacens,  9  Bush,  559;)  in  Georgia, 
(Cooper  v.  Mullins,  30  Ga.  150;)  and  perhaps  in  Virginia,  (Moon  v.  Rail- 
road Co.,  78  Va.  745.)  This  was  the  ruling  in  Indiana  in  the  earlier  decis- 
ions, (Qillenwater  v.  Railroad  Co.,  5  Ind.  339;  Fitzpatrlck  v.  Railroad  Co., 
7  Ind.  436;)  but  these  cases  have  since  been  overruled,  (Railway  Co.  v.  Ar- 
nold, 31  Ind.  174.)  Judge  Thompson,  in  his  work  on  Negligence,  lays  this 
down  as  the  "exceptional"  doctrine.  2  Thomp.  Neg.  1026.  Our  researches 
have  satisfied  us  that  this  is  correct,  and  that  the  great  weight  of  authority  is 
the  other  way.  The  cases  are  too  numerous  for  citation,  but  see  Thomp. 
Xeg.  supra;  Shear.  &  R.  Neg.  §§  108,  109;  Whart.  Neg.  §  230;  Wood,  Mast. 
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&  Serr.  §  425.  See,  also,  Patt.  By.  Accident  Law,  §§  324,  325,  where  the 
cases  are  grouped. 

In  reference  to  these  citations,  the  caution  is  to  be  observed  that  in  many 
of  the  cases  in  which  certain  employes  were  not  held  fellow-servants  it  was 
upon  the  ground  that  the  6ne  was  subject  to  the  control  of  the  other.  In 
considering  this  question,  there  is  danger  of  a  mistake  growing  out  of  that 
class  of  cases  which  bold  a  railroad  company  liable  to  its  servants  operating 
its  trains  for  injuries  resulting  from  negligence  in  the  keeping  of  the  track. 
In  deciding  these  cases,  the  courts  sometimes  say  that  the  train-men  and  the 
track-repairers  are  not  fellow-servants;  and  it  is  pretty  generally  held  that 
in  these  cases  the  person  charged  with  the  duty  of  keeping  up  the  track  is  the 
representative  of  the  company,  and  not  a  servant  only.  But  the  true  rule, 
as  we  take  it,  is  that  it  is  the  implied  obligation  and  duty  of  the  company  to 
its  employes  to  furnish  a  safe  track.  But  in  the  present  case,  if  we  should 
hold  that  the  plaintiff,  as  to  repairing  bridges,  etc.,  was  the  representative  of 
the  company,  and  that  the  servants  in  the  transportation  department  could 
recover  for  injuries  resulting  from  his  neglect,  it  would  not  follow  that  he 
could  recover  for  their  negligence.  A  servant  maybe  a  representative  of  the 
company  in  one  relation;  a  fellow-servant  with  co-employes  in  another. 
Crispin  v.  Babbitt,  81  N.  Y.  516. 

Recurring  to  our  own  decisions,  we  think  it  has  been  decided  in  the  case 
of  Dallas  v.  Railway  Co.,  61  Tex.  196,  that  service  in  different  departments 
of  duty  does  not  exempt  an  employe  of  a  railroad  company  from  the  operation 
of  the  general  rule.  There  the  railroad  company  was  engaged  in  construct- 
ing an  extension  of  its  line.  The  plaintiff  had  been  employed  in  watching 
the  ties  along  the  line,  but  had  undertaken  for  the  company  to  procure  and 
record  a  deed,  and  in  the  discharge  of  this  duty  took  passage  upon  the  con- 
struction train,  when  he  was  injured  by  the  negligence  of  the  employes  who 
were  operating  the  train.  He  was  held  not  entitled  to  recover.  We  under- 
stand the  decision  to  be  placed  upon  the  broad  ground  that  the  fact  that  plain- 
tiff, though  engaged  in  a  different  line  of  duty  from  the  employes  who  were 
running  the  train,  was  their  fellow-servant.  We  confess  that  the  reasoning 
upon  which  the  rule  has  been  adopted  is  not  very  satisfactory.  It  is  said 
that  when  the  servant  accepts  the  employment  of  the  master  he  impliedly  as- 
sumes the  risk  of  the  negligence  of  his  fellow-servants.  The  argument  seems 
illogical.  It  amounts  to  saying  that  the  law  is  that  he  cannot  recover  because 
he  takes  the  risk,  and  that  he  takes  the  risk  because  the  law  is  so.  By  a  par- 
ity of  reasoning,  we  might  assume  that  he  takes  the  risk  of  his  master's  own 
personal  negligence,  and  that,  therefore,  the  master  would  not  be  liable  to  a 
servant  for  such  negligence.  A  more  reasonable  ground  is  that  of  public 
policy.  It  is  frequently  asserted  as  the  true  basis  of  the  doctrine,  and  is 
founded  upon  the  theory  that  it  is  calculated  to  make  servants  in  a  common 
employment  watchful  of  each  other,  and  thereby  to  promote  carefulness  in 
the  performance  of  their  duties.  If  this  is  to  be  taken  as  the  true  ground, 
the  rule  should  be  confined  to  those  servants  whose  duties  bring  them  into 
such  juxtaposition  that  one  would  be  enabled  to  observe  the  negligence  of  his 
fellows.  But,  however  unsatisfactory  may  be  the  reasons  for  the  doctrine,  it 
is  too  well  established,  and  its  limits,  in  so  far  as  the  question  before  us  is  con- 
cerned, are  too  well  defined,  to  permit  us  to  intrench  upon  it.  We  feel  con- 
strained, both  by  the  former  opinions  of  this  court  and  the  great  weight  of  au- 
thority elsewhere,  to  hold  that  the  employes  who  were  operating  the  train 
which  caused  the  injury  in  this  case  were  the  fellow-servants  of  the  plaintiff. 
If  we  could  bold  it  an  open  question,  our  ruling  might  be  otherwise;  but  we 
consider  the  doctrine  too  firmly  established  to  be  changed,  except  by  the  ac- 
tion of  the  legislature. 

The  other  proposition  in  this  case  requires  no  extended  discussion.  The 
plaintiff  at  the  time  of  the  accident  was  asleep  on  a  car  belonging  to  the  com- 
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pany,  provided  by  it  for  that  purpose,  which  was  placed  upon  its  side  track. 
He  was  liable  to  be  called  upon  at  any  moment  to  go  out  with  his  gang  upon 
duty  upon  the  road.  We  think  he  must  be  held  to  have  been  upon  duty  at 
the  time  he  received  the  injury.  That  the  accident  occurred  when  he  was 
resting  from  his  labors,  we  think  makes  no  difference.  He  was  subject  to 
the  call  of  the  company  at  the  time,  and  his  case  differs  from  that  of  other 
servants  who  engage  for  certain  hours  of  employment,  and  who  are  injured 
during  the  intervals  in  which  the  master  has  no  claim  upon  bis  services.  We 
think  the  court  should  have  instructed  the  jury  that  if  plaintiff  was  foreman 
of  the  bridge  gang,  and  was  injured  by  the  negligence  of  the  employes  operat- 
ing a  train  on  the  road,  he  was  the  fellow-servant  of  such  employes;  and  also 
that  if  at  the  time  of  the  accident  he  was  asleep  upon  a  car  provided  for  the 
purpose  by  the  company,  and  under  his  contract  was  subject  to  be  called  out 
for  duty  at  any  moment,  he  was  on  duty. 

The  assignment  that  the  court  erred  in  overruling  the  motion  for  a  new 
trial,  on  the  ground  that  the  evidence  is  not  supported  by  the  verdict,  sets 
out  fully  the  particulars  in  which  the  evidence  fails  to  support  the  verdict* 
and  is  well  taken. 

The  judgment  will  accordingly  be  reversed,  and  the  cause  remanded. 


Merrill  e.  Taylor  et  ux. 
(Supreme  Court  of  Texas.    December  14, 1888.) 

1.  Hbsoviabxji  Ihstkumbrts— Action— Faxlubi  ov  CoHsiuanATioir— Fraud. 

In  an  action  on  notes  given  for  real  and  personal  property  sold  together,  defend- 
ants pleaded  failure  of  consideration  in  that  they  were  Induced  to  buy  through 
the  false  representations  of  plaintiff  as  to  the  quantity  and  value  of  the  property. 
Held,  that  to  charge  that  if  such  misrepresentations  were  made,  as  alleged;  it  would 
be  a  good  defense,  but  that,  if  defendants  examined  the  property  before  purchas- 
ing, no  reduction  for  deficiencies  should  be  made,  unless  plaintiff  by  stratagem 
prevented  a  full  investigation,  is  error  when  such  stratagem  is  not  alleged  in  the 
answer,  though  there  is  evidence  to  establish  it. 

2.  Buns— Deduction  po*  Dbfictbxcies. 

Such  a  charge  is  erroneous  where  it  directs  a  deduction  for  the  deficiencies  if 
plaintiff  prevented  such  full  and  satisfactory  examination,  as  defendants'  knowl- 
edge of  facts  acquired  by  partial  investigation  would  not  be  obliterated  by  any  hin- 
derance  to  further  inspection  interposed  by  plaintiff. 
8.  Sams. 

The  measure  of  reduction  for  such  partial  failure  of  consideration  is  such  propor- 
tion of  the  agreed  price  of  the  entire  property  as  the  deficiency  bears  to  the  prop- 
erty as  represented,  and  it  is  error  to  instruct  the  jury  to  deduct  the  amount  of  the 
deficiencies  from  the  purchase-money  notes. 

4.  EstoppM/— In  Pais— Pat ments  on  Account. 

The  fact  that  defendants  occupied  the  land,  and  took  possession  of  the  personal 
property  after  their  purchase,  and  made  payments  on  their  notes  without  objection 
as  to  the  fraud  in  such  representations,  would  not  estop  them  from  making  said 
defense,  such  conduct  not  having  induced  plaintiff  to  any  action. 

5.  Evidence— Competency. 

In  such  case  the  value  of  adjoining  lands  is  incompetent  evidence  for  the  purpose 
of  ascertaining  the  relative  value  of  the  land  in  controversy,  and  of  the  personal 
property  included  In  the  sale. 

Appeal  from  district  court,  Gregg  county;  William  Stedman,  Special 
Judge. 

Action  by  Granville  Merrill  against  William  H.  Taylor  and  Fidelia  Taylor, 
his  wife,  to  enforce  a  vendor's  lien  on  certain  land.  Judgment  for  defend- 
ants, and  plaintiff  appeals. 

John  M*  Duncan,  for  appellant. 

Walker,  J.  This  is  a  suit  filed  June  4,  1884,  by  Merrill  against  W.  H. 
Taylor  and  Fidelia  Taylor,  husband  and  wife,  to  recover  the  sum  of  $3,205 
and  interest,  balance  due  on  five  vendor's  lien  notes  executed  on  June  20, 
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1881,  by  appellees  in  favor  of  A.  B.  and  S.  A.  Merrill,  and  afterwards  by  the 
latter  indorsed  to  api>ellant,  and  to  foreclose  the  vendor's  lien  retained  to  se- 
cure same  on  certain  lands  in  plaintiff's  petition  described.  Defendants  below 
answered  by  demurrer  general  denial,  and  specially  that  the  consideration 
for  the  notes  had  wholly  failed,  which  plea  of  failure  of  consideration  was,  in 
substance,  as  follows: .  That  defendants  were,  before  the  purchase,  residents 
of  another  state,  and  were  led  to  the  purchase  by  newspaper  advertisement, 
by  A.  B.  Merrill,  which  offered  a  fine  farm,  a  lot  of  personal  property,  hogs, 
cattle,  etc.,  for  sale,  and  placing  a  high  value  on  same;  that  defendants  saw 
Merrill,  and  he  made  representations  to  them  about  the  quality  of  the  land, 
amount  and  value  of  personal  property,  etc.,  which  were  intended  to  deceive 
defendants,  and  which  were  untrue:  that  upon  such  false  representations  the 
purchase  was  made,  notes  executed,  and  defendants  came  into  possession; 
that  the  sale  included  a  lot  of  farm  belongings,  besides  horses,  hogs,  cattle, 
etc.,  all  of  which  were  found  to  be  far  short  of  representation  in  quantity  and 
value;  that  defendants  had  paid,  at  the  time  of  the  sale,  on  the  purchase  price 
of  the  whole  property,  $2,000  cash,  which  was  more  than  the  whole  property 
bought  was  worth ;  and  they  pray  that  the  notes  sued  on  be  canceled,  etc. 
To  this  answer  plaintiff  below  filed  a  reply,  alleging,  in  substance,  that  there 
was  no  fraud  practiced;  that  both  defendants  went  upon  the  land  and  viewed 
all  the  property  before  they  purchased,  paid  any  money,  or  executed  the  notes; 
that  they  made  payments  on  the  notes  long  subsequent  to  moving  on  the  land, 
and  taking  possession  of  all  the  property,  without  ever  claiming  failure  of 
consideration,  or  expressing  dissatisfaction;  that  the  bill  of  sale  to  the  per- 
sonalty recites  the  cash,  $2,000,  received  for  the  personalty,  and  conveys  the 
property  in  the  terms  "more  or  less."  Upon  these  issues  the  case  was  tried, 
and  verdict  and  judgment  rendered  for  defendants,  and  plaintiff  appeals. 

The  above  statement,  which  is  full,  is  adopted  from  brief  of  appellant.  The 
court  charged  upon  the  defense.  "If  you  believe  from  the  evidence  that  the 
said  A.  B.  Merrill  made  to  the  defendants  any  representations  touching  the 
condition  of  said  tracts  of  land,  as  to  the  fences  thereon,  the  number  and  con- 
dition of  the  houses  thereon,  the  quantity  of  the  open  land  on  said  tracts,  and 
the  condition  of  said  open  land  as  to  a  state  of  cultivation,  and  of  other  mat- 
ters appendant  and  connected  with  said  tracts  of  land,  and  that  such  repre- 
sentations were  made  by  means  of  an  advertisement  printed  in  a  newspaper 
published  in  the  city  of  Cincinnati,  in  the  state  of  Ohio,  or  by  verbal  statements 
to  the  defendants,  or  both,  and  that  said  representations  were  not  true,  but 
overstated  the  condition  of  said  fences,  the  quantity  of  open  land,  the  number 
and  condition  of  the  houses,  antl  the  amount  and  quantity  of  other  matters  and 
things,  then  you  will  ascertain  the  value  of  said  deficiencies,  and  deduct  the 
amount  thereof  from  the  sum  of  the  principal  and  interest  of  said  notes.  But 
if  you  find  from  the  evidence  that  before  the  execution  of  said  notes  and  deeds 
the  defendants  came  to  Gregg  county  for  the  purpose  of  examining  said  tracts 
of  land  and  ascertaining  the  truth  of  said  representations,  and  did  so  examine 
the  lands,  and  were  afforded  full  opportunity  for  examining  said  lands,  and 
were  satisfied  with  the  examination  so  made,  then  you  will  make  no  deduc- 
tion on  account  of  said  deficiencies,  unless  they  were  prevented  from  making 
a  full  and  satisfactory  examination  of.  said  lands  by  the  interference  and  de- 
vice of  said  A.  B.  Merrill;  and  if  such  were  practiced  on  them,  then  you  will 
make  a  deduction  of  the  value  of  said  deficiencies  as  aforesaid.  And  if  you 
believe  from  the  evidence  that  at  the  time  of  the  sale  and  conveyance  of  said 
land  the  said  A.  B,  Merrill  sold  to  the  defendants  certain  articles  of  personal 
property,  as  described  in  the  deeds  read  to  you,  or  the  testimony  of  the  wit- 
nesses before  you,  or  both,  and  that  the  value  of  said  personal  property  con- 
stituted a  part  of  the  consideration  of  said  notes,  and  that  the  sale  and  con- 
veyance of  said  lands  and  personal  property  constituted  one  and  the  same 
transaction ;  and  if  you  further  find  that  said  Merrill  did  not  deliver  to  said 
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defendants  all  the  personal  property  sold  by  him  to  them,  then  you  will  ascer- 
tain the  value  of  the  personal  property  not  so  delivered  according  to  the  terms 
of  the  sale  thereof,  and  you  will  deduct  the  value  of  the  same  from  the  amount 
due  on  said  notes;  but  if  you  believe  from  the  evidence  that  when  the  defend- 
ants came  to  Gregg  county  to  examine  the  said  lands  aforesaid,  the  object  of 
their  visit  was  also  to  examine  the  said  personal  property,  to  learn  as  to  the 
truth  of  said  representations  made  respecting  it  by  the  said  A,  B.  Me/rill,  and 
did  so  examine  it,  and  were  fully  satisfied  therewith,  then  you  will  not  deduct 
the  value  of  the  property  not  so  delivered  to  them  by  said  Merrill,  unless  the 
said  Merrill,  by  strategem  or  device,  threw  the  defendants  off  their  guard, 
and  thereby  prevented  a  full  and  fair  examination  of  said  property.  In  that 
case  you  will  deduct  from  the  amount  due  on  said  notes  the  value  of  the  ar- 
ticles not  so  delivered  as  aforesaid.1' 

The  deed  by  A.  B.  Merrill  and  wife  to  the  defendants  for  the  land,  and  the 
bill  of  sale  from  A.  B.  Merrill  to  defendants,  were  executed  at  the  same  time. 
The  personal  property  was  described  as  "on  or  appurtenant  to  the  Merrill 
homestead, "  conveyed,  and  the  several  items  were  enumerated  in  the  bill  of 
sale.  It  appeared  that  the  defendants  came  from  their  former  residence  in 
Toledo,  Ohio,  to  Gregg  county,  Tex.,  for  the  purpose  of  examining  said  es- 
tate. They  remained  upon  the  premises  at  least  two  nights  and  the  interven- 
ing day.  During  this  time  the  defendants  were  partly  employed  in  examin- 
ing the  property.  There  is  some  testimony  that  A.  B.  Merrill  took  them  to 
see  the  parts  of  the  plantation  which  were  not  out  of  repair.  Some  testimony 
tends  to  show  that  he  misled  defendants,  and  did  not  point  out  the  deficien- 
cies, which  were  great  and  many  when'  compared  with  his  representations, 
both  in  the  advertisement  and  in  his  oral  descriptions.  But  little  opportunity 
was  afforded  for  knowing  the  facts  as  to  the  number  of  hogs  and  cattle  about 
the  place.  It  is  evident,  however,  that  the  general  condition  of  the  farm, 
buildings,  fields,  orchards,  etc.,  could  have  been  known  by  defendants  during 
the  time  they  were  upon  it. 

The  charge  is  considered  erroneous  in  several  particulars:  ( 1)  It  referred 
to  testimony  to  Merrill's  strategy  in  preventing  a  full  investigation,  when 
this  was  not  alleged.  In  the  specific  acts  of  fraud  this  was  omitted.  (2)  It 
failed  to  give  any  effect  whatever  to  the  investigation  made  by  the  defend- 
ants, save  as  if  full  and  satisfactory;  but  the  jury  were  directed  that  if  they 
found  that  Merrill  had  in  any  way  hindered  investigation  they  should  deduct 
the  full  value  of  the  deficiencies.  Whatever  effect  Merrill's  conduct  may  have 
had  in  hindering  further  investigations,  it  did  not  and  could  not  obliterate 
from  the  minds  of  the  defendants  the  knowledge  they  had  already  acquired  by 
their  inspection,  partial  though  it  may  have  been.  To  the  extent  of  the  de- 
ficiencies apparent,  and  of  which  they  must  have  known,  the  defendants,  in 
completing  the  purchase,  could  not  complain.  Whatever  they  knew  or  should 
have  known  by  the  examinations  would  not  be  affected  by  the  misrepresenta- 
tions of  Mjerrill.  (3)  It  seems  that  in  the  effort  to  establish  a  partial  failure 
of  consideration  that  the  estimated  value  of  the  entire  property  should  form  a 
basis  for  an  estimation  of  the  measure  of  damages,  or  the  extent  of  the  failure 
proved;  that  is,  upon  such  partial  failure  the  deduction  to  be  made  on  account 
of  it  should  be  such  proportion  of  the  agreed  price  of  the  entire  property  as 
the  deficiency  bears  to  the  property  as  represented.  This  might  be  difficult 
to  ascertain,  but  the  practical  judgment  of  an  intelligent  jury  would  be  equal 
to  the  task. 

The  court  did  not  err  in  failing  to  charge  upon  the  conduct  of  defendants, 
subsequent  to  the  sale,  in  making  payments,  and  keeping  silence  as  to  facts 
from  which  an  estoppel  could  be  inferred.  This  is  not  an  effort  to  rescind  the 
contract.  Besides,  Merrill  was  not  ind  uced  to  any  action  by  the  alleged  silence 
and  payments  by  the  defendants,  which  are  insisted  upon  as  evidencing  or 
constituting  an  estoppel.  DlgWzBdbyGoOgle 
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The  testimony  as  to  value  of  adjoining  lands  was  properly  excluded.  The 
value  of  the  Jands  conveyed  was  a  proper  subject  of  inquiry  in  order  to  give 
assistance  to  the  jury  in  estimating  the  relative  value  of  the  land,  and  of  the 
articles  of  personal  property,  to  the  whole  purchase. 

For  the  errors  in  the  charge  above  noted  the  judgment  is  reversed.  Be- 
versed  and  remanded. 


DrxoN  et  al.  t>.  Sanderson. 
(Supreme  Court  of  Texas.    December  21, 1888.) 

1.  Husband  and  Wife— Community  Pbop»btt— Prize  in  Lottery. 

Money  received  as  a  prize  on  a  lottery  ticket  purchased  with  the  separate  money 
of  the  wife  is  community  property ;  Rev.  St.  Tex.  art.  2852,  providing  that  all  prop- 
erty acquired  by  either  husband  or  wife  during  marriage,  except  that  acquired  by 
gift,  devise,  or  descent,  shall  be  deemed  the  common  property  of  both. 

2.  Fraudulent  Conveyances—From  Husband  to  Wife— Evidence. 

A  voluntary  conveyance  by  a  husband  to  his  wife  cannot  be  held  fraudulent  as  to 
creditors,  where  botn  testify,  by  deposition,  that  at  the  time  he  had  ample  means 
to  pay  all  his  debts,  and  they  are  not  cross-examined  or  contradicted,  and  where 
they  asked,  and,  on  objection,  were  refused,  a  postponement  of  the  trial,  that  they 
might  appear  and  testify  more  fully. 

Appeal  from  district  court,  Ellis  county;  Anson  Rainet,  Judge. 
Action  by  T.  A.  Dixon  and  another  against  J.  8.  Sanderson.    Plaintiffs 
appeal. 

Coombes  &  Qano  and  M.  B.  Templeton,  for  appellants. 

Stayton,  C.  J.  This  is  a  suit  brought  by  Mrs.  Dixon  to  enjoin  the  sale  of 
a  house  and  lots  under  an  execution  issued  against  her  husband.  She  claims, 
and  the  evidence  is  sufficient  to  show,  that  some  time  during  her  coverture, 
with  one  dollar,  which  she  had  before  her  marriage,  she  bought  a  ticket  in 
the  Louisiana  State  Lottery,  on  which  a  prize  of  $15,000  was  drawn,  and  that 
with  a  part  of  this  the  lots  in  controversy  were  bought  and  the  improvements 
thereon  made.  It  is  further  shown  that  the  husband  agreed,  at  the  time  the 
lottery  ticket  was  bought,  that  whatever  prize  might  be  received  on  it  should 
be  the  separate  property  of  the  wife,  and  that  the  money  so  drawn  and  prop- 
erty bought  with  it  have,  as  between  the  husband  and  wife,  been  treated  as 
her  separate  estate.  The  lots  were  bought  on  June  13,  1883,  and  it  is  not 
made  to  appear  how  long  before  that  time  the  prize  was  received.  It  is  proved 
that  there  were  six  judgments  rendered  against  the  husband  in  1879,  aggre- 
gating about  $2,500,  and  that  these  were  settled  by  compromise  in  October, 
1883.  The  husband  became  indebted  to  appellee  in  1877  in  the  sum  of  $200, 
for  which  a  note  was  given,  due  one  year  after  date.  This  note,  after  the  ex- 
piration of  nearly  five  years,  was  unpaid,  when  the  husband  renewed  it  by 
another  note,  which  was  never  paid,  but  on  which  appellee  recovered  judg- 
ment on  April  22,  1885.  Under  this  judgtnent  an  execution  issued,  and  was 
levied  on  the  pioperty  in  controversy.  The  purpose  of  this  suit  is  to  restrain 
a  sale  under  this  levy.  Four  witnesses  who  lived  in  the  town  of  Ennis,  where 
the  property  seems  to  be  situated,  and  where  Dixon  seems  formerly  to  have 
lived,  testified  that  they  had  known  him  since  1875,  and  that  he  was  then  in 
mercantile  business  with  another  person,  and  failed  in  the  year  1879,  since 
when  he  has  been  generally  considered  insolvent,  and  without  any  property 
subject  to  execution.  These  witnesses,  however,  stated  that  they  did  not 
know  of  their  own  knowledge  that  Dixon  had  not  property  in  Dallas  county, 
at  all  times,  subject  to  execution.  Dixon  and  wife  both  testified  that,  at  the 
time  the  property  in  controversy  was  bought,  he  had  ample  means  to  pay  all 
his  debts,  but  neither  of  them  state  in  what  the  means  consisted,  and  it  ap- 
pears that  tlie  money  received  as  a  prize  was  placed  on  deposit  in  a  bank  in 
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New  Orleans  in  the  name  of  Mrs.  Dixon.    On  the  case  thus  made  the  court 
below  dissolved  the  injunction,  and  rendered  a  judgment  for  the  defendant. 

If  the  money  with  which  the  lots  were  bought  was  the  separate  property  of 
Mrs.  Dixon,  otherwise  than  through  girVof  her  husband,  there  can  be  no 
question  of  her  right  to  an  injunction;  for  the  deed  upon  its  face  does  not 
show  it  to  be  other  than  community  property,  and  a  sale  under  execution 
would  cloud  her  title. 

It  is  insisted  that  the  money  received  as  a  prize  became  the  separate  prop- 
erty of  Mrs.  Dixon,  by  reason  of  the  fact  that  the  lottery  ticket  on  which  it 
was  drawn  was  bought  with  money  owned  by  her  in  her  separate  right.  The 
statute  declares  that  "all  property  acquired  by  either  husband  or  wife  during 
marriage,  except  that  which  is  acquired  by  gift,  devise,  or  descent,  shall  be 
deemed  the  common  property  of  the  husband  and  wife."  Rev.  St.  art.  2852. 
That  the  prize  came  not  by  gift,  devise,  or  descent,  is  too  clear.  It  came  as  the 
fortuitous  result  of  a  contract  based  on  valuable  consideration  paid,  and  is  but 
the  profit  on  a  venture,  which,  like  other  profit,  not  resulting  from  the  in- 
creased value  of  a  thing  bought  with  the  separate  means  of  one  party  to  the 
marital  union,  becomes  the  common  property  of  the  husband  and  wife.  Prop- 
erty purchased  with  money,  the  separate  property  of  husband  or  wife,  or  taken 
in  exchange  for  the  separate  property  of  either,  becomes  the  separate  property 
of  the  person  whose  money  purchases  or  whose  property  is  given  in  exchange, 
in  the  absence  of  some  agreement,  express  or  implied,  to  the  contrary;  and, 
if  the  thing  purchased  or  taken  in  exchange  increases  in  value,  this  necessa- 
rily inures  to  the  benefit  of  its  owner.  Such  a  state  of  fact,  however,  is  not 
before  us,  and  we  are  constrained  to  hold  that  all  profit  realized  on  purchase 
of  the  lottery  ticket  became  community  property. 

As  between  the  husband  and  wife,  the  facts  are  sufficient  to  show  that  the 
money  received  tli rough  the  lottery  ticket  became  the  property  of  the  latter 
through  the  gift  of  the  husband;  and  the  inquiry  arises  whether  he  was  in 
condition  lawfully  to  divert  so  much  of  the  common  property,  and  thus  place 
it  beyond  the  reach  of  his  creditors.  If  the  husband  had  ample  means  remain- 
ing within  reach  of  his  creditors,  at  the  time  he  made  the  gift,  to  satisfy  all  their 
claims,  then  the  gift  to  his  wife  was  not  fraudulent,  and  ought  to  be  sustained. 
There  is  evidence  tending  to  show  that  he  was  considered  insolvent,  but  there 
was  no  witness  who  was  able  to  say  that  he  may  not  have  had,  at  all  times, 
in  an  adjoining  county,  property  subject  to  execution  sufficient  to  pay  his 
debts.  So  far  as  shown,  he  seems  to  have  paid  all  his  debts  except  that  due 
appellee,  which  on  April  22,  1885,  amounted  to  less  than  8825.  The  uncon- 
tradicted evidence  of  both  husband  and  wife  is  that  when  she  bought  the  prop- 
erty in  controversy  he  had  ample  means  to  pay  all  his  debts.  The  voluntary 
conveyance  of  property  by  one  indebted  is  evidence  of  fraudulent  intent,  and 
the  burden  of  showing  that  this  did  not  exist  rests  upon  the  donor.  This  may 
be  shown  by  proof  of  the  fact  that  the  debtor,  at  the  time  of  the  conveyance, 
had  ample  means  remaining  to  discharge  all  his  pecuniary  liabilities  then  ex- 
isting. If  a  donor  at  the  time  of^naking  a  gift  be  insolvent,  his  conveyance 
is  void,  for  its  necessary  effect  is  to  hinder,  delay,  or  defraud  creditors;  but 
the  mere  fact  of  indebtedness  alone  is  not  sufficient  to  render  a  voluntary 
conveyance  void.  If,  however,  looking  to  the  magnitude  of  the  gift,  the 
amount  of  indebtedness  existing,  and  the  value  and  character  of  the  property 
left  to  the  donor  after  making  the  gift,  it  does  not  appear  that  the  assets  re- 
maining in  the  hands  of  the  donor  were  ample  to  satisfy  all  his  debts,  then 
the  voluntary  conveyance  ought  to  be  held  fraudulent.  It  should  appear, 
also,  that  the  property  remaining  in  the  Jiands  of  the  donor,  even  if  sufficient 
to  discharge  all  his  debts,  was  such  as  was  readily  and  conveniently  accessi- 
ble to  his  creditors  under  the  ordinary  process  used  in  the  collection  of  debts, 
or  a  voluntary  conveyance  ought  to  be  held  fraudulent.  In  the  case  before 
us  the  evidence  of  Dixon  and  wife  was  taken  by  deposition,  aud  there  seems 


Tex.]  GALVESTON  WHARF  GO.  V.  GULF,  a  A  8.  F.  BY.  00.  537 

to  have  been  no  effort  made  to  ascertain,  by  cross-examination,  what  property, 
besides  that  given  by  the  husband  to  the  wife,  remained  in  his  hands  after 
the  gift.  Under  this  state  of  fact,  more  weight  ought  to  be  given  to  the  gen- 
eral statement  that  the  husband  had  ample  means  to  pay  his  debts  than  would 
be  given  to  such  statements  when  inquiry  had  been  made  as  to  what  prop- 
erty he  possessed,  and  there  was  a  failure  to  show  this. 

It  appears  from  a  bill  of  exceptions  that  there  was  some  misunderstanding 
as  to  the  time  when  the  cause  would  be  called  for  trial,  and  that  wheu  called 
an  application  was  made  for  a  postponement  of  the  trial,  in  order  that  the 
plaintiff  and  her  husband  might  be  present  and  testify  more  fully  than  had 
they  in  the  depositions  which  were  taken  before  the  amended  petition,  on 
which  the  cause  was  tried,  was  filed.  This  evidences  the  fact  that  there  was 
no  indisposition  to  state  every  fact  on  which  the  right  of  the  parties  might 
depend,  and  tends  to  show  a  desire  to  develop  the  facts  more  fully  than  had 
been  done  in  the  depositions.  This  opportunity  having  been  refused,  on  the 
objection  of  appellee,  we  are  of  opinion  that  he  ought  not  to  complain  if  full 
effect  be  given  to  the  uncontroverted  statements  made  by  plaintiff  and  her 
husband,  which,  so  considered,  were  such  as  to  entitle  plaintiff  to  a  judgment. 

The  judgment  of  the  court  below  will  be  reversed,*but,  as  there  is  reason 
to  believe  that  the  ease  has  not  been  developed  as  it  may  be,  the  cause  will  be 
remanded.    It  is  so  ordered. 


Galveston  Wharf  Co.  t>.  Gulf,  0.  &  S.  P.  Ry.  Co. 
(Supreme  Court  of  Texas.    January  18, 1889.) 

1.  BmwBNT  Domain— Condemnation  Proceedings— Jurisdiction  of  District  Court. 

Since  Rev.  St.  Tex.  art.  4182  et  seq.,  provide  for  condemnation  proceedings  by 
railroads  in  the  county  court,  the  district  court  has  no  jurisdiction  to  award  con- 
demnation in  a  suit  by  the  land-owner  against  the  railroad  for  use  and  occupation. 

2.  Trespass — To  Realty— Measure  of  Damages. 

When  one  occupies  the  land  of  another  by  mistake,  the  measure  of  damages  is 
what  the  owner  could  have  leased  it  for  had  the  other  not  occupied  it,  and  the  owner 
cannot,  by  notifying  the  trespasser  that  he  demands  a  certain  rent,  and  sending 
him  monthly  bills  at  that  rate,  raise  an  implied  contract  on  the  trespasser's  part  to 
pay  such  rate. 

Appeal  from  district  court,  Galveston  county. 

Action  by  the  Galveston  Wharf  Company  against  the  Gnlf,  Colorado  & 
Santa  Fe  Railway  Company  for  use  and  occupation.  From  the  judgment  of 
the  district  court  plaintiff  appeals. 

Wheeler  <£  Rhodes  and  C.  L.  Cleveland,  for  appellant.  Qresham,  Jones 
4k  Spencer,  for  appellee. 

Gaines,  J.  The  Gulf,  Colorado  &  Santa  Fe  Railway  Company  having  laid 
its  track  across  the  corner  of  a  lot  in  the  city  of  Galveston  belonging  to  the 
Galveston  Wharf  Company,  and  erected  certain  buildings  thereon,  the  latter 
brought  suit  against  the  former  to  recover  for  the  use  and  occupation  of  the 
property,  alleging  a  contract  to  pay  $100  per  month  rent.  The  defendant 
company  pleaded  a  general  denial;  and  also  pleaded  in  reconvention  that  the 
property  (describing  it)  was  necessary  to  its  uses,  and  that  it  bad  tendered  the 
plaintiff  the  vatufe  thereof,  (stating  the  sum,)  and  prayed  that  the  property  be 
condemned.  The  plaintiff  recovered  for  the  use  of  the  property  a  less  sum 
than  it  claimed,  and  there  was  also  a  judgment  for  the  defendant  condemning 
the  property  to  its  use,  and  awarding  to  the  plaintiff  the  value  thereof  as 
found  by  the  jury.    The  plaintiff  appeals. 

The  first  question  presented  is  as  to  the  power  of  the  court  to  enter  a  judg- 
ment of  condemnation  in  this  proceeding.  In  Railway  Co.  v.  Benitos,  59 
Tex.  826,  it  is  said  that  "it  is  held  by  the  great  weight  of  authority  that, 
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when  a  statute  provides  a  tribunal  and  mode  of  procedure  by  which  property 
may  be  condemned  to  a  public  use,  such  tribunal  has  exclusive  jurisdiction, 
and  that  the  person  or  corporation  to  whom  the  statute  gives  the  right  to  in* 
stitute  a  proceeding  to  condemn  land  cannot  resort  to  any  other. "  Following 
this  doctrine,  it  was  decided  by  the  commission  of  appeals,  in  an  opinion 
adopted  by  this  court,  that  property  could  not  be  condemned  for  public  use  in 
the  district  court  in  a  suit  of  this  character*  Railway  Co.  v.  Poindexter,  70 
Tex.  98,  7  S.  W.  Rep.  316.  As  authority  for  holding  that  the  court  below 
erred  in  not  sustaining  the  exceptions  to  so  much  of  defendant's  answer  as 
sought  to  condemn  the  land,  the  case  cited  is  precisely  in  point.  The  appel- 
lant company  there  had  been  sued  in  the  court  below  by  the  owners  of  a  cer- 
tain tract  of  land  covered  by  its  line  of  road  to  recover  the  land  upon  which 
the  road-bed  was  constructed  and  the  right  of  way  claimed.  The  company  in 
its  answer  prayed  that,  in  the  event  that  the  plaintiffs  should  be  held  entitled 
to  recover,  the  right  of  way  should  be  condemned  in  that  suit,  and  its  value 
assessed,  and  it  had  judgment  accordingly.  This  was  held  error,  and  that  the 
district  court  had  no  jurisdiction  to  hear  and  determine  the  plea  for  the  con- 
demnation of  the  land.  The  only  distinction  between  the  two  cases,  so  far  as 
the  point  under  consideration  is  concerned,  is  that  in  the  former  case  the  con- 
demnation of  an  easement  only  was  sought,  while  in  this  the  defendant  asked 
the  condemnation  of  the  fee.'  But  the  statute  provides  the  same  mode  of  pro- 
cedure for  condemning  the  fee  as  for  condemning  the  right  of  way,  and  there- 
fore the  principle  applicable  to  the  two  cases  is  the  same.  Rev.  St.  arts.  4180, 
4194,  4206.  The  exceptions  to  defendant's  special  answer  should  have  been 
sustained,  but  it  is  due  to  the  learned  judge  who  tried  the  case  below  to  say 
that  at  the  time  of  the  trial  the  opinion  in  Railway  Co.  v.  Poindexter,  above 
cited,  had  not  been  delivered.  The  other  assignments  of  error  which  relate  to 
this  branch  of  the  case  need  not  be  considered. 

lq  reference  to  the  rents,  the  evidence  showed  that  the  defendant  company 
appropriated  plaintiff's  land  by  mistake.  In  1883  the  wharf  company  discov- 
ered that  the  railroad  company  was  in  possession  of  its  land,  and  thereupon 
the  secretary  of  the  wharf  company  wrote  to  the  president  of  the  railroad  com- 
pany demanding  rent  at  the  rate  of  $100  per  month,  and  presenting  a  bill,  but 
received  no  reply.  He  wrote  again  a  short  time  afterwards,  notifying  the 
railroad  company  that  if  it  continued  to  occupy  the  premises  it  would  be 
charged  $100  per  month.  In  1886  the  general  manager,  to  whom  a  bill  for 
rent  at  $100  per  month  had  been  presented,  wrote,  declining  to  pay  it,  be- 
cause it  was  exorbitant.  The  secretary  of  the  plaintiff  company  presented 
defendant  company  a  bill  for  $100  rent  at  the  end  of  every  month,  but  none  of 
them  were  paid.  The  plaintiff  asked  the  court  to  give  a  charge  which  em- 
braced this  instruction:  "And  you  are  further  charged  that  if  you  find  from 
the  evidence  that  the  defendant  used  and  occupied  the  plaintiff's  property  for 
the  period  claimed,  and  that  there  was  no  express  understanding  as  to  rent  or 
compensation,  but  that  the  plaintiff  charged  rent  therefor  at  the  rate  of  $100 
per  month,  and  rendered  and  delivered  monthly  bills  for  such  charge  of  $100 
per  month,  monthly  to  defendant,  and  that  defendant  received  these  bills 
monthly,  and  made  no  objection  thereto,  and  continued  to  use  and  occupy 
said  property  after  such  notice  of  said  charge,  then  you  are  charged  that  un- 
der these  circumstances  the  law  implies  a  contract  on  the  part  of  defendant 
to  pay  such  sum,  and  your  verdict  should  be  for  plaintiff  for  such  sum  per 
month  for  the  number  of  months  that  it  has  been  shown  by  the  evidence  the 
defendant  occupied  said  premises  after  such  notice."  The  court  refused  this 
charge,  and  its  refusal  is  assigned  as  error.  We  think  the  court  did  not  err 
in  refusing  the  instruction.  A  contract  necessarily  requires  the  consent  of 
both  parties,  except  in  a  small  group  of  cases,  where  the  law  implies  the  con- 
sent of  the  party  sought  to  be  charged;  but  the  occupation  of  land  without 
the  consent  of  the  owner  is  not  one  of  this  class.    See  Bish.  Cont.  c.  8.    The 
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rule  is  not  changed  where  the  owner  notifies  the  trespasser  that  unlescrhe  gives 
up  the  possession  he  will  be  charged  rent  at  a  certain  rate.  To  so  hold  would 
be  to  decide  that  the  owner  of  the  land,  by  giving  notice  to  the  trespasser 
that  he  must  pay  rent  or  abandon  the  premises,  could  change  the  relation  of 
the  parties,  and  of  his  own  motion  make  them  landlord  and  tenant.  Not  only 
this,  but  by  fixing  the  amount  of  rent  to  be  paid,  he  could  recover  in  his  action 
a  sum  not  agreed  upon  by  the  occupant,  but  arbitrarily  fixed  by  himself.  In 
cases  of  this  character,  in  order  to  recover  rent,  technically  as  such,  there 
must  be  an  agreement  to  pay  the  rent  to  which  the  minds  of  both  parties  have 
assented.  In  the  absence  of  direct  proof  of  an  express  agreement,  an  agree- 
ment may  be  established  by  circumstances;  but  they  must  be  such  as  to  evi- 
dence the  belief  that  it  was  consented  to  by  the' parties  to  it.  Such  being  the 
law  in  reference  to  the  assignment  under  consideration,  it  is  sufficient  to  say 
that  the  charge  given  by  the  court  went  as  far  as  the  plaintiff  had  the  right 
to  demand,  and  no  further  instruction  was  necessary. 

It  is  also  assigned  that  the  court  erred  in  refusing  to  grant  a  new  trial  on 
the  ground  that  the  evidence  did  not  warrant  a  verdict  for  the  sum  awarded 
by  the  jury.  Upon  the  question  of  the  value  of  the  use  and  occupation  of  the 
premises,  Jhe  evidence  was  conflicting.  One  witness  swore  that  the  value 
was  $100  per  month  for  railroad  purposes.  Another  put  it  as  low  as  $20, 
but  did  not  know  what  it  was  worth  for  railroad  purposes.  We  fail  to  see 
any  reason  why  it  was  worth  more  because  a  railroad  might  desire  to  use  it 
than  if  an  individual  wanted  it.  It  does  not  appear  that  any  railroad  com- 
pany other  than  the  defendant  could  have  made  use  of  the  property.  It  seems 
to  us  the  proper  measure  of  plaintiff's  damages  was  what  the  plaintiff  could 
have  leased  it  for  if  the  defendant  had  not  inadvertently  occupied  it,  and  that, 
if  the  jury  believed  the  witness  who  last  testified  as  to  the  value,  they  gave 
an  ample  compensation.  We  cannot  say  that  the  damages  are  manifestly  too 
small,  and  therefore  the  verdict  should  stand. 

The  judgment  will  be  reversed,  and  here  rendered  for  the  plaintiff  below 
for  the  amount  found  by  the  jury  as  damages  for  the  use  and  occupation  of 
the  premises,  and  also  for  the  plaintiff  against  the  defendant  on  its  plea  in  re- 
convention.   The  appellee  will  pay  all  costs  in  this  court  and  the  court  below. 


Garza  v.  Cassin. 
(Supreme  Court  of  Texas.    January  18, 1889.) 

1.  Public  Lands— Entry— Survey— Relocation. 

Under  Rev.  St.  Tex.  art.  8902.  providing  that  all  lands  located  by  entry  or  applica- 
tion shall  be  surveyed  within  12  months  from  the  date  of  entry,  or  the  same  shall  be 
null  and  void,  and  the  lands  be  subject  to  relocation  and  survey,  but  not  by  the  same 
certificate,  one  who  has  failed  to  have  his  survey  made  within  12  months,  and  then 
relocates  the  land,  has  no  such  equitable  title  as  to  prevent  another  from  locating 
the  land. 

2.  Same— Notice  of  Forfeiture— Burden  of  Proof. 

The  burden  is  on  one  who  has  forfeited  his  location  by  failure  to  return  the  field- 
notes  within  13  months  from  the  date  of  survey,  to  show,  as  against  a  subsequent 
locator,  that  the  90-days  notice  of  forfeiture  required  by  act  Tex.  Feb.  11,  1881. 
amending  Rev.  St.  art.  8812,  was  not  given,  or  that,  if  it  were  given,  he  completed 
his  relocation  within  the  90  days. 

Appeal  from  district  court,  Wobb  county. 

Trespass  by  Cayetano  de  la  Garza  against  William  Gassin  to  try  title  to  land. 
Judgment  for  defendant.    Plaintiff  appeals. 

McLane  &  AUee,  for  appellant.  8.  Q.  Newton  and  William  Cassin,  for 
appellee. 

Stayton,  0.  J.  Appellant  brought  this  action  to  recover  eight  separate 
tracts  of  land.    Appellee  disclaimed  as  to  two  tracts,  and  pleaded  not  guilty 
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<as  to  the  residue.  The  certificates  by  virtue  of  which  appellant  claims  the 
lands  were  first  located  thereon  in  July,  1880,  and  in  September,  1881,  but  no 
surveys  were  made  under  these  locations  within  12  months  after  the  several 
locations  were  made.  On  August  1, 1882,  appellant  relocated  the  certificates 
located  in  July,  1880,  and  September,  1881,  on  the  land  in  controversy,  and 
under  this  relocation  surveys  were  made  within  12  months;  but  those  with 
the  certificates  were  not  returned  to  the  general  land-office,  but  were  mailed  by 
the  surveyor  to  Johns  and  Spence,  whose  relation  to  appellant  is  not  shown. 
Appellant,  ascertaining  that  his  surveys  had  not  been  filed  in  the  general 
land-office,  procured  copies  of  the  field-notes,  which  he  caused  to  be  there 
filed  on  February  2,  1885.  Some  of  the  certificates  located  in  1880  and  1881, 
by  appellant,  on  relocation  in  1882  were  placed  on  the  same  land  covered  by 
the  first  location  of  same  certificates,  but  whether  this  was  true  as  to  all  the 
-certificates  we  are  unable  to  ascertain  from  the  record.  Appellee,  in  October, 
1884,  located  valid  certificates  on  all  the  land  theretofore  located  and  surveyed 
for  appellant,  except  that  as  to  which  he  disclaimed;  and  within  one  year 
after  he  made  his  locations  caused  surveys  to  be  made  and  returned  to  the  gen- 
eral land-office.  Neither  party  has  obtained  patents.  Such  being  the  facts  on 
which  the  rights  of  the  respective  parties  rest,  the  court  below,  oa  trial  with- 
out a  jury,  rendered  judgment  for  appellee. 

It  is  urged  by  appellant  that  the  locations  and  surveys  made  by  and  for  him 
in  1882,  rested  on  equitable  ownership  in  him,  notwithstanding  the  surveys 
were  not  returned  to  the  general  land-office  within  12  months  after  they  were 
made.  He  further  insists  that,  although  no  surveys  were  made  within  12 
months  under  his  locations  made  in  1880  and  1881,  and  although  each  of  his 
certificates  may  have  been  relocated  in  1882  on  the  same  land  on  which  they 
were  formerly  located,  yet  that  his  surveys  made  under  the  relocation  gave 
4x>  him  equitable  ownership,  and  withdrew  the  lands  from  the  unappropriated 
public  domain.  To  sustain  these  propositions  he  relies  upon  Const,  art.  14, 
§  2,  and  decisions  construing  it. 

The  proposition  last  stated  we  will  consider  first,  and,  to  maintain  it,  appel- 
lant—the land  not  having  been  patented — must  show  such  facts  as  confer  on 
him  equitable  ownership.  This  cannot  arise  out  of  a-transaction  which  the 
statute  expressly  forbids.  The  statute  declares  that  "all  lands  which  may  be 
located  by  entry  or  application,  as  aforesaid,  shall  be  surveyed  within  twelve 
months  from  the  date  of  entry,  or  the  same  shall  be  null  and  void,  and  the 
lands  be  subject  to  relocation  and  survey;  but  such  lands  shall  not  in  any 
-case  be  subject  to  relocation  by  the  same  certificate. "  Rev.  St.  art.  8902.  The 
effect  of  this  statute  is  to  declare  absolutely  void  a  location  not  followed  by  a 
survey  within  12  months  after  entry,  and  to  restore  the  land  once  covered  by 
it  to  the  mass  of  unappropriated  public  domain,  and  to  subject  it  to  relocation 
by  any  person.  In  such  case,  however,  the  statute  denies  to  the  person  who 
thus  forfeits  a  location  the  right  to  relocate  the  land  under  the  certificate  on 
which  the  forfeited  location  was  made.  The  locations  made  in  1880  and  1881 
ceased  to  confer  any  right  on  failure  to  make  surveys  within  12  months  after 
the  locations  were  made,  and  the  relocation  of  the  same  certificates  on  the 
same  land,  being  expressly  forbidden  by  law,  conferred  no  right  whatever, 
and  interposed  no  obstacle  to  the  appropriation  of  the  land  by  appellee  under 
valid  land  certificates.  If,  however,  any  of  the  tracts  of  land  located  in 
1880  and  1881  were  not  relocated  under  the  same  certificates  as  in  the  origi- 
nal location,  then  such  relocations  were  valid,  and,  as  to  such  land,  appellant 
would  be  entitled  to  a  judgment,  unless  his  failure  to  return  the  surveys 
made  under  the  relocation  of  1882  to  the  general  land-office,  within  12  months 
-after  the  surveys  were  made,  defeats  his  right.  The  statute  declares  that 
"the  field-notes  of  all  surveys  shall  be  returned  to  and  filed  in  the  general 
land-office  within  12  months  from  the  date  of  survey."  Rev.  St.  art. 
3909.    This  article,  however,  does  not  declare  that  a  failure  to  return  the  sur- 
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veys  within  the  time  prescribed  shall,  as  between  the  state  and  the  person 
having  the  survey  made,  absolutely  destroy  the  right  of  the  latter  to  acquire 
the  land  under  the  certificate  filed  and  survey  made,  as  does  the  statute  to 
which  we  have  before  referred,  when  there  is  a  failure  to  survey  within  12 
months  after  a  location  is  made.  Article  3900,  Rev.  St., recognizes  the  right 
of  one  who  has  caused  a  survey  to  be  made  by  virtue  of  a  valid  land  certifi- 
cate, but  has  failed  to  return  the  field-notes  to  the  general  land-office  within 
12  months  after  the  survey,  to  relocate  the  same  land  by  virtue  of  the  same 
certificate,  and  without  a  resurvey,  if  this  be  done  before  the  land  be  located  by 
some  other  person.  This  statute  was  carried  into  the  Revised  Statutes  from 
the  act  of  February  10, 1852,  (Pasch.  Dig.  art.  4563.)  Article  3901,  Rev.  St., 
provides  the  manner  in  which  the  relocation  provided  for  in  the  preceding 
section  may  be  made,  which  is  by  presentation  to  the  surveyor  of  the  land 
claim,  and  an  entry  by  him  on  the  record  of  field-notes  of  the  fact  that  the 
land  has  been  relocated.  This  was  not  done  by  appellant;  and  if  the  rights 
of  the  parties  depend  solely  on  the  statutory  provisions  found  in  articles  3900 
and  3901,  it  is  evident  that  appellee  has  the  superior  right,  for  his  locations 
under  these  laws  defeated  the  right  of  appellant  to  relocate  the  land,  although 
but  for  these  locations  appellant1*  right  to  relocate  would  have  been  clear. 
This  is  also  true  if  the  demanding  of  certified  copies  of  the  field-notes  and 
their  return  to  the  general  land-office  by  appellant  could  be  deemed  a  reloca- 
tion, for  before  that  was  done  appellee's  locations  were  made.  While  the 
right  to  relocate  was  conferred  by  the  statutes  before  referred  to,  it  does  n:>t 
follow  from  that  that  any  equitable  ownership  remained  in  appellant  on  his 
failure  to  return  the  field-notes  within  the  time  prescribed  bylaw.  The  stat- 
ute referred  to  gave  him  a  means  by  which  he  could  reacquire  a  right  ones  ex- 
isting, but  lost  by  his  failure  to  comply  with  the  law,  but  in  no  respect  con- 
tinued in  force  the  right  which  some  of  the  surveys  made  for  him  in  1882  may 
have  given.  Jf  it  were  true  that  under  the  act  of  February  11,  1881,  (Gen. 
Laws,  1881,  p.  6,)  amendatory  of  article  3812,  Rev.  St.,  the  lands  were  not 
subject  to  location  by  appellee  until  the  expiration  of  90  days  after  notice  of 
the  forfeiture  of  appellant's  surveys  contemplated  by  that  act  was  given  to 
him,  that  would  not  better  his  condition;  for,  as  plaintiff,  the  burden  was  upon 
him  to-  show  that  he  had  such  title  as  would  enable  him  to  recover,  and  the 
mere  failure  of  title  in  appellee  would  not  entitle  appellant  to  recover.  It  is, 
however,  unnecessary  now  to  construe  that  act,  for  if  it  could  be  held  to  have 
continued  in  appellant  any  equitable  ownership,  until  90  days  after  the  notice 
therein  contemplated  was  given  to  him,  the  burden  was  on  him  to  prove  that 
the  notice  was  not  given,  or  that,  having  been  given,  within  the  90  days  there- 
after he  had  taken  the  steps  necessary  under  that  act  and  other  statutes  regu- 
lating the  relocation  of  lands  to  fix  his  right  to  the  lands.  The  record  is 
silent  as  to  any  such  facts,  and  their  existence  cannot  be  presumed. 

It  follows  that  there  is  no  error  in  the  judgment,  even  if  it  had  been  shown 
to  be  true  that  all  of  appellant's  locations  and  surveys  made  in  1882  were 
originally  valid.  The  judgment  of  the  court  below  must  therefore  be  affirmed, 
and  it  is  so  ordered* 


Pace  t>.  Ortiz,  Clerk. 

{Supreme  Court  of  Texas.    January  18, 1889.) 

Maxdamub— To  Cottnty  Clerk— Jury  Certificate. 

Code  Crim.  Proa  Tex.  art.  1085,  provides  that  the  amount  due  to  jurors  and  bailiffs 
for  services  shall  be  paid  by  the  county  treasurer  upon  the  certificate  of  the  dis- 
trict or  county  court  in  which  such  services  were  rendered.  Article  1036  provides 
that  such  certificates  shall  be  transferable  by  delivery.  Held,  that  it  was  not  the 
duty  of  the  clerk  of  a  district  or  county  court  to  pass  upon  the  validity  of  a  transfer 
by  a  juror  or  bailiff  of  auch  a  claim  against  a  county,  and  that  the  clerk  could  not 
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be  compelled  hw  mandamus  to  issue  to  an  assignee  of  such  claim  the  certificate 
designated  in  tffs  said  statute,  although  evidencing  only  the  right  of  the  assignor 
to  compensation. 

Appeal  from  district  court,  Webb  county. 

/.  0.  Nicholson,  for  appellant.    McLane  cfr  Atlee,  for  appellee. 

Stayton,  0.  J.  This  action  was  brought  by  appellant  to  compel  appellee, 
who  is  alleged  to  be  the  clerk  of  the  district  and  county  courts  for  T^ebb 
county,  to  issue  to  him,  as  assignee,  cert  i  Oca  tea  for  services  rendered  by  many 
persons,  as  jurors  and  bailiffs,  during  a  period  more  than  four  years  before 
the  action  was  brought.  The  names  of  the  persons  alleged  to  have  served  as 
jurors  or  bailiffs,  and  all  facts  necessary  to  show  that  such  persons  were  once 
entitled  to  the  compensation  now  claimed  by  appellant  as  their  assignee,  are 
stated  in  the  petition.  The  defendant  filed  a  general  demurrer  and  two  spe- 
cial exceptions.  The  first  of  these  special  exceptions  questions  the  right  of 
appellant  to  compel  the  clerk  to  issue  certificates  to  one  as  assignee  who  has 
purchased  from  a  juror  or  bailiff  his  right  to  compensation  for  services;  the 
other  interposes  the  defense  of  stale  claim  and  the  statutes  of  limitation  of 
two  and  four  years.  The  court  overruled  the  general  dem  urrer,  but  sustained 
the  special  exceptions ;  but  the  reason  assigned,  in  judgment,  fordoing  this 
was  that  the  cause  6f  action  was  barred  by  limitation  of  four  years.  There 
being  no  request  for  leave  to  amend,  judgment  was  rendered  for  the  defend- 
ant, and  the  only  question  before  us  is,  did  the  facts  pleaded  entitle  the  ap- 
pellant to  have  issued  to  him,  as  assignee,  the  certificates  which  he  asked  that 
the  clerk  be  so  compelled  to  issue  to  him? 

The  statute  prescribes  the  compensation  that  shall  be  paid  to  jurors  and 
bailiffs.  Kev.  St.  art.  3104;  Code  Grim.  Froc.  art  1084.  In  reference  to  jurors, 
it  provides  that  "the  amount  due  to  jurors  shall  be  paid  by  the  county  treas- 
urer upon  the  certificate  of  the  district  or  county  court  in  which  such  service 
was  rendered,  which  certificate  shall  state  the  service,  when  rendered,  by  whom 
rendered,  and  the  amount  due  therefor."  Rev.  St.  art.  3105.  Bailiffs  are 
entitled  to  be  paid  in  the  same  manner,  and  on  certificates  stating  the  same 
facts.  Code  Grim.  Proc.  art.  1085.  From  this  legislation  it  will  be  seen  that 
the  law  does  not  make  it  the  duty  of  a  clerk  of  a  district  or  county  court  to 
pass  upon  the  validity  of  a  transfer  by  a  juror  or  bailiff  of  the  right  such  person 
may  have  against  a  county  for  services,  and  to  issue  to  an  assignee  any  cer- 
tificate evidencing  his  right  as  such ;  nor  does  the  law  require  such  clerks  to 
deliver  to  a  person  claiming  to  be  the  assignee  of  a  juror's  or  bailiff's  claim 
for  services  a  certificate  such  as  the  juror  or  bailiff  may  be  entitled  to.  We 
understand  from  the  petition  that  appellant  demanded  that  appellee  should, 
and  now  seeks  to  compel  him  to,  deliver  to  him  certificates  that  will  evidence 
his  right  as  assignee  to  the  several  sums  claimed  originally  to  be  due  to  the 
jurors  and  bailiffs  named.  Before  the  clerk  could  do  this,  if  he  had  the 
power,  it  would  be  necessary  for  him  to  pass  on  the  validity  of  the  several 
transfers  through  which  appellant  claims;  thus  exercising  judgment  or  dis- 
cretion. If  the  clerk  had  the  power  to  do  this,  the  courts  would  not  control  him 
in  this  respect,  through  a  writ  of  mandamus,  but  would  leave  appellant  to 
his  ordinary  legal  remedies.  A  clerk,  however,  has  no  power  or  right  con- 
ferred upon  him  to  pass  upon  the  validity  or  genuineness  of  the  claim  of  an 
assignee  to  the  sum  due  to  a  juror  or  bailiff,  and,  should  he  exercise  such  a 
power,  it  would  be  at  his  peril.  If,  however,  appellant  only  sought  to  have 
delivered  to  him  certiQcates  drawn  in  strict  accordance  with  the  statute,  and 
evidencing  only  the  right  of  such  persons  as  were  entitled  to  compensation 
for  services  rendered  as  jurors  or  bailiffs,  even  then  we  are  of  opinion  that 
the  clerk  might  properly  refuse  to  deliver  them  to  him,  and  that  he  could  not 
be  compelled  to  do  so  through  a  writ  of  mandamus.  Such  certificates  as  the 
law  provides  shall  issue,  as  evidence  of  right  to  withdraw  from  the  county 
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treasury  money  as  compensation  for  services  rendered  as  Juror  or  bailiff,  are 
by  statute  expressly  made  transferable  by  delivery.  Bev.  St.  art.  3106;  Code 
Orim.  Proc.  art.  1086.  It  would  be  the  duty  of  a  county  treasurer  to  pay  them 
to  any  person  who  should  present  them,  in  the  absence  of  knowledge  that  such 
person  was  not  lawfully  holding  them,  or  of  some  fact  that  would  make  it 
his  duty  to  inquire  as  to  this.  Title  to  such  certificates  passing  by  delivery, 
and  it  not  being  made  by  law  the  ministerial  duty  of  a  clerk  to  deliver  them 
to  any  person  other  than  to  the  one  who  rendered  services,  the  law  will  not 
compel  him  to  deliver  them,  at  his  peril,  to  any  other  person,  and  thus  clothe 
such  person  with  apparent  power  to  collect  them.  Whatever  may  have  been 
the  form  of  the  certificates  appellant  demanded  the  clerk  should  issue  and  de- 
liver to  him,  his  demand  was  for  the  performance  of  acts  which  the  law  does 
not  make  purely  the  ministerial  duty  of  the  appellee  as  clerk,  and  for  this 
reason  both  the  general  demurrer  and  first  special  exception  should  have  been 
sustained.  If  appellant  be  the  owner  of  the  claims  on  which  he  bases  this 
action,  then  he  has  other  adequate  remedy  than  that  now  sought,  and  this  of 
itself  would  be  a  sufficient  reason  why  a  write  of  mandamus  should  not  be 
awarded.  The  court  below  sustained  the  defense  of  limitation,  and  it  has 
been  held  that  this  defense  might  be  made  by  a  clerk  in  a  case  very  similar  to 
this.  Prescott  v.  Gonser,  84  Towa,  179.  In  the  case  cited  it  was  held  that 
the  statute  of  limitation  would  operate,  in  cases  of  this  character,  from  the 
time  the  person  who  had  the  right  to  have  the  act  performed  might  legally 
have  demanded  its  performance.  The  statute  under  which  the  decision  was 
made  was,  however,  somewhat  peculiar;  and,  as  this  case  stands,  we  do  not 
deem  it  necessary  to  pass  on  the  ruling  of  the  court  below  sustaining  the  de- 
fense of  limitation,  for  the  judgment  must  be  affirmed  without  reference  to 
that  ruling.    It  is  so  ordered. 


Shirley  t>.  Waco  Tap  B.  Co.  et  al. 
(Supreme  Coxvrt  of  Texas-    January  23, 1889.) 

Railroad  Companies— Conveyance  of  Franchise— Land  Grants. 

A  conveyance  by  a  railroad  company  of  "all  and  singular  the  chartered  rights, 
privileges,  and  franchises  of  every  kind  "  belonging  to,  or  which  should  thereafter 
belong  to,  the  grantor,  does  not  include  land  grants  which  are  not  directly  connected 
with  the  operation  of  the  road. 

Action— Joindbr  of  Causes. 

Under  the  Code  system,  a  simple  contract  creditor  may  in  the  same  action  re- 
cover a  judgment  for  the  indebtedness,  and  have  set  aside  a  fraudulent  conveyance 
by  the  debtor  to  a  co-defendant 

Limitation  of  Actions— Running  of  Statute— Abandonment  of  Claim. 

Plaintiff,  by  pleading  filed  in  1878,  alleged  that  defendant  conveyed  certain  land, 
in  1874,  to  a  co-defendant,  in  fraud  of  plaintiff's  rights.  Subsequently  he  expressly 
abandoned  these  allegations,  and  went  to  trial  on  other  issues.  In  1881.  more  than* 
seven  years  after  the  alleged  conveyance,  and  while  the  action  was  still  pending, 
plaintiff  renewed  his  allegations  of  fraud  in  the  conveyance.  Held,  that  the  effect 
of  the  abandonment  was  to  set  the  statute  of  limitations  in  motion  as  from  the  date 
of  the  conveyance. 

Damages— Exemplary— Pleading — Double  Recovery. 

Allegations  that  plaintiff  had  a  contract  with  defendant  to  construct  its  railroad ; 
that  defendant  wrongfully  and  forcibly  seized  and  converted  his  property  while  he 
was  using  it  in  constructing  the  road  under  the  contract;  and  that  defendant  in- 
stigated an  unlawful  levy  of  attachment  upon  his  property  while  he  was  so  using 
it.  for  the  purpose  of  making  it  impossible  to  perform  his  contract,— state  a  cause 
of  action  in  tort  authorising  exemplary  damages,  though  such  allegations  are  con- 
nected with  others  charging  breach  of  the  contract,  for  whioh  actual  damages  are 
sought. 

Appeal— Review— Harmless  Error. 

But  there  was  no  reversible  error  in  ruling  that  no  recovery  could  be  had  under 
the  allegations  of  tort,  on  the  ground  that  there  was  an  attempted  double  recover/ 
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for  the  same  wrong,  where  it  it  altered  that  the  wrongful  sots  complained  of  were 
committed  in  1869.  and  the  petition  was  not  filed  until  1885.  The  statute  of  limita- 
tions, which  was  interposed,  was  a  har  to  any  recovery  for  the  tort 

Commissioners*  decision.    Appeal  from  district  court,  McLennan  county. 

Hobby,  J.  This  litigation,  now  for  the  third  time  upon  appeal,  bad  ita 
origin  in  a  suit  brought  by  the  plaintiff,  T.  M.  Shirley,  in  July,  187Q,  against 
the  Waco  Tap  Railroad  Company,  to  recover  damages  for  the  breach  of  a  writ- 
ten  contract  by  that  company,  which  the  parties  had  entered  into,  for  the  con- 
struction of  said  company's  road  from  Bremond  to  Waco,  Tex.  A  trial,  in 
February,  1875,  resulted  in  a  judgment  in  favor  of  Shirley  for  the  sum  of 
•167,682.95;  which,  upon  appeal  by  the  Waco  Tap  Railroad  Company,  was  re- 
versed upon  questions  not  recurring  in  nor  connected  with  this  appeal.  It 
was  then  decided  that  Shirley  had  "an  equitable  mortgage  on  the  road  for  the 
amount  found  to  be  due  him  for  money  advanced  under  the  terms  of  the  con- 
tract." 45  Tex.  376.  Pleadings  subsequently  died  by  the  parties  alleged 
other  facts,  and  presented  questions  necessary  to  be  noticed,  so  that  the  issues 
involved  in  this  appeal,  and  their  connection  with  those  heretofore  deter- 
mined, may  be  understood. 

It  is  disclosed  by  the  record  in  this  case  that  within  a  few  weeks  after  the 
institution  of  this  suit  in  July,  1870,  among  other  changes  made  in  the  char- 
ter of  the  Wajo  Tap  Railroad  Company,  its  name  was  changed  to  that  of  the 
Waco  &  Northwestern  Jiailroad  Company.  In  1871  the  Waco  &  Northwest- 
ern Bailroad  Company  entered  into  a  written  contract  with  the  Houston  & 
Texas  Central  Bail  way  Company,  in  which,  for  the  consideration  of  #600,000,. 
to  be  secured  by  deed  of  trust,  and  other  considerations,  the  Houston  &  Texas. 
Central  was  to  complete  and  furnish  the  Waco  &  Northwestern  Railroad  by 
October  1,  1872.  A  supplemental  contract  was  entered  into  between  these 
companies,  changing  the  original  in  some  of  its  provisions;  among  others,  re- 
lieving the  Waco  &  Northwestern  Bailroad  Company  of  its  obligation  to  grade 
and  furnish  cross-ties;  the  consideration  to  the  Houston  &  Texas  Central  be* 
ing  that  the  Waco  &  Northwestern  Railroad  Company  should  issue  to  the 
former  company  2,000  shares  of  its  capital  stock,  and  deliver  $100,000  in  bonds 
of  the  city  of  Waco,  and  assign  absolutely  to  the  Central  all  notes,  accounts,, 
tax-lists,  and  demands  whatever,  owned  by  the  Waco  &  Northwestern  Rail- 
road Company. 

In  February,  1873,  under  the  terms  of  the  deed  of  trust  executed  to  secure 
the  payment  of  the  $600,000  above  mentioned,  the  Waco  &  Northwestern: 
Bailroad  Company  was  sold,  and  the  Central  became  the  purchaser,  and  a  con- 
veyance was  executed  by  the  trustees  to  all  of  thp  property  of  the  Waco  & 
Northwestern  Railway  Company.  By  an  act  of  the  legislature  of  May,  1873,. 
the  Waco  &  Northwestern  Railroad  Company  was  merged  in  the  Houston  & 
Texas  Central  Railway  Company;  no  provision  being  made  for  the  creditors 
of  the  former  road  by  this  act  of  merger.  After  the  happening  of  the  forego- 
ing events  appellant  filed  an  amendment,  in  April,  1876,  making  the  Houston 
&  Texas  Central  Railway  Company  a  party  defendant,  and  alleged  a  fraudu- 
lent combination  entered  into  between  the  two  companies  for  the  purpose  of 
absorbing  all  of  the  property  of  the  Waco  &  Northwestern  Railroad  Company r 
and  illegally  transferring  it  to  the  Houston  &  Texas  Central  Railway  Com- 
pany, with  the  intention  of  placing  said  property  and  assets  beyond  the  reach 
of  appellant,  who  was  a  creditor  of  the  former  company.  The  acquisition  of 
the  Waco  &  Northwestern  Railroad  Company  by  the  Houston  &  Texas  Cen- 
tral Railway  Company,  in  February,  1873,  was  charged  to  have  been  fraudu- 
lent and  ultra  tires.  It  was  also  claimed  by  appellant  that  the  latter  com- 
pany, by  its  acceptance  of  the  act  of  merger  of  May,  1873,  consolidating  the 
Waco  &  Northwestern  Railroad  Company  with  the  Houstou  &  Texas  Central 
Railway  Company,  became  liable  to  the  creditors  of  the  former  road.    In  June* 
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1878,  appellant  further  amended  his  pleadings,  and  charged  that  after  the  act 
of  merger  the  directory  of  the  late  Waco  &  Northwestern  Railroad  Company, 
on  the  24th  of  June,  1874,  in  fraud  of  his  rights  as  a  creditor  of  said  com- 
pany, transferred,  by  resolution  and  deed  of  conveyance,  to  the  Houston  & 
Texas  Central  Railway' Company  the  land  certificates  representing  the  land 
donation  to  which  the  Waco  &  Northwestern  Railroad  Company  was  entitled 
from  the  state,  aggregating  about  500,000  acres  of  land* 

An  important  feature  in  its  effect  upon  the  rights  of  appellant  is  developed 
at  this  juncture.  The  plea  of  appellant  just  mentioned,  filed  June  7, 1878, 
and  alleging  the  fraudulent  assignment  of  the  land  donation  to  the  Central  on 
the  24th  of  June,  1874,  was  withdrawn  by  him  on  the  15th  of  November, 
1878;  the  record  disclosing  the  fact  that  it  was  expressly  averred  by  appellant 
that  he  no  further  relied  upon  the  plea  attacking  said  transfer  of  the  land  do- 
nation to  the  Houston  &  Texas  Central  Railway  Company,  but  caused  his 
abandonment  of  the  same  to  be  entered  of  record  upon  the  minutes  of  the 
court.  The  cause  thus  standing,  a  trial  was  had  at  the  November  term,  1878, 
upon  appellant's  allegations  of  a  fraudulent  acquisition  by  the  Houston  &  Texas 
Central  Railway  Company  of  the  Waco  &  Northwestern  Railroad  Company, 
and  the  liability  of  the  former  to  him,  as  a  creditor  of  the  latter  company,  by 
reason  of  the  act  of  merger  of  May,  1873,  accepted  by  the  Houston  So  Texas 
Central  Railway  Company,  together  with  appellant's  claim  for  exemplary  dam- 
ages upon  the  ground  of  a  fraudulent  breach  of  the  contract  by  the  Wace  So 
Northwestern  Railroad  Company  with  the  malicious  intent  to  oppress.  A 
judgment  was  again  rendered  in  favor  of  appellant  for  actual  and  exemplary 
damages,  aggregating  about  9100,010.50,  against  the  Houston  So  Texas  Cen- 
tral Railway  Company.  From  this  judgment  the  Houston  &  Texas  Central 
Railway  Company  appealed,  and  it  was  reversed  upon  the  grounds  that  the 
acceptance  of  the  conditions  of  the  act'  of  merger  of  May,  1873,  by  the  Cen- 
tral, did  not  subject  that  company  to  liability  for  the  debts  of  the  Waco  & 
Northwestern  Railroad  Company.  The  act  of  merger,  it  was<  said,  in  sub- 
stance, did  not  affect  the  rights  of  creditors  of  the  last-mentioned  road,  and 
did  not  place  beyond  their  reach  any  of  its  assets.  The  claim  for  exemplary 
damages,  it  was  also  held,  could  not  be  sustained,  under  the  averments  of  the 
petition  that  the  "breach  of  the  contract  had  been  committed  fraudulently  and 
with  a  malicious  intent  to  oppress."  As  actual  damages  had  been  recovered 
for  the  breach  of  the  contract,  to  allow  a  recovery  of  exemplary  damages  un- 
der these  averments  would  amount  to  a  "double  recovery  for  the  same  wrong. " 
The  rule  was,  however,  recognized,  of  "the  right  to  sue  in"  one  action  for  a 
breach  of  contract  and  for  damages  for  a  tort,  where  both  claims  grow  out  of 
the  same  transaction,  and  are  so  connected  that  they  may  conveniently  and 
appropriately  be  litigated  together.    Railway  Co.  v.  Shirley,  54  Tex.  133. 

After  the  disposition  made  of  the  second  appeal  in  the  manner  last  men* 
tioned,  the  plaintiff,  Shirley,  on  the  10th  November,  1881,  by  amendment, 
made  the  directory  of  the  late  Waco  &  Northwestern  Railroad  Company  last 
elected  by  its  stockholders  previous  to  the  sale  in  February,  1873,  parties  de- 
fendant, under  the  statute  constituting  such  directory  trustees  of  the  creditors, 
of  the  sold-out  road.  Pasch.  Dig.  art.  4916.  The  allegations  filed,  as  before 
stated,  by  him,  on  June  7, 1878,  charging  the  fraudulent  transfer  of  the  land 
donation,  and  which  were  withdrawn  and  abandoned  on  November  15,  1878, 
were  revived  by  appellant  on  November,  1881,  to  which  the  statute  of  lim- 
itation was  promptly  interposed  by  the  Houston  &  Texas  Central  Railway 
Company.  Again,  in  October,  1885,  elaborate  amendments  were  filed  by  ap- 
pellant, consolidating  his  pleadings,  upon  which  this  trial  was  had, setting  forth 
the  contract  for  the  construction  of  the  Waco  &  Northwestern  Railroad  from 
Bremond  to  Waco;  compliance  with  its  stipulations  by  plaintiff  until  its 
breach  by  said  company,  in  April,  1869,  as  he  had  previously  alleged  in  his 
original  petition;  claiming  actual  damages  in  the  sum  of  $150,000.  Appel- 
v.l0,.w.no.9-35 
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lant's  pleadings  Were,  as  they  had  been  originally,  replete  with  charges  of  a 
fraudulent  combination  between  the  two  companies,  entered  into  for  the  pur* 
pose  of  defrauding  him,  and  to  hinder  and  delay  him,  as  a  creditor  of  the 
Waco  &  Northwestern  Railroad  Corapanyy  in  the  collection  of  his  claim-,  and 
"to  consolidate,  illegally  absorb,  appropriate,  and  fraudulently  convert  and 
merge,  to  the  use  and  benefit  of  the  Houston  &  Texas  Central  Railway  Com* 
pany,  all  of  the  property,  rights,  franchises,  assets,  and  the  entire  corpus  and 
existence,  of  the  Waco  &  Northwestern  Railroad  Company,  regardless  of  law 
and  equity,"  etc.,  and  that,  in  pursuance  pf  that  purposes  said  companies  en- 
tered into  the  contract  of  June,  1871,  by  the  terms  of  which  the  Houston  & 
Texas  Central  Railway  Company  was  to  construct  and  equip  the  road  of  the 
Waco  &  Northwestern  Railroad  Company  to  Waco  by  October  1, 1872,  in  con- 
sideration of  $600,000,  and  other  considerations,  to  be  secured  by  deed  of 
trust  to  be  executed  by  the  Waco&  Northwestern  Railroad  CompAnyl  That 
in  October,  1871,  these  two  companies  entered  into  a  supplemental  contract, 
changing  some  of  the  provisions  of  the  original,  among  dther  things  reliev- 
ing the  Waco  &  Northwestern  Railroad  Company  of  its  obligation  to  grade 
and  furnish  cross-ties  for  said  road;  the  consideration  tb  the  Houston  &  Texas 
Central  Railway  Company  being  that  the  Waco  <fe  Northwestern  Railroad 
Company  should  issue  to  the  Houston  &  Texas  Central  Railway  Company 
2,000  shares  of  its  capital  stock,— the  original  contract  having  provided  that 
the  Waco  &  Northwestern  Railroad  Company  should  issue  no  more  shares  of 
its  capital  stock  without  the  permission  of  the  Houston  &  Texas  Oentral  Rail- 
way Company, — and  deliver  to  the  Houston  &  Texas  Central  Railway  Com- 
pany the  bonds  of  the  city  of  Waco  to  the  amount  of  $100,000,  and  to  assign 
absolutely  to  the  Houston  &  Texas  Central  Railway  Company  ail  notes,  ac- 
counts, tax-lists,  and  demands  whatever,  owned  by  the  Waco  &  Northwest- 
ern Railroad  Company.  That  through  the  aid  of  the  Waco  &  Northwestern 
Railroad  Company  said  2,000  shares  were  obtained  from  the  city  of  Waco,  and 
transferred  to  the  Houston  &  Texas  Central  Railway  Company.  That  in 
November,  1872,  an  election  was  held  of  the  stockholders  of  the  Waco  & 
Northwestern  Railroad  Company,  at  which  election,  by  means  of  Its  holding 
a  majority  of  the  shares  of  the" capital  stock  of  the  Waco  &  Northwestern 
Railroad  Company,  the  Houston  &  Texas  Central  Railway  Company  elected, 
as  a  majority  of  the  directors  of  the  Waco  &  Northwestern  Railroad  Com- 
pany, persons  who  were  its  own  directors,  and  that  by  means  of  its  said  di- 
rectors obtained  absolute  control  and  management  of  the  affairs  of  the  Waco 
&  Northwestern  Railroad  Company.  That  the  directory  of  the  Waco  & 
Northwestern  Railroad  Company,  as  then  constituted1,  intentionally  and  will- 
fully permitted  a  default  of  payment  of  the  $600,000,  and  that,  because  of 
said  default,  Gray  &  Botts,  as  trustees,  did,  in  February,  1873,  sell  the  property 
described  in  said  deed  In  trust  to  them,  being  the  road,  road-bed,  etc.,  of  the 
Waco  &  Northwestern  Railroad  Company,  and  the  Houston  &  Texas  Central 
Railway  Company  became  the  purchaser,  at  $400,000i  Reviewing  the  before- 
mentioned  abandoned  allegations,  as  follows:  "That  on  June  24,  1874,  the 
late  directory  of  the  sold-out  Waco  &  Northwestern' Railroad  Company  met 
At  Waco,  and  by  resolution  and  deed  of  conveyance  transferred  to  the  Hous- 
ton &  Texas  Central  Railway  Company  all  the  land  and  land  certificates  to 
which  the  Waco  <fc  Northwestern  Railroad  Company  was  entitled  as  a  dona- 
tion from  the  state  of  Texas,  aggregating  about  500,000  acres,  which  had  been 
located  and  surveyed  by  the  Houston  &  Texas  Central  Railway  Company,  in 
the  counties  of  Childers,  Cottle,  and  other  counties."  Alleging  "that  ail  said 
before-recited  acts  are  fraudulent  and  void,  because,  among  other  things,  made 
and  executed  with  the  intention  on  the  part  of  both  companies  to  hinder,  de- 
lay, and  defraud  your  petitioner  of  his  just  daim  against  the  Waco  <fc  North- 
western Railroad  Company,  and  in  the  collection  of  the  same. "  That  it  re- 
duced the  Waco  &  Northwestern  Railroad  Company  to  bankruptcy,  and  the 
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Houston  &  Texas  Central  Railway  Company*  is  insolvent.  That  appellant  is 
the  principal  if  not  the  only  legal  creditor  of  the  Waco  &  Northwestern  Bail- 
road  Company,  That  the  Houston  &  Texas  Central  Railway  Company  is  in 
possession  and  holding  all  the  property  of  the  Waco  &  Northwestern  Railroad 
Company,  through  these  recited  acts  of  the  two  companies*  That  the  original 
contract  between  the  two  companies  was  contingent  on  the  ratification  of  the 
same  by  the  stockholders  of  the  Waco  &  Northwestern  Railroad  Company. 
That  the  stockholders  did  ratify  said  contract,  and  the  resolution  of  ratifica- 
tion authorized  John  T.  Flint,  as  president,  to  execute  a  deed  in  trust  to  se- 
cure the  payment  of  the  bonds  incumbering  "the  franchise  or  charter  rights 
of  the  Waco  &  North  western  Railroad  Company,  road-bed,  right  of  way*  and 
other  privileges  and  appurtenances  of  its  railroad,"  and  upon  no  other  prop- 
erty or  rights,  and  that  said  land  donation  from  the  state  of  Texas  was  not 
included  in  said  deed  in  trust  to  Gray  A  Botts,  but  the  same  is  now  a  part  of 
the  assets  and  property  of  the  Waco  &  Northwestern  Railroad  Company,  and 
subject  to  the  payment  of  the  claim  of  appellant,  as  held  by  said  Houston  & 
Texas  Central  Railway  Company."  Closing  with  a  prayer  for  relief,  as  fol- 
lows: (1)  For  judgment  against  the  Waco  A  Northwestern  Railroad  Com- 
pany for  his  said  sums  of  money  due  him, — his  damages,  profits,  etc*— and 
to  foreclose  his  lien  upon  the  road,  road-bed,  etc*,  of  the  Waco  A  Northwest- 
ern Railroad  Company;  and  that  the  cloud  upon  the  title  of  the  Waco  A 
Northwestern  Railroad  Company  to  the  land  donation  be  removed.  (2)  Or, 
if  said  land  grant  did  pass  under  said  deed  in  trust,  then  that  said  deed  be  set 
aside  for  fraud  upon  the  rightd  of  stockholders  and  creditors  of  the  Waco  A 
Northwestern  Railroad  Company,  and  that  the  two.  said  contracts,  and  all 
sales,  ratification,  etc.,  and  all  acts  between  the  two  companies  as  set  out,  be 
declared  null  and  void,  and  all  property  now  in  the  hands  of  the  Houston  A 
Texas  Central  Railway  Company  coming  from  the  Waco  A  Northwestern 
Railroad  Company  be  decreed  to  be  held  by  the  late  directors  of  the  Waco  A 
Northwestern  Railroad  Company  as  trustees,  as  assets  of  the  Waco  A  North- 
western Railroad  Company,  for  the  benefit  of  creditors  and  stockholders,  and 
for  judgment  against  them  as  trustees,  and  that  they  be  directed  to  proceed 
immediately  against  the  Houston  &  Texas  Central  Railway  Company  for  a©- 
count.  (3)  Or  that  all  said  contracts,  deeds,  etc.,  be  declared  null  and  void 
for  fraud,  and  the  property  be  decreed  to  be  assets  and  property  of  the  Waco 
A  Northwestern  Railroad  Company,  and  that  said  trustees  be  ordered  to  at 
once  enter  and  take  possession  of  the  same  for  the  creditors  and  stockholders 
of  said  Waco  and  Northwestern  Railroad  Company. 

As  the  allegations  upon  which  appellant  sought  to  recover  exemplary  dam- 
ages were  Sufficient,  and  within  the  qualified  rule  laid  down  upon  the  last  ap- 
peal, there  is  no  necessity  for  repetition  of  them.  They  were  filed,  however, 
in  October,  1885,  and  alleged  the  tort  to  have  been  committed  in  April,  1869, 
the  effect  of  which  will  be  hereafter  noticed. 

The  answers  of  the  appellees,  necessary  to  be  referred  to  in  this  recital  of 
the  pleadings  in  this  cause,  are  the  special  exceptions  of  the  Houston  A  Texas 
Central  Railway  Company  to  appellant's  chum  as  to  exemplary  damages  "for 
want  of  certainty,  and  because  a  double  recovery  was  thereby  sought  for  the 
same  breach  of  contract. "  Exceptions  were  also  taken  to  his  averments  of 
fraud  and  ultra  vires  in  the  acquisition  of  the  assets  and  property  of  the 
Waco  A  Northwestern  Railroad  Company  by  the  Houston  A  Texas  Central 
Railway  Company,  upon  the  ground  "that  no  facts  were  alleged  constituting 
fraud  and  excess  of  power, "  and  because  appellant  could  not  subject  property 
in  appellants'  hands  to  his  claim,  except  in  so  far  as  the  same  was  secured  by 
mortgage,  as  a  simple  contract  creditor  could  not  maintain  such  bill  without  a 
prior  lien  against  his  debtor.  Appellees  filed  also  special  pleas,  denying  ap* 
pellant's  right  to  "maintain  any  action  for,  or  to  subject  to  his  claim,  said  land 
grants"  alleged  to  have  been  acquired  by  the  Houston  &  Texas  Central  Rail* 
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way  Company  from  the  Waco  &  Northwestern  Railroad  Company,  to  which 
the  latter  was  entitled  as  a  donation  from  the  state,  because  under  valid  con- 
veyances it  had  had  adverse  and  peaceable  possession  of  said  lands,  and  appel- 
lant had  prosecuted  no  suit  to  subject  the  same  to  his  claim  until  November* 
1881,  except  vague  allegations  contained  in  his  amended  pleadings  of  June  7r 
1878,  which  he  had  withdrawn  and  abandoned  in  November,  1878;  wherefore 
by  the  statutes  of  limitation  and  his  laches  appellant  is  barred  and  precluded 
from  maintaining  his  action  to  subject  or  interfere  with  said  lands.  The  stat- 
utes of  limitation  of  two  and  four  years  were  also  pleaded  against  appellant's 
right  of  action.  Similiar  pleas  were  filed  by  the  directory  of  the  Waco  &  North- 
western Railroad  Company,  made  parties,  in  November,  1881. 

The  answer  of  the  Houston  &  Texas  Central  Railway  Company  to  appel- 
lant's petition  charging  a  fraudulent  combination  between  the  companies  to 
absorb  the  property  of  the  Waco  &  Northwestern  Railroad  Company,  and  with 
the  fraudulent  intention  to  deprive  him  of  the  means  of  enforcing  his  debt 
and  claim,  was,  as  briefly  as  can  be  stated,  as  follows:  That  the  Waco  & 
Northwestern  Railroad  Company  was  in  danger  of  losing  its  charter  because 
of  failure  to  construct  its  road.  That  it  was  wholly  without  credit.  3tot 
having  a  mile  of  road  built  in  June,  1871,  it  applied  to  appellee  to  come  to  its 
rescue.  That  the  contract  of  June,  1871,  was  entered  into  as  a  result  of  the 
negotiations  between  the  two  companies,  and  the  supplemental  contract  fol- 
lowed; and  describing  the  property  pledged  by  the  Waco  &  Northwestern 
Railroad  Company  to  the  Houston  &  Texas  Central  Railway  Company  through 
contract,  bond,  and  in  trust.  That  a  failure  to  pay  the  bond  resulted  in  a  sale 
under  the  deed  in  trust,  and  appellee  became  the  purchaser;  and  that  both  par^ 
ties  intended  that  the  then  inchoate  right  to  the  land  donation  by  the  state  to 
the  Waco  &  Northwestern  Railroad  Company  should  be  included  in  said  deed 
in  trust,  and  the  same  was  actually  conveyed  by  the  deed  in  trust.  That  the 
Waco  &  Northwestern  Railroad  Company  was  merged  in  the  Houston  & 
Texas  Central  Railway  Company,  May  24,  1873.  That  the  sale  of  the  Waco 
&  Northwestern  Railroad  Company  to  the  Houston  &  Texas  Central  Railway 
Company  was  afterwards  ratified  by  and  confirmed  by  the  board  of  directors 
of  the  Waco  &  Northwestern  Railroad  Company,  and  the  president  was  au- 
thorized to  make  a  special  transfer  and  conveyance  of  said  land  donation  in 
consideration  of  the  $200,000  due  and  unpaid  on  said  bond.  That  appellant 
Was  a  director  of  the  Waco  &  Northwestern  Railroad  Company,  and  that  at 
the  meeting  of  June,  1874,  appellant  appeared,  claimed,  and  took  his  seat  as  a 
member  of  said  board.  That  no  quorum  could  have  been  had  but  for  his  pres- 
ence, and  that  he  is  now  estopped  to  assert  that  the  acts  of  said  board  were 
not  legal  or  valid.  That  appellant  was  in  January,  1871,  and  for  more  than 
five  years  thereafter,  a  stockholder  in  appellee  Houston  &  Texas  Central  Rail- 
way Company,  and  that  from  1871  to  1876,  being  a  stockholder  in  appellee,  ap- 
pellant was  informed  and  advised  of  all  the  actions  and  doings  of  the  appellee 
in  and  about  all  said  contracts,  deed  in  trust,  etc.,  between  the  appellees,  the 
Waco  &  Northwestern  Railroad  Company  and  the  Houston  &  Texas  Central 
Railway  Company,  and  that  he  made  no  exceptions  thereto  as  a  stockholder  of 
appellee,  or  otherwise,  but  stood  by  and  permitted  appellee  to  expend  $900,000 
in  the  execution  of  these  contracts  without  objection,  and  that  he  ought  not 
now  to  be  heard  to  assert  that  this  appellee  was  without  authority  to  make 
these  contracts.  That  appellant,  being  a  stockholder  in  appellee  on  May  6, 
1872,  was  then  elected  a  director  of  appellee,  and  was  appointed  on  the  exec- 
utive committee,  and  accepted  and  entered  upon  the  discharge  of  his  duties  as 
such;  and  that  while  so  acting  a  large  part  of  the  work  of  construction  under 
the  contract  was  carried  on  and  completed,  under  the  direction  of  the  board 
of  directors  of  appellee.  That  soon  after  the  purchase  of  the  Waco  &  North* 
western  Railroad  Company  the  action  of  Mr.  Hutchins  in  purchasing  said 
property  was  approved  by  the  board  of  directors  of  appellee,  at  which  meeting 
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appellant  was  present  and  assented  to  said  resolution;  and  afterwards,  on  11th 
June,  1873,  at  a  meeting  of  the  board  of  directors  of  appellee,  appellant  being 
present,  a  resolution  was  unanimously  adopted  authorizing  the  issuance  by 
appellee  of  a  series  of  bonds  of  81,000  each,  at  the  rate  of  $20,000  to  each  mile 
-of  completed  road  of  the  Waco  &  Northwestern  Railroad  Company's  railroad, 
and  authorizing  a  deed  in  trust  conveying  the  road  of  the  Waco  &  North- 
western Railroad  Company,  and  6,000  acres  of  land  out  of  the  donation  to  the 
Waco  &  Northwestern  Railroad  Company;  and  that  by  the  approval  and  ac- 
quiescence of  appellant  in  these  proceedings  he  ought  not  now  to  be  allowed 
to  question  or  impeach  them.  That  all  the  acts  and  doings  in  and  about  the 
•contracts  between  appellee  and  the  Waco  &  Northwestern  Railroad  Company 
were  characterized  by  the  utmost  good  faith  and  fair  dealing  towards  appellant 
and  the  world,  and  denies  that  appellee  was  guilty  of  any  act,  open  or  covert, 
of  fraud  of  which  appellant  has  any  grounds  of  complaint.  Denies  that  ap- 
pellee has  any  property  or  thing  upon  which  appellant  has  any  lien  or  charge; 
that  appellee  occupies  the  position  of  a  purchaser  in  good  faith,  without  no- 
tice of  any  adverse  right  or  legal  claim  of  appellant;  and  that  appellant  had 
-slept  so  long  upon  his  rights  that  he  is  precluded  from  his  recovery;  and 
-adopts  the  answer  of  appellee  Waco  Tap  Railroad  Company. 

The  directors  of  the  sold-out  Waco  <fc  Northwestern  Railroad  Company 
adopted  the  foregoing  answer,  and  pleaded  specially  as  to  themselves  that  ap- 
pellant "ought  not  to  recover  of  them,  because  since  the  sale  and  merger  of 
the  Waco  So  Northwestern  Railroad  Company,  in  1873,  the  Houston  &  Texas 
Central  Railway  Company  had  exercised  exclusive  and  adverse  control  of  the 
property  and  franchise  of  the  Waco  &  Northwestern  Railroad  Company,  and 
that  they  were  not  performing  any  functions  as  directors  of  the  sold-out  com- 
pany at  anytime  after  the  consummation  of  said  sales;"  and  that  It  is  inequi- 
table and  unjust  for  appellant  now  to  seek  to  require  these  appellees  to  assume 
the  responsibilities  and  duties  of  directors  to  take  charge  of  or  recover  said 
property,  and  that  he  is  barred  by  the  statute  of  two  and  four  years,  and  equi- 
tably by  lapse  of  time*  The  court  sustained  the  exceptions  to  appellant's 
.allegations  seeking  to  recover  exemplary  damages,  and  overruled  the  excep- 
tions as  to  thoee  of  appellant  charging  fraud. 

The  third  trial  of  this  cause  was  begun  in  the  district  court,  October  19, 
1885,  and  resulted  in  a  verdict  of  the  jury  and  a  judgment  against  appellee  the 
Waco  &  Northwestern  Railroad  Company,  for  appellant,  in  the  sum  of  $19,- 
453.90,  for  money  and  interest  due  appellant,  and  a  foreclosure  of  his  equitable 
mortgage  on  the  45  miles  of  road  of  the  Waco  &  Northwestern  Railroad  Com- 
pany now  held  by  the  appellee  the  Houston  &  Texas  Central  Railway  Company; 
.and  also  for  $96,602  against  the  appellee  the  Waco  &  Northwestern  Railroad 
•Company,  as  actual  damages;  from  which  judgment  the  plaintiff,  Shirley, 
prosecutes  this  appeal,  assigning  several  errors  alleged  to  have  been  commit- 
ted upon  the  trial. 

We  proceed  to  the  consideration  of  thoee  we  conceive  to  be  decisive  of  the 
-cause,  and  upon  which  a  reversal  is  sought.  The  first  error  complained  of  is 
the  action  of  the  court  in  sustaining  exception  to  plaintiff's  allegations  filed 
for  the  first  time  in  October,  1885,  seeking  to  recover  exemplary  damages. 
They  set  forth  with  sufficient  certainty  facts  establishing  a  tort,  which,  it  is 
«aid,  text  writers  have  had  some  difficulty  in  accurately  defining.  It  is  gen- 
erally described  as  a  wrong  independently  of  a  contract,  though  it  is  conceded 
that  a  tort  may  grow  out  of,  make  a  part  of,  or  be  coincident  with,  a  contract. 
So  the  same  state  of  facts,  between  the  same  parties,  may  admit  of  an  action  ex 
-contractu  or  ex  delicto.  Cooley,  Torts,  3,  note  1;  Id.  90;  1  Hil.  Torts,  1;  2 
Bouv.  Law.  Diet.  600.  "In  such  cases  the  tort  is  dependent  upon,  while  at 
the  same  time  independent  of,  the  contract. "  Rick  v.  Railroad  Co.,  87  N.  Y. 
590.  Plaintiff's  averments  as  to  the  intentional,  wrongful,  and  forcible  seiz- 
ure of  his  property  by  the  officers  of  the  Waco  &  Northwestern  Railroad  Corn- 
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pany,  while  it  was  on  the  line  of  his  work,  and  used  in  constructing  the  road; 
the  conversion  thereof  to  their  use;  the  Unlawful  levy  of  the  Byrnes  attach- 
ment upon  his  property  at  their  instigation,  for  the  alleged  purpose  of  disrupt- 
ing the  contract  for  the  construction  of  the  road, — stated  facts  which,  though 
connected  with  the  breach  of  the  contract,  and  for  which  actual  damages  were 
sought,  described  also  a  tort,  authorizing,  independently  of  said  breach,  a  re* 
covery  of  exemplary  damages.  Hence  we  think  there  was  error  in  sustain- 
ing the  exceptions  upon  the  ground  that  it  was  an  attempted  double  recovery 
for  the  same  wrong.  But,  while  we  think  there  can  be  no  doubt  as  to  the 
correctness  of  this  view  of  the  assignment,  the  question  of  limitation,  as  pre- 
sented by  appellee  in  this  connection,  is  decisive  of  appellant's  right  to  re- 
cover under  this  plea,  which,  as  we  have  said,  sufficiently  described  a  tort  au- 
thorizing a  recovery  of  exemplary  damages,  but  which  were  filed  in  October, 
1885,  for  the  first  time,  and  alleged,  the  commission  of  the  tort  in  April,  1869. 
The  statute  of  limitation  was  interposed  by  appellee  to  this  claim,  and  it  is 
obvious,  therefore,  that  for  this  reason  he  was  precluded  from  a  recovery  of 
such  damages,  and  the  error  complained  of  would  not  authorize  a  reversal. 

It  is  contended  by  appellant  that  the  court  below  erroneously  construed 
the  conveyance,  executed  in  February,  1873,  of  the  property,  rights,  priv- 
ileges, and  appurtenances  of  the  Waco  &  Northwestern  Railroad  Company  to 
the  Houston  &  Texas  Central  Bail  way  Company  as  vesting  in  the  latter  com- 
pany title  to  the  land  donation,  aggregating  about  500,000  acres  of  land,  to 
which  the  former  company  was  entitled  as  a  donation  from  the  state.  It  is 
urged  by  appellant  that  this  land  donation  was  not  embraced  in  said  convey- 
ance, but  that  it  remained  a  part  of  the  assets  of  the  Waco  &  Northwestern 
Railroad  Company  in  the  hands  of  the  directory  of  the  sold-out  road,  under 
the  statute  constituting  said  directory  trnstees  for  its  creditors.  He  alleges, 
also,  and  this  is  supported  by  the  proof  that  toe  land  was  transferred  on  June 
24,  1874,  to  the  Houston  &  Texas  Central  Railway  Company  by  said  direc- 
tory. This  transfer,  he  charges,  was  made  in  fraud  of  his  rights  as  a  cred- 
itor. We  concur  in  the  position  of  appellant  that  the  land  donation  to 
which  the  Waco  &  Northwestern  Railroad  Company  was  entitled  from  the 
state  was  not  embraced  in  the  conveyance  to  the  Houston  &  Texas  Central 
Railway  Company  in  February,  1873,  and  we  are  of  opinion  that  there  was 
error  in  the  construction  given  this  conveyance,  to  tiie  effect  that  it  .op- 
erated to  convey  said  land  to  the  Houston  &  Texas  Central  Railway  Com- 
pany. 

The  contract  between  the  two  companies  provided  that,  to  secure  the  pay* 
nient  of  the  sum  of  $600,000  to  the  Houston  &  Texas  Central  Railway  Com* 
pany  by  the  Waco  &  Northwestern  Railroad  Company,  a  deed  of  trust  should 
he  executed  by  the  latter,  by  which  there  shall  be  conveyed  the  franchise  or 
charter  rights  of  the*  Waco  &  Northwestern  Railroad  Company,  road-bed, 
right  of  way,  and  other  privileges  and  appurtenances  of  their  railroad,  etc. 
The  resolution  of  the  board  of  directors  of  the  Waco  &  Northwestern  Rail- 
road Company  ratifying  this  contract  contained  the  same  language.  The 
deed  of  trust  described  the  property  intended  to  be  conveyed  as  "all  and  sin- 
gular the  several  tracts  and  parcels  of  land  which  now  are  or  may  hereafter 
constitute  the  site  of  the  roadway,  turn-outs,  side  tracks,  depot  grounds  and 
appurtenanceSt  and  all  lands  which  now  or  may  hereafter  constitute  and 
be  a  part  of  the  road,  and  the  rights  of  way,  from  the  town  of  Rremond  to  the 
depot  grounds  in  the  city  of  Waco,  the  cross-ties  and  superstructure  of  the 
road.11  The  deed  of  trust,  as  well  as  the  conveyance  of  February,  1878,  de- 
scribed the  property  as  follows,  actually  conveyed:  "And  also  all  and  singu- 
lar the  chartered  rights,  privileges,  and  franchises  of  every  kind  granted  to 
the  Waco  &  Northwestern  Railroad  Company  by  acts  of  the  legislature  of  the 
state  of  Texas,  which  are  now  possessed  by  it,  or  to  which  it  may  hereafter 
become  entitled  under  said  acts  and  the  laws  of  Texas  relating  to  railroads, 
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.and  a)]  ether  rights  and  appurtenances  conveyed  to  us  by  said  deed  of  trust." 

The  authorities  are  abundant  to  the  effect  that  whether  subsequently  ac- 
quired property  is  included  iju  a  conveyance  executed  by  a  railroad  company 
depends  upon  its  being  necessary  to  the  enjoyment  of  the  franchise*  or  to  the 
operation  of  the  road,  in.  the  absence  of  special  description  of  it  in  the  convey- 
ance. So  a  conveyance  of  all  its  property,  "real  and  personal,  acquired,  or  to 
be  acquired,  owned,  or  to  be  owned,  used  or  appropriated,  for  operating  or 
maintaining  the  road,"  does  not  include  lands  acquired  by  the  company,  and 
not  thus  used  or  employed.  A  conveyance  of  "its  corporate  privileges  and  ap- 
purtenances" was  held  not  to  embrace  town  lots  adjoining  the  road-bed,  unless 
as  a  matter  of  fact  they  were  essential  to  the  enjoyment  of  the  corporate  fran- 
chises. The  purchaser  at  a  foreclosure  sale  acquires  title  to  the  road  as  con- 
structed. 2  Perry,  Trusts,  §  759;  Wateh  v.  Barton,  24  Ohio  St.  26;  Seymour 
v.  Railroad  Co.,  25  Barb.  284;  Blwell  v.  Railroad  Co.,  67  Barb.  83;  Railroad 
Co.  v.  Livermare,  47  Pa.  St.  465. 

Again,  where  "the  road,  superstructure,  track,  and  all  appurtenances, 
made  or  to  be  made,  the  land  upon  which  the  road  had  been,  or  si  ion  Id  be  con- 
structed, including  depots,"  etc.,  were  conveyed,  and  the  company  subse- 
quently acquired  a  large  tract  of  woodland  seven  miles  from  the  road  for  the 
purpose  of  supplying  it  with  fuel  and  timber,  it  was  held  by  the  supreme  court 
of  Wisconsin  that  the  last-mentioned  tract  of  land  was  not  included  in  the 
conveyance.  Dinxmore  v.  Railroad  Co.,  12  Wis.  649.  We  have  cited  only 
a  few  of  the  numerous  cases  substantially  to  the;  same  effect.  A  later  case, 
involving,  and  deciding  a  similar  question,  is  that  of  Railroad  Co.  v.  Whib- 
aker,  5  S.  W.  Rep.  448,  (by.  the  supreme  court  of  our  state.) 

We  are  of  opinion  that  the  titleto  the  land  donation  of  the  Waco  &  North- 
western Railroad  Company  did  not  vest  in  the  Houston  &  Texas  Central  Kail- 
way  Company  by  the  terms  of  the  conveyance  executed  to  the  latter  in  Feb- 
ruary, 1873,  but*  that  this. acquisition  of  the  land  donation  was  consummated 
by  the  Houston  &  Texas  Central. Railway  Company  on  the 24th  of  June,  1874. 
Its  effect  upon  the  rights  of  the  parties  to  this  suit  we  will  now  consider. 

In  the,  previous  recital  of  the  pleadings  in  this  oause  it  will  be  noticed  that 
on  June  7, 1878,  about  two  years  after  the  Houston  &  Texas  Central  Railway 
Company- was  made  a  party  defendant  by  appellant,  he  alleged,  among  other 
fraudulent  aQts  of  the  two  companies  in  pursuance  of  the  purpose  to  absorb 
all  of  the  property  of  tfee  Waco  &  Northwestern  Railroad  Company  in  fraud 
of  his  rights  as  a  creditor  thereof,  "that  after  the  act  of  merger,  in  1873,  and 
about  the  24tb  of  June,  1874,  the  Houston  &  Texas  Central  Railway  Company 
ordered  a  meeting  of  what  was  termed  the  directors  of  the  Waco  So  North- 
western Railroad  Company,  a  majority  of  whom  were  directors  of  the  Houston 
&  Texas  Central  Railway  Company,  and  they  granted  and  conveyed  to  the  lat- 
ter company  all  of  the  lands  and  land  certi6cates  to  which  the  Waco  &  North- 
western Railroad  Company  was  entitled  as  a  donation  from  the  state,  amount- 
ing to  about  500,000  acres  of  land,"  etc.  As  before  stated,  it  was  made  a 
matter  of  record  that  this  averment  had  been  expressly  withdrawn  and  aban- 
doned by  theappellnnt  in  November,  1878,  and  at  the  trial  of  the  cause,  during 
the  November  term,  1878,  in, lieu  of  this  allegation,  it  appears  that  the  liabil- 
ity of  the  Houston  A  Teams  Central  Railway  Company  for  the  debts  of  the 
Waco  A  Northwestern  Railroad  Company  was  urged,  under  the  operation  of 
the  act  of  merger  of  May,  1873.  Whether  appellant  did  or  did  not  rely  upon 
the  latter  plea  in  lieu  of  the. former,  the  plea  quoted  was  declared  to  be  aban- 
doned. Upon  an  appeal  from  that  trial,  and  after  the  decision  upon  that  ap- 
peal, that  the  Houston  &  Texas  Central  Railway  Company  did  not  become  lia- 
ble for  the  debts  of  the  Waco  &  Northwestern  Railroad  Company  under  the 
operation  of  the  act  of  merger,  the  withdrawn  and  abandoned  plea  was  re- 
vived in  October.  1£81»  and  in  1885,  to  which  the  statute  of  limitation  was  at 
once  pleaded  by  appellees*!    It  appears,  then,  from  the  record  that  the  title  of 
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the  Houston  &  Texas  Central  Hallway  Company  to  the  land  donation  was  ac- 
quired in  Jane,  1874;  and  appellant  alleged  the  acquisition  thereof  to  have 
been  fraudulent  in  June,  18y8,  at  which  time  the  averment  was  not  obnoxious 
to  the  statute  of  limitation.  But  having  abandoned  this  allegation,  as  before 
explained,  in  November,  1878,  and  having  gone  to  trial  upon  other  issues,  the 
statute  of  limitation  was  thereby  put  in  motion.  And  when  the  allegations 
were  renewed  in  October,  1881,  attacking  the  acquisition  of  the  land  donation 
by  the  Houston  &  Texas  Central  Railway  Company  upon  the  ground  of  fraud, 
the  statute  of  limitations,  being  pleaded  by  appellees,  precluded  appellant's 
right  to  attack  and  set  aside  the  same  upon  that  ground ;  seven  years  having 
elapsed  from  the  date  of  the  acquisition  of  the  land  by  the  Houston  &  Texas 
Central  Railway  Company  in  June,  1874,  to  the  filing  of  his  plea,  in  October, 
1881.  If  this  plea  had  not  been  withdrawn  by  appellant  in  November, 
1878,  he  would  have  had  the  same  right  to  inquire  into  and  attack  the  trans- 
fer of  the  land  that  he  had  to  attack,  upon  the  alleged  ground  of  fraud,  the 
conveyance  of  all  of  the  other  property  of  the  Waco  8b  Northwestern  Railroad 
Company  to  the  Houston  &  Texas  Central  Railway  Company. 

Under  the  facts  of  this  case,  we  do  not  think  appellant  was  precluded  from 
inquiring  into  and  setting  aside  the  conveyance  of  the  land  donation  upon  the 
alleged  ground  of  fraud,  because  he  was  a  simple  contract  creditor.  As  said 
in  Cassaday  v.  Anderson,  53  Tex.  585,  where  a  similar  question  was  well  con- 
sidered: Our  system  being  one  of  blended  law  and  equity,  he  could  sue  upon 
the  indebtedness  due  him  by  the  Waco  &  Northwestern  Railroad  Company, 
and  in  the  same  proceeding  also  seek  to  set  aside  the  conveyance  of  the  land 
because  made  in  fraud  of  his  rights  as  a  creditor.  Such  proceeding  is  sus- 
tained upon  the  grounds  that  the  remedy  in  equity  would  be  more  adequate, 
and  the  conveyance,  unless  removed,  would  be  a  cloud  upon  the  title  prevent- 
ing the  ultimate  satisfaction  of  the  Judgment  which  might  be  obtained;  and 
therefore  the  aid  of  the  court  is  properly  invoked  to  remove  the  cloud  caused 
by  the  alleged  fraudulent  conveyance  as  an  obstruction  to  a  fair  sale  in  satis- 
faction of  the  Judgment,  and  not  for  the  purpose  of  enforcing  a  lien  on  the 
land.  But  appellant  was,  as  we  have  attempted  to  show,  precluded  from  at- 
tacking the  transfer  of  the  land  by  reason  of  the  fact,  which  appears  from  his 
averments  and  proof,  that  an  adverse  possession  of  this  property  by  the  Hous- 
ton &  Texas  Central  Railway  Company,  from  its  acquisition  in  June,  1874, 
until  November,  1881,  when  the  transfer  was  attacked  for  f rand,  vested  title 
thereto  in  that  company.  There  was  no  withdrawal  or  abandonment  by  ap- 
pellant of  any  allegation  save  that  attacking  the  assignment  of  the  land  to  the 
Houston  &  Texas  Central  Railway  Company,  and  seeking  to  set  it  aside  upon 
the  ground  of  fraud.  Consequently  his  averments  of  a  fraudulent  acquisition 
of  all  of  the  other  property  of  the  Waco  &  Northwestern  Railroad  Company 
by  the  Houston  &  Texas  Central  Railway  Company,  remained  substantially  in 
October,  1885,  as  had  been  originally  pleaded  by  him,  and  persistently  adhered 
to  in  his  successive  amendments,  raising  the  issue  as  upon  the  last  trial  of  a 
fraudulent  conveyance  of  all  of  the  other  property  and  assets  of  the  Waco  & 
Northwestern  Railroad  Company  to  the  Houston  &  Texas  Central  Railway 
Company.  This  issue  alone— that  with  respect  to  the  land  conveyance  having 
been  eliminated — should  have  been  submitted  to  the  Jury  for  determination, 
accompanied  with  such  instructions  as  to  the  law  as  were  applicable  to  the  evi- 
dence .  This  was  not  done.  On  the  contrary,  though  appellant's  allegations  of 
fraud  and  ultra  vires  with  reference  to  the  transfer  of  the  property  of  the  Waco 
&  Northwestern  Railroad  Company  to  the  Houston  &  Texas  Central  Railway 
Company  were  recognized  by  the  court  as  sufficient  in  law,  as  appellees*  ex- 
ceptions thereto  were  overruled,  and  though  more  than  one-half  of  the  evi- 
dence contained  in  this  record  was  introduced  without  objection  by  appellant 
and  appellees  in  support  of  their  respective  averments  upon  this  issue,  it  was 
excluded  by  the  charge  from  the  Jury's  consideration. 
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The  court  instructed  the  jury  in  this  language:   "There  being  no  evidence 
^before  you  of  the  allegations  of  fraud  in  the  conveyance,  plaintiff  cannot  ques- 
tion the  same,  and  that  issue  is  not  submitted  to  you, "  etc.    The  conveyance 
referred  to  in  the  charge  is  that  executed  in  February,  1878,  conveying  the 
Waco  &  Northwestern  Railroad  Company,  with  its  rights  and  appurtenances, 
^to  the  Houston  &  Texas  Central  Railway  Company,  and  which  the  court  in- 
structed the  jury  operated  to  convey  the  land  donation  of  16  sections  of  land 
to  the  mile  to  the  latter  company,  which  the  former  was  entitled  to  from  the 
:«tate.    This  was  an  erroneous  construction  of  this  conveyance,  the  land  dona- 
tion having  been  acquired  in  June,  1874,  by  the  Houston  &  Texas  Central 
Railway  Company,  as  alleged  by  appellant  in  his  plea  of  June  7, 1878,  with-  • 
-drawn  by  him  in  November,  1878,  and  as  shown  by  the  proof. 

As  to  all  of  the  other  property  of  the  Waco  Sc  Northwestern  Railroad  Com- 
pany which  was  conveyed,  appellant's  pleadings  and  proof  raised  the  issue  of 
fraud  in  the  conveyance  thereof,  which  was  controverted  by  the  answers  and 
•  evidence  of  the  appellees;  and  we  are  of  opinion  that  it  was  error  to  with- 
draw from  the  jury  the  issue  thus  made.    While  we  think,  for  the  reasona 
.  given,  that  the  statute  of  limitation  pleaded  in  this  cause  precludes  the  In- 
quiry by  appellant  as  to  the  conveyance  of  the  land  donation  on  June  24, 
1874,  to  the  Houston  &  Texas  Central  Railway  Company,  and  that  this  is  no 
.longer  an  issue  in  the  case,  we  do  not  mean  to  express  the  opinion  that  the 
fact  of  the  conveyance  may  not  be  used  in  support  of  the  allegations  of  a 
fraudulent  combination  to  absorb  the  property  of  the  Waco  &  Northwestern 
Railroad  Company,  in  fraud  of  appellant's  rights  as  a  creditor,  as  any  other 
«competent  fact  or  circumstance  might  be  so  used. 

There  have  been  three  verdicts  rendered  in  this  cause,  from  each  of  which 
-appeals  have  been  prosecuted.  More  than  18  years  have  elapsed  since  the  in- 
stitution of  this  suit  and  the  breach  of  the  contract  sued  upon.  We  find  no 
•complaint  in  the  record  as  to  the  amount  of  the  judgment  in  favor  of  appel- 
lant. In  the  present  case  it  is  for  the  sum  of  $16,453.90  for  money  and  in- 
terest due,  with  foreclosure  of  his  mortgage  upon  the  45  miles  of  road  from 
Bremond  to  Waco,  and  $96,602  actual  damages  in  the  nature  of  prospective 
profits  lost  by  the  breach  of  the  contract  against  the  Waco  &  Northwestern 
Railroad  Company. .  The  Houston  &  Texas  Central  Railway  Company,  and 
(the  directors  of  the  former  road,  made  parties  as  trustees  under  the  statute, 
"were  discharged,  with  their  costs.  We  think  the  judgment  is  erroneous,  and 
*hat  the  cause  should  be  disposed  of  as  follows:  The  judgment  should  be  re- 
versed, and  the  cause  remanded,  with  instructions  to  the  court  below  to  try 
fthe  issue  whether  the  sale  of  the  Waco  &  Northwestern  Railroad  made  to  the 
.Houston  &  Texas  Central  Railway  Company,  through  and  under  the  terms 
.and  provisions  of  the  deed  of  trust  executed  by  John  T.  Flint  for  and  as 
^president  of  the  Waco  &  Northwestern  Railroad  Company  to  Gray  &  Botts, 
rtbe  trustees  therein  mentioned  for  the  Houston  &  Texas  Central  Railway  Com- 
jpany,  was  fraudulent  as  to  appellant's  rights  as  a  creditor  of  said  Waco  <fc 
Northwestern  Railroad  Company,  and  to  try  no  other  issue  now  made  or 
^presented  by  the  pleadings  in  this  cause ;  and  if  upon  a  trial  of  the  issue  above 
instructed  to  be  tried  it  shall  be  found  that  said  sale  so  made,  under  said  deed 
«of  trust,  was  not  fraudulent,  then,  and  in  that  event,  judgment  shall  be  en- 
tered against  the  trustees  for  the  stockholders  and  creditors  of  said  Waco  & 
Northwestern  Railroad  Company,  in  their  representative  capacity  only,  for 
the  sum  of  $16,453.90,  with  interest  on  said  sum  from  the  date  of  the  judg- 
ment from  which  this  appeal  was  taken,  together  with  a  foreclosure  of  appel- 
lant's lien  upon  the  railroad  and  appurtenances  thereto  belonging,  from  Bre- 
mond, in  Robertson  county,  to  the  city  of  Waco,  in  McLennan  county,  against 
said  trustees  and  the  said  Houston  &  Texas  Central  Railway  Company,  to  en- 
force its  payment;  and  that  judgment  be  rendered  against  said  trustees  for  the 
sum  of  $96,602,  with  interest  thereon  also  from  the  date  of  the  judgment 
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from  which  this  appeal  was  taken,  to  be  paid  out  of  any  assets  in  their  hands 
as  such  trustees;  and  if,  upon  a  trial  of  the  issue  above  directed  to  be  tried,  it 
should  be  found  that  the  side  of  said  Waco  &  Northwestern  Railroad  Com- 
pany and  its  appurtenances,  under  the  terms  of  said  deed  of  trust,  was  made 
with  intent  to  defraud  the  creditors  of  said  Waco  &  Northwestern  Railroad 
Company,  then,  and  in  that  event,  the  said  Waco  &  Northwestern  Railroad 
shall  be  adjudged  subject  to  sale  for  the  satisfaction  of  the  judgment  to  be 
rendered  in  favor  of  appellant  against  said  trustees. 

Stayton,  0.  J.    Report  of  commission  of  appeals  examined,  their  opinion, 
^adopted,  judgment  reversed  and  remanded,  with  instructions. 


Lewis  v.  Simon  et  al. 
.    (Supreme  Qourt  of  Texas,    January  82, 18890 

1.  TPrAUDULBNT  CbKVETAUCBS— PCTtJRE  CREOTPOftS— VAUDITT. 

A  voluntary  conveyance  in  fraud  of  existing  creditors,  recorded  on>  the  day  of ' 
its  execution,  is  not  void  as  to  future  creditor*  because  the  grantor  afterwards  en- 
gages in  extensive  speculations,  and  soon  becomes  insolvent;  Rev.  St.  Tex.  art. 
2406,  providing  that  a  voluntary  conveyance,  void  as  to  prior  creditors,  shall  not  on 
that  account  merely  be  void  as  to  subsequent  creditors.1    • 

2.  Husband  axd  Wife— ContbTancus  bbtwbbn— Cowmunitt  PaoPDwrv. 

A  voluntary  conveyance  by  a  husband  to  his  wife  of  community  property  vests 
the  property  in  the  wife  separately. 
8.  Appeal— Review— Harmless  Ekrob, 

Error  in  excluding  evidence  is  harmless  where,  had  it  been  admitted,  it  would 
have  remained  the  duty  of  the  court  to  direct  the  verdict  which  was  actually  re- 
turned. 
4.  Samb. 

Where  a  verdict  is  properly  directed  by  the  court,  a  refusal  to  charge  as  re- 
quested  is  not  error. 

Appeal  from  district  court,  Washington  county. 

Trespass  to  try  title  by  Angelina  Simon,  joined  by  her  hatband,  Solomon 
Simon,  against  M.  Lewis.    Defendant  appeals. 
J.  T.  tivtearingen,  for  appellant.    Bassett,  Mu*&  &Muse%  for  appellees. 

Gaines,  J.  This  suit  was  Wrought  by  appellee  Angelina  Simon,  joined -by- 
her  husband,  to  recover;  of  appellant  a  certain  parcel  of  land  described  in  her 
petition.  On  the  16th  day  etf -February,  1885,  the  land  in  controversy  was  the 
property  of  Solomon  Simon,  who  on  that  day  conveyed  it  to  appellee  Angelina, 
his  wife.  The  consideration  Expressed  is  $10,  "paid -by  Angelina  Simon,  and 
the  further  consideration  of  th©  love  and  affection"  borne  by  the  grantor  to 
her.  The  deed  was  acknowledged  and  filed  for  record,  on  the  day  of  its  date, 
and  was  duly  recorded.  The  defendant  claimed  title  by  virtue  of  a  sheriff's- 
sale  and  deed  to  him,  made  under  an  execution  issued  from  the  county  court 
of  Galveston  county,  upon  a  judgment  there  rendered  in  favor  of  UHman, 
Lewis  A  Go.  against  Solomon  Simon.  The  judgment  established  the  lien  of 
an  attachment  which  had  been  formerly  issued  in  the  suit,  and  levied  upon- 
the  land  in  controversy  as  the  property  of  Solomon  Simon.  The  debt  upon 
which  the  judgment  was  rendered  was  an  open  account  contracted  on  the  29th 
day  of  July,  1885>  more  than  fire  months  after  the  conveyance  from  Simon  to- 
his  wife.  The  appellant1  defended  upon  the  ground  that  the  deed  from  Simon 
to  his  wife  was  made  with  intent  to  defraud  the  subsequent,  as  well  as  ex* 
isting,  creditors  of  the  grantor,  and  was  therefore  void  as  to  UHman,  Lewis 

1  Respecting  the  tight  of  subsequent  creditors  to  complain  of  prior  conveyances  by 
their  debtor  as  fraudulent,  see.  Stove  Co.  v.  WaJrodt  (Iowa,)  38  N.  W.  fiep.  811,  and. 
note;  Walsh  v.  Byrnes,  (Minn.)  40  jl.  W?  Rep.  sai,  and  cases  cited. 
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&  €ot,  although  the  debt  upon  which  they  obtained  judgment  was  not  treated 
until  after  the  deed  was  made.  In  order  to  maintain  his  defense,  the  appel- 
lant introduced  the  testimony  of  but  one  witness;  Presenting  this  testimony 
in  the  light  most  favorable-  to  defendant,  it  would  have  authorized  the  jury  to 
find  that  Simon  was  indebted  at  the  time  Off  the  (conveyance  to  his  wife  in  an 
amount  in  excess  of  the  value  of  his  assets;  that  after  this  time  hfc  continued 
his  regular  business,  and  also  engaged  in  the  purchase  of  mules  or  other  spec- 
ulations upon  an  extensive  scale  for*  man  or  Ms  means;  and  that  within  10 
months  after  the  deed  to  his  wife  he  failed*  being!  indebted  to  a  large  amount* 
The  witness  knew  but  little  of  the  details  of  Simon's  business,  and  the  con- 
clusions thus  stated  are  the  limits  of  the  inferences  Jwhich  the  jury  could  have 
legitimately  drawn  from  his  evidence. 

The  appellee,,  the  plaintiff  below,  having  introduced  her  deed,  and  the  de* 
fendant  having  introduced  evidence  of  the  attachment  proceedings,  judgment, 
execution,  and  sheriff's  deed,  under  which  he  claimed,  and  such  being  the 
parol  evidence  adduced  to  establish  the  fraud,  the  court  instructed  the  jury  to 
find  for  the  plaintiff.    This  instruction  is  assigned  as  error. 

Article  2466  of  the  Revised  Statutes  is  as  follows:  "Every  gift,  conveyance, 
assignment,  transfer,  or  charge  made  by  a  debtor,  which  is  not  upon  consid- 
eration deemed  valuable  in  law;  shall  be  void  as  to  prior  creditors,  unless  It 
appears  that  such  debtor  was  then  possessed  of  property  within  this  state  sub" 
ject  to  execution  sufficient  to ,pay  his  existing  debts;  but  such  gift,  convey- 
ance, assignment,  transfer,  or  charge  shall  not,  on  that  account,  merely  be 
void  as  to  subsequent  creditors,  and  though  it  be  decreed  to  be  void  as  to  a 
prior  creditor,  because  voluntary,  it  shall  not  for  that  cause  be  decreed  to  be 
void  as  to  subsequent  creditors  or  purchasers."  Conceding,  therefore,  that 
the  deed  from  Simon  to  his  wife  was  a  voluntary  conveyance,  and  that  it  was 
void  as  to  existing  creditors,  this  does  not  render  it  void  as  to  subsequent 
creditors.  The  only  facts  remaining,  from  which  fraud  in  the  conveyance  as 
to  the  latter  class  of  creditors  could  be  deduced,  are  that  soon  thereafter 
Simon  began  operating  upon  a  large  scale,  and  shortly  became  insolvent.  The 
use  of  the  word  "merely"  in  the  statute  quoted  indicates  that  the  legislature 
contemplated  that  cases  might  arise  in  which  a  voluntary  conveyance  should 
be  held  void  even  as  to  subsequent  creditors,  but  we  are  clearly  of  opinion 
that  the  facts  here  in  evidence  do  not  make  such  a  case.  If  a  grantor  should 
voluntarily  convey  his  property  to  his  wife  or  children,  and  should  cause  the 
deed  to  be  withheld  from  the  record,  intending  notwithstanding  his  convey- 
ance to  obtain  credit  upon  the  faith  of  his  still  being  the  owner  of  the  prop-r 
erty,  and  should  he  accordingly  obtain  such  credit,  a  strong  case  would  be 
presented  for  holding  the  conveyance  fraudulent,  although  it  might  be  placed 
upon  the  record  before  the  creditor  secured  a  lien  upon  the  property  by  judg- 
ment or  otherwise.  But  such  is  not  the  case  before  us.  Here  the  deed  was 
recorded  upon  the  day  of  its  execution,  and  notice  was  given  to  the  world  that 
the  grantor  had  parted  with  his  title  to  the  property.  It  has  been  held  that 
where  a  voluntary  conveyance  is  made  in  contemplation  of  the  grantor's  en- 
tering upon  hazardous  speculations,  and  with  a  view  to  protect  it  from  sub- 
sequent creditors,  in  the  event  his  ventures  should  result  disastrously,  it  is 
fraudulent  as  against  such  subsequent  creditors.  Wait,  Fraud.  Gonv.  §§■ 
100, 101,  and  cases  cited.  But  the  author  cited  also  says:  "As  a  general 
rule,  a  subsequent  creditor,  who  acquired  his  claim  with  knowledge  or  notice 
of  the  conveyance  sought  to  be  annulled,  cannot  attack  it  as  fraudulent.'' 
Id.  §  106;  Baker  v.  Oilman,  52  Barb.  39.  This  rule  has  been  recognized  in 
former  decisions  in  this  court.  Lehmberg  v.  Biberstein,  51  Tex.  457;  De 
Garca  v.  Galvan,  55  Tex.  53;  Van  Bibber  v.  Mathis,  52  Tex.  406.  The 
creditor  knowing  that  the  grantor  has  voluntarily  parted  with  his  property, 
we  fail  to  see  the  device  or  deceit  by  which  he  can  claim  to  have  been  de* 
ftauded.    We  conclude  there  was  no  evidence  to  warrant  a  verdict  for  the  do* 
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fondant,  and  that  the  court  did  not  err  in  instructing  the  jury  to  find  for 
•the  plaintiff. 

The  decision  of  the  foregoing  question  practically  disposes  of  the  case.  If 
the  answers  of  the  witness  Breokenridge  which  were  excluded  would  have 
materially  strengthened  the  defendant's  case,  it  would  be  a  question  to  be  de- 
termined whether  the  court  erred  or  not  in  excluding  them.  But  we  are  of 
the  opinion  that*  if  they  had  been  admitted,  it  would  still  have  been  the  duty 
•of  the  court  to  charge  the  jury  to  find  for  the  plaintiff.  The  error,  therefore, 
in  excluding  the  testimony,  if  error  it  were,  is  harmless. 

The  plantiff  Angelina  Simon  having  shown  title  in  herself,  and  defendant 
not  having  made  a  case  to  defeat  her  title,  it  was  not  error  to  refuse  the 
•charges  requested.  It  is  unnecessary  to  determine  whether  they  were  cor- 
rect or  not,  as  applied  to  a  proper  case.  The  proposition  that  the  deed  from 
Simon  to  his  wife  placed  the  title  in  the  community  cannot  be  maintained. 
Such  a  construction  would  be  equivalent  to  holding  that  it  passed  the  title 
ifrom  the  community  to  the  community;  or,  in  other  words,  that  it  passed 
nothing.  The  consideration  in  the  deed  from  Wilkinson  to  Simon,  and  the 
bid  at  the  sheriff's  sale,  show  clearly  that  the  $10  expressed  in  the  deed  in 
question  were  merely  nominal,  and  that  the  conveyance  was  purely  voluntary. 
By  it  the  land  clearly  became  the  separate  property  of  the  wife,  as  the  grantor 
evidently  intended. 

The  evidence  adduced  admitted  of  no  other  proper  judgment  except  that 
-rendered,  and  it  will  therefore  be  affirmed. 


Ban  Antonio  &  A.  P.  By.  Go.  t>.  Harrison. 

(Supreme  Court  of  Texas.    January  22, 1889.) 

H.  Negotiable  Instbumbnts-^Actoow  on  Dracts— Denial  of  Execution. 

Rev.  St.  Tex.  art.  2262,  provides  that  when  a  pleading  shall  be  founded  on  an  in- 
strument in  writing  charged  to  have  been  executed  by  the  other  party  or  by  bis 
authority,  and  not  alleged  to  be  lost  or  destroyed,  such  instrument  shall  be  received 
as  evidence  without  the  necessity  of  proving  its  execution,  unless  the  other  party 
shall  file  his  written  affidavit  denying  execution.  A  petition  alleged  that  the 
drafts  sued  on,  which  were  drawn  on  and  accepted  by  u  J.  P.  Nelson,  Agent, n  were 
accepted  by  defendant's  authority,  and  neither  the  execution  of  the  acceptances  nor 
the  authority  of  the  agent  were  denied  on  oath.  Held,  that  they  were  admissible 
without  proof  of  those  facts,  and  were  a  sufficient  basis  for  a  judgment. 

&  Trial— Reception  of  Evidence— Use  of  Deposition. 

Under  Rev.  St.  Tex.  art.  2288,  providing  that  when  cross-interrogatories  have 
been  filed  and  answered  either  party  has  the  right  to  use  the  depositions  on  the  trial, 
a  party  who  has  not  filed  cross-interrogatories  cannot  use  depositions  taken  by  his 
adversary  over  the  latter's  objection. 

$.  Execution— Levy— • Description. 

Under  Rev.  St.  Tex.  art.  177,  requiring  the  sheriff's  return  to  u  describe  the  prop- 
erty attached  with  sufficient  certainty  to  Identify  it, n  a  levy  describing  two  tracts 
of  land  each  as  a  certain  tract  containing  160  acres,  more  or  less,  on  which  is  located 
the  new  town  of  M.,  in  L.  county,  state  of  Texas,  along  the  line  of  the  said  8.  A  & 
A  P.  Ry.,  including  all  of  the  right,  title,  and  interest  of  said  railway  oompany  in 
and  to  any  and  all  town  lots  and  blocks  heretofore  laid  off  upon  said  tract,  said  in- 
terest being  such  as  has  been  deeded,  sold,  released,  or  contracted  to  said  railway 
oompany,  or  to  any  person  as  trustee  for  them,  by  S.  B.  M.,  of  F.  county,  Tex.,  less 
auch  portions  as  have  been  heretofore  legally  disposed  of  by  them,  and  donated  and 
set  apart  for  right  of  way  and  depot  purposes,  is  insufficient,  since,  if  it  intended  to 
describe  a  survey,  it  should  have  pointed  out  what  survey  was  meant,  or.  if  not,  it 
should  have  described  each  lot  and  block  intended.  As  it  stands,  it  would  compel 
a  sale  in  mass. 

Appeal  from  district  court,  Fayette  county. 

Action  by  J.  M.  Harrison  against  the  San  Antonio  &  Aransas  Pass  Bail- 
way  Company  on  certain  drafts.  Judgment  for  plaintiff.  Defendant  ap- 
peals.   Bev.  St.  art.  2262,  cited  in  the  opinion,  provides  that  when  a  pleading 
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shall  be  founded  on  a  written  instrument,  charged  to  have  been  executed  by 
the  other  party,  or  by  his  authority,  and  not  alleged  to  be  lost  or  destroyed,, 
such  instrument  shall  be  received  as  evidence  without  the  necessity  of  prov- 
ing its  execution,  unless  the  other  party  shall  file  his  affidavit  denying  exe- 
cution. 

8.  C.  Patton,  for  appellant.  Phelps  <&  Lane  and  Brown  6  Dunn,  for  ap- 
pellee. 

Gaines,  J.  This  suit  was  brought  by  appellee  to  recover  of  appellant  on 
sundry  drafts,  of  all  of  which  the  appellee  was  alleged  and  admitted  to  be  the 
owner.  Upon  the  trial  the  defendant  objected  to  the  introduction  in  evidence 
of  four  of  the  drafts,  upon  the  ground  that  they  did  not  purport  on  their  face 
to  be  either  drawn  or  accepted  by  defendant,  or  any  one  authorized  to  bind 
it.  The  court  overruled  the  objection,  and  "in  this  there  was  error.  One  of 
these  drafts  is  drawn  on  the  defendant  company,  and  shows  an  acceptance 
signed,  "J.  P.  Nelson,  Agt."  The  others  are  drawn  on  "J.  P.  Nelson* 
Agent,"  and  are  accepted  in  like  manner.  We  fail  to  perceive  upon  what 
the  objection  is  based,  unless  it  be  contended  that  in  order  to  admit  the  drafts 
in  evidence,  without  proof  of  the  authority  of  the  agent,  the  acceptance 
should  have  been  shown  expressly  that  Nelson  purported  to  sign  as  agent  of 
the  company.  But  in  order  to  admit  in  evidence  an  instrument  charged  in 
a  pleading  to  have  been  executed  by  the  authority  of  the  opposite  party  with- 
out proof  of  the  authority,  when  the  execution  is  not  denied  under  oath,  it 
need  not  purport  on  its  face  to  be  the  act  of  the  party  on  whose  behalf  it  ia 
alleged  to  have  been  executed.  See  Water-  Work*  v.  White,  61  Tex,  586,  and 
cases  cited.  The  petition  alleged  that  the  drafts  were  accepted  by  Nelson  as- 
the  authorized  agent  of  the  defendant  company,  and  neither  the  execution  of 
the  acceptances  nor  the  authority  of  the  agent  was  denied  under  oath.  The 
drafts  were  properly  admitted  in  evidence. 

During  the  progress  of  the  trial  the  defendant's  counsel  offered  to  read  in 
evidence  two  depositions  taken  by  plaintiff  which  contained  no  cross-inter- 
rogatories on  behalf  of  the  defendant.  The  court  correctly  excluded  the  dep^ 
ositions.  No  cross-interrogatories  having  been  filed  on  the  defendant's  be- 
half, the  depositions  could  not  be  read  over  the  objection  of  plaintiff's  counsel. 
The  rule  is  statutory.    Kev.  St.  art.  2283. 

Appellant's  fifth  assignment  of  error  is,  in  effect,  that  the  court  erred  in  ren- 
dering judgment  against  defendant  without  proof  of  the  authority  of  the  agent 
who  signed  the  drafts  and  acceptances.  The  authority  was  not  denied  under 
oath,  and  no  proof  was  necessary.     Kev.  St.  art.  2262. 

There  was  no  error  in  rendering  judgment  for  the  amount  of  the  drafts  and 
interest;  but  we  think  the  assignment  that  the  court  erred  in  refusing  to  dis- 
solve the  attachment  on  motion  of  the  defendant  is  well  taken.  The  ground 
of  the  motion  was  that  the  description  of  the  land  in  the  levy  was  not  suffi- 
cient. There  are  two  tracts  of  land  sought  to  be  described  in  the  levy,  and, 
as  the  descriptions  are  alike,  we  copy  here  but  one  of  them.  It  is  as  fol- 
lows: "A  certain  tract  of  land  containing  150  acres,  more  or  less,  on  which 
is  located  the  new  town  of  Moultbn,  in  Lavaca  county,  state  of  Texas,  along 
the  line  of  the  said  San  Antonio  and  Aransas  Pass  Railway,  including  all 
of  the  right,  title,  and  interest  of  said  railway  company  in  and  to  any  and 
all  town  lots  and  blocks  heretofore  laid  off  upon  said  tract  of  land;  said  in- 
terest being  such  as  has  been  deeded,  sold,  released,  or  contracted  to  said  rail- 
way company,  or  to  any  person  as  trustee  for  them,  by  S.  B.  Moore,  of  Fay- 
ette county,  Tex.,  less  such  portion  of  said  interest  in  said  land  as  has  been 
heretofore  lawfully  and  legally  disposed  of  by  them,  and  less  such  portion  of 
said  tract  of  land  as  has  been  heretofore  donated  or  set  apart  for  right  of  way 
and  depot  purposes  for  said  railway."  The  statute  requires  that  the  return 
of  the  sheriff  M  shall  describe  the  property  attached  with  sufficient  certainty 
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to  identify  it;"  and  at  an  early  day,  in  construing  this  statute,  this  court  held 
that  it  was  not  sufficient  to  describe  a  merchants  wares  *'as  a  stock  of  goods, 
wares,  and  merchandise,"  but  that  an  inventory  of  the  goods  must  be  given. 
Messtser  v.  Lewis,  20  Tex.  221.  From  the  principle  so  described,  it  would 
follow  that,  when  an  attachment  is  sought  to  be  levied  upon  several  tracts  of 
land,  each  should  be  specifically  described;  4nd/  if  the  description  of  each  is 
not  certain  in  itself,  then  it  should  at  all  events  refer  to  some  document  which 
would  make  it  certain.  If  the  description  above  quoted  means  to  point  out  a 
tui'vey  merely  upon  whieh  the  town  of  Monition  isr  situate;  it  is  loo  vague  to 
show  by  any  definite  terms  what  particular  survey  it  is.  If  it  means  a  150 
acres  which  had  been  laid  off  into  lots  and  blocks,  and  designated  as  the  town 
of  Moulton,  then  it  should  have  described  each  lot  and  block  by  its  number, 
or  by  some  other  designation,  so  that  each  could  be  particularly  identified,  and 
ao  that  the  order  of  sale  under  the  judgment  of  foreclosure  could  direct  the 
sheriff  specifically  to  sell  each  particular  parcel.  The  levy  would  have  com- 
pelled a  aale  in  mass,  and  was  therefore  illegal.  In  Mackay  v.  Martin*  26 
Tex.  57,  it  is  said:  "It  is  scarcely  possible  that  a  sale  in  gross,  pursuant  to  a 
levy  upon  a  mass  of  property  without  any  specific  description,  embracing  un- 
defined and  unascertained  Interests,  could  be  a  fair  sale  of  the  property  for  its 
full  value. "  The  part  of  the  levy  not  quoted  above  to  upon  another  town 
tract,  and  the  description  is  very  similar,  and  no  better.  We  are  of  opinion 
that  the  entire  levy  is  insufficient,  and  that  it  should  have  been  held  for 
naught. 

The  judgment  of  the  court  below  is  accordingly  reversed,  and  is  here  ren* 
dered  for  the  appellee  for  his  debt  and  interest,  *nd  that  he  take  nothing  by 
reason  of  his  attachment. 


Ha wes  et  aU  c.  Nicholas.  * 

(Supreme  Court  of  Texas.    January  32,  1889.) 

Wills— Revocation— Rbv  ival. 

Rev.  St.  Tex.  art.  4861,  prescribes  that  a  will  may  be  revoked  by  a  subsequent 
will,  codicil  or  declaration  in  writing  executed  with  like  formalities,  or  by  the  tes- 
tator destroying,  canceling,  or  obliterating  the  same,  or  causing  it  to  be  done  in 
his  presence.  H  eld,  that  the  cancellation  of  a  will  expressly  •revoking  all  former 
wills  does  not  revive  a  former  will. 

Appeal  from  district  court,  Calhoun  county. 

Application  by  Emma  J.  Nicholas  to  probate  the  will  of  H.  W.  Hawes,  de- 
ceased. E.  Hawes,  the  widow,  and  a  number  of  the  children  of  deceased, 
opposed  the  probate;  which  being  granted  on  appeal  to  the  district  court, 
contestants  appeal. 

27.  Hawes,  for  appellants.    Glass,  Callender  A  Proctor,  for  appellee. 

Henry,  J.  In  the  year  1878,  H.  W.  Hawes  executed  a  will,  by  which  he 
devised  specified  portions  of  his  estate  to  one  of  his  sons  and  his  granddaugh- 
ter Emma  J.  Nicholas.  This  paper  was  styled  a  "deed,"  and  shortly  after  its 
execution  was  acknowledged  by  the  maker,  and  recorded  as  a  deed  by  the 
county  clerk  of  Calhoun  county.  The  instrument  remained  in  the  custody  of 
one  of  the  devisees,  and  was  produced  by  him  after  the  death  of  the  maker. 
In  the  year  1879  the  said  H.  W.  Hawes  executed  another  will,  in  which  he 
expressly  revoked  all  prior  wills,  and  which  was  inconsistent  in  some  mate- 
rial respects  with  the  will  of  1873.  In  1883  the  testator  destroyed  the  will 
of  1879  by  tearing  and  burning  it.    He  died  in  the  year  1883. 

In  the  year  1887  appellee,  Emma  J.  Nicholas,  filed  in  the  coonty  court  of 
Calhoun  county  an  application  to  probate  the  will  of  1873,  which  she  pro- 
duced and  proved.  This  application  was  opposed  by  the  widow  and  a  num- 
ber at  the  children^  of  the  deceased,  H.  W«  Hawes.    The  contestants  pleaded, 
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as  reasons  #hy  the  will  of  18'7S  sfeoulti  not  be  admitted1  to  probate;  tne  exe- 
cution and  subsequent  destruction  oif  the  will  of  1879.  The  case  was  tried 
in  the  county  court,"  and  'appealed  to  the  district  court.  In  the  district  court 
-exceptions  to  the  answer  of  contestants  were  sustained,  and  the  will  of  1878, 
upon  proper  proof  of  its'  execution  being  produced,  was  admitted  to  probate. 
The  contestants  Offered;  but  were  not  permitted  to  prove,  the  execution  as  re- 
quired by  law  of  the  Will  dt  1879,  containing  a  clause  expressly  revoking  ail 
previous,  wills,  and  provisions  inconsistent  with  the  will  of  1873,  and  the 
subsequent  destruction  by  tearing  and  burning  of  the  will  of  1879;  The  con- 
testants appeal,  and  assigfr  as  error  that  "the  court  erred  in  sustaining  the 
exceptions  of  applicant  to  contestants'  answer,  and  in  hdlding  that  the  de- 
struction by  the  decedent  of  the  will  of  1679,  in  1888,  had  the  effect  of  reviv- 
ing the  will  of  187&*  ' 

The  question  as  to  whether,  and  under  what  circumstances,  the  destruc- 
tion of  a  subsequent  will,  will  revive  a  prior  one,  has  been  much  discussed. 
The  authorities  are  conflicting.  In  4  Kent,  Oomm.  532,  it  is  said:  "If  the 
first  will  be  not  actually  canceled,  of  destroyed,  or  expressly  revoked,  on  mak- 
ing a  second,  and  the  second  will  be  afterwards  canceled,  the  first  will  is  said 
to  be  revived.  '  But  the  fire*  will  is  not  revived  if  the  testator  makes  a  sec- 
ond, and  actually  cancels  the  first  by  an  absolute  act  rendering  it  void,  and 
then  cancels  the  second  will.  It  will,  in  such  a  case,  require  a  republication 
to  restore  the  first  will."  The  attorneys  for  appellee  quote  in  their  brief  the 
following  language  from  Redfleld  on  Wills:  "The  general  TUle  seems  to  be 
firmly  established  from  an  early  day  tHat  a  later  will,  revoked,  will  not  pre- 
vent  an  earlier  and  inconsistent  one  from  remaining  in  force;  and  it  makes 
no  difference  whether  the  later  will  contained  an  expresd  clause  of  revocation 
4>rnot.'-  Volume  1,  pp.  308,  909.  but  further  on  the  same  author  says:  "It 
;8eems  to  have  been  regarded  as  an  unsettled  question  In  the  English  courts, 
both  in  Westminster  hall  and  doctors1  commons,  whether  the  cancellation  of 
Br  later  revoking  will  would  have  the  effect  to  revive  the  former  will  thus  re- 
voked. The  result  of  the  meet  careful  examination  of  the  cases  leaves  the 
question  in  a  state  of  distressing  uncertainty.  The  most  we  can  say  is  that 
it  depends  upon  circumstances;  and  that-  extrinsic  evidence  is  admissible,  in 
regard  to  the  intention  of  the  testator,  was  freely  admitted  before  the  late 
.statute,  which  required  some  positive  aet  of  revival."  Id.  320,  322. 

The  question  is  discussed  in  the  case  of  Colvin  v.  Watford,  20  Md.  391,  and 
there  it  is  said :  "The  authorities  undoubtedly  established  the  principle  that 
an  unconditional  revocation  .is  not  essentially  testamentary  in  ita  nature,  and, 
like  the  will  containing  it,  liable  to  vary  with  the  testamentary  purpose,  but 
a  positive  consummated  act,  producing  an  immediate  and  conclusive  effect. 
■  *  *  *  The  principle  established  in  the  ecclesiastical  courts  of  England  is 
that  the  canceling  of  a  will  containing  an  express  <  revocation  of  a  previous 
will  does  not  necessarily  revive  the  will  revoked,  although  the  presumption 
of  an  intention  on  the  part  of  the  testator  to  revive  the  previous  will  may  be 
raised  by  his  destruction  of  the  revoking  will/' 

In  the  case  of  James  v.  Marvin,  3  Conn.  577,  Chief  Justice  Hosmer  says: 
"An  express  revocation  is  a  positive  act  of  the  party,  which  operates,  by  its 
-  own  proper  force,  without  being  at  all  dependent  on  the  consummation  of  the' 
will  in  which  it  is  found,  and  absolutely  annuls  all  precedent  devises."  "It  is 
because  an  express  revocation  is  a  pbsitive  act  of  the  party,  independent  of 
the  will  which  may  happen  to  contain  ity  and  operating  instantaneously,  and 
per  w.  As  a  clear  consequence  resulting  from  this  principle,  all  prior  wills 
are  recalled  or  reversed, —  the  proper  meaning  of  the  word 'revoked,*— and 
must  remain  in  this  condition  until  revived  by  republication.  *  *  *  A 
deed  of  revocation,  separate  from  a  will,  has  the  offeot  of  annulling  a  prior 
will  instantaneously;  and  the  operation  is  the  same  whether  the  revoking 
.clause  beJn  deed  or  will,  for  it  is  never  a  necessary  part  eff  the(latte^g|^ 
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In  the  case  of  Peck's  Appeal,  50  Conn.  563,  it  appears  that  Lucy  Peck 
made  a  will  in  1875,  and  in  1880  made  another  inconsistent  with  the  first 
She  died  not  long  afterwards.  The  last  will  was  never  found,  but  the  first 
one  was.  The  new  will  did  not  expressly  revoke  the  first  one.  The  court 
held  that  "prior  to  1821  any  will  might  be  revoked  in  writing,  and  it  was  not 
necessary  that  the  writing  should  be  executed  with  every  particular  formality. 
It  was  then  held  that  a  revocation  contained  in  another  will  was  not  ambula- 
tory, but  took  effect  immediately,  and  that  the  will  revoked  could  not  be  re- 
vived without  a  republication." 

In  1821  a  statute  enacted  that  "no  devise  of  real  estate  shall  be  revoked 
otherwise  than  by  burning,  *  *  *  or  by  some  other  will  or  codicil  in 
writing.  *  ♦  *»»  That  section  required  that  a  written  revocation  should 
be  in  another  will.  The  statute  changes  the  aspect  of  the  question.  Before- 
the  statute  any  written  declaration  to  that  effect  revoked  a  will,  irrespective 
of  any  statute,  and  without  regard  to  the  death  of  the  testator.  Now,  the 
statute  requires  that  the  writing,  in  order  to  have  that  effect,  must  itself  be* 
a  will  or  codicil,  and  executed  with  all  the  formalities  required  for  such  in- 
struments. 

In  our  state  a  statute  prescribes  the  method  of  revoking  a  will  to  be  M  by  a- 
subsequent  will,  codicil,  or  declaration  in  writing  executed  with  like  formali- 
ties, or  by  the  testator  destroying,  canceling,  or  obliterating  the  same*  or  caus- 
ing it  to  be  done  in  his  presence."  Bev.  St.  art.  4861.  A  written  declara- 
tion, properly  executed,  as  effectually  revokes  a  will  from  the  date  of  its  exe- 
cution as  does  its  destruction.  If  the  purpose  to  revoke  is  sufficiently  ex- 
pressed, and  the  writing  is  properly  executed,  it  cannot  be  controlled  or  lim- 
ited by  the  name  given  the  instrument,  or  by  its  containing  other  provisions. 
If  the  will  of  1879  was  properly  executed  as  a  will,  and  contained  a  clause- 
expressly  revoking  the  will  of  1873,  we  do  not  think  that  the  subsequent  de- 
struction of  the  will  of  1879  had  the  effect  of  reviving  the  will  of  1873. 

We  think  there  was  error  in  sustaining  exceptions  to  the  answer  of  contest- 
ants, and  that  for  this  cause  the  case  must  be  reversed. 


HoiiSTEiM  «•  Adams  et  oZ. 

(Supreme  Court  of  Texas.    January  33, 1889.) 

Trespass  to  Trt  Title— Pleading— Impbovbmsktb. 

Evidence  of  improvements  offered  by  defendant  in  trespass  to  try  title  cannot  be- 
excluded  because  his  plea  does  not  state  the  grounds  for  alleging  himself  to  be  a 
possessor  in  good  faith,  such  plea  being  otherwise  sufficient,  and  not  having  been, 
excepted  to,  though  Rev.  St.  Tex.  art.  4818,  requires  such  grounds  to  be  set  out.. 
The  objection  should  be  taken  by  special  demurrer. 

Appeal— Review— Rulings  ok  Evidence—  Habmxkss  Error. 

But  where  the  bill  oi  exceptions  states  that  defendant  proposed  to  show  by  car' 
tain  witnesses  that  the  improvements  were  made  in  good  faith,  but  does  not  show 
that  such  witnesses  would  testify  to  any  facts  from  wnich  good  faith  maybe  found, 
the  rejection  of  the  evidence  is  harmless,  as  a  witness  could  not  be  permitted  to* 
state  his  conclusion  that  the  improvements  were  made  in  good  faith. 

Same— Objections  hot  Madb  Below. 

Where  plaintiffs  show  that  a  certain  person  acquired  title  on  a  specified  date,  and 
that  a  person  of  the  same  name,  who  was  in  the  state  about  that  time,  died  in  an- 
other state,  and  that  they  are  his  heirs,  and  there  is  nothing  to  disprove  the  iden- 
tity of  the  owner  and  such  ancestor,  a  judgment  for  plaintiffs  will  not  be  reversed 
for  want  of  further  proof  of  identity;  the  objection  not  having  been  made  below. 

Adverse  Possession— Actual  and  Continuous. 

Adverse  possession,  to  be  available,  must  have  been  continuous  for  the  statutory 
period ,  Rev.  St.  Tex.  art.  8198,  defining  adverse  possession  to  be  an  actual  and  visible* 
appropriation,  commenced  and  continuous  under  claim  of  right,  etc 

Appeal  from  district  court.  Fayette  county. 
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Trespass  to  try  title  by  J.  H.  Adams  and  others  against  A.  M.  Holstein  and 
others.  A.  M.  Holstein  appeals.  Rev.  St.  Tex.  art.  3198,  defines  "adverse 
possession"  to  be  "an  actual  and  visible  appropriation  of  the  land,  com- 
menced and  continued  under  a  claim  of  right,  inconsistent  with  and  hostile 
to  the  claim  of  another. "  Article  4813  provides  that  "defendant  in  any  ac- 
tion of  trespass  to  try  title  may  allege  in  his  pleadings  that  he,  and  those  un- 
der whom  he  claims,  have  had  adverse  possession  in  good  faith  of  the  premi- 
ses in  controversy  for  at  least  one  year  next  before  the  commencement  of 
such  suit;  and  that  he,  and  those  under  whom  he  claims,  have  made  perma- 
nent and  valuable  improvements;  *  *  *  and  stating,  also,  the  grounds  of 
such  claim." 

Moore  <£  Duncan,  for  appellant.    Osceola  Archer)  for  appellees. 

Stayton,  0.  J.  This  action  was  brought  by  appellees  to  recover  125  acres 
of  land,  part  of  a  larger  grant.  They  show  that  Daniel  J.  Adams  acquired 
title  to  this  land  in  1858,  through  a  regular  chain  of  transfer  from  the  sover- 
eignty of  the  soil;  and,  further,  that  a  person  of  that  name,  whose  heirs  they 
are  shown  to  be,  died  in  West  Virginia  in  1886,  having  lived  there  for  many 
years.  They  further  show  that  Daniel  J.  Adams,  through  whom  they  claim, 
was  in  Texas  about  the  time  the  deed  to  the  person  of  that  name  was  made. 
There  was  no  evidence  tending  to  show  that  the  person  to  whom  the  deed  was 
made  was  not  the  same  person  through  whom  appellees  claim;  nor,  so  far  as 
the  record  shows,  was  any  question  of  identity  made  in  the  court  below;  but 
it  is  urged  in  this  court,  for  the  first  time,  that  the  judgment  ought  to  be  re- 
versed for  want  of  further  proof  of  identity.  This  proposition  we  cannot  as- 
sent to. 

There  were  several  defendants,  claiming  different  parts  of  the  tract  of  land 
sued  for,  and  judgment  was  rendered  in  favor  of  all  of  them  except  A.  M. 
Holstein,  who  prosecutes  this  appeal,  against  whom  a  judgment  was  rendered 
for  so  much  of  the  land  as  he  claimed  through  deed  from  H.  C.  Holstein,  and 
in  his  favor  for  the  land  claimed  by  him.  Appellant  was  unable  to  deraign 
title  to  any  part  of  the  land  from  the  sovereignty  of  the  soil,  or  from  common 
source,  and  was  compelled  to  rely  upon  limitation  based  on  10  years*  adverse 
possession,  which  he  pleaded.  It  appears  that  P.  B.  Faison,  in  1875,  was 
claiming,  under  deed,  something  over  600  acres  of  land,  of  which  the  land  in 
controversy  was  a  part,  but  it  is  not  shown  that  he  had  title  thereto.  In 
1876  Faison  gave  bond  for  title  to  101  acres  of  the  land  in  controversy  to  A. 
M.  Holstein  (appellant)  and  H.  C.  Holstein.  Whether  this  bond  required  a 
separate  part  of  the  101  acres  to  be  conveyed  to  each  of  the  Holsteins  does  not 
appear;  but*  they  having  paid  for  the  land  in  1879,  Faison,  by  deed,  conveyed 
the  north  half  to  A.  M.  Holstein,  and  the  south  half  to  H.  C.  Holstein.  The 
Holsteins  were  brothers,  and  after  they  contracted  for  the  land  moved  on  it, 
in  1876,  and  made  improvements,  all  of  which  were  on  the  north  half.  They 
seem  to  have  used  the  land  in  common,  and  to  have  so  continually  occupied 
until  Faison  made  to  each  of  them  deeds  for  separate  parts  in  1879. 

Some  time  about  the  time  these  deeds  were  made,  H.  G.  Holstein  began  to 
make  preparation  to  improve  the  south  half,  which  had  been  deeded  to  him, 
but  the  evidence  justifies  the  holding  that,  for  a  year  or  more  after  the  deed  to 
the  south  half  was  made  to  him,  no  such  possession  thereof  existed  as  is  nec- 
essary to  evidence  an  adverse  holding.  In  1880  or  1881,  however,  the  facts 
which  existed  would  evidence  such  a  holding,  and  so  continued  until  this  ac- 
tion was  brought,  on  June  27, 1887.  H.  C.  Holstein  conveyed  the  south  half 
to  appellant  in  1882,  and  it  may  be  said  that  there  has  been  such  adverse  hold- 
ing of  the  entire  101  acres  as  would  support  the  plea  of  limitation  for  a  period 
of  10  years,  except  that  there  was  a  break  in  this  holding  as  to  the  south  hall 
for  a  year  or  more  after  deed  to  H.  C.  Holstein.  The  court  below,  evidently 
on  account  of  this  break  in  the  possession  of  the  south  half,  rendered  judg- 
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ment  for  that  in  favor  of  the  appellees,  but  against  them  as  to  the  residue  of 
the  land  claimed  by  appellant  and  the  other  defendants.  There  was  no  error 
in  this,  for  the  10-years  adverse  possession  was  not  shown  to  be  continuous. 
The  burden  of  proof  in  this  respect  rested  on  appellant. 

Appellant  sought  to  recover  the  value  of  improvements  made  on  the  land, 
and  alleged  his  holding  under  Faison,  adverse  possession  for  about  12  years 
before  the  bringing  of  this  action,  and  that  in  good  faith  he  had  made  perma- 
nent and  valuable  improvements,  which  were  specified,  and  each  item  valued. 
The  plea,  however,  did  not  further  state  the  grounds  of  his  claim  to  be  a  pos- 
sessor in  good  faith.  His  plea  for  improvements  was  not  excepted  to,  but 
when  he  proposed  to  prove  the  character  and  value  of  improvements  made  by 
him,  and  his  good  faith,  this  was  objected  to,  on  the  ground  that  his  plead- 
ings did  "not  set  forth  any  acts  showing  inquiries  regarding  the  title  to  the 
land, or  any  other  facts  showing  good  faith;"  and  the  objection  was  sustained, 
and  the  evidence  excluded.  The  practice  of  calling  in  question  the  sufficiency 
of  pleadings  by  objecting  to  evidence  has  been  often  condemned  by  this  court, 
and  it  has  been  uniformly  held  that  an  objection  to  pleadings,  when  thus 
raised,  will  be  overruled,  unless,  giving  to  the  plea  a  liberal  construction,  it 
would  be  held  bad  on  general  demurrer. 

As  said  in  Black  v.  Drury,  24  Tex.  292:  "The  party  who  seeks  such  an 
advantage,  by  not  excepting  to  the  plea,  but  by  objecting  to  the  admission  of 
the  evidence  under  it,  must  expect  that  the  plea  will  be  taken  and  understood 
in  its  full  force  against  him.  He  has  waived  the  right  to  make  special  excep- 
tions to  it.  If  it  be  good  on  general  demurrer,  and  will  sustain  a  verdict  and 
judgment  rendered  upon  it,  his  objection  cannot  prevail.  *  *  *  Under 
our  system  of  pleading,  great  liberality  has  uniformly  been  indulged  in  favor 
'of  pleading,  where  no  special  exceptions  have  been  made.  General  statements 
of  fact,  and  legal  conclusions,  constituting  parts  of  a  plea,  have  not  been  held 
to  vitiate  it  upon  general  demurrer.  This  has  long  been  the  ruling  of  this 
court  when  the  question  has  been  directly  presented  for  adjudication." 

The  statutes  regulating  the  pleadings,  in  cases  in  which  compensation  for 
improvements  made  on  land  is  claimed,  now,  as  they  did  not  before  the  adop- 
tion of  the  Revised  Statutes,  require  that  the  grounds  of  the  claim  that  im- 
provements were  made  in  good  faith  shall  be  stated.  Rev.  St.  art.  4813.  How 
far,  and  with  what  particularity,  the  grounds  on  which  the  claim  to  good 
faith  is  made  must  be  stated,  is  not  prescribed;  but,  if  the  adverse  party  de- 
sires it,  he  is  entitled  to  a  statement,  at  least  in  a  general  way,  of  the  facts 
on  which  the  claim  to  good  faith  is  based.  If  these  facts  be  not  stated,  it  is 
his  duty  and  right,  by  special  demurrer,  to  point  out  the  want  of  particular- 
ity or  fullness  in  statement;  but,  if  he  fails  to  do  this,  he  must  be  deemed  to 
have  waived  this  right,  and  to  consent  that  the  adverse  party  may  introduce, 
under  any  averment  good  on  general  demurrer,  evidence  of  every  fact  neces- 
sary to  sustain  his  defense. 

The  plea,  in  effect,  alleged  a  holding  under  a  deed  for  many  years,  and  that 
this  was  in  good  faith,  itemized  the  improvements,  and  placed  a  value  upon 
them,  and  alleged  that  they  were  permanent  in  character.  The  plea  would 
have  been  good  under  the  former  law  against  any  kind  of  exception,  and  we 
are  of  opinion  was  good  under  the  law  now  in  force  on  general  demurrer. 
In  the  case  of  Thompson  v.  Cornttock,  59  Tex.  318,  cited  in  support  of  the 
ruling  of  the  court  below,  special  exceptions  were  filed  and  overruled. 

While  the  ruling  of  the  court  excluding  evidence,  on  the  ground  on  which 
the  exclusion  was  asked,  was  erroneous,  the  question  arises  whether  the  bill 
of  exceptions  shows  that  any  injury  to  appellant  resulted  from  the  ruling.  It 
is  not  urged  that  the  court  ought  to  have  rendered  a  judgment  for  the  value 
of  improvements  on  evidence  received,  but  that  the  court  erred  in  excluding 
evidence.  Under  well-settled  rules,  it  must  be  made  to  appear,  in  a  bill  of 
exceptions  taken  to  the  exclusion  of  evidence,  what  the  evidence  was,  and 
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that  its  exclusion  may  have  influenced  the  judgment.  The  bill  of  exceptions 
shows  that  appellant  proposed  to  prove  by  his  own  evidence,  and  that  of  two 
other  witnesses,  that  he  made  the  improvements  alleged,  and  that  they  were 
of  the  value  stated  in  his  plea;  and,  further,  that  they  were  placed  on  the 
land  in  good  faith.  The  bill  is  full  as  to  the  two  items  of  evidence  first 
named,  but  is  it  sufficient  as  to  the  last?  The  witness  would  not  have  been 
permitted  to  state  that  the  improvements  were  made  in  good  faith,  but  would 
have  been  required  to  state  the  facts  under  which  the  possession  was  taken 
and  held,  and  the  improvements  made,  and  from  the  evidence  thus  given  it 
would  have  been  the  province  of  the  court  or  jury  trying  the  case  to  determine 
as  a  fact  whether  good  faith  existed.  The  bill  of  exceptions  shows  that  the 
evidence  was  that  of  the  appellant  and  two  other  named  persons,  and  thus 
evidences  the  fact  that  by  parol  evidence  he  proposed  to  prove  his  good  faith. 
Such  evidence  often  is  necessary  and  proper  on  such  an  issue,  but  we  are  un- 
able to  know  from  the  bill  of  exceptions  that  either  of  the  witnesses  would 
have  stated  any  fact  sufficient  or  tending  to  authorize  a  finding  that  the  im- 
provements were  made  in  good  faith.  The  existence  of  good  faith  is  a  fact 
to  be  established  in  such  cases  by  evidence  of  other  facts  tending  to  show  that 
the  person  asserting  it,  at  the  time  he  made  improvements  on  land,  believed 
himself  to  be  its  owner,  and  had  grounds  for  such  belief,  such  as  would  ordi- 
narily be  satisfactory  to  one  unlearned  in  the  iaw,  but  of  ordinary  intelligence, 
after  having  made  such  inquiry  as  the  law  presumes  every  person  desiring  to 
buy  land  will  make,  and  as  an  ordinarily  prudent  man  for  his  own  protection 
ought  to  make.  The  bill  of  exceptions  not  showing  that  either  of  the  wit- 
nesses would  have  stated  a  single  fact  from  which  the  court  might  have  found 
good  faith,  we  cannot  presume  that  they  would.  The  presumption  is  that 
the  judgment  is  correct;  and,  although  the  ground  on  which  the  court  acted 
in  excluding  evidence  may  have  been  erroneous,  this  furnishes  no  sufficient 
reason  for  reversal  of  the  judgment,  unless  it  be  shown  that  the  evidence  ex- 
cluded was  of  such  character  as  might  have  authorized  or  required  a  different 
judgment.  The  bill  of  exceptions  does  not  show  this,  and  the  ruling  com* 
plained  of  must  be  deemed  harmless  error. 

We  find  no  error  in  the  judgment,  and  it  will  be  affirmed. 


Bro  Grande  &  E.  P.  R.  Go.  t>.  Milmo  Nat.  Bank* 

(Supreme  Court  of  Texas.    January  22, 1889.) 

Trxspabs  to  Trt  Titls— Evtdbwob— Certified  Copies— Absent*  or  O&ioihil. 

In  trespass  to  try  title  defendant  agreed  to  waive  the  filing  and  notice  by  plaintiff 
of  certified  copies  "as  a  predicate  to  show  a  common  source  of  title. "  Rev.  St.  Tex. 
art.  4802,  provides  that  plaintiff  in  such  an  action  may  prove  a  common  source  of 
title  bv certified  copies  of  deeds,  etc..  without  requiring  proof  of  the  Inability  of  the 
plaintiff  to  produce  the  originals.  Held,  that  a  certified  copy  of  a  recorded  patent, 
offered  by  plaintiff  to  show  title  in  himself,  there  being  no  evidence  of  such  oom- 
mon  source,  was  not  admissible,  over  defendant's  objection,  without  accounting  for 
the  absence  of  the  original,  as  provided  by  Rev.  St.  art.  2257. 

Appeal  from  district  court,  Webb  county. 

McLane  <ft  AUee,  for  appellant.    /.  0.  Nicholson,  for  appellee. 

Statton,  G.  J.  This  action  was  brought  by  Daniel  Milmo  against  appel- 
lant, to  recover  block  No.  224,  in  the  city' of  Laredo.  The  Milmo  National 
Bank  intervened,  and  asserted  title  to  the  property.  Daniel  Milmo  offered  in 
evidence  (l)deed  to  the  block  from  A.  G.  Hunt  to  W.  W.  Hungerford,  dated 
April  19, 1883;  (2)  deed  from  Hungerford  to  himself,  dated  July  8, 1883.  The 
Milmo  National  Bank  offered  in  evidence  (1)  deed  from  W.  W.  Hungerford, 
by  trustee,  Nicholson,  to  itself,  for  the  block,  dated  June  21, 1884;  (2)  deed  of 
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trust  to  Nicholson,  made  by  Hungerford,  of  date  April  27,  1883,  empowered 
the  trustee  to  sell,  under  which  the  deed  above  named  was  made;  (3)  deed 
from  A.  C.  Hunt  to  W.  W.  Hungerford,  same  offered  by  Daniel  Milmo;  (4) 
deed  from  Raymond  Martin  to  A.  C.  Hunt,  dated  September  3, 1882;  (5)  deed 
from  city  of  Laredo  to  Raymond  Martin,  dated  June  2, 1880;  (6)  certified  copy 
from  the  county  records  of  patent  from  the  state  to  city  of  Laredo  for  land  em* 
bracing  the  block  in  controversy,  and  dated  July  18,  1884.  The  defendant 
offered  no  evidence  of  title,  but,  when  the  certified  copy  of  patent  was  offered, 
objected  to  its  introduction,  because  secondary  evidence,  and  not  admissible 
without  the  non-production  of  the  original  was  accounted  for.  This  objection 
was  overruled,  and  the  copy  of  the  patent  received  and  considered  in  evidence 
for  all  purposes.  It  further  appears  that  the  inter  venor  offered  the  copy  of 
patent  for  the  purpose  of  showing  chain  of  unbroken  title  from  the  sovereignty 
of  the  soil  as  well  as  common  source,  and  that  it  was  admitted  under  a  written 
agreement,  signed  by  counsel  of  the  respective  parties,  that  certified  copies  of 
named  deeds  might  be  used  as  could  the  originals,  if  properly  filed,  and  notiee 
thereof  given.  The  patent,  however,  was  not  one  of  the  instruments  named; 
but  it  is  claimed  that  under  a  clause  in  the  agreement,  as  follows:  "Also  that 
the  filing  and  notice  by  plaintiff,  inter  venor.  to  defendant  of  certified  copies, 
as  a  predicate  to  show  a  common  source  of  title*  is  hereby  waived,  and  no  ob- 
jection thereto  will  be  made  by  reason  of  the  want  of  notice  and  failure  to 
file, " — the  certified  copy  of  patent  was  admissible.  A  judgment  was  rendered 
in  favor  of  the  bank,  and  from  that  this  appeal  is  prosecuted. 

As  appellant  gave  no  evidence  of  title,  no  common  source  of  title  was  shown ; 
and  the  question  is,  did  the  court  err  in  admitting  and  considering  as  evidence 
of  title  in  appellee  the  certified  copy  of  the  patent? 

In  Ney  v.  Mumme,  66  Tex.  268,  it  was  held  that  a  copy  of  a  patent  certified 
from  the  general  land-office  was  admissible  as  evidence  in  any  case  in  which 
the  patent  would  be,  and  so  without  the  predicate  necessary  before  secondary 
evidence  can  be  received.  It  does  not  follow  from  this,  however,  that  a  certi- 
fied copy,  taken  from  the  record  of  deeds  of  a  county,  is  entitled  to.be  intro- 
duced under  seals  other  than  would  be  applicable  to  any  other  instrument  au- 
thorized or  permitted  by  law  to  be  recorded.  A  patent  may  be  recorded  with- 
out further  evidence  of  its  authenticity  than  the  law  requires  to  appear  upon 
its  face;  but,  when  recorded,  certified  copies  taken  from  the  record  stand  upon 
the  same* footing  as  to  admissibility  in  evidence  as  do  certified  copies  of  other 
instruments  properly  admitted  to  record.  To  authorize  the  admission  of  the 
certified  copy  of  the  patent,  over  the  objection  of  appellant,  it  should  have  been 
shown  by  appellee  that  the  patent  had  been  lost,  or  that  it  could  not  procure 
it,  even  if  the  agreement  could  be  construed  to  apply  to  any  evidence  offered 
for  the  purpose  of  connecting  appellee  with  the  sovereignty  of  the  soil.  Rev. 
St.  art.  2257 .  The  agreement  was  doubtless  made  in  view  of  article  4802,  Rev. 
St,  which  seems  to  dispense  with  proof  of  inability  of  a  plaintiff  to  produce 
original  deeds  or  other  papers  to  show  that  a  defendant  claims  under  a  com- 
mon source,  and  only  to  require,  when  certified  copies  of  papers  under  which 
a  defendant  claims  are  used  for  the  purpose  of  showing  that  both  parties  claim 
under  common  source,  that  such  certified  copies  shall  be  filed,  and  notice 
thereof  given.  This  was  waived  by  the  agreement,  as  to  all  certified  copies 
introduced  solely  to  show  common  source  of  title,  but  this  did  not  authorize 
appellee  to  offer  in  evidence  a  certified  copy  of  the  patent  to  show  title  in  it- 
self, over  the  objections  made  by  appellant,  without  showing  the  facts  re- 
quired by  article  2257. 

The  court  below  evidently  considered  the  certified  copy  of  the  patent,  as  of* 
fered,  sufficient  to  show,  in  connection  with  the  other  evidence  offered,  title 
in  appellee,  and  so  acted  upon  it;  for  otherwise  the  judgment  must  have  been 
for  appellant,  on  the  ground  that  appellee  neither  deraigned  title  from  the 
sovereignty  of  the  soil ,  nor  showed  com  mon  source  of  ti  tie.    The  certified  copy 
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of  patent  should  not  have  been  admitted  for  the  purpose  for  which  admitted 
and  used,  and  for  this  reason  the  judgment  will  be  reversed,  and  the  cause  re- 
manded. 

It  is  not  necessary  now  to  consider  the  other  assignments  of  error,  further 
than  to  say  that  nothing  appears  in  the  record  from  which  we  can  see  that 
either  of  the  propositions  contained  i  n  them  do  affect  the  right  of  the  parties  to 
this  appeal. 

It  is  ordered  that  the  judgment  of  the  court  below  be  reversed,  and  the  cause 
remanded. 


Mayer  et  al,  v.  Duke. 
(Supreme  Court  of  Texas.    January  18, 1889.) 

1.  Attachment— Wrongful— Bxbmflaby  Damages. 

In  an  action  for  seizure  of  goods  under  a  wrongful  attachment,  an  Instruction 
that,  If  the  jury  find  that  the  attachment  was  malicious,  and  without  probable  cause, 
they  should  give  exemplary  damages,  is  not  error.1 

2.  Same— Actual  Damages. 

The  sheriff  having  sold  part  of  the  goods,  and  credited  the  amount  received  on 
the  judgment  against  plaintiff  rendered  in  the  attachment  suit)  plaintiff  can  only 
recover  as  actual  damages  the  value  of  the  goods  less  such  credit. 

8.  Same— Pleading — Evidence. 

An  allegation  in  the  petition  that  plaintiff  was  damaged  to  the  extent  of  the  value 
of  the  goods,  and  a  general  denial  in  the  answer,  sufficiently  authorize  defendant  to 
show  that  plaintiff  received  the  benefit  of  the  proceeds  of  the  sale,  and  that  his 
loss  was  to  that  extent  diminished 

4.  Continuance—Absence  of  Witness— Diligence. 

A  continuance  was  properly  refused,  asked  because  of  the  absence  of  one  of  the 
defendants,  who,  as  was  alleged,  was  a  material  witness,  and  was  informed  that 
the  trial  had  been  set  for  that  day;  affiant  not  knowing  the  cause  of  the  absence, 
and  no  diligence  being  shown  to  procure  his  testimony,  though  the  case  was  not 
called  till  nine  months  after  suit  brought,  and  the  absent  defendant  was  a  resident 
of  another  county. 

6.  New  Tibial— Absence  of  Witness. 

Nor  should  a  new  trial  be  granted  on  account  of  defendant's  absence,  even  though 
the  importance  of  his  testimony,  and  the  fact  that  his  absence  was  due  to  mistake 
as  to  the  date  set  for  trial,  sufficiently  appear;  as  defendant,  in  omitting  to  give 
his  testimony  by  deposition,  assumed  the  risk  of  losing  the  benefit  of  it. 

6.  Apfbal— Practice— -Assignment  of  Brbobs. 

An  assignment  of  error  in  the  words:  u The  court  erred  *  •  •  for  the  reasons 
fully  set  out  in  defendant's  •  *  *  motions  therefor,  including  closing  argu- 
ments for  plaintiffs,  as  set  out  in  defendant's  biU  of  exceptions  number  5,  "—raises 
no  objection,  except  the  closing  arguments ;  there  being  more  than  seven  objections 
raised  in  the  motions. 

7.  Tbial— Instructions. 

Where  instructions  are  correct,  as  far  as  given,  judgment  will  not  be  reversed 
for  failure  to  give  further  instructions,  which  were  not  requested. 

8.  Same— Arguments  or  Counsel. 

Where  counsel  in  his  closing  argument  used  improper  epithets,  applied  to  the 
opposing  party,  the  words  applying  to  no  facts  outside  the  record,  and  the  court 
having  promptly  reprimanded  him,  and  fined  him  for  contempt,  the  words  will 
not  be  presumed,  on  appeal,  to  have  influenced  the  jury. 

9.  Costs— On  Appeal— Excess  in  Judgment  Remitted. 

Where  appellee  offers  to  remit  an  excess  in  the  judgment,  if  the  judgment  is  other- 
wise affirmed,  and  the  fact  of  the  excess  was  not  mentioned  below  on  motion  for 
new  trial,  and  no  charge  was  asked  on  the  subject,  appellee  is  entitled  to  costs  in 
both  courts ;  the  judgment  being  affirmed,  after  deducting  the  excess. 

Appeal  from  district  court,  Colorado  county. 

/ 

1  Concerning  the  allowance  of  exemplary  damages  inactions  for  wrongful  attachment, 
see  Bice  v.  Miller,  (Tex.)  8  S.  W.  Rep.  817,  and  note;  Bank  v.  Eborn,  (Ala.)  4  South. 
Rep.  886,  and  note.  See,  further,  as  to  the  allowance  of  exemplary  damages  in  actions 
ex  delicto,  U.  S.  V.  Taylor,  86  Fed.  Rep.  484,  and  note. 
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Action  by  J.  M.  Duke  against  Mayer,  Kahn  &  Freiberg,  their  sureties,  and 
the  sheriff,  for  damages  for  seizure  of  goods  under  an  alleged  wrongful  at- 
tachment.   Plaintiff  recovered  judgment,  and  defendants  appeal. 

Scott  &  Levi,  for  appellants.    Foard,  Thompson  <£  Townsend,  for  appellee. 

Gaines,  J.  This  suit  was  brought  by  appellee  to  recover  of  appellants  dam- 
ages, both  actual  and  exemplary,  for  the  seizure  of  appellee's  goods  under 
a  writ  of  attachment  alleged  to  have  been  wrongfully  and  maliciously  sued 
out.  Mayer,  Kahn  &  Freiberg  were  the  plaintiffs  in  the  attachment  proceed- 
ings. This  suit  was  brought,  not  only  against  themjbut  also  against  their 
sureties  upon  the  attachment  bond,  and  the  sheriff  who  levied  the  writ.  Ap- 
pellee recovered  a  judgment  against  all  the  appellants  for  actual,  and  against 
Mayer,  Kahn  &  Freiberg  for  exemplary,  damages.       ' 

It  is  first  urged  that  the  court  erred  in  refusing  to  postpone  the  trial  of  the 
case  to  a  later  day  of  the  term,  and  in  overruling  the  defendants'  application 
for  a  continuance.  The  case,  by  agreement  of  counsel,  was  set  for  the  6th  of 
September,  and  was  called  for  trial  on  that  day.  A  postponement  was  first 
asked,  which  being  refused,  a  continuance  was  applied  for,  upon  the  ground 
of  the  absence  of  Jacob  Kahn,  one  of  the  defendants,  who  was  alleged  to  be  a 
material  witness  for  the  defense.  The  application  showed  that  Kahn  had 
been  informed  by  one  of  the  attorneys  for  the  defense  a  few  days  previous 
that  the  case  had  been  set  for  the  6th  of  September,  and  that,  as  soon  as  it 
was  discovered  that  he  was  not  in  attendance  upon  the  court,  his  attorneys 
had  telegraphed  his  firm  that  the  case  was  called,  and  had  received  a  reply 
informing  them  that  he  was  at  the  town  of  Willis,  and  could  not  reach  Co- 
lumbus, where  the  court  was  held,  until  the  8th  day  of  the  month.  The  ap- 
plication further  showed  that  the  affiant  did  not  know  the  cause  of  Kahn's 
absence,  but  knew  that  he  was  impressed  with  the  importance  of  his  presence 
upon  the  trial,  and  that  the  affiant  believed  that  his  absence  was  the  result  of 
some  mistake.  The  applications  for  postponement  and  for  a  continuance 
stated  substantially  the  same  facts.  No  diligence  was  shown  to  procure  the 
testimony  of  the  witness.  The  suit  was  instituted  in  December,  1886,  and 
the  case  was  not  called  until  the  following  September.  The  record  discloses 
that  Kahn  was  a  resident  of  Galveston  county,  and  diligence  required  that 
his  deposition  should  have  been  taken.  The  motion  to  postpone  was  purely 
in  the  discretion  of  the  court,  and  the  application  for  continuance  showed  no 
legal  diligence,  and  was  properly  overruled. 

In  connection  with  the  assignments  of  error  which  raise  the  question  just 
considered,  counsel  for  appellants  submit  their  sixth  assignment,  which  is  as 
follows:  "The  court  erred  in  refusing  to  grant  a  new  trial  for  the  reasons 
fully  set  out  in  defendants1  original  and  amended  motions  therefor,  including 
closing  argument  for  plaintiff,  as  set  out  in  defendants'  bill  of  exceptions 
number  five."  There  are  seven  grounds  upon  which  a  new  trial  is  asked  in 
the  original  motion,  and  additional  grounds  are  stated  in  the  amended  motion. 
We  think,  therefore,  that  the  assignment  is  too  general  to  call  for  the  consid- 
eration of  any  ground  urged  in  the  motion  except  that  of  language  used  by 
counsel  for  plaintiff  in  the  closing  argument  to  the  jury.  But,  should  we 
look  to  the  question  sought  to  be  raised  by  counsel  in  their  brief  under  this 
assignment,  we  could  not  say  that  the  court  committed  an  error  in  the  partic- 
ular complained  of.  It  may  be  conceded  that  the  affidavit  of  Kahn  attached 
to  the  motion  for  a  new  trial  sufficiently  showed  the  materiality  and  impor- 
tance of  his  testimony,  and  that  his  failure  to  attend  was  the  result  of  a  mis- 
take as  to  the  day  which  was  set  down  for  the  trial  of  the  cause.  The 
fact  however,  remains  that  the  diligence  was  not  used  which  the  law  requires. 
A  party  to  a  suit,  whose  testimony  is  material  to  his  cause,  may  prefer  to  give 
his  testimony  in  person,  and  may  therefore  decline  to  have  his  deposition 
taken  in  his  own  behalf.  But  if  he  do  so  he  takes  the  risk  of  losing  the  ben- 
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efit  of  his  testimony,  in  the  event  he  should  fail  from  any  cause  to  attend 
upon  the  trial.  Having  elected  to  take  his  chance  of  attendance  upon*the 
trial,  his  absence  should  not,  in  an  ordinary  case,  be  permitted  to  result  to 
the  prejudice  of  the  opposite  party.  It  should  neither  be  a  ground  for  a  con- 
tinuance, nor  for  the  granting  of  a  new  trial.  There  is  nothing  in  this  case  to 
take  it  out  of  the  ordinary  rule.  The  facts  within  the  knowledge  of  Kahn 
could  have  been  as  well  presented  by  deposition  as  by  his  oral  testimony  upon 
the  stand.  Besides,  the  affidavits  supporting  the  motion  for  a  new  trial  tend 
very  strongly  to  show  that  the  mistake  which  caused  his  absence  came  about 
by  his  negligence  in  failing  to  give  attention  to  his  counsel,  when  the  latter 
informed  him  of  the  day  set  down  for  the  trial  of  his  case.  At  all  events,  it 
was  the  result  either  of  his  own  negligence  or  that  of  his  counsel,  and  the 
-consequence  would  be  the  same  in  either  case. 

It  is  insisted  that  the  verdict  of  the  jury  for  actual  damages  is  excessive. 
The  plaintiff  annexed  to  his  petition  a  bill  of  particulars  of  the  goods  seized 
by  virtue  of  the  attachment,  showing  the  value  of  each  item,  and  an  aggre- 
gate value  of  $1,198.  He  testified  that  the  prices  stated  in  the  exhibit  were 
the  market  value  of  the  goods  in  Eagle  Lake  (the  place  of  their  seizure)  on  the 
day  the  levy  was  made.  The  verdict  was  for  $956  actual  damages.  But  it 
appears  in  evidence  that  a  part  of  the  goods  were  sold  by  the  sheriff  for  the 
sum  of  $258.30,  which  amount  was  credited  on  the  judgment  in  favor  of 
Mayer,  Kahn  &  Freiberg  against  appellee  rendered  in  the  attachment  suit. 
We  are  of  opinion  that  plaintiff  was  entitled  to  recover  as  actual  damages  only 
the  value  of  the  goods  seized,  less  the  proceeds  of  the  sale,  which  were  cred- 
ited uptn  the  judgment.  Blum  v.  Stein.  68  Tex.  608,  5  6.  W.  Hep.  454.  But 
counsel  for  appellee  insist  that  because  this  matter  was  not  specially  pleaded 
there  was  no  error.  A  belter  practice  would  have  been  to  have  pleaded  the 
fact  of  the  sale  of  the  goods,  and  that  the  appellee  received  the  benefit  of  the 
proceeds  in  the  manner  as  above  stated.  But  the  petition  claimed  that  the 
plaintiff  had  been  damaged  to  the  extent  of  the  value  of  the  goods.  A  general 
denial  was  pleaded,  and  under  this,  we  think  the  defendants  were  entitled  to 
show  that  this  was  not  true;  that  in  point  of  fact  the  plaintiff  received  the 
benefit  of  the  proceeds  of  the  sale;  and  that  thereby  his  loss,  to  that  extent, 
was  diminished.  The  ruling  would  doubtless  have  been  in  ac  ordance  with 
this  view  of  the  matter,  had  it  been  called  to  the  attention  of  the  trial  court. 
The  assignment  that  the  actual  damages  awarded  by  the  jury  are  excessive  to 
the  extent  of  the  credit  in  the  judgment  in  the  first  suit  is  well  taken ;  but,  the 
appellee  having  offered  to  remit,  the  error  may  be  corrected  here,  and  hence  is 
not  a  ground  for  reversal. 

Tt)e  eighth  assignment  of  error  is  that  "the  court  erred  in  charging  the  jury 
that,  if  they  believed  the  attachment  was  sued  out  maliciously,  and  without 
probable  cause,  they  should  find  for  the  plaintiff,  against  the  defendants,  vin- 
dictive or  exemplary  damages,  and  in  thereby  depriving  the  jury  of  their  dis- 
cretion to  give  or  not  give  such  damages. "  The  proposition  contained  in  this 
assignment  is  not  without  authority  to  support  it.  Some  of  the  text  writers 
on  the  law  of  damages  lay  down  the  doctrine  that  exemplary  damages  are  not 
a  matter  of  legal  right,  and  cite  in  its  support  the  cases  referred  to  in  appel- 
lants1 brief.     We  will  briefly  consider  these  cases. 

The  Vermont  and  Mississippi  cases  cited  sustain  appellants1  proposition, 
and  we  think  it  may  be  deemed  the  settled  law  in  those  states.  Snow  v.  Car- 
penter, 49  Vt.  426;  Boardman  v.  Goldsmith,  48  Vt.  403;  Railroad  Co.  v. 
Burke,  53  Miss.  200.  In  the  case  last  cited  the  supreme  court  of  Mississippi 
hold  that  it  is  error  to  instruct  the  jury  to  give  exemplary  damages,  without 
leaving  it  to  their  discretion,  but  also  hold  that  it  is  not  reversible  error. 

In  Wylie  v.  Smitfierman,  8  Ired.  236,  the  suit  was  to  recover  damages  for 
the  burning  of  a  court-house.  The  judge  charged  the  jury  that  the  measure 
of  damages  "  was  not  that  for  which  the  court-house  would  have  sold,  but  the 
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amount  it  would  have  taken  to  rebuild  such  a  court-house  at  that  place  as  was 
destroyed."  The  supreme  court  held  this  was  error,  and  that  the  real  value 
of  the  house  was  the  true  measure  of  damages.  This  was  the  point  decided. 
There  was  no  question  of  exemplary  damages  in  the  case,  and,  though  the 
judge  who  wrote  the  opinion  made  some  remarks  upon  that  subject,  he  no- 
where says  that,  when*  a  case  for  exemplary  damages  is  made  out,  it  is  dis- 
cretionary with  the  jury  whether  to  allow  them  or  not. 

In  Johnson  v.  Smith,  64  Me.  553,  the  question  was  whether,  in  an  action 
for  an  assault,  punitory  damages  could  be  awarded.  It  was  argued  on  behalf 
of  the  appellant,  the  defendant  below,  that,  because  the  assault  was  punishable 
in  a  criminal  proceeding,  therefore  exemplary  damages  could  not  be  allowed. 
The  court  held  the  contrary,  and  decided  that  the  trial  judge  did  not  err  in 
instructing  the  jury  that  they  might  give  such  damages.  The  charge  quoted 
does  say  that  such  damages  cannot  be  claimed  as  a  legal  right,  but  that  por- 
tion of  the  charge  was  favorable  to  defendant,  and  was  not  complained  of. 
and  hence  the  point  was  not  before  the  court. 

In  the  case  of  Hawk  v.  Ridyway,  83  III.  473,  the  judgment  was  reversed 
for  error  in  the  charge.  The  court  say:  "Whether  the  trespass  is  commit- 
ted under  circumstances  of  aggravation  is  a  question  for  the  consideration  of 
the  jury.  If  this  instruction  was  understood  by  the  jury,  as  it  most  likely 
was,  as  requiring  them  to  assess  vindictive  damages,  as  it  took  from  their 
consideration  all  question  of  aggravation,  we  think  that  it  virtually  told  them 
that  they  should  find  such  damages.  That  question  should  have  been  left  to 
their  determination. "  This  is  sufficient  to  show  that  the  point  under  consid- 
eration was  not  involved  in  this  case.  The  same  may  be  said  of  Graham  v. 
Railroad  Co.,  66  Mo.  536.  We  have  not  examined  the  case  of  Railroad  Co. 
v.  Kendrick,  40  Miss.  374,  the  volume  not  being  accessible  to  us  at  this 
branch  of  the  court. 

It  appears  from  the  foregoing  review  of  the  cases  cited  by  counsel  for  ap- 
pellants that  the  Vermont  cases  alone  hold  that  to  instruct  the  jury  to  give 
exemplary  damages  is  reversible  error. 

On  the  other  hand,  we  find  it  distinctly  held  in  Hooker  v.  ITewton,  24  Wis. 
292,  that  an  instruction  which  tells  the  jury  that  they  "ought"  to  give  exem- 
plary damages  is  not  erroneous.  In  speaking  of  punitory  damages  in  that 
case,  the  court  say:  "It  cannot  be  assumed  that  the  law  in  giving  this  power 
of  punishment  to  juries  designed  that  it  should  be  exercised  arbitrarily,  wan- 
tonly, or  capriciously.  It  was  not  designed  that  it  should  be  withheld  or  ap- 
plied from  any  personal  motive  of  favoritism  or  animosity  existing  in  the 
breasts  of  the  jury.  On  the  contrary,  it  must  have  designed  that  it  should  be 
exercised  in  a  uniform  and  equal  manner,  without  respect  to  persons,  and 
with  the  single  purpose  of  accomplishing  the  object  of  granting  the  power 
at  all,  that  of  protecting  the  community  from  such  injuries.  This  can  only 
be  accomplished  by  giving  juries  to  understand  that,  where  the  facts  are  such 
as  authorize  them  to  exercise  the  power,  it  ought  to  be  exercised." 

In  Ooodal  v.  Thurman,  1  Head,  209,  an  instruction  which  told  the  jury 
that  they  "should  give  plaintiff  exemplary  and  substantial  damages"  was 
held  correct  by  the  supreme  court.  See,  also,  Coryell  v.  Colbaugh,  1  N.  J. 
Law,  77;  Hodgson  v.  Millward,  3  Grant,  Cas.  406;  Knight  v.  Foster,  39  N. 
II.  576;  Piatt  v.  Broum,  30  Conn.  336. 

The  case  of  Champion  v.  Vincent,  20  Tex.  812,  was  an  action  by  the  appel- 
lant against  appellee,  instituted  in  the  justice's  court,  to  recover  damages 
actual  and  exemplary  for  the  killing' of  three  hogs.  The  plaintiff  recovered 
in  the  justice's  court,  but  on  appeal  to  the  district  court  the  verdict  was  for 
the  defendant.  The  proof  showed  that  the  hogs  were  delivered  to  the  plain- 
tiff after  they  were  killed,  and  that  he  used  them.  The  value  of  the  hogs  was 
four  dollars  or  live  dollars  each.  The  opinion  of  the  court  concedes  that  the 
\  laintiff,  having  used  the  hogs,  could  not  recover  for  their  value;  but  reverses 
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the  judgment,  on  the  ground  that  the  court  erred  in  instructing  the  jury  that, 
If  the  hogs  were  received  by  the  plaintiff,  and  the  killing  was  done  without 
malice,  the  plaintiff  could  not  recover.  The  court  say:  "It  is  surprising  that 
the  jury  should  have  found  no  evidence  of  malice  in  the  positive  proof  of  the 
willfulness  and  deliberation  of  the  act,  and  the  animosity  between  the  parties. " 
We  infer  that  the  court  were  of  opinion  that  the  Jury  should  have  given  ex- 
emplary damages,  and  that  but  for  this  the  judgment  would  not  have  been  re- 
versed. 

We  are  aware  that  it  is  unusual  to  instruct  the  juries,  in  cases  calling 
for  a  charge  upon  the  subject,  that  they  "may"  give  exemplary  damages,  pro- 
vided they  find  a  certain  state  of  facts  proved  by  the  evidence.  An  examina- 
tion of  the  cases  in  our  own  Reports  will  show  that  the  trial  judges  have 
ordinarily  used  the  term  "may"  in  charging  upon  this  subject.  Yet  it  seems 
to  us  that  in  many  cases,  at  least,  it  would  not  have  been  error  for  them  to 
have  gone  further,  and  instructed  the  juries  that  they  should  find  exemplary 
damages,  if  they  found  the  facts  proved  which  warrant  such  damages. 

Upon  the  subject  of  exemplary  or  punitory  damages  there  is  much  conflict, 
and  it  seems  to  us  some  confusion,  in  the  authorities.  Some  courts  hold  with 
Prof .  Greenleaf  that  the  law  does  not  recognize  such  damages;  but  in  most 
cases  they  practically  attain  the  same  result  as  if  such  recovery  was  allowed, 
by  instructing  the  juries  in  cases  of  aggravation  to  consider  as  elements  of 
compensation  what  in  other  jurisdictions  are  only  allowed  as  exemplary  dam- 
ages. Our  courts  permit  damages  by  way  of  punishment  in  a  proper  case, 
but  also  in  allowing  exemplary  damages  permit  a  recovery  for  losses  too  re- 
mote to  be  considered  as  elements  of  strict  compensation.  When  an  attach* 
ment  has  been  wrongfully  and  maliciously  sued  out,  the  jury  are  permitted  to 
take  into  consideration  the  loss  of  credit  in  assessing  the  exemplary  damages. 
We  are  of  opinion  that  in  such  a  case  it  should  not  be  held  error  for  the  court 
to  instruct  the  jury  that,  Jf  they  find  that  the  attachment  was  both  wrongful 
and  malicious,  they  should  give  exemplary  damages. 

The  charge  is  also  complained  of  because  it  did  not  instruct  the  jury  that 
exemplary  damages  should  be  given  by  way  of  punishment.  The  charge,  in 
our  opinion,  was  correct,  as  far  as  it  went,  and  it  was  the  duty  of  defendants 
to  ask  the  additional  instruction  if  they  desired  it  to  be  given.  We  also  think 
that  the  omission  to  tell  the  jury  that  they  should  give  exemplary  damages  by 
way  of  punishment  was  calculated  to  operate  to  the  prejudice  of  the  plaintiff, 
but  not  to  that  of  defendants. 

It  is  also  complained  that  the  exemplary  damages  are  excessive.  They  are 
large;  but  it  is  a  gross  outrage,  wrongfully  and  maliciously,  by  process  of 
law,  to  seize  a  debtor's  property,  and  break  up  his  business,  although  he  may 
be  unable  promptly  to  meet  his  obligations.  The  records  of  this  court  show 
that  it  is  an  evil  of  frequent  occurrence.  The  heavy  damages  awarded  by 
juries  in  these  cases  seem  to  evince  that  they  are  aware  that  the  only  way  to 
suppress  the  practice  is  to  punish  the  offenders  by  verdicts  for  substantial 
damages.  The  amount  of  exemplary  damages  is  largely  in  the  discretion  of 
the  juries,  and  this  court  can  only  set  aside  their  verdicts  for  excess  in  amount 
in  such  cases  when  the  damages  are  so  large  as  to  show  passion,  prejudice,  or 
partiality.  We  think  the  court  did  not  err  in  refusing  to  set  aside  the  verdict 
for  exemplary  damages  as  excessive.  The  petition  showed  no  cause  of  action 
against  the  sheriff,  Townsend.  Although  the  attachment  may  have  been 
wrongfully  and  maliciously  sued  out,  the  writ  protected  him.  The  judgment 
must  be  set  aside  as  to  him;  but,  the  appellee  offering  to  dismiss  as  to  him,  in 
case  the  judgment  is  otherwise  affirmed,  he  will  be  here  dismissed,  with  his 
costs. 

In  reference  to  the  language  of  plaintiff's  counsel  used  in  his  closing  argu- 
ment to  the  jury,  we  deem  it  sufficient  to  say  that  the  court,  having  promptly 
reprimanded  the  counsel,  and  fined  him  for  contempt,  did  all  that  could  prop- 
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erly  have  been  done  to  maintain  its  dignity,  and  to  prevent  the  language  from 
having  any  influence  upon  the  jury.  The  offensive  words  related  to  no  facts 
outside  of  the  record.  They  were  merely  epithets  applied  to  the  principal  de- 
fendants, and,  though  highly  improper,  being,  like  all  other  epithets,  weak  as 
arguments,  are  not  to  be  presumed  to  have  influenced  the  minds  of  the  jury. 
The  appellee  having  offered  to  remit  the  excess  in  the  actual  damages 
hereinbefore  pointed  out,  should  the  court  require  him  to  do  so,  the  judgment, 
less  the  sum  so  remitted,  will  be  affirmed  as  to  all  the  appellants  except  Town- 
send.  The  fact  of  the  excess  in  the  judgment  for  actual  damages  to  the  ex- 
tent of  the  amount  of  the  proceeds  of  the  sale  of  the  goods  not  having  been 
called  to  the  attention  of  the  court  below  in  the  motion  for  a  new  trial,  and  no 
charge  having  been  asked  upon  the  subject,  the  appellee  will  recover  his  costs 
both  here  and  in  the  court  below,  except  such  costs  as  have  occurred  by  reason 
of  Townsend's  having  been  made  a  party  to  the  suit. 


Kahanek  «.  Galveston,  H.  A  8.  A.  By.  Co. 

{Supreme  Court  of  Texa*    January  23, 1880.) 

1.  Vbhtts  m  Crm,  Caiibs— Change— Disqualification  op  Judge. 

Where  an  order  of  the  county  court  transferring  a  cause  to  the  district  court  re- 
cites as  the  reason  thereof  that  the  county  judge  nad  been  counsel  in  another  suit 
growing  out  of  the  same  cause  of  action,  in  the  absence  of  evidence  in  the  record  to 
tne  contrary,  the  supreme  court  is  not  authorized  to  hold  that  the  cause  was  not 
properly  transferred. 

a.  New  Trial— Jurisdiction  o»  Court— Unsworn  Statement. 

On  motion  for  a  new  trial  in  the  district  court  on  the  ground  that  the  county  judge 
was  not  in  fact  disqualified,  an  unsworn  statement  by  the  county  judge,  offered  in 
support  of  the  motion,  but  forming  no  part  of  the  proceedings  or  of  the  record,  need 
not  oe  considered. 

Appeal  from  district  court,  Fayette  county. 
Phelps  &  Lane,  for  appellant. 

Stayton,  C.  J.  Appellant  brought  this  action  in  Justice's  court,  to  recover 
damages  claimed  for  an  injury  to  horses,  harness,  and  wagon  done  by  a  train 
on  appellee's  railway.  He  recovered  a  judgment  in  the  justice's  court,  from 
which  an  appeal  to  the  county  court  was  perfected.  It  was  transferred  to  the 
district  court  for  trial  on  the  ground  that  the  county  judge  was  disqualified  to 
try  the  case.  Judgment  in  the  district  court  went  against  appellant,  and  on 
motion  for  new  trial,  for  the  first  time,  appellant  brought  in  question  the  juris- 
diction of  the  district  court.  The  objection  to  the  jurisdiction  of  the  district 
court  was  that  the  county  judge  was  not  in  fact  disqualified  to  try  the  cause. 
The  order  in  the  county  court  transferring  the  cause  was  as  follows:  "This 
day,  August  6,  1887,  came  this  cause  on  to  be  heard,  and  thereupon  came  on 
to  be  heard  defendant's  oral  motion  to  transfer  this  cause  to  the  district  court 
of  Fayette  county,  for  reason  that  his  honor,  the  judge  of  this  court,  has  been 
an  acting  counsel  in  a  suit  in  the  district  court  of  Colorado  county,  growing 
out  of  the  same  cause  of  action  that  this  suit  is  brought  for,  and  the  argument 
of  counsel  therein  being  heard,  the  court  doth  sustain  said  motion,  and  order 
that  this  cause  be,  and  the  same  is,  transferred  to  the  district  court  of  Fayette 
county,  to  be  held  at  the  court-house  of  said  county  on  the  14th  day  of  No- 
vember, 1887,  when  and  where  the  parties  and  witnesses  in  said  cause  will 
appear  before  said  honorable  district  court." 

No  other  question  but  that  arising  on  the  action  of  the  court  in  overruling 
the  motion  for  new  trial  is  raised  on  tins  appeal.  The  district  court  had  ju- 
risdiction to  try  this  cause,  if  the  county  judge  was  disqualified;  and,  from  the 
very  nature  of  the  question,  it  was  necessary,  and  the  county  judge  had  the 
power,  to  determine  in  the  first  instance  whether  he  was  disqualified.    It  is 
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to  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that  bis  judgment 
in  this  respect  was  correct,  If  it  appear  in  the  judgment,  transferring  a  cause 
for  trial  from  a  county  to  a  district  court  on  account  of  the  disqualification  of 
the  county  judge,  that  the  disqualification  did  not  exist,  or  if  this  be  made  to 
appear  from  the  record,  through  a  bill  of  exceptions,  it  would  be  the  duty  of 
the  district  court  to  decline  to  try  the  cause.  Hall  v.  Jackson,  3  Tex.  305; 
Rogers  v.  Watrous,  8  Tex.  62:  Taylor  v.  Williams,  26  Tex.  584.  Whether  an 
issue  of  this  kind  could*  for  the  first  time,  be  raised  in  the  district  court,  and 
there  tried  on  evidence  not  found  in  the  record,  it  is  unnecessary  in  this  case 
to  decide.  The  record  made  in  the  county  court  shows  that  the  county  judge 
had  acted  as  counsel  in  another  suit,  in  another  court,  based  on  the  same 
causes  of  action  as  is  the  present.  This  does  not  negative  the  fact  that  the 
county  judge  "shall  have  been  counsel  in  the  case."  The  inference,  if  not 
the  necessary  conclusion,  from  what  appears  in  the  order  we  have  quoted,  is 
that  the  county  judge  was  at  one  time  counsel  for  one  of  the  parties  to  this 
action,  in  a  case  based  on  the  claim  that  appellee  bad  injured  his  property  in 
this  case  alleged  to  have  been  injured  by  it,  in  such  manner  and  under  such 
circumstances  as  to  create  a  liability  to  him.  If  this  be  true,  the  county  judge 
was  disqualified,  and  properly  transferred  the  case  to  the  distiict  court  for 
trial.    Slaven  v.  Wheeler,  58  Tex.  23;  Railway  Co.  v.  Ryan,  44  Tex.  430. 

There  is  not  that  in  the  record  made  in  the  county  court  that  would  author- 
ize this  court  to  hold  that  the  cause  was  not  properly  transferred.  It  may  be 
claimed,  however,  that  appellant  offered  such  evidence,  in  connection  with  his 
motion  for  a  new  trial,  as  was  sufficient  to  show  that  the  county  judge  was 
not  disqualified.  That  consisted  of  an  unsworn  statement  made  by  the  county 
judge  on  the  10th  December,  1887.  and  filed  with  the  motion.  It  was  no  part 
of  the  proceedings,  or  record  of  the  proceedings,  which  were  had  on  August 
6,  1887,  in  the  county  court.  No  bill  of  exceptions  was  taken  to  the  action  of 
the  court  in  overruling  the  motion  for  a  new  trial,  and  we  are  unable  to  as- 
certain whether  the  court  considered,  or  refused  to  consider,  the  statement 
made  by  the  county  judge.  If  he  refused  to  consider  it,  he  did  not  err,  even 
if  upon  an  issue  made  he  might  have  heard  evidence  for  the  respective  par- 
ties as  to  the  qualification  of  the  county  judge.    Slaven  v .  Wheeler,  58  Tex.  26 . 

There  is  no  error  in  the  matter  complained  of  made  manifest,  and  the  judg- 
ment will  be  affirmed. 


Main  t>.  Browne, 

(Supreme  Court  of  Texas.    January  22, 1889.) 

Executors  and  Administrators— Accounting — Limitations  of  Actions, 

There  being  no  statutory  limitation  of  the  time  within  which  an  administrator 
may  be  cited  to  an  account  of  his  trust,  the  lapse  of  more  than  16  years  since  the 
appointment  of  an  administrator  c.  U  a.,  during  which  no  account  has  been  filed  or 
proceedings  taken,  will  not  bar  a  motion  for  an  account  by  the  legatees,  the  eldest 
of  whom  is  25  and  the  youngest  19  years  old,  when  the  answer  of  the  administrator 
shows  that  he  still  has  personalty  of  the  estate  in  his  hands,  and  that  he  had  until 
the  year  previous  collected  rents  from  the  realty  of  his  testator. 

Commissioners'  decision.    Error  from  district  court,  Cameron  county. 

Fetra  de  Larosquetu  and  others,  legatees  under  the  will  of  Ramon  de  Laros- 
quetu, obtained  a  citation  from  the  county  court  of  Cameron  county  requiring 
James  O.  Browne*  the  administrator  c.  t.  a.  of  said  estate,  to  settle  his  ac- 
counts, and  to  the  order  made  pursuant  thereto  they  obtained  a  writ  of  cw- 
tiorari.  On  motion  of  said  Browne  the  writ  was  dismissed,  and  Jeremiah  M. 
Main,  executor,  etc.,  of  Fetra  de  Larosquetu,  she  having' died  meanwhile, 
brings  error. 

W.  A.  Crafts  and  Cooptcood  &  Son,  for  plaintiff  in  error.  Ward  d>  Walker, 
for  defendant  in  error. 
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Gollard,  J.  The  writ  of  error  in  this  case  is  from  a  Judgment  of  the  dis- 
trict court  of  Cameron  county,  dismissing  a  certiorari  proceeding  by  which  it 
was  attempted  to  review  a  judgment  of  the  probate  court  in  the  estate  of  Ra- 
mon de  Larosquetu.  On  the  17th  day  of  November,  1862,  Ramon  de  Laros- 
quetu died  testate.  On  the  28th  day  of  November,  1862,  James  G.  Browne, 
-defendant  in  error,  was  appointed  by  the  probate  court  of  Cameron  county  ad- 
ministrator with  the  will  annexed.  The  will  devised  the  property  of  testa- 
tor to  his  four  children,  Petra,  Angel,  Pedro,  and  Ref  ugia,  at  the  time  minors. 
On  the  29th  day  of  May,  1863,  Browne  was  appointed  guardian  of  the  minor 
children,  of  their  persons  and  estates.  The  administrator's  bond,  $8,000,  was 
approved,  and  ordered  to  record.  It  was  not  recorded,  and  was  afterwards 
lost  from  the  files.  Appraisers  were  appointed  to  value  the  estate,  November 
28, 1862,  but  if  any  inventory  was  ever  filed  the  records  of  the  probate  court 
And  files  do  not  show  it.  It  does  not  appear  that  any  other  orders  were  made 
in  the  probate  court,  or  any  paper  filed  therein  until  August  23,  1879,  when 
a  motion  was  filed  by  Petra,  Angel,  and  Pedro,  alleged  in  the  motion  to  be  25, 
24,  and  19  years  old,  respectively,  setting  out  the  foregoing  facts.  It  was 
also  alleged  in  the  motion  that  the  administrator's  bondsmen  were  insolvent, 
and  non-residents;  that  he  had  taken  possession  of  all  the  estate  of  deceased, 
and  of  the  legatees,  as  guardian;  that  no  inventory  of  the  wards'  estates  was 
-ever  filed;  that  he  had  never  accounted  for  the  estate  received  by  him,  its 
rents  and  revenues,  nor  delivered  any  of  the  same  to  the  legatees,  except  a 
part  of  lot  with  small  house  on  Market  square,  in  Brownsville,  and  $90  rent 
•on  another  house  on  Elizabeth  street,  which  was  done  between  September  1, 
1878,  and  June  1, 1879;  that  Browne  still  holds  the  residue  of  the  estate,  and 
that  the  estate  ought  to  be  of  the  value  of  $12,000.  Prayer  to  require  ad- 
ministrator to  file  bond  as  administrator  and  as  guardian  of  the  persons  and 
estates  of  relators;  to  file  inventory  of  the  estate,  etc.  On  the  27th  January, 
1880,  the  court,  sitting  for  probate  matters,  ordered  that  the  administrator  file 
-an  inventory  showing  all  the  property  and  credits  received  by  him  as  admin- 
istrator, and  be  was  also  ordered  to  be  cited  to  make  a  full  exhibit  of  the  es- 
tate. 

The  administrator,  in  response  to  the  orders  of  the  court,  set  up  that  at  the 
•death  of  the  testator,  Larosquetu,  there  was  a  small  herd  of  cattle  belonging 
to  deceased  and  his  widow  as  community  property;  that  by  the  vicissitudes  of 
the  late  war  all  traces  of  the  inventory  was  lost,  and  that  the  only  items  of 
personal  estate  he  has  is  $280  in  Mexican  gold,  and  one  pair  of  cart-wheels, 
valued  at  $30,  lot  7,  block  65,  and  a  portion  of  lot  No.  1,  block  86,  in  front  of 
Market  square;  and  that  he  had  received  as  rents,  $1,416.  He  further  set  up 
that  the  country  was  occupied  by  Banks1  army  of  Federal  troops,  during  which 
time  everything  in  the  shape  of  cattle  and  horses  were  taken  by  lawless  and 
predatory  bands  of  men;  that  this  condition  of  things  lasted  some  two  years 
after  the  military  occupation  of  the  country  by  Gen.  Banks,  and  at  the  end  of 
the  time  there  was  little  or  no  stock  of  any  kind  in  the  country;  that  he  himself 
by  such  means  lost  ;dl  his  own  horses  and  cattle,  of  which  he  had  several  hun- 
dred cattle  and  many  horses;  that  it  was  unsafe  for  persons  to  travel  on  the 
range  during  this  period;  that  he  took  the  same  care  of  the  stock  of  the  estate 
that  he  took  of  his  own,  and  all  it  was  possible  for  a  prudent  man  to  take  un- 
der the  circumstances;  that  upon  the  death  of  the  widow  (December,  1863) 
he  took  to  his  family,  cared  for,  and  supported  the  children  Petra,  Angel,  ana 
Pedro,  and  continued  to  support  them  until  the  23d  August,  1878 ;  that  he 
has  no  recollection  of  being  appointed  guardian  of  the  children,  but  if  he  was 
there  was  no  estate  to  inventory,  and  can  make  none.  He  presents  his  final 
account  as  administrator,  resigns  his  trust,  and  asks  that  the  account  be  ex- 
amined and  approved.  In  the  account  filed  he  charges  for  maintenance  and 
schooling  of  Petra,  14  years  and  9  months,  $2,950;  of  Angel,  $2,600;  of  Pedro, 
$1,150;  cash  for  chimney,  $20;  and  various  other  expenses  about  the  estate, 
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taxes,  etc.,  which,  after  allowing  credits,  leaves  the  estate  in  his  debt 
•5,977.88. 

Many  objections  were  made  to  the  account  by  the  legatees,  charging  that 
all  the  property  was  not  accounted  for,  and  disputing  the  correctness  of  the 
items  claimed  as  credits  by  the  administrator.  Upon  hearing,  the  court  re- 
stated the  account,  so  as  to  charge  the  administrator  with  $288  cash  to  be 
accounted  for  besides  the  lots,  and  allowing  him  credits  for  allowance  of  one 
year's  support  of  the  family,  and  for  support  of  the  children,  and  oth.er  items. 
The  debts  and  credits  of  the  account,  as  restated,  exactly  balanced.  Parti- 
tion of  the  lots  and  house  was  ordered  between  the  legatees,  and  as  between 
them  their  interests  in  the  property  to  be  decided  was  to  be  charged,  viz.,  that 
of  Angel  with  $650,  of  Pedro,  $766.72,  of  Refugia  with  $100,  and  of  Petra  with 
$10.  The  costs  of  the  proceeding  were  adjudged  against  the  administrator, 
except  the  cost  of  reducing  testimony  to  writing,  and  as  to  this  the  parties 
were  to  pay  for  taking  down  the  evidence  of  their  respective  witnesses.  This 
judgment  was  rendered  on  the  22d  March,  1881.  July  6,  1881,  Petra  and 
Angel  tiled  in  the  district  court  their  petition  for  certiorari,  which  was 
granted.  The  administrator  hied  a  plea  by  way  of  demurrer  to  the  jurisdic- 
tion of  the  court,  because  the  county  probate  court  had  no  jurisdiction  of  the 
matters  tried.  The  court  sustained  the  plea  to  the  jurisdiction,  and  dismissed 
the  cause,  October  28, 1885.  Petra  de  Larosquetu's  executor  has  brought  the 
cause  to  this  court  by  writ  of  error. 

The  only  question  in  the  case,  as  presented  by  the  assignment  of  errors,  is, 
was  the  ruling  of  the  court  in  dismissing  the  cause  for  want  of  jurisdiction 
correct?  On  November  28,  1862,.  James  Q.  Browne,  defendant  in  error,  was 
appointed  by  the  probate  court  of  Cameron  oounty  administrator  with  the 
will  annexed  of  the  estate  of  Ramon  de  Larosquetu,  deceased.  The  will  de- 
vised the  property  of  deceased  equally  between  his  four  children,  Petra,  An- 
gel, Pedro,  and  Refugia,  at  the  time  minors.  The  administrator  gave  bond 
in  the  sum  of  $8,000,  which  was  duly  approved  and  ordered  to  recofd,  but  it 
was  not  recorded,  and  was  lost  from  the  files*  Appraisers  were  appointed  to 
value  the  estate,  November  28,  1862,  but  if  any  inventory  was  ever  filed  the 
records  and  files  do  not  show  it.  On  the  29th  day  of  May,  1863,  Browne  was 
also  appointed  by  the  same  court  guardian  of  the  persons  and  estates  of  the 
minor  legatees.  No  order  was  made  or  pa*>er  filed  in  the  succession  from  the 
28th  of  November,  1862,  until  August  23,  1879,  16  years  and  9  mouths, 
when  a  motion  was  filed  in  the  probate  court  by  Petra,  Angel,  and  Pedro, 
then  aged  25,  24,  and  19  years,  respectively,  setting  out  the  foregoing  facts, 
and  charging  the  administrator  with  having  taken  into  his  possession  the 
whole  of  the  estate,  alleged  to  have  been  worth  $12,000,  and  that  he  had  never 
accounted  for  any  of  it,  except  a  part  of  a  lot  and  house  on  Market  square,  in 
the  town  of  Brownsville,  and  $90  in  rent  on  another  house  on  Elizabeth 
street,  in  same  town,  and  that  this  was  done  between  September  1, 1878,  and 
June  1, 1879.  The  relators  prayed  that  the  administrator  be  required  to  file  a 
new  bond,  his  bondsmen  being  insolvent,  and  having  moved  out  of  the  state; 
also  that  he  be  required  to  file  an  inventory  of  the  estate,  an  exhibit,  and  ac- 
count. After  some  delay  the  administrator  filed  his  account,  which  brought 
the  estate  in  his  debt  $5,1*77.38,  charging  the  minors  with  board,  schooling, 
and  clothing,— Petra  with  $2,950,  Angel  with  $2,600,  and  Pedro  with  $1,150. 
These,  with  other  items  charged  to  the  estate,  aggregated  $7,711.38.  Credits 
were  admitted  amounting  to  $1,734,  leaving  the  estate,  as  before  stated,  in 
debt  to  the  administrator  $5,977.38.  The  account  was  contested,  many  items 
were  disproved,  and  it  was  charged  that  the  administrator  had  not  accounted 
for  all  the  property  received.  * 

After  hearing  the  evidence,  the  probate  judge  restated  the  account  so  as  to 
charge  the  administrator  with  $2,880  cash,  and  to  credit  him  with  the  same 
amount.    So  the  debits  and  credits  exactly  balanced,  leaving  for  distribution 
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between  the  legatees  the  two  lots  and  houses.  It  was  ordered  accordingly  on 
March  22,  1881.  On  July  6,  1881,  Petra  and  Angel  applied  to  the  district 
court  of  the  county  for  a  certiorari  to  bring  the  cause  before  that  court  for  re- 
vision. The  writ  was  granted,  but  the  administrator  moved  to  dismiss  the 
proceeding,  upon  the  ground  that  the  probate  court  had  no  jurisdiction.  The 
court  sustained  the  motion,  and*  Petra  de  Larosquetu's  executor  (she  having 
died)  has  brought  the  cause  to  this  court  by  writ  of  error. 

It  is  claimed  by  defendant  in  error  that  so  long  a  time  elapsed  (16  years  and 
9  months)  during  which  the  administration  was  ignored  by  the  probate  court 
that  it  would  be  conclusively  presumed  to  have  been  closed."  We  cannot  agree 
to  the  proposition  contended  for  by  defendant  in  error.  In  support  of  his  po- 
sition he  cites  the  cases  of  Murphy  v.  Menard*  14  Tex.  62;  Portis  v.  Cum- 
mings,  Id.  139;  and  Marks  v.  If  ill,  46  Tex.  850.  The  case  of  Murphy  v. 
Menard  turned  upon  the  statute  of  1840,  which  limited  the  period  of  admin- 
istration to  one  year  from  the  day  of  appointment  of  an  administrator,  with 
power  in  the  court  to  extend  the  time  on  good  cause  shown.  The  court  had 
extended  the  administration  for  one  year,  and,  upon  the  expiration  of  the  time 
;is  extended,  the  administrator  rendered  an  account  of  the  assets  in  hand  and 
the  condition  of  the  estate.  Nothing  more  was  done  until  seven  years  there- 
after, when  an  administrator  de  bonis  non  was  appointed.  It  was  decided 
that  after  the  lapse  of  such  time  no  legal  administration  de  bonis  no»  could  be 
had.  The  case  of  Portis  v.  Cummings  rests  upou  the  authority  of  Murphy 
v.  Menard,  and  the  statute  of  1840  above  cited.  In  that  case  the  administra- 
tion was  granted  in  1839.  By  order  of  the  court  the  term  of  administration 
was  extended  to  the  December  term,  1840.  In  January,  1841,  the  adminis- 
tratrix was  cited  to  render  final  account,  which  was  rendered  on  the  follow- 
ing February.  There  was  no  other  act  done  in  the  administration  until  in 
November,  1849,  when  she  was  cited  to  account  upon  application  of  one  of 
the  heirs  of  the  estate.  It  was  held  that  "prima  facie  the  presumption  must 
be  that  her  official  connection  with  the  succession  in  the  character  of  admin- 
istratrix had  been  determined ; "  but  it  was  also  held  that  the  presumption  might 
have  been  rebutted  by  showing  that  the  administration  had  not  been  closed, 
and  that  the  administratrix  was  still  acting  in  that  capacity.  These  two  cases 
cannot  be  invoked  in  support  of  the  position  of  defendant  in  error,  because 
what  was  said  to  establish  the  doctrine  was  due  to  a  statute  which  required 
the  close  of  an  administration  in  one  year  after  letters  were  granted,  unless 
extended  by  the  court. 

The  decision  in  the  other  case  cited  (Marks  v.  Hill)  rests  upon  the  want  of 
power  in  the  probate  court  to  grant  the  order  made  "after  a  lapse  of  over  ten 
years  without  any  action  in  the  administration. "  The  court  say  in  that  case: 
"It  may  well  be  held  that  the  administration  was  no  longer  open  *  •  • 
But,  even  if  the  administration  were  still  open,  we  are  of  opinion  that  the 
order  of  the  court  was  unauthorized. "  The  order  in  question  was  one  setting 
aside  property  of  the  estate  at  its  appraised  value  to  the  widow  of  deceased  for 
a  year's  support.  There  was  no  law  authorizing  this  disposition  of  the  es- 
tate at  the  time,  and  for  a  long  time  after  the  administration  was  granted; 
and  while  an  act  was  passed  afterwards,  and  in  existence  at  the  time  of  the 
order  authorizing  such  action,  it  was  held  that,  as  the  law  required  this  to  be 
done  at  the  first  term  of  the  court  after  the  grant  of  letters,  the  act  would  not 
have  an  indefinite  retroactive  operation.  In  this  view  of  the  matter  the  court 
held  the  action  of  the  court  null  and  void.  Without  a  statute  or  a  well-estab- 
lished rule  to  that  effect,  we  would  be  loth  to  hold  that  mere  lapse  of  time  with- 
out action  by  the  court,  in  an  administration,  would  relieve  the  administrator 
from  being  called  to  account  in  the  probate  court.  Since  the  administration 
upon  the  estate  of  Ramon  de  Larosquetu  was  granted,  there  has  been  no  stat- 
ute in  this  state  fixing  the  term  of  an  administration.  An  administrator  may 
be  cited  by  an  heir,  or  by  the  court,  to  render  his  final  account  and  close  the 
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estate,  or  he  may  himself  file  the  account,  and  ask  his  discharge  by  the  court 
after  the  estate  has  been  fully  administered.  Certain  formalities  are  required, 
■and  certain  conditions  must  exist,  as  laid  down  in  the  statute,  before  the  ad- 
ministrator can  be  discharged;  and  these  provisions  of  the  law  have  been  in 
force  since  the  act  of  1848.  He  ought  not  to  be  allowed  to  discharge  himself 
by  his  own  neglect  of  duty.  When  the  estate  is  ready  to  be  closed,  it  is  his 
•duty  to  render  an  account  to  the  probate  court  of  his  acts,  the  money  received 
•and  disbursed,  and  to  show  the  present  condition  of  the  estate.  There  is  a 
distinction  in  holding  an  administration  closed  for  some  purposes,  and  for  call- 
ing the  administrator  to  account  in  the  probate  court.  He  is  a  trustee,  charged 
with  the  management  of  a  trust-estate  under  the  rules  of  the  probate  law . 
He  ought  not  to  be  allowed  to  plead  his  own  laches  as  a  bar  to  the  jurisdiction 
of  the  court  to  compel  him  to  make  settlement  of  the  trust-estate.  The  law 
has  fixed  the  jurisdiction,  and  he  should  not  be  allowed  to  evade  it  by  his  own 
wrong  and  neglect.  His  laches  might  be  pleaded  by  others  so  as  to  deprive 
the  court  of  jurisdiction  to  order  sales  of  the  estate,  to  reopen  the  succession, 
and  for  some  other  purposes,  but  he  should  not  be  heard  to  deny  the  court's 
power,  conferred  by  statute,  to  cite  him  to  account  upon  such  grounds.  In 
the  absence  of  a  statute  or  a  decision  of  our  courts  fixing  some  definite  limit 
to  the  term  of  administrations,  we  cannot  say  that  the  administrator  of  La- 
rosquetu's  estate  is  entitled  to  the  legal  presumption  that  the  succession  was 
closed,  and  that  the  probate  court  had,  merely  by  the  lapse  of  time,  as  shown, 
In  which  no  order  was  made,  lost  its  power  to  compel  him  to  render  a  final 
account  and  make  settlement  with  the  legatees. . 

In  his  final  account,  and  in  response  to  the  citation  of  the  court  to  make 
settlement,  he  acknowledged  that  he  had  some  of  the  estate  property  still  in 
bis  hands, — a  note,  8280  in  Mexican  coin,  one  pair  of  ox-cart  wheels ;  and  that 
he  had  rented  the  real  estate  from  1865  to  1878.  These  facts  deny  the  pre- 
sumption he  seeks  to  invoke;  at  least,  the  renting  of  the  houses  does.  By 
this  he  admits  he  was  still,  up  to  1878,  acting  as  administrator  of  the  estate. 
If  the  administration  would,  after  such  lapse  of  time,  be  presumed  to  have  been 
closed,  so  as  to  deprive  the  court  of  jurisdiction,  the  presumption  could  not 
be  indulged  against  the  fact  that  he  was  still  acting  in  the  capacity  of  admin- 
istrator. 

We  conclude  the  judgment  should  be  reversed,  and  the  cause  remanded  for 
trial. 

Stayton,  G.  J.  Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  judgment  reversed,  and  cause  remanded. 


Trinity  &  S.  By.  Co.  «•  Sohofield. 
(Supreme  Court  of  Texas.    January  23, 1889.) 

X    NsGLIGBNCB— OVBRFLOWITfO  LANDS— EVIDBNCB. 

Id  an  action  for  negligently  causing  an  overflow  of  plaintiff's  lands,  by  means  of 
which  aand  was  deposited  thereon,  evidence  of  the  cost  of  removing  the  sand  is  ad- 
missible. 
-2.  Damages— Measure  for  Torts. 

An  instruction  that  the  measure  of  damages  is  the  difference  between  the  market 
value  of  the  land  before  and  after  the  damage  was  caused  is  erroneous  as  authoris- 
ing the  jury  to  consider  the  value  of  the  land  at  any  time,  instead  of  immediately, 
before  and  after  the  injury. 
3.  Samb. 

A  charge  that  if  the  cost  of  removing  the  sand  exceed  the  market  value  of  the 
land  before  the  same  was  washed  on  it  the  measure  of  damages  is  the  market  value 
of  the  land  at  the  time  of  the  deposit  is  erroneous  as  disregarding  the  questions, 
whether  the  sand  injured  the  land,  or  wbether  the  value  of  the  land  was  totally  de- 
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4.  Trial— Instructions— Failure  to  Ask. 

Alleged  omissions  to  charge  will  not  be  considered  where  no  requests  to  charge 
to  supply  the  omissions  are  made. 

Commissioners*  decision.    Appeal  from  district  court,  Tyler  county. 

Action  by  J.  B.  Schofteld  against  the  Trinity  &  Sabine  Railway  Company 
for  damages  for  the  destruction  of  crops  and  injury  to  land  occasioned  by 
overflows  which,  as  alleged,  were  caused  by  the  negligent  construction  of  a 
ditch  cut  by  defendant  to  change  the  channel  of  a  stream  through  plaintiff's 
farm.  Plaintiff  filed  an  amended  petition,  setting  up  additional  causes  of  the 
overflows  in  other  acts  of  negligence  upon  the  part  of  defendant  in  construct- 
ing  its  road-bed  and  digging  ditches  to  drain  surface  water,  and  alleged  that 
his  farm  was  overflowed  three  times,  destroying  the  crops,  and  washing  away 
the  soil  from  a  portion  of  the  farm,  and  depositing  sand  and  gravel  upon  an- 
other portion  of  it,  rendering  the  portions  so  washed  and  covered  with  sand 
totally  worthless.    Defendant  appeals. 

S.  T.  Robb  and  /.  P.  Stevenson,  for  appellant.    T.  /.  Russell,  for  appellee. 

Acker.  J.  The  trial  court  permitted  appellee  to  prove,  over  the  objection 
of  appellant,  the  cost  of  removing  the  sand  that  had  been  deposited  upon  a 
portion  of  the  farm  by  the  overflows,  and  upon  the  question  of  the  measure 
of  damages  to  land  charged  the  jury  that  it  "  would  be  the  difference  between 
the  fair  market  value  of  said  land  before  and  after  said  damage  was  caused;" 
and,  further,  that  "if  the  facts  show  that  the  cost  of  removing  the  sand  there- 
from would  be  more  than  the  market  value  of  the  land  before  the  same  was 
washed  upon  it,  then  the  measure  of  damages  would  be  the  actual  cash  mar- 
ket value  of  the  land  so  covered  with  sand  at  the  time  it  was  so  covered,  and 
if  the  cost  of  moving  away  the  sand  and  restoring  the  land  to  its  condition 
before  it  was  so  covered  with  sand,  then  the  measure  of  damages  would  be 
the  cost  of  so  removing  the  sand. "  Under  numerous  assignments  of  error  it 
is  contended  that  the  court  erred  in  admitting  evidence  as  to  the  cost  of  re- 
moving the  sand,  and  in  its  charge  on  the  measure  of  damages.  As  the  judg- 
ment must  be  reversed,  and  the  cause  remanded,  we  deem  it  proper  to  here 
announce  the  rules  which  we  think  should  control  in  determining  the  meas- 
ure of  damages  in  cases  of  this  character.  If  the  crops  are  shown  to  have 
been  totally  destroyed  in  consequence  of  the  negligence  or  wrongful  act  of  the 
defendant,  the  correct  measure  of  damages  would  be  the  actual  cash  value  of 
the  crops  as  they  stood  upon  the  land  at  the  time  and  place  they  were  de- 
stroyed, with  legal  interest  to  the  time  of  the  trial.  If  the  crops  are  shown 
to  have  been  damaged  in  consequence  of  the  negligence  or  wrongful  act  of  the 
defendant,  but  not  totally  destroyed,  then,  the  correct  measure  of  damages- 
would  be  the  difference  between  the  actual  cash  value  of  the  crops  as  they 
stood  upon  the  land  at  the  time  immediately  before  the  injury  and  their  actual 
cash  value  immediately  after  such  injury,  to  the  extent  that  the  plaintiff  could 
not  have  prevented  the  injury  by  reasonable  diligence,  with  legal  interest  to 
the  time  of  the  trial.  Railway  Co.  v.  Joachimi,  58  Tex.  460;  Railroad  Co. 
v.  Young,  60  Tex.  201;  Railway  Co.  v.  Baylies,  62  Tex.  571;  Railway  Co. 
v.  Holliday,  65  Tex.  521.  With  respect  to  damages  to  real  property  we  be- 
lieve the  correct  rules  to  be:  If  land  is  taken,  or  the  value  thereof  totally  de- 
stroyed, by  the  negligence  or  wrongful  act  of  another,  the  owner  would  be 
entitled  to  recover  the  actual  cash  value  of  the  land  at  the  time  of  the  taking 
or  destruction  of  its  value,  with  legal  interest  thereon  to  the  time  of  the  trial. 
If  land  is  permanently  injured  by  the  negligence  or  wrongful  act  of  another, 
but  the  value  is  not  totally  destroyed,  the  owner  would  be  entitled  to  recover 
the  difference  between  the  actual  cash  value  at  the  time  immediately  preced- 
ing the  injury  and  the  actual  cash  value  immediately  after  the  injury,  with 
legal  interest  thereon  to  the  time  of  the  trial.  If  land  is  temporarily  but  not 
permanently  injured  by  the  negligence  or  wrongful  act  of  another,  the  owner 
would  be  entitled  to  recover  tho  amount  necessary  to  repair  the  injury,  and 
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put  the  land  in  the  condition  it  was  at  the  time  immediately  preceding  the  in- 
jury, with  interest  thereon  to  the  time  of  the  trial.  The  purpose  of  the  law 
is  to  give  to  the  injured  party  compensation,  and  if  the  real  property  taken,  or 
the  value  of  which  is  destroyed,  or  permanently  injured,  is 'so  connected  with 
other  land  that  the  value  of  such  other  land  is  permanently  impaired  as  the 
natural  and  proximate  result  of  the  injury,  then  the  injured  party  would  be 
entitled  to  recover  to  the  extent  of  the  injury  to  such  other  land  in  addition  to 
the  value  or  depreciation  in  value  of  the  land  so  destroyed  or  permanently  in- 
jured; and  if  the  injury  is  only  temporary,  but  in  consequence  of  it  the  owner 
is  deprived  of  the  use  of  the  property,  as  of  a  house,  he  would  be  entitled  to 
recover  the  value  of  such  use  in  addition  to  the  amount  necessary  to  repair  the 
injury.  Field,  Dam.  §  734;  8  Suth.  Dam.  372:  Railway  Co.  v.  Joaohimi, 
58  Tex.  456;  Railway  Co.  v.  Helsley,  62 Tex.  596;  Railway  Co.  Y.Seymour, 
63  Tex.  346;  Railway  Co.  v.  Ware,  67  Tex.  637,  4  S.  W.  Rep.  13.  Whether 
the  injury  amounts  to  total  or  only  partial  destruction  of  value,  or  whether  it 
be  permanent  or  temporary,  as  well  as  the  extent  of  the  injury  and  the  conse- 
quent amount  of  damages,  are  all  questions  for  the  determination  of  the  jury 
under  proper  instructions. 

Appellee  alleged  that  his  crops  were  totally  destroyed,  and  his  land  rendered 
valueless,  by  the  overflows.  As  to  the  destruction  of  the  crops  there  seems 
to  be  no  conflict  in  the  evidence,  but  as  to  the  extent  of  injury  to  the  realty 
the  evidence  is  very  conflicting,  varying  from  no  injury  at  all  to  total  destruc- 
tion in  value  of  five  acres  by  being  denuded  of  the  soil,  and  of  about  three 
acres  by  having  sand  washed  upon  it.  If  the  jury  believed  from  the  evidence 
that  the  overflows  were  caused  by  the  negligence  or  wrongful  act  of  appel- 
lant, and  further  believed  that  the  sand  deposited  upon  the  land  was  an  injury 
to  it,  then  it  devolved  upon  them  to  determine  the  question  whether  or  not 
the  value  of  the  land  upon  which  the  sand  was  deposited  was  totally  destroyed, 
and  if  not,  whether  the  injury  thereto  was  permanen t  or  temporary.  We  think 
the  evidence  as  to  the  cost  of  removing  the  sand  was  properly  admitted  to  as- 
sist the  jury  in  determining  these  questions.  Under  the  rules  hereinbefore 
announced  it  is  clear  that  the  court  erred  in  its  charge  upon  the  measure  of 
damages.  The  portion  of  the  charge  first  quoted  authorized  the  jury  to  con- 
sider the  value  of  the  land  at  any  time  prior  tothe  injury  and  at  any  time  sub- 
sequent thereto,  when  they  should  have  been  instructed  to  confine  their  con- 
sideration of  value  to  the  time  immediately  preceding  and  immediately  sub- 
seq  uent  to  the  in  j ury .  The  first  part  of  the  ot  her  portion  of  the  charge  quoted 
authorized  the  jury  to  make  the  cost  of  removing  the  sand  the  measure  of  dam* 
ages,  if  they  believed  from  the  evidence  that  such  cost  would  be  more  than  the 
market  value  of  the  land  before  the  sand  was  deposited  upon  it,  the  amount 
of  damages  in  that  case  not  to  exceed  such  market  value,  without  regard  to 
whether' they  believed  from  the  evidence  that  the  sand  was  an  injury  to  the 
land  or  whether  they  believed  that  the  value  of  the  land  was  totally  destroyed 
by  the  sand.  The  market  value  of  the  land  at  the  time  of  the  injury  is  the 
rule  only  in  case  of  total  destruction  in  value;  and  we  have  seen  that  whether 
there  waa  injury,  and,  if  so,  the  extent  of  such  injury,  are  facts  to  be  found 
by  the  jury.  The  latter  part  of  this  portion  of  the  charge  is  unintelligible, 
and  well  calculated  to  confuse  and  mislead  the  jury.  The  first,  fourth,  and 
fifteenth  assignments  of  error  are  too  general  to  entitle  them  to  consideration. 
The  seventh,  eighth,  and  eleventh  assignments  relate  to  alleged  omissions  in 
the  charge.  No  special  charges  were  requested  to  supply  the  alleged  omissions, 
without  which  such  complaints  will  not  be  considered.  For  the  errors  indi- 
cated we  are  of  opinion  that  the  judgment  of  the  court  below  should  be  re* 
versed  and  the  cause  remanded. 

Stayton,  C.  J.    Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  judgment  reversed,  and  cause  remanded. 
\\10s.w.no.9 — 37 
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Vah  Ratoliff  et  al.  t>.  Call  *t  al. 

(Supreme  Court  of  Texas.    January  22, 1889.) 

L  Vbnus  nr  Civil  Case*— Action  to  Restrain  Execution  Sale. 

Rev.  St.  Tex.  art.  1198,  sued.  15,  providing  that  suit  to  enjoin  the  execution  of  a 
judgment  shall  be  brought  in  the  county  in  which  such  judgment  was  rendered, 
and  article  2880,  providing  that  writs  of  injunction  to  stay  execution  on  a  judgment 
shall  be  returnable  to  the  court  where  such  judgment  was  rendered,  apply  to  suits 
going  to  the  validity  of  the  judgment,  and  not  to  suits  to  prevent  the  sale  of  prop- 
erty on  which  the  judgment,  however  valid,  is  no  lien. 

2.  Homestead— Acquisition— Evidence. 

In  1880  and  1881  one  M.  resided  on  a  lot  which  he  claimed  as  the  property  of  an- 
other, in  which  he  had  an  interest.  He  had  an  Indeterminate  purpose  to  occupy  it 
as  a  home  at  some  future  time,  if  it  were  freed  from  litigation.  In  1882  he  lived  at 
a  mill  which  he  was  operating,  his  family  living  elsewhere  in  town.  In  December, 
1882.  or  January,  1888,  he  began  the  erection  of  another  mill  and  dwelling,  stating 
his  intention  to  occupy  the  place  as  a  homestead,  and  actually  doing  so  in  May  or 
June,  1888,  followed  by  his  wife  in  August.  Held,  that  this  property  was  not  sub- 
ject to  the  lien  of  a  judgment  rendered  in  May,  18SS;  M.'s  intention  to  occupy  hav- 
ing been  bona  fide. 

Commissioners*  decision.    Appeal  from  district  court,  Orange  county. 

Suit  by  Dennis  Call,  George  Call,  and  Marian  C.  Call  to  enjoin  the  sheriff  of 
Orange  oounty,  and  J.  Van  Ratcliff,  Samuel  Peveto,  and  Guy  W.  Junker,  ad- 
ministrators of  the  estate  of  W.  A.  Junker*  deceased,  from  selling  two  tracts 
of  land  in  Orange  county  under  an  execution.  The  injunction  was  made 
perpetual.    Defendants  appeal. 

Douglass,  Lanier  <fe  Bullitt,  for  appellants.    Soott  eft  Levi,  for  appellees. 

Hobby,  J.  A  judgment  was  rendered  in  the  district  court  of  Travis  oounty 
on  the  11th  day  of  May,  1883,  against  George  W.  Michael  as  principal,  and  J. 
Van  Ratcliff,  W.  A.  Junker,  and  S.  Peveto  sureties,  in  favor  of  the  state. 
On  the  17th  day  of  May,  1883,  an  abstract  of  this  judgment  was  properly  re- 
corded in  Orange  county,  where  the  land  which  is  the  subject-matter  of  this 
appeal  was  situated.  It  was  provided  by  the  terms  of  tbe  judgment  that,  in 
the  event  of  the  payment  of  and  application  by  said  sureties  of  any  sum 
thereto,  execution  could  issue  in  their  behalf  against  the  principal,  Michael. 
This  contingency  having  happened,  execution  was  so  issued  and  levied  in 
September,  1887,  upon  the  land  and  improvements  involved  in  this  suit,  and 
tbe  sale  of  the  same  thereunder  was  advertised.  Tbe  appellees  herein,  Den- 
nis, George,  and  Marian  Call,  applied  to  the  district  court  of  Orange  county 
for  and  obtained  a  writ  of  Injunction  to  prevent  the  sale  of  said  property, 
upon  the  ground  that  they  had  purchased  the  land  and  improvements  from 
said  Michael  in  January,  1886.  at  which  time  it  was  the  homestead  of  said 
Michael  and  family,  and  was  and  had  been  their  homestead  prior  to  the  filing 
of  the  abstract  of  said  judgment  in  Orange  county  in  May,  1888;  that  they 
had  paid  a  valuable  consideration  for  said  property,  and  bought  it  with  view 
to  selling  the  same,  and  that  if  sold  under  said  execution  its  sale  by  them 
would  be  affected  injuriously,  and  a  cloud  cast  upon  their  title.  The  insolv- 
ency of  appellants  was  also  alleged.  The  writ  of  injunction  was  perpetuated 
upon  a  final  trial. 

It  is  assigned  as  error  that  the  court  erred  in  overruling  the  defendant's 
motion  to  dissolve  the  injunction  in  said  cause,  because  (1)  the  district  court 
of  Orange  county  had  no  jurisdiction  of  said  cause,  because  tbe  execution 
which  the  plaintiff  sought  to  enjoin  issued  from  the  district  court  of  Travis 
county,  Tex.,  and  should  have  been  heard  by  said  district  court  of  Travis 
county,  Tex.;  (2)  because  of  want  of  equity  in  plaintiff's  petition;  (3)  be- 
cause plaintiffs  had  a  complete  remedy  at  law. 

The  statutes  invoked  in  support  of  the  assignment  are  article  1198,  subd. 
15,  Rev.  St.,  as  follows:  "When  suit  is  brought  to  enjoin  the  execution  of  a 
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judgment/'  etc.*  "the  suit  shall  be  brought  in  the  county  in  which  such  judg- 
ment was  rendered;"  and  article  2880:  'Writs  of  injunction  granted  to  stay," 
etc,  "execution  on  a  judgment,  shall  be  returnable  to, n  etc.,  the  court  where 
such  judgment  was  rendered." 

There  can  be  no  doubt  that  where  the  execution  of  the  judgment  generally 
is  sought  to  be  prevented,  or  where  the  writ  is  granted  to  stay — that  is,  to 
stop— the  execution  of  a  judgment,  the  statute  is  imperative,  and  is  suscepti- 
ble of  but  one  construction;  that  is,  that  the  writ  should  be  returned  or  the 
suit  brought  in  the  county  where  the  judgment  was  rendered.  But  the  law 
requiring  a  suit  to  enjoin  the  execution  of  a  judgment  to  be  brought  in  the 
county  of  its  rendition,  evidently  applies  to  suits  attacking  the  judgment; 
questioning  its  validity,  or  presenting  defenses  properly  connected  with  the 
suit  in  which  it  was  rendered,  and  which  should  have  been  adjudicated  therein. 
It  has  no  application  to  parties  who  do  not  sue  to  stay  or  enjoin  the  execution 
previously  of  the  judgment  as  contemplated  by  the  statute,  but  who  sue  to 
prevent  the  sale  of  property  alleged  to  belong  to  them,  under  a  judgment, 
however  valid  and  regular  it  may  be,  to  which  they  are  not  parties,  and  for 
the  satisfaction  of  which  their  property  could  in  no  event  be  subject.  Any 
other  construction  of  the  statute  would,  where  an  execution  was  levied  upon 
the  property  of  persons  not  parties  to  the  judgment,  require  such  persons  to 
adjudicate  their  rights  to  the  same  in  a  county*  not  that  of  their  domicile,  and 
thus  destroy  a  valuable  privilege.  We  think  there  was  no  error  in  overruling 
the  motion  to  dissolve  the  injunction  on  the  ground  that  the  writ  was  return- 
able to  the  district  court  of  Travis  county.     Winnie  v.  Or  ay  son,  3  Tex.  429. 

Nor  do  we  think  there  was  error  in  overruling  the  motion  to  dissolve  the 
injunction  for  the  want  of  equity  in  the  petition.  The  allegations  that  plain- 
tiffs purchased  the  property  at  a  time  when  it  constituted  the  homestead  of 
Michael  and  family,  and  was  therefore  not  subject  to  forced  sale;  that  it  was 
bought  for  the  purpose  of  selling  the  same;  that  Us  sale  under  the  execution 
would  affect  injuriously  its  market  value;  that  appellants  were  insolvent, — 
were  sufficient  to  authorize  the  relief  prayed  for. 

Appellants  insist  that  the  court  erred"  in  its  conclusion  of  law  and  fact  to 
the  effect  that  the  property  in  controversy  was  the  homestead  of  G.  W.  Michael 
and  wife  at  the  time  that  the  judgment  in  favor  of  defendants  against  G.  W. 
Michael  was  rendered,  as  such  conclusion  can  neither  be  drawn  from  the  con- 
clusion of  facts  found  by  the  judge,  nor  from  the  statement  of  facts  approved 
by  him.  In  1880  and  1881  Michael  resided  on  a  lot  in  the  town  of  Orange, 
which  he  appears  from  the  evidence  to  have  claimed  as  the  property  of  Miss 
Smith,  but  in  which  he  had  an  interest.  No  assertion  of  a  homestead  right 
is  shown  to  this  property,  other  than  an  indeterminate  purpose  at  some  future 
time,  provided  it  was  relieved  of  litigation,  to  occupy  it  as  a  home.  In  1882 
he  was  engaged  in  operating  a  saw-mill  known  as  the  "Gilman  Mill,"  in  the 
town  of  Orange,  at  which  he  lived;  but  his  wife  resided  elsewhere  in  the  town, 
and  did  not  occupy  or  live  at  this  mill,  which  was  destroyed  by  fire  in  Novem- 
ber, 1882.  In  December,  1882,  or  January,  1883,  he  commenced  the  erection 
of  the  steam  saw  and  shingle  mill,  and  dwelling  for  a  residence  for  his  family, 
together  with  improvements  adapted  to  the  operation  of  this  latter  mill  for 
the  purpose  of  manufacturing  lumber  and  shingles,  in  which  business  he  was 
engaged.  This  property  was  beyond  the  corporate  limits  of  the  town  of  Or- 
ange. These  improvements  were  in  process  of  erection  from  December,  1882, 
or  January,  1883,  until  May  or  June,  1883;  at  which  last-mentioned  date  he 
moved  to  the  mill,  taking  his  homestead  effects,  and  was  followed  by  his  wife 
in  August,  1883.  During  the  time  these  improvements  were  being  made  upon 
the  land,  Michael  and  family  boarded  in  the  town  of  Orange,  beyond  the  lim- 
its of  which  the  mill  was  situated.  Michael  and  wife  frequently  expressed, 
while  improving  the  property,  the  intention  to  occupy,  and  referred  to  it  as 

their  homestead.    This  was  followed  by  an  actual  residence  upon  and  appro- 
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priation  of  it  as  such,  in  connection  with  the  use  of  the  steam  saw  and  shingle 
mill  by  Michael  in  the  manufacture  of  lumber,  up  to  the  conveyance  to  ap- 
pellees, in  January,  1886.  During  their  residence  upon  it,  from  May  or  JuneP 
1883,  until  its  sale,  Michael  on  several  occasions  stated  that  it  was  exempt 
from  forced  sale  because  it  was  his  homestead.  There  is  no  evidence  of  the 
intention  to  use  or  the  appropriation  of  any  other  property  as  a  homestead, 
which  would  have  entitled  it  to  protection  as  such.  The  facts  in  the  case 
clearly  show  the  existence  of  the  intention  to  dedicate  the  property  in  contro- 
versy by  Michael  as  a  homestead,  in  December,  1882,  or  January,  1888,  coupled 
with  and  followed  by  a  prompt  occupancy  of  and  residence  upon  it  by  himself 
and  family,  and  brings  this  case  within  the  rule  declaring  what  evidence  of 
intention  and  occupancy  is  sufficient  in  law  to  impress  upon  property  the  home- 
stead character,  as  announced  in  Gardner  v.  Douglass.  64  Tex.  78,  and  cases 
there  cited.  The  judgment  upon  which  the  execution  issued  was  rendered 
on  May  11, 1883,  against  Michael  as  principal,  and  appellants  as  sureties.  An 
abstract  thereof  was  properly  filed  and  recorded  in  the  county  of  Orange  on 
May  17, 1883.  It  has  been  decided  in  this  state,  upon  a  careful  and  thorough 
examination  of  the  cases  involving  the  question,  "that  a  previously  acquired 
judgment  lien  upon  real  property  cannot  be  subsequently  defeated  by  the  vol- 
untary act  of  the  debtor  in  attempting  to  make  it  his  homestead."  Gage  v. 
ffeblett,  57  Tex.  874;  Wright  v.  Straub,  64  Tex.  66.  The  abstract  of  the  judg- 
ment rendered  against  Michael,  the  vendor  of  appellees,  was  recorded  in  the 
county  of  Orange  on  May  17,  1883.  It  appears,  however,  from  the  evidence, 
that  active  preparations  were  made,  and  the  intention  expressed,  to  occupy 
and  use  this  property  as  a  homestead,  as  early  as  December,  1882,  or  January, 
1883,  which  was  followed  up  by  an  actual  residence  upon  and  use  of  it  as  a 
homestead  in  connection  with  his  business  calling,  that  of  the  manufacture  of 
lumber,  in  operating  a  steam  saw  and  shingle  mill.  "Where  the  purchase  is 
made  for  the  purpose  of  a  homestead,  with  a  view  to  an  early  occupancy,  and 
this  is  followed  in  reasonable  time  by  such  occupancy,  this  may  secure  the 
homestead,  as  such,  from  the  time  of  its  purchase. "  "Some  time  must  usu- 
ally intervene  in  the  preparation  of  the  property  for  actual  occupancy,  and  the 
homestead  character  is  not  made  to  depend  on  the  personal  presence  of  the 
members  of  the  family. "  Gardner  v.  Douglass,  supra.  That  Michael  intended 
as  early  as  January,  1883,  the  property  to  be  used  as  a  place  of  residence  for  him- 
self and  wife,  in  connection  with  the  pursuit  of  his  business,  is  quite  evident. 
That  it  was  so  used  by  them,  as  soon  as  it  was  in  a  condition  to  be  occupied 
as  a  residence,  from  about  June,  1883,  until  conveyed  to  appellees,  in  Janu- 
ary, 1886,  cannot  be  doubted.  If  any  other  homestead  was  owned  by  them 
during  this  time,  it  is  not  made  to  appear  by  the  evidence. 

We  are  of  opinion  that  the  evidence  abundantly  supports  the  finding  of  the 
court  that  at  the  time  of  the  filing  of  the  abstract  of  the  judgment  against 
Michael  the  property  was  his  homestead ;  that  it  had  been  and  was  so  used  by 
him  as  such  up  to  the  sale  to  the  appellees. 

There  is  no  error  in  the  judgment,  and  it  should  be  affirmed. 

Stayton,  C.  J.  Report  of  commission  of  appeals  examined;  their  opinion 
adopted;  judgment  affirmed. 
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Pole  et  al.  «•  Chaison  et  al. 

(Supreme  Court  of  Texas.    January  22, 1889.) 

L  Dbbd— Kecobd— Constructive  Notice— Suftjcienoy  ov  Description.  . 

A  deed  to  plaintiffs'  ancestor,  from  the  parties'  common  grantor,  recorded  before 

defendants'  deed  was  executed,  described  the  property  as  M  all  my  right,  title,  and 

interest    *    *    *    for  and  of  one  certain  half  league  of  land,    *    *    *    situated, 

lying,  and  being  in  the  county  of  Jefferson, "  etc.,  u bounded  as  follows:    By  lands 

f  ranted  to  the  aforesaid  [grantor]  as  a  colonist  by  the  government  of  Coahuila  and 
exas  to  the  north;  to  trie  west  by  land  granted  to  the  Williams;  to  the  south  by 
lands  belonging  to  A.  Horton ;  and  to  the  east  by  the  Neches  marsh,— having  a  front 
on  the  marsh  of  1,250  varas,  and  running  back  6,000  vara*  for  quantity;  *  *  * 
•containing  one-half  league,  more  or  less,  within  the  above-deecriljed  limits ;  said 
land  was  granted  by  the  government  of  Texas  and  Coahuila  to  the  colonist  James 
W.  Bullock,  and  by  said  Bullock  sold  to  "  the  grantor.  Defendants'  deed  designated 
the  land  as  the  north  half  of  the  Bullock  league.  Horton  was  claiming  the  south 
naif,  and  had  conveyed  it  by  deed  recorded  before  the  date  of  defendants'  deed.  It 
was  in  fact  more  than  1,250  varas  from  the  north  line  of  the  league  to  the  north 
line  of  the  south  half,  and  more  than  6,000  to  the  west  line.  There  was  no  land  on 
the  west  granted  to  "the  Williams, "  but  there  was  a  league  on  the  west  granted  to 
one  Charles  Williams.  Held,  that  the  record  of  plaintiffs'  deed  was  constructive 
notice  to  defendants  that  the  land  thereby  conveyed  was  the  north  half  of  the  Bul- 
lock league,  and  that  the  intention  was  clearly  expressed  to  convey  the  entire  north 
half. 
2.  Trespass  to  Try  Tttlb— Imfrovemewts— Evtdbnoe  ot  Good  Faith. 

In  ejectment,  upon  the  issue  of  improvements  made  in  good  faith,  it  was  not  er- 
ror to  permit  defendants  to  show  that  they  were  ignorant  of  plaintiff's  existence, 
and  of  her  claim  to  the  land. 
5L  Same— Payment  oe  Taxes. 

Nor  was  it  error  to  permit  defendants  to  show  that  they  paid  the  taxes  on  the 
land,  and  that  plaintiff  did  not. 

Commissioners1  decision.    Appeal  from  district  court,  Jefferson  county. 

Trespass  to  try  title,  brought  by  Magpie  Polk  and  her  husband,  L.  B.  Polk, 
against  Jeff  Chaison  and  numerous  others.  Verdict  and  judgment  for  de- 
fendants, and  plaintiffs  appeal. 

O'Brien  <b  John,  for  appellants.  Douglass  <&  Lanier  and  T.  J.  Russell, 
for  appellees. 

Collabd,  J.  The  appellant  Maggie  Polk,  plaintiff  below,  and  the  defend- 
ants, claim  title  from  David  Brown  as  a  common  source, — plaintiff  under  a 
deed  from  Brown  to  her  father,  M.  S.  Miller,  of  date  July  26,  1840,  duly  re- 
corded  in  Jefferson  county,  where  the  land  is  situated,  on  the  31st  day  of 
July,  1840;  and  defendants  under  a  deed  of  Brown  to  William  K.English, 
executed  July  14, 1844,  and  duly  recorded  August  21,  1849.  The  deed  to 
English  is  for  the  north  half  of  the  James  W.  Bullock  league,  and  recites  that 
Brown  acquired  it  by  deed  from  Bullock,  the  original  grantee,  of  date  May 
8*  1835, — the  same  deed  offered  in  evidence  by  plaintiff.  It  follows,  then, 
that  defendants  cannot  deny  that  Brown  was  the  owner  of  the  north  half  of 
the  Bullock  league  by  virtue  of  the  deed  of  May  8,  1835.  The  record  of  the 
deed  to  Miller  in  1840,  at  the  date  of  its  registration,  affected  English  and 
defendants  with  constructive  notice  of  the  conveyance  of  the  land  therein  de- 
scribed. Some  of  the  defendants  insisted  in  the  lower  court,  and  now  in  this 
court  claim,  that  they  are  innocent  purchasers,  because  the  deed  to  Miller 
does  not  describe  the  land  intended  to  be  conveyed  with  such  certainty  as  to 
have  informed  them  or  put  them  upon  inquiry  as  to  what  land  was  so  con- 
veyed. Plaintiff  Maggie  Polk  asked  the  court  to  instruct  the  jury  to  find 
for  her,  if  the  evidence  showed  she  was  the  heir  at  law  of  M.  JS.  Miller,  and 
if  the  evidence  also  showed  that  she  was  married  to  L.  B.  Polk  at  the  com- 
mencement of  and  during  the  possession  of  defendants.  This  instruction 
asked  is  predicated  oil  the  fact  that  this  deed  to  Miller  was  executed  and  prop- 
erly recorded  before  the  date  of  the  deed  to  English.    It  assumes  that  there  is 
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no  issue  of  innocent  purchasers.  The  conrt  refused  the  charge,  and  submit- 
ted to  the  jury  the  issue  of  innocent  purchasers,  as  to  all  the  defendants,  set 
up  only  by  a  part  of  them.  The  refusal  of  the  couit  to  give  the  requested 
charge,  and  the  submission  of  the  issue  of  innocent  purchasers  as  to  all  the 
defendants,  are  both  subjects  of  error  assigned  by  appellant.  Should  the 
question  of  innocent  purchasers  have  been  submitted  at  all?  The  deed  to 
Miller  conveys  "all  my  [Brown's]  right,  title,  and  interest  unto  M.  S.  Miller, 
of  the  county  of  San  Augustine,  for  and  of  one  certain  half  league  of  land; 
*  *  •  the  said  half  league  of  land  being  situated,  lying,  and  being  in  the 
county  of  Jefferson,  republic  aforesaid,  bounded  as  follows:  By  lands  granted 
to  the  aforesaid  David  Brown  as  a  colonist  by  the  government  of  Coahuila  and 
Texas  to  the*  north ;  to  the  west  by  land  granted  to  the  Williams;  to  the  south 
by  lands  belonging  to  A.  Horton;  and  to  the  east  by  the  Necbes  marsh, — hav- 
ing a  front  on  the  marsh  of  1,250  Mexican  varas,  and  running  back  6,000 
varas  for  quantity,  and  being  two  miles  south  of  the  town  of  Beaumont;  con- 
taining one  half  league,  more  or  less,  within  the  above-described  limits.  Said 
land  Was  granted  by  the  government  of  Texas  and  Coahuila  to  the  colonist 
James  W.  Bullock,  and  by  said  Bullock  sold  to  said  David  Brown. "  This 
deed  identified  the  land  conveyed  as  half  of  the  league  granted  James  W»  Bul- 
lock as  a  colonist  by  the  government  of  Coahuila  and  Texas,  and  that  partic- 
ular half  conveyed  by  Bullock  to  Brown,  which  the  English  deed  designates 
as  the  " north  half,"  of  which  defendants  must  take  notice.  The  deed  to 
Miller  further  shows  that  the  land  conveyed  is  on  the  north  half  of  the  Bul- 
lock league  by  bounding  it  on  the  north  by  lands  granted  to  Brown  as  a  col- 
onist. This  would  be  clear  from  the  description  whether  the  Brown  league 
came  down  to  the  Bullock  or  not.  It  does  extend  down  to  the  Bullock  north 
line,  as  shpwn  by  the  evidence  of  In  galls,  county  surveyor  of  the  county  for 
30  years  before  the  trial.  The  evidence  shows  that  Bullock  sold  the  south 
half  of  his  league  to  A.  Horton  on  the  5th  of  July,  1848,  but  it  is  also  shown 
that  Horton  was  claiming  the  south  half  of  the  league  long  before  this,  and 
before  the  deed  to  English,  as  he  sold  it  by  deed  to  Mathew  Cartright,  Febru- 
ary 15,  1842,  duly  recorded  June  25,  1842.  The  deed  to  Miller  refers  to  the 
Horton  land  as  bounding  the  survey  conveyed  on  the  south.  Ingalls  swears 
it  is  only  1,200  varas  from  the  north  line  of  the  Bullock  to  the  north  line  of 
the  south  half.  The  Miller  deed  calls  for  1,250  varas  front  on  the  marsh.  It 
seems,  though,  that  Ingalls  was  mistaken,  and  that  there  was  error  in  the  call 
in  the  deed,  as  the  league  is  not  so  long  on  the  north  as  it  is  on  the  south ;  and 
hence  the  distance  from  the  north  line  to  the  north  line  of  the  south  half,  if 
correctly  run,  would  be  even  more  than  1,850  varas,  the  distance  across  the 
league  from  north  to  south  being  2,700  varas.  It  may  also  be  noticed  that 
6,000  varas  west  from  the  Neches  marsh  will  not  reach  the  Charles  Williams 
league  by  2,540  varas  on  the  north  line,  and  considerably  more  on  the  south 
line  of  the  north  half  of  the  Bullock.  It  is  seen,  then,  that,  if  we  allow  dis- 
tance to  control,  the  land  conveyed  by  the  deed  to  Miller  will  not  reach  to  the 
north  line  of  the  south  half,  nor  to  the  west  line  of  the  league  survey,  and 
that  only  about  1,200  or  1,800  acres  would  pass  by  the  deed.  We  are  satis- 
fied, however,  that  the  intention  clearly  expressed  in  the  deed  was  to  convey 
the  north  half  of  the  league.  It  conveyed  all  Brown's  right,  title,  and  inter- 
est in  a  certain  half  league  out  of  the  James  W.  Bullock  league.  What  half? 
The  half  conveyed  to  Brown  by  Bullock,  which  the  deed  to  English,  under 
which  defendants  claim,  is  declared  to  be  the  north  half.  How  is  it  bounded? 
On  the  north  by  the  Brown  league;  on  the  south  by  land  of  A.  Horton,  which 
is  shown  to  be  the  south  half  of  the  league  by  Horton's  deed  to  Cartright,  ex- 
ecuted and  duly  recorded  before  the  deed  to  English;  on  the  east  by  the  Neches 
marsh;  and  on  the  west  by  lands  granted  to  the  Williams.  It  does  not  appear 
that  any  land  was  granted  to  the  Williams,  but  it  does  appear  that  the  Charles 
Williams  grant  of  one  league  lies  on  the  west  of  the  north  half  and  a  part  of 
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the  south  half  of  the  Bullock  league, — field-notes  call  for  the  south-east  corner 
of  the  Williams  league.  The  mistake  in  calling  for  land  granted  to  "the 
Williams"  instead  of  Charles  Williams  is  patent,  and  could  not  have  misled 
any  one.  The  Charles  Williams  was  evidently  meant.  Taking  the  entire 
description  in  the  deed,  the  reference  to  boundaries  therein,  with  the  light 
thrown  upon  it  by  the  deed  to  English,  we  are  in  no  doubt  but  that  the  land 
conveyed  was  the  north  half  of  James  W.  Bullock  league,  and  that  defendants 
are  chargeable  with  constructive  notice  of  all  facts  which  so  identify  the  land. 
The  Miller  deed  was  on  record  when  English  bought,  and  with  both  of  these 
deeds  before  them  they  were  bound  to  know  what  land  was  conveyed  to 
Miller. 

There  was  no  conflict  in  the  evidence  as  to  the  heirship  of  plaintiff  Maggie 
Folk,  nor  as  to  her  coverture  during  and  before  any  occupancy  of  defendants, 
except  Frederiea  Wendt,  who  sustained  her  plea  of  limitation  to  100  acres, 
and  whose  title  was  admitted  by  plaintiff  on  the  trial. 

The  court  under  the  evidence  should  have  instructed  the  jury  to  find  for 
plaintiffs  against  all  thedefendants  except  Frederiea  Wendt  This,  with  a  sub- 
mission of  the  issues  as  to  improvements  made  in  good  faith,  was  all  the  charge 
the  case  called  for.  Upon  the  issues  of  improvements  made  in  good  faith, 
there  was  no  error  in  permitting  defendants  to  show  that  they  were  ignorant 
of  the  existence  of  Maggie  Polk,  and  her  claim  to  the  land;  nor  was  there  er- 
ror in  permitting  defendants  to  show  that  they  paid  the  taxes  on  the  land,  and 
that  plaintiff  had  not.  The  cause  ought  to  be  reversed,  and  remanded  for  a 
new  trial. 

Stayton,  C.  J.  Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  judgment  reversed,  and  cause  remanded. 


Galveston  County  t>.  Galveston  Gas  Co. 

(Supreme  Court  of  Texas.    January  25,  1889.) 

1.  Taxation— Void  Assessment— Notice— Remedies. 

The  property  of  a  corporation  was  assessed  by  justices  of  the  peace  as  provided 
by  statute,  the  assessment  approved  by  the  county  commissioners'  court)  and  the 
tax  paid.  After  that  assessment  the  county  assessor  made  what  purported  to  be  a 
supplemental  assessment,  under  directions  from  the  comptroller,  on  property  not 
assessed  by  the  justices,  out  in  fact  the  corporation  owned  no  property  which  had 
not  been  assessed  by  them,  and  the  assessor  obtained  the  amount  of  his  assessment 
by  fixing  a  value  on  the  same  property,  and  deducting  therefrom  the  justices'  valu- 
ation. The  county  commissioners'  court  approved  his  assessment.  Afterwards  the 
corporation  applied  to  that  court  to  be  relieved  from  the  assessment,  which  was 
refused,  but  a  reduction  was  made.  The  tax  on  this  reduced  assessment  was  levied 
on  the  corporation's  property,  and  paid  to  the  collector  under  protest.  Held,  that 
whether  or  not  the  corporation  had  notice  that  the  assessor's  assessment  would  be 
and  was  made,  was  immaterial,  the  assessment  being  utterly  void,  and  there  being 
no  redress  from  the  board  of  equalisation,  whose  jurisdiction  extended  only  to 
questions  of  valuation. 

%  Same— Appointment  of  Aubiters. 

For  the  same  reason  the  corporation  was  not  required  to  resort  to  proceedings, 
under  the  statute,  in  the  commissioners'  court,  by  selection  of  arbiters  to  pass  on 
the  question  of  valuation.  The  question  was  not  whether  the  assessor's  valuation 
was  too  high,  but  whether  the  same  property  could  be  assessed  twice. 

&  Sams— Recovery  of  Taxes— Evidence. 

A  statement  of  the  value  of  the  corporate  property,  found  on  the  tax-rolls  of  the  city 
in  which  it  was  located,  not  made  or  shown  to  have  been  agreed  to  by  the  corpora- 
tion, could  not  be  received  in  evidence  against  it  in  a  suit  against  the  county  to  re- 
cover county  and  state  taxes  paid  under  protest. 

4.  Bake— Liabijjty  of  County. 

When  a  county  places  in  the  hands  of  the  person  by  law  authorized  to  collect  and 
receive  taxes  process  directing  him  to  collect  and  receive  taxes  for  it,  a  collection 
made  by  such  person  is  received  by  the  county. 
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5.  Same— Illegal  Tax— Payment  under  Protest. 

One  who  pays  an  illegal  tax  under  protest  Is  entitled  to  recover  from  the  county 
interest  thereon  from  the  date  of  payment. 
fl.  Appeal— Second  Appeal— Review. 

Questions  decided  on  a  former  appeal  will  not  be  re-examined. 

Appeal  from  district  court,  Galveston  county;  S.  W.Jones,  Special  Judge* 
W.  M.  Jerdone,  for  appellant.    Mott  cfc  Ballinger,  for  appellee. 

Stayton,  G.  J.  This  cause  was  before  this  court  at  a  former  term  on  ap- 
peal from  a  judgment  sustaining  a  demurrer  to  the  petition.  54  Tex.  287. 
It  was  then  reversed  and  remanded,  and  upon  a  trial  upon  the  merits  the 
judgment  now  before  this  court  was  rendered  in  favor  of  appellee,  who  was 
plaintiff.  The  cause  was  tried  on  the  original  petition.  The  facts,  in  sub- 
stance, are  that  the-appellee,  a  corporation  owning  property  in  this  city,  con- 
sisting mainly  of  real  estate  improved  and  used  for  the  manufacture  and  dis- 
tribution of  gas,  and  the  usual  appurtenances  to  such  a  business,  on  March  1, 
1876,  under  oath  rendered  for  assessment  to  the  justices  of  the  peace,  whose 
duty  it  then  was  to  assess  all  property  for  state  and  county  taxes,  all  the  prop- 
erty owned  by  the  corporation,  which  was.  by  the  assessors  accepted  at  a  valu- 
ation of  8141,125.  The  assessment  was  for  the  year  1876.  and  as  made  was 
approved  by  the  county  commissioners1  court  on  June  2, 1876,  and  on  July 
8th  following  the  tax-roll  containing  this  assessment  was  duly  certified  for 
collection.  The  total  state  and  county  tax  on  this  assessment  was  $1,740.5$, 
which,  on  February  27,  1877,  was  by  the  gas  company  paid  to  the  proper  col- 
lector of  taxes.  At  the  time  of  the  adoption  of  the  present  constitution  John 
A.  McCormick  was  elected  assessor  of  taxes  for  Galveston  county,  and  quali- 
fied and  entered  on  the  discharge  of  his  duties.  On  April  29, 1876,  be  was 
informed  by  the  comptroller,  by  circular  sent  to  all  assessors  and  collectors  of 
taxes,  that  all  rolls  completed  prior  to  April  18, 1876,  and  approved  by  the 
county  court,  would  be  received  at  the  comptroller's  office,  and  that  duplicates 
of  such  rolls  would  be  delivered  to  collectors.  The  same  circular  instructed 
assessors  to  make  supplemental  assessment  rolls  of  property  that  might  be 
discovered  which  had  not  been  entered  on  the  regular  rolls  made  from  the  as- 
sessments made  by  justices  of  the  peace.  On  May  4, 1876»  the  comptroller 
informed  the  assessor  that  all  property  assessed  by  justices  of  the  peace  prior 
to  April  18,  1876,  either  with  or  without  the  consent  of  the  owner,  should  be 
placed  on  the  roll  made  out  for  the  justices,  and  not  upon  a  supplemental  roll 
to  be  made  from  an  assessment  to  be  made  by  the  assessor,  and  he  was  again 
directed  to  make  assessment  only  of  property  not  rendered.  On  September 
16,  1876,  the  comptroller,  by  circular,  instructed  assessors  to  complete  the 
assessment  of  property  not  assessed  by  the  justices,  and  to  strike  from  their 
supplemental  rolls  all  property  appearing  on  the  rolls  made  from  the  justices' 
assessment.  Some  time  after  May  4,  1876,  the  assessor,  McCormick,  applied 
to  the  secretary  of  the  gas  company  for  a  list  and  appraisement  of  the  com- 
pany's property  for  that  year.  The  secretary  informed  him  that  the  com- 
pany's property  had  already  been  assessed  for  that  year,  and  refused  to  furnish 
a  further  list,  whereupon,  some  time  in  the  month  of  June,  the  assessor  made 
a  further  assessment  against  the  company  on  what  he  termed  "balance  of 
capital  other  than  real  estate  and  other  property  rendered,1'  which  he  valued 
at  $418,875.  This  assessment  he  placed  on  his  supplemental  roll,  which,  on 
September  22,  1876,  was  accepted  and  approved  by  the  county  commissioners' 
court,  and  afterwards  certified  for  collection.  Of  these  proceedings  the  gas 
company  was  not  notified  until  after  the  supplemental  roll  had  been  approved 
and  certified  for  collection  by  the  commissioners1  court.  The  company,  as 
before  said,  owned  no  other  property  than  that  placed  on  the  roll  made  for  the 
justices9  assessments,  nor  did  it  have  on  hand  any  money  or  own  any  of  its 
stock  on  January  1,  1876,  which  was  then  as  now  the  date  which  fixed  the 
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liability  for  taxes.  On  July  5,  1877,  the  gas  company  petitioned  the  commis- 
sioners' court  to  relieve  it  from  the  assessment  made  by  McCormick,  as  before 
stated,  which  was  refused,  but  on  recommendation  of  McCormick  the  supple- 
mental assessment  was  reduced  to  $265,578.  The  county  tax  on  this  sum 
amounted  to  $1,947.57,  and  to  collect  this  the  collector  of  taxes  levied  upon 
and  advertised  for  sale  some  of  the  real  estate  owned  by  the  gas  company, 
whereupon,  to  avoid  the  threatened  sale,  the  company,  under  protest,  paid  the 
tax  claimed  for  the  county,  as  well  as  that  claimed  for  the  state,  and  $2.08, 
the  cost  of  levy  and  advertisement.  It  is  not  pretended  that  the  assessor 
knew  of  or  that  the  gas  company  owned  any  other  property  than  that  listed, 
appraised,  and  returned  for  taxation  in  March,  1876,  and  his  assessment  was 
made  by  multiplying  the  number  of  outstanding  shares  in  the  company's  capi- 
tal stock  by  the  sum  which  a  broker's  printed  circular,  published  January  1, 
1876*  quoted  the  stock  at,  from  which,  however,  he  deducted  the  sum  which 
stood  against  the  gas  company  as  a  tax  on  the  roll  made  under  the  assessment 
made  by  the  justices. 

This  action  was  brought  by  the  company  to  recover  from  the  county  the 
sum  paid  on  taxes  claimed  by  it  under  the  assessment  made  by  McCormick, 
with  interest  thereon.  The  court  below  rendered  a  judgment  in  favor  of  the 
gas  company  for  the  sum  paid  to  the  county  under  protest,  but  refused  to  al- 
low interest.  The.  county  appeals  from  the  judgment,  and  the  gas  company 
has  filed  a  cross-assignment  of  error,  complaining  of  the  action  of  the  court 
in  refusing  to  allow  interest.  The  appellant  urges  that  the  court  erred  in 
overruling  a  demurrer  to  the  petition,  but  we  do  not  find  from  the  record  that 
the  court  was  vailed  upon  to  pass  upon  a  demurrer  after  the  former  decision 
made  by  this- court.  Many  propositions  are  made  in  appellant's  brief,  based 
on  an  assignment  of  error  above  referred  to,  involving  questions  decided  on 
the  former  appeal.  If  the  court  below,  after  the  judgment  was  reversed  and 
the  cause  remanded,  had  again  passed  on  a  demurrer  to  the  original  petition, 
the  former  decision  of  this  court  would  be  conclusive  of  the  following  questions: 
(1)  That  the  threatened  sale  would  have  cast  a  cloud  on  the  gas  company's 
title  to  the  property  levied  upon ;  (2)  that  the  payment  made  under  protest 
was  so  far  compulsory  as  to  entitle  the  gas  company  to  recover  it,  if  illegally 
demanded  and  received;  (3)  that  the  application  to  the  commissioners*  court 
for  relief  from  the  tax  claimed  under  the  assessment  made  by  McCormick 
could  not  bar  the  right  of  appellee  to  recover  the  sum  illegally  claimed  and 
paid  under  protest.  These  questions  are  again  presented,  under  the  first  as- 
signment of  error,  but  there  is  nothing  in  the  record  to  break  the  full  force 
of  the  decision  made  on  the  former  appeal,  and  it  must  be  held  conclusive  on 
the  same  questions  again  presented. 

The  second  assignment  of  error  urges  that  the  court  erred  in  finding  that 
appellee  did  not  have  notice  that  the  assessment  made  by  McCormick  would 
be  and  was  made.  If  the  evidence  would  have  justified  or  required  a  differ- 
ent finding,  it  is  unimportant,  unless  the  assessment  made  by  McCormick 
was  valid  and  binding  except  as  to  valuation,  which  ought  to  have  been  cor- 
rected through  the  board  of  equalization  if  appellee  had  notice  in  fact  or  was 
charged  by  law  with  notice  of  the  assessment  As  held  on  the  former  appeal, 
the  board  of  equalization  bad  no  jurisdiction  to  grant  relief  to  appellee.  If 
its  property  had  been  legally  assessed  by  McCormick,  but  at  a  value  too  high, 
that  board  would  have  bad  power  to  reduce  the  valuation  or  to  declare  it  not 
too  high,  and  its  decision  would  have  been  final.  McCormick  was  authorized 
to  make  a  supplemental  assessment  only  when  the  tax-payer  had  failed  to  ren-* 
der  for  assessment  all  property  subject  to  taxation,  and  so  by  such  supple- 
mental assessment  to  reach  the  property  not  already  assessed. 

The  evidence  and  findings  show  that  the  gas  company  had  rendered  for  as- 
sessment all  property  owned  by  it  on  January  1,  1876,  and  that  this  had  been 
received  by  the  justices  prior  to  the  time  McCormick  entered  upon  the  dis- 

Digitized  by  VjOOQlC 


586  SOUTHWESTERN  REPORTER.  [TeX. 

charge  of  his  duties  as  assessor.  He  attempted  to  revalue-the  property  al- 
ready assessed  under  claim  that  the  company  owned  property  which  he  classed 
as  "balance  of  capital"  onassessed.  That  was  in  fact  but  the  difference  be- 
tween the  value  of  the  property  actually  owned  and  assessed  by  the  company. 
at  a  valuation  accepted  by  the  company,  satisfactory  to  his  predecessors,  and 
approved  by  the  commissioners*  court,  and  the  value  he  placed  on  the  same 
property.  The  vice  in  his  assessment  termed  "supplemental"  was  that  there- 
was  no  property  owned  by  appellee  on  which  such  an  assessment  could  again, 
for  the  same  year,  be  made,  and  notice  or  want  of  notice  of  an  attempt  to 
assess  something  non-existent  or  not  owned  by  the  company  against  which 
the  assessment  was  attempted  was  of  no  importance  whatever. 

The  third  assignment  is  that  "the  court  erred  in  holding  that  the  neglect 
and  failure  of  the  plaintiff  to  take  advantage  of  the  means  and  measures  pro- 
vided by  law  for  the  correction  of  errors  in  assessments,  if  any  had  been  in 
fact  made,  to-witt  by  the  selection  of  arbiters,  did  not  inhibit  and  estop  it 
from  maintaining  this  suit,  and  in  this  collateral  way  assailing  the  judgment 
of  the  commissioners'  court,  rendered  on  September  22,  1876,  and  thus  turn- 
ing the  district  court  into  a  tribunal  for  the  correction  of  errors  in  tax  assess- 
ments." If  the  gas  company  had  been  dissatisfied  with  the  valuation  placed 
on  its  property  by  the  justices,  it  would  have  been  its  duty,  under  the  statute, 
to  submit  the  question  of  valuation  to  arbiters;  for  the  assessment  made  by 
them  was  on  property  owned  by  the  company  and  subj«-ct  to  taxation.  Pksch* 
Dig.  arts.  7560,  7562;  Gen.  Laws  1874,  p.  213.  There  was  no  controversy, 
however,  as  to  that  valuation,  and  appellee  whs  under  no  obligation  to  seek 
relief  through  the  commissioners1  court  from  an  attempt  to  impose  taxes  upon 
it  based  on  property  it  did  not  own.  That  court  had  power  to  fix  valuations, 
but  this  could  be  done  only  when  there  was  property  to  be  valued;  and  no  ac- 
tion by  it,  whether  in  approving  assessments,  or  refusing  to  relieve  from  as- 
sessments assumed  to  have  been  made  against  anyone  on  property  not  owned 
by  such  person,  and  in  fact  having  no  existence,  could  be  binding  on  the  per- 
son thus  sought  to  be  charged. 

Appellant  proposed  to  offer  in  evidence  the  tax-rolls  of  the  city  of  Galves- 
ton, with  the  valuation  of  appellee's  property  thereon,  for  the  purpose  of  show- 
ing that  it  was  of  greater  value  than  was  placed  on  it  by  the  assessments 
made  by  the  justices.  This  evidence  was  excluded,  and  in  allowing  the  bill 
of  exception  the  court  said:  "The  assessment  roll  of  the  city  of  Galveston 
showed  no  property  belonging  to  the  plaintiff  subject  to  taxation  under  the 
state  law  other  or  different  from  that  rendered  by  plaintiff  to  justices  of  the 
peace  for  taxation  for  the  same  year.  By  the  charter  and  ordinances  of  the 
city  of  Galveston  then  in  force  all  persons  and  corporations  rendering  prop- 
erty to  the  assessor  for  taxation  were  required  to  render  such  property  as  they 
owned  on  March  1st  of  the  current  year.  No  other  evidence  than  said  assess- 
ment roll  had  been  offered  to  show  that  the  plaintiff  had  actually  rendered  its 
property  to  the  assessor  for  taxation  for  1876,  or  that  the  values  placed  upon 
the  property  appealing  upon  the  city's  roll  had  either  been  fixed  or  agreed  to 
by  plaintiff,  and  by  the  ordinances  of  the  city  that  was  made  the  duty  of  the 
assessor,  and  not  of  the  tax-payer;  and  the  evidence  thus  offered  was  objected 
to  on  the  ground  that  it  was  irrelevant  and  inadmissible  for  the  purposes  for 
which  it  was  offered."  If  the  question  whether  the  valuation  made  in  the 
rendition  to  the  justices  of  the  peace  was  fair  had  been  an  important  inquiry 
in  this  case,  this  evidence  would  have  been  properly  excluded.  A  statement 
•  as  to  value,  found  on  the  rolls  of  the  city,  not  made  or  shown  to  have  been 
agreed  to  by  appellee,  could  not  be  received  against  it  any  more  than  can  the 
declarations  of  third  persons  as  to  matters  generally  be  received. 

It  is  claimed  that  the  court  erred  in  rendering  judgment  against  appellant 
in  the  absence  of  proof  that  the  money  was  actually  paid  into  the  county 
treasury,  or  in  some  way  used  or  appropriated  by  the  county.    This  action  is 
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for  money  had  and  received,  and  there  can  be  no  doubt  that,  in  order  to  main- 
tain it,  it  mast  appear  that  the  tax  was  illegal  and  void,  and  not  merely  irreg- 
ular; that  it  was  not  voluntarily  paid;  and  that  it  went  into  the  hands  of 
such  person  as  was  the  representative  of  the  county  to  receive  it  for  its  use. 
Many  cases  have  arisen  in  which  the  tax  collector  for  a  town  was,  under  the 
law,  the  collector  of  county  or  state  taxes,  and  in  such  cases  it  has  been  con- 
stantly held  that  an  illegal  collection  of  taxes  by  him  for  a  county  or  the  state 
would  not  fix  liability  on  the  town.  This  is  simply  because,  in  such  cases,  as 
to  money  so  collected,  the  collector  is  not  the  agent  of  the  town.  We  are 
of  opinion,  however,  when  a  county  or  other  municipal  corporation,  acting 
through  the  tribunal  or  board  lawfully  charged  with  the  conduct  of  its  fiscal 
affairs,  places  in  the  hands  of  the  person  by  law  authorized  to  collect  and  re- 
ceive taxes  for  it  such  process  as  on  its  face  empowers  him  to  make  collections 
for  its  own  use,  that  a  collection  so  made  by  such  person  must  be  deemed  to 
have  been  received  by  the  corporation  whose  agent  to  make  the  collection  he 
was.  The  collector  who  received  the  sum  now  sought  to  be  recovered  was 
empowered  by  the  law  to  collect  taxes  for  the  county.  The  commissioners7 
court  placed  in  his  hands  process  which  commanded  him  to  collect  from  ap- 
pellee the  sum  paid  by  it,  and  he  did  so.  His  holding  of  the  money  when 
collected  was  as  agent  for  the  county  as  fully  as  would  be  the  holding  of  the 
county  treasurer.  Neither  of  them,  receiving  money  in  their  official  capaci- 
ties as  agents  for  the  county,  could  controvert  its  right  on  the  ground  that 
the  claim  for  taxes  on  which  it  was  received  was  illegal.  Admitting  that  it 
was  necessary  for  appellee  to  show  that  appellant  received  the  money,  we 
think  this  was  sufficiently  shown  by  proof  that  it  was  paid  to  the  collector 
authorized  by  law,  and  by  the  process  he  bore  from  the  county  commission- 
ers' court  to  collect  taxes  dne  to  the  county,  and  to  collect  the  particular  tax 
claimed  from  the  appellee.  Such  proof  makes  at  least  a  prima  facie  case 
entitling  appellee  to  recover,  and  it  was  not  Incumbent  on  it  to  go  further. 

Appellee  claims  that  Judgment  should  be  rendered  in  its  favor  for  interest 
on  the  sum  paid,  the  court  below  having  refused  to  allow  interest.  Interest 
in  this  character  of  case  is  allowed  as  damages,  and  we  see  no  reason  why 
a  county  should  not  be  subjected  to  the  same  measure  of  damages  as  would 
an  individual  who  had  received  and  detained  the  money  of  another.  It  has 
been  held  when  taxes  were  illegally  demanded  and  paid  under  protest  that  in- 
terest should  be  allowed  from  time  of  payment.  Glass  Co.  v.  City  of  Boston,  4 
Mete.  190;  Shaw  v.  Inhabitants,  7  Cush.  445;  Atwell  v.  Zeluff,  26  Mich.  118. 
This  seems  to  us  the  reasonable  rule,  and  the  judgment  of  the  court  below 
will  be  reversed,  and  judgment  here  rendered  for  appellee  for  $1,949.60,  with 
"interest  thereon  at  the  rate  of  8  per  cent,  per  annum  from  July  13,  1877, 
together  with  all  costs  incurred  in  the  court  below  and  in  this  court.  It  is  so 
ordered. 


Galveston  County  «.  Galveston  Wharf  Co, 

(Supreme  Court  of  Texas.    January  29, 1889.) 

Taxation— Taxablb  Property— Whjlrf  Pbivtubobs. 

Under  Gen.  Laws,  Tex.  1874,  p.  214,  requiring  that  "wharf  privileges, "  as  well  as 
wharves,  shaU  be  taxed,  such  privileges  are  to  be  taxed  as  a  thing  separate  and 
distinct  from  the  real  and  personal  property  with  which  the  business  of  a  wharfinger 
is  conducted. 

Appeal  from  district  court,  Galveston  county;  S.  W.  Jones,  Special  Judge. 
W.  M.  Jerdone,  for  appellant.    Mott  &  Bollinger,  for  appellee. 

Statton,  C.  J.    This  case  involves  all  the  questions  involved  in  the  case  of 
Galveston  Co.  v.  Gas  Co.,  ante,  583,  (this  term  decided,)  and  there  are  no  facts. 
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:in  this  case  which,  on  the  questions  in  that  case  decided,  would  call  for  dif- 
ferent determination.  For  the  disposition  of  this  case,  therefore,  we  accept 
what  has  been  said  in  the  other  case  on  identical  questions.  This  case, 
however,  differs  from  the  other  case  in  one  particular.  In  the  rendition  of 
property  made  and  received  by  the  justices  of  the  peace  for  the  wharf  com- 
pany no  assessment  was  made  on  "wharf  privileges,"  though  all  its  other 
property  was  assessed.  After  McCormick  entered  upon  the  discharge  of  his 
♦duties  as  assessor  he  placed  on  his  supplemental  roll  an  assessment  as  follows: 

"  Balance  of  capital  other  than  real  estate  and  other  property,    $728,420  0O 
Wharf  privileges, 78,900  00" 

The  court  below  held  the  assessment  under  the  first  item  invalid,  but  held 
rthat  the  assessment  on  "wharf  privileges"  was  valid,  and  to  the  amount  of 
the  taxes  paid  on  that  item  refused  to  render  a  judgment  in  favor  of  appellee. 
It  is  contended  by  appellee  that,  having  rendered  its  wharves  and  property 
.appurtenant  thereto  to  the  justices,  this  included  its  "wharf  privileges, n  and 
that  these  could  not  be  assessed  as  something  other  and  distinct  from  its  tangi- 
ble property  used  for  wharf  purposes.  The  act  specifying  particular  property, 
which  should  be  taxed,  enumerated  things  which  would  include  all  the  tangi- 
ble property,  real  and  personal,  owned  by  appellee,  and  in  addition  to  this  ex- 
pressly required  that  "wharf  privileges"  as  well  as  wharves  should  be  taxed. 
Gen.  Laws  1874,  p.  214.  This  makes  clear  the  legislative  intention  that 
"wharf  privileges"  should  be  taxed  as  something  separate  and  distinct  from 
the  property,  real  and  personal,  with  which  the  business  of  a  wharfinger 
might  be  conducted.  Whether  the  tax  imposed  by  law  on  "  wharf  privileges" 
.is,  in  this  case,  to  be  deemed  a  tax  on  appellee's  corporate  franchise,  or  a  tax 
in  the  nature  of  a  tax  on  the  occupation  or  business  pursued  by  it,  is  an 
immaterial  question ;  for  either  would  be  legal,  and  no  question  can  now  be 
raised,  or  is  sought  to  be  raised,  whether  the  valuation  on  appellee's  "wharf 
privileges"  fixed  by  the  assessor  was  too  high;  that,  not  having  been  assessed 
by  the  justices,  it  became  the  duty  of  the  assessor  to  assess  it  when  he  came 
into  office,  under  the  present  constitution,  and  if  his  valuation  was  too  high 
the  board  of  equalization  would  have  had  power  to  reduce  it  If  the  action 
of  that  board  of  July  10,  1877,  can  be  treated  as  its  action,  appellee  had  the 
right  to  invoke  relief  from  overvaluation.  It  does  not  appear,  therefore,  that 
the  valuation  placed  by  the  assessor  on  "wharf  privileges"  was  reduced,  and 
if  its  action  then  had  was  not  such  as  appellee  could  then  invoke  for  relief 
from  overvaluation,  then  no  such  relief  was  sought  in  any  method  prescribed 
by  law,  and  the  valuation  of  the  assessor  would  stand. 

We  find  no  error  in  the  judgment  of  the  court  below  except  in  that  it  re* 
.fused  to  award  interest  to  appellee;  but  (or  this  its  judgment  will  be  reversed, 
.and  judgment  here  rendered  for  appellee  for  $3,683.07,  with  interest  thereon 
-at  the  rate  of  8  per  cent,  per  annum  from  August  6,  1877,  together  with  all 
.costs  incurred  in  the  court  below  and  in  this  court.    It  is  so  ordered. 
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Hopp  v.  State. 
(Supreme  Court  of  Texae.    December  14, 1888.) 

1.  Wnxs— Pbobatb— Evidence  or  Signing. 

On  the  probate  of  a  will  the  issue  was  whether  it  was  signed  by  two  witnesses  In* 
testator's  presence.  One  witness  testified  that  he  wrote  the  will,  saw  testator  sign 
it,  and  signed  it  himself  at  testator's  request,  and  in  hiB  presence,  and  informed 
him  that  another  witness  was  necessary.  On  re-examination  he  stated  that,  when 
he  first  saw  the  will  after  testator's  death,  the  name  of  the  second  witness  was  not 
thereon,  but  was  placed  there  while  the  will  was  out  of  his  possession.  This  was- 
contradicted  by  the  person  who  received  the  will  from  him.  The  first  attesting  wit- 
ness was  shown  to  have  poor  memory.  The  second  was  out  of  the  jurisdiction  of 
the  court.  Another  person  testified  that  he  saw  the  second  subscribing  witnesa 
sign  a  paper  similar  in  appearance  to  the  one  in  question,  whioh  testator  said  was 
his  will,  in  the  presence  and  at  the  request  of  the  latter.  Held,  that  it  was  error 
to  refuse  probate. 

2.  Same— Right  or  State  to  Contest. 

While  the  state  cannot  contest  the  probate  of  a  will  on  the  ground  of  being  enti- 
tled to  the  property  by  escheat,  when  it  is  allowed  to  do  so  without  objection  it  ia 
immaterial,  as,  it  being  the  duty  of  the  court  to  examine  into  the  execution  of  the 
will  with  care,  whether  contested  or  not,  it  is  unimportant  that  the  facts  are  elicited 
by  a  person  not  entitled  to  contest. 

Appeal  from  district  court,  Dallas  county;  George  N.  Aldrtdge,  Judge, 
F.  E.  Hope  presented  a  paper  purporting  to  be  the  will  of  Martin  N ieman, 
deceased,  to  the  county  court  for  probate,  which  being  refused,  he  appealed 
to  the  district  court.    From  an  order  again  refusing  probate  proponent  ap- 
peals. 

W.  T.  Strange,  Leake  A  Henry \  and  L.  F.  Smith,  for  appellant. 

Stayton,  C.  J.  Appellants  made  application  to  the  county  court  for  the 
probate  of  a  paper  offered  as  the  last  will  of  Martin  Nleman.  This  was  re- 
sisted by  the  county  attorney  in  behalf  of  the  state  on  four  grounds,  which 
were  (1)  that  Nieman  was  not  of  sound  mind  when  the  will  was  made;  (2) 
that  the  pretended  will  was  made  under  undue  influence;  (8)  that,  by  reason 
of  an  injury  on  the  head  received  by  Nieman,  his  mind  was  affected  before 
and  at  the  time  of  making  the  will;  (4>  that  the  will  was  not  wholly  written* 
by  Nieman,  or  attested  by  two  credible  persons  above  the  age  of  14  years, 
subscribing  their  names  in  the  presence  of  the  testator*  There  was  a  hearing; 
in  the  county  court,  and  probate  refused.  From  that  an  appeal  was  prose- 
cuted to  the  district  court,  where,  upon  hearing,  probate  was  again  refused, 
on  the  ground  that  the  evidence  was  insufficient  to  authorize  the  probate.  The 
evidence  was  not  such  as  to  have  justified  the  holding  that  Nieman  had  not 
sufficient  mental  capacity  to  execute  a  will  at  the  time  the  will  was  executed, 
nor  was  it  such  as  to  justify  a  holding  that  it  was  executed  through  undue 
influence.  The  court  below  must  have  held  that  the  paper  was  not  shown  to* 
have  been  executed  with  the  formalities  required  by  the  statute.  The  will 
bore  date  October  15,  1886,  and  Martin  Nieman  died  on  the  19th  November 
following. 

The  testimony  offered  by  appellants  is  correctly  stated  in  condensed  form 
in  brief  of  their  counsel  as  follows:  "Appellants  proved  by  R.  £.  Bumpass- 
that  he  was  an  attorney;  that  on  October  15,  1886,  he  wrote  the  will  in  ques- 
tion at  the  request  of  deceased;  that  deceased  was  of  sound  mind  at  the  time; 
that  he  was  over  twenty-one  years  old,  and  capable  of  making  a  will;  that 
the  deceased  read  the  will  over,  and  said  that  it  was  as  he  wanted  it;  that  de- 
ceased then  signed  the  will,  and  requested  witness  to  sign  it  as  an  attesting 
witness,  which  was  done  in  the  presence  of  the  testator;  that  witness  was 
then  over  fourteen  years  of  age;  that  witness  informed  Nieman  how  many  wit- 
nesses were  required  to  make  a  will,  and  that  they  must  sign  in  his  presence; 
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that  witness  then  left  the  will  with  Nieman;  that  Nieman  died  in  Dallas 
county  about  November  19, 1886;  that  the  will  offered  for  probate  is  the  one 
witness  wrote  for  and  saw  Nieman  read  over  and  sign,  and  that  he  requested 
witness  to  sign  as  an  attesting  witness;  that  the  next  time  witness  saw  said 
will  was  a  short  time  after  Nieman's  death,  in  November,  1886,  when,  along 
with  other  persons,  said  will  was  found  in  a  box  where  Nieman  kept  his  pri- 
vate papers;  that  the  box  and  will  were  found  in  a  bureau  drawer  in  the  room 
occupied  by  Nieman  at  the  time  of  his  death,  and  that  it  then  had  on  it  the 
names  of  witness  and  Henry  Schuhl  as  the  attesting  witnesses;  that  witness 
knows  the  handwriting  of  Schuhl,  and  his  signature  to  the  will  is  genuine; 
that  Schuhl  in  October  and  November,  1886,  was  a  justice  of  the  peace  in  the 
city  of  Dallas,  and  was  over  fourteen  years  of  age,  and  was  a  competent  wit- 
ness; that  said  Schuhl  was  absent  from  Dallas  county  and  the  state  of  Texas 
at  the  date  of  trial,  and  his  place  of  residence  unknown;  that  said  Nieman  ex- 
ecuted said  will  without  any  persuasion  or  influence  from  any  one;  that  said 
will  was  never  revoked,  so  far  as  witness  knows  or  belie  vas."  "Frederick 
Tobion  testified  that  he  knew  deceased  in  his  life-time;  that  he  was  also  ac- 
quainted with  Henry  Schuhl;  that  both  Schuhl  and  deceased  resided  in  Dallas 
county  in  October,  1886;  that  during  the  latter  part  of  said  month  witness 
was  present  and  saw  Schuhl  sign  the  will  of  deceased  as  an  attesting  witness; 
that  he  signed  it  in  the  presence  of  deceased,  and  at  his  request. n  JBesides 
this,  there  was  much  and  uncontradicted  evidence  showing  that  Nieman  was 
of  sound  mind,  and  that  the  signatures  of  Buropassand  Schuhl  were  genuine, 
and  the  only  controverted  fact  seems  to  have  been  whether  Schuhl  signed  the 
paper  as  an  attesting  witness  at  the  request  and  in  the  presence  of  Nieman. 

The  evidence  of  Bum  pass  given  before  the  county  court  was,  as  far  as  it 
went,  substantially  as  above  stated,  but  was  not  so  minute  as  to  other  facts 
than  the  signature  of  the  paper  by  Nieman  and  by  himself  as  a  subscribing 
witness. 

After  appellants  had  introduced  such  evidence  as  would  have  required  the 
probate  of  the  paper,  the  county  attorney  introduced  the  subscribing  witness 
Bumpass,  who,  while  reasserting  everything  to  which  he  had  before  testi- 
fied, stated  as  follows:  "I  first  found  out  that  Schuhrs  name  was  on  the  will 
after  I  was  appointed  administrator.  1  don't  know  that  Schuhl  signed  the 
will  before  Nieman's  death.  The  name  of  Schuhl  was  not  there  at  date  of 
Nieman's  death.  It  was  a  week  or  two  after  Nifeman's  death  that  I  first  saw 
the  will, — first  saw  it  in  the  possession  of  Hopf,  one  of  legatees,  in  my  office. 
Schuhrs  name  was  on  it  then.  My  reason  for  saying  that  SchubFs  name  was 
not  signed  at  date  of  Nieman's  death  is  that  he  was  not  present  when  I  signed 
it.  *  *  *  Schuhl's  name  was  signed  after  Nieman's  death.  Schuhrs  name 
was  not  there  when  I  first  saw  it  after  Nieman's  death.  It  was  there  when  it 
came  into  my  possession.  1  first  saw  the  will  after  Nieman's  death  in  his  box,  in 
bureau,  among  his  other  papers.  This  was  the  same  or  next  day  after  bis  death. 
I  did  not  look  at  the  will  there  then.  It  was  then  turned  over  to  Justice  Bras- 
well.  I  next  saw  the  will  when  I  was  appointed  administrator.  Saw  it  at 
Brasweirs  office,  it  was  in  Braswell's  possession.  I  did  not  see  then  who 
had  signed  as  witness,  or  look  at  the  will.  I  carried  the  will  to  my  office. 
Looked  at  it  at  my  office.  Henry  Schuhrs  name  was  not  to  it  then.  This 
was  on  same  day  I  got  the  will  from  Brasweil,  and  no  one  was  present  when  I 
looked  at  the  will  in  my  office.  I  put  it  in  the  bureau  from  which  I  first  got 
it,  and  put  the  box  on  the  secretary  in  my  office.  Next  saw  will  next  day  in 
my  office.  Schuhl 'a  name  was  to  it  then.  Hopf  came  to  my  office,  and  asked 
ine  about  the  will,  and  I  read  it  to  him.  SchuhPs  name  was  to  it  then.  This 
was  next  day  after  I  got  it  from  Brasweil.  The  will  wds  out  of  my  possession 
after  it  came  to  my  office.  I  sent  it  to  Judge  Burke  by  Hopf  next  day  after 
I  got  it  from  Brasweil.  It  came  back  to  my  office  evening  of  same  day.  Hopf 
brought  it  back.    *    *    *    I  know  that  Schuhl's  name  was  put  to  the  will 
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the  day  it  was  sent  to  Judge  Burke.  I  am  administrator  of  the  estate  of  Nie- 
man now." 

Judge  Burke  testified  that  after  he  was  employed  to  assist  in  probating  the 
will  he  sent  Mr.  Force,  who  was  employed  in  bis  office,  to  Bumpass  for  the 
will,  and  that  he  soon  returned  with  the  will  and  other  papers,  and  that  the 
will  then  bore  the  genuine  signature  of  Henry  Schuhl  as  an  attesting  wit- 
ness. 

The  witness  Tobion  was  also  examined  by  the  county  attorney,  and  he 
stated  thafrhe  "knew  Martin  Nieman  and  Henry  Schuhl.  Nieman  came  up 
to  Schuhl'8  office  one  day  with  a  big  paper,  and  Schuhl  signed  it  for  him. 
Nieiuan  said  it  was  a  will.  I  do  not  know  whether  it  was  or  not.  He  told 
Schuhl  he  wanted  him  to  sign  it.  Schuhl  signed  it.  Nieman  took  it  with 
him.  This  was  in  latter  part  of  October."  The  witness  further  stated  that 
the  paper  presented  to  and.  signed  by  Schuhl  resembled  the  paper  offered  in 
court  for  probate,  but  that  he  could  not  swear  that  the  paper  signed  by  Schuhl 
was  the  will  of  Nieman.  He  stated,  further,  that  he  did  not  hear  distinctly 
what  Nieman  said  to  Schuhl  about  the  instrument  the  latter  signed,  and  that 
he  did  not  hear  any  remark  in  Schuhl's  office  that  indicated  what  the  paper 
was,  but  he  in  no  way  qualified  his  statement  that  Nieman  said  that  the  paper 
the  witness  saw  Schuhl  sign  was  his  will. 

There  is  no  controversy  as  to  the  genuineness  of  the  signatures  of  Nieman, 
Bumpass,  and  Schuhl,  found  on  the  paper  offered  for  probate,  nor  is  there 
any  evidence  tending  to  show  that  the  paper  does  not  fully  express  the  wish 
of  Nieman  as  to  the  disposition  of  his  estate.  That  the  paper  was  signed  by 
Nieman  in  the  presence  of  Bumpass,  and  tliat  the  latter  at  request  of  former, 
and  in  his  presence,  signed  it  as  an  attesting  witness,  under  the  evidence,  must 
be  taken  as  establshed  facts.  That  Nieman  was  advised  another  attesting  wit- 
ness was  necessary  must  be  conceded,  as  it  must  be  that  Schuhl  did  in  the  pres- 
ence of  Nieman  sign  a  paper  declared  by  Nieman  to  be  his  will,  which  resembled 
the  paper  offered  for  probate.  The  paper  was  found  among  the  other  private 
papers  of  Nieman  soon  after  his  death,  and  according  to  the  testimony  of  Bum- 
pass,  first  given,  it  then  had  the  genuine  signature  of  Schuhl  to  it  as  an  attest- 
ing witness  Schuhl  was  shown  to  be  beyond  the  reach  of  the  process  of  the 
court,  with  reasonable  certainty,  and  his  exact  whereabouts  unkhowu.  Under 
such  a. state  of  facts,  in  the  absence  of  facts  sufficient  to  preclude  it,  it  ought 
to  be  presumed  that  Schuhl's  name  was  placed  on  the  paper  as  an  attesting 
witness  in  the  presence  of  Nieman,  and  at  his  request.  1  Greenl.  Ev.  §  38a;  2 
Whart.  Ev.  §  889.  If  the  witness  Tobion  be  entitled  to  credence,  it  is  difficult 
to  resist  the  belief  that  Schuhl  did  sign  the  paper  offered  for  probate,  as  an  at- 
testing witness,  at  the  request  of  and  in  the  presence  of  Nieman.  Having 
stated  all  the  testimony  relied  upon  to  defeat  the  probate  of  the  paper,  we  have 
no  disposition  to  comment  on  the  contradictory  and  confused  statements  of 
the  witness,  nor  upon  his  statement  of  facts  which  might  make  it  to  his  in- 
terest to  defeat  the  probate.  His  memory  is  shown  to  be  bad,  and  we  feel  au- 
thorized to  believe  that  the  many  contradictory  statements  made  on  the  trial, 
and  shown  by  the  testimony  of  others  to  have  been  made  out  of  court,  ought 
to  be  attributed  to  that  fact. 

The  statutes  of  this  state  provide  that  a  will  produced  in  court  may  be 
proved  "by  the  written  affidavit  of  one  of  the  subscribing  witnesses  thereto, 
taken  in  open  court,  and  subscribed  by  such  witness."  "If  all  the  witness  s 
are  non-residents  of  the  county,  or  those  resident  in  the  county  are  unable  to 
attend  court,  it  may  be  proved  by  the  testimony  of  any  one  or  more  of  them 
taken  by  deposition."  Be  v.  St.  art.  1847.  The  statute  further  provides  the 
mode  of  proof  when  all  the  subscribing  witnesses  are  dead,  or  when  the  will 
was  wholly  written  by  the  testator;  but  none  of  the  statutory  provisions  on  the 
subject  forbid  the  introduction  of  other  than  the  statutory  proof,  and  cases 
may  arise  in  which  it  would  be  the  duty  of  a  court  to  probate  a  will  in  opposi- 
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tion  to  the  testimony  of  the  subscribing  witnesses.  If  from  defect  of  mem- 
ory, or  from  corrupt  purpose,  subscribing  witnesses  should  be  unable  or  un- 
willing to  testify  to  the  facts  bearing  on  the  due  execution  of  a  will,  this  ought 
not  to  be  permitted  to  defeat  the  will,  if  other  evidence,  admissible  under  the 
ordinary  rules  of  law  to  establish  facts,  be  introduced  sufficient  to  satisfy  the 
court  "that  the  testator  executed  the  will  with  the  formalities  and  solemnities 
and  under  the  circumstances  required  by  law  to  make  a  valid  will."  Oases 
have  arisen  in  which  wills  were  admitted  to  probate  when  the  positive  testi- 
mony of  the  subscribing  witnesses  would  have  defeated  this.  In  re  Witt  of 
Cottrell,  95  N.  Y.  329;  Rugg  v.  Rugg,  83  N.  Y.  594;  Xauneey  v.  Thome,  2 
Barb.  Ch.  59;  Lowe  v.Jollife,  1  W.  Bl.  865;  Thornton's  BxWs  v.  Thornton'* 
Heirs,  6  Amer.  Law  Reg.  341;  Trustees  v.  Calhoun,  25  N.  Y.  425;  Orser  v. 
Orser,  24  N.  Y.  52;  1  Jarm.  Wills,  220;  8  Redf,  Wills,  41.  Several  EngHsh 
cases  are  referred  to  in  Tarrant  v.  Ware,  25  N.  Y-.  425.  In  some  cases  wills 
have  been  probated  on  proof  other  than  that  of  attesting  witnesses,  when  such 
witness  had  no  recollection  of  having  attested  the  will.  Jauncey  v.  Thome, 
2  Barb.  Ch.  59,  and  cases  referred  to;  Peck  v.  Cary,  27  N.  Y.  10;  In  re  Will  of 
Kellum,  52  N.  Y.  519;  Brown  v.  Clark,  11  N.  Y.  369;  Clarke  v.  Dunnavant, 
10  Leigh,  13. 

We  have  not  the  benefit  of  the  conclusions  of  the  court  below  from  which 
to  ascertain  on  what  particular  ground  probate  was  refused,  except  from  the 
genera)  statement  of  the  judgment  that  the  evidence  was  insufficient.  It  is 
suggested  in  the  brief  of  counsel  that  the  court  found  the  witnesses  to  the  will 
not  to  be,  within  the  meaning  of  the  statute,  "credible  witnesses."  There  is 
nothing  in  the  record  to  show  that  the  court  so  found,  nor  that  the  subscrib- 
ing witnesses  were  not  competent  witnesses  at  the  time  they  signed  or  since. 
Their  competency  to  become  witnesses  to  the  will  must,  of  course,  depend 
upon  their  condition  at  the  time  they  became  witnesses.  If  they  signed  as 
subscribing  witnesses  under  such  circumstances  as  the  statute  requires  to 
give  validity  to  the  will,  and  were  competent,  credible  witnesses,  the  subse- 
quent incompetency  of  one  or  both  of  them  would  not  affect  the  validity  of 
the  will,  and  it  might  be  proved  for  probate  by  any  other  admissible  and  suffi- 
cient evidence.  So  far  as  appears  from  the  record  of  the  proceedings  had  in 
the  county  court,  no  effort  was  made  to  show  that  Schuhl  did  not  sign  as  ait 
attesting  witness  in  the  presence  of  and  at  the  request  of  Nteman,  and,  from 
the  form  of  the  issue  presented,  those  seeking  probate  most  likely  understood 
that  the  competency  of  the  attesting  witnesses  or  the  genuineness  of  their  sig- 
natures would  be  questioned,  and  did  not  expect  that  an  effort  would  be  made 
to  show  that  Schuhl  signed  the  paper  after  the  death  of  Nieman.  Upon  the 
evidence  offered  we  are  of  opinion  the  paper  should  have  been  admitted  to  pro* 
bate,  but  it  seems  to  us  the  facts  bearing  on  the  question  of  due  execution  of 
the  will  have  not  been  so  far  developed  as  they  may  be;  and  as  it  is  desirable, 
suspicion  being  thrown  on  the  paper  by  one  of  the  subscribing  witnesses,  to 
have  all  the  evidence  accessible  tending  to  show  whether  the  paper  was  exe- 
cuted as  wills  are  required  to  be,  the  judgment  will  be  reversed,  and  the  cause 
remanded,  that  parties  may  have  full  opportunity  to  do  this.  No  reasons  are 
shown  which  entitle  the  state  to  contest  the  probate,  and  an  escheat  cannot  be 
declared  in  a  proceeding  to  probate  a  will.  It  does  not  appear,  however,  that 
any  objection  was  made  to  the  contest,  nor  to  the  introduction  of  evidence; 
and  as  it  would  have  been  the  duty  of  the  court,  if  it  thought  necessary,  to- 
draw  out  all  the  facts  bearing  upon  the  execution  of  the  paper  offered  for  pro- 
bate, known  to  any  witness  brought  before  it,  it  is  unimportant  that  this  was 
done  by  a  person  not  entitled  to  make  the  contest.  It  was  proper  that  the 
court  should  consider  all  legitimate  evidence  brought  before  it. 

It  is  ordered  that  the  judgment  be  reversed,  and  the  cause  remanded. 
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Ctjrley  v.  Missouri  Pac.  By.  Co. 

(Supreme  Court  of  Missouri.    February  4, 1889.) 

Hbgligbxce— Injtjbt  to  Tkbspassbr—  Contributory  Nboliorncr. 

In  an  action  against  a  railroad  company  for  personal  injuries,  it  appeared  that 
defendant's  servants  were  making  up  a  train  of  empty  cars.  In  doing  this  they 
first  threw  in  on  one  of  the  tracks  seven  of  these  can,  and  left  them  standing,  with 
their  doors  open.  Plaintiff,  a  lad  10  years  old,  with  several  other  boys,  got  into  one 
of  them,  and,  while  there,  several  other  cars  were  coupled  on  to  the  standing  cars, 
and  the  train  thus  made  up  started  off.  The  boys  were  pushing  one  another  around 
in  the  car,  and  plaintiff  was  pushed  off  by  one  of  the  boys,  and  fell  under  the  wheels 
of  the  moving  train.  Held,  that  a  demurrer  to  this  evidence  should  have  been  sus- 
tained. 

Appeal  from  St.  Louis  circuit  court;  George  W.  Lubke,  Judge. 

Action  by  James  Curley,  by  next  friend,  against  the  Missouri  Pacific  Bail- 
way  Company,  to  recover  damages  for  personal  injuries  resulting  from  the 
alleged  negligence  of  defendant's  servants.  There  was  a  verdict  and  judg- 
ment for  plaintiff,  and  defendant  appeals. 

Bennett  Pike,  for  appellant.     Q.  M.  Stetmrt,  for  respondent. 

Brace,  J.  In  this  action,  the  plaintiff,  who  is  a  minor,  sues  by  his  next 
friend  for  damages  for  personal  injuries  sustained  by  him  in  being  shoved  out 
of  one  of  defendant's  freight  cars  while  in  motion  on  the  levee,  near  Poplar 
street,  in  the  city  of  St.  Louis.  In  the  court  below  he  obtained  a  judgment 
for  $3,000,  from  which  the  defendant  appeals. 

On  the  trial,  the  defendant,  at  the  close  of  plaintiffs  evidence,  demurred 
thereto.  Its  demurrer  being  overruled,  the  defendant  then  offered  evidence, 
and  at  the  close  of  the  whole  evidence  asked  the  court  to  instruct  the  jury  that, 
on  the  evidence  and  the  pleadings  in  the  case,  the  plaintiff  could  not  recover. 
The  court  refused  this  instruction,  and  submitted  the  case  to  the  jury.  The 
questions  arising  on  the  record  can  be  determined  on  this  ruling. 

At  the  time  of  the  injury  the  defendant  had  tracks  laid  on  the  levee  front- 
ing the  Mississippi  river  in  the  city  of  St.  Louis.  On  the  afternoon  of  the  day 
of  the  accident  its  servants  were  engaged  in  making  up  a  train  of  empty-grain 
cars  on  these  tracks,  to  be  pulled  out  towards  the  Union  depot.  In  doing  this 
they  first  threw  in  on  one  of  these  tracks  seven  of  these  cars,  and  left  them 
standing;  some  of  them  with  their  doors  open.  They  then  pushed  four  more 
back  into  the  elevator,  and  afterwards  ran  around  with  them,  and  coupled  on 
to  the  seven  standing  cars;  and  the  train  of  eleven  cars  thus  made  up  started 
off  on  the  trip  in  which  the  plaintiff  was  injured.  About  20  minutes  inter- 
vened between  the  time  when  the  seven  cars  were  left  standing  on  the  track 
and  the  time  when  the  other  four  were  coupled  to  them.  The  movements 
of  the  plaintiff,  who  at  the  time  of  his  injury  was  about  10  years  of  age,  are 
thus  given  in  his  testimony  in  chief  before  the  trial  court: 

14 On  the  morning  of  the  accident,  seven  years  ago,  I  went  with  some  boys 
down  to  the  river  to  see  a  boat-race.  I  got  a  drink  of  ice  water  on  the  ferry- 
boat there.  Then  went  up  on  the  river  bank,  where  we  stayed  for  five  or  ten 
minutes.  Then  we  saw  some  •boys  in  a  car,  and  we  got  into  the  cars,  and 
took  a  seat.  The  train  came  bumping  back,  and  we  were  frightened.  Don't 
know  how  many  boys  there  were  on  the  cars.  Martin  Stanley  and  Gus  Proehl 
were  the  boys  with  me.  We  were  sitting  down  in  the  car  when  it  started  up. 
As  soon  as  the  train  started  we  got  up,  and  the  boys  were  so  frightened  that 
they  began  shoving  one  another  around  in  the  car,  and,  just  as  the  car  was 
about  to  turn,  some  one  of  the  boys  gave  me  a  shove,  and  my  coat  caught  on 
a  nail,  and  I  fell,  and  went  right  under  the  wheels.  The  car  cut  off  both  of 
my  legs.  Didn't  see  any  engine  when  I  got  on  the  car.  Didn't  hear  any 
whistle  or  ringing  of  the  bell  when  the  engine  coupled  on  to  the  cars.  Didn't 
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know  that  there  was  an  engine  attached  to  the  cars  until  I  felt  the  bumping. 
I  got  on  the  car  at  Chouteau  avenue,  and  was  thrown  off  at  Poplar  street, 
as  the  train  was  going  west  on  Poplar ,  right  where  the  track  bends  on  Pop- 
lar street.  The  engine  was  already  on  Poplar  street.  I  was  pushed  off  of  the 
car  by  some  one  of  the  boys.  Don't  know  which  one  pushed  me.  The  boys 
were  all  pushing  one  another  around  the  car  when  it  started.  I  was  facing 
towards  the  river.  I  had  my  back  to  them,  when  some  one  gave  a  shove,  and 
I  went  head  first.  My  coat  could  not  hold  me,  and  turned  me  around.  The 
boys  were  pushing  one  another  because  they  were  anxious  to  get  off  the  car. 
Didn't  know  any  of  the  boys  except  the  two  I  spoke  of. " 

Proehl  and  Stanley,  the'  companions  of  the  plaintiff,  who  testified  on  the 
trial,  give  substantially  the  same  account  of  the  accident,  and  both  say  they 
did  not  see  the  engine  or  hear  the  bell  rung  or  whistle  sounded. 

Seven  years  intervened  between  the  injury  and  the  trial  in  the  circuit  court. 
In  the  interval  the  conductor  and  engineer  died.  The  other  two  of  defend- 
ant's servants  who  were  engaged  in  the  management  of  defendant's  train, 
testified.  Swift,  the  switchman  or  helper,  testified  that  he  got  on  the  rear  car 
as  soon  as  he  coupled  all  the  cars  to  the  engine,  and  gave  the  signal  to  go 
ahead.  That  he  didn't  see  anybody  on  or  around  the  cars  when  he  gave  the 
signal  to  start.  Couldn't  say  whether  the  bell  was  ringing  or  not,  as  the  en- 
gine was  blowing  off  steam  at  the  time.  Blinn,  the  fireman,  testified  that  the 
bell  was  ringing.  That  he  was  ringing  it.  Didn't  see  anybody  on  the  cars. 
Looked  to  see,  and  didn't  know  there  was  anybody  in  the  cars. 

The  gravamen  of  the  charge  in  the  petition  is  that  defendant,  knowing 
that  plaintiff  was  in  one  of  its  empty  cars  in  the  train,  or  when,  by  the  exer- 
cise of  ordinary  care,  it  might  have  known  that  he  was  in  one  of  them,  with- 
out warning,  coupled  its  motive  power  to  and  commenced  moving  its  train, 
by  reason  whereof  the  plaintiff  was  injured.  It  is  not  pretended  that  there 
is  any  evidence  in  the  case  tending  to  prove  that  the  defendant's  servants 
actually  knew  that  the  plaintiff  was  in  one  of  the  cars;  but  the  argument  is 
that  if  they  had  been  exercising  that  care  and  watchfulness  demanded  of  them 
at  the  time  and  place,  by  the  nature  of  the  business  in  which  they  were  en- 
gaged, they  would  have  discovered  him  in  the  car.  The  disposition  that  the 
defendant's  servants  were  making  of  the  cars  in  the  train  would  not  lead  them 
to  suspect  that  they  were  to  have  him  or  any  other  person  for  a  passenger  on 
the  train,  and  in  fact  he  was  not  there  for  that  or  any  other  purpose  legiti- 
mately connected  with  the  operations  of  the  train.  The  fact  that  some  or  all 
of  the  cars  were  left  standing  for  a  few  minutes  on  the  levee,  with  their  doors 
open,  while  others  were  pushed  into  the  elevator  to  be  unloaded,  was  no  act 
of  negligence.  No  municipal  regulation  required  them  to  be  closed,  and, 
standing  there,  they  were  not  perse  dangerous;  they  were  in  themselves  per- 
fectly harmless.  And,  however  attractive  a  man's  property  may  be,  he  is  not 
required  to  guard  it  to  keep  off  trespassers,  unless  to  trespass  is  to  meet  with 
immediate  injury  from  the  dangerous  character  of  the  property,  and  from  its 
attractiveness  it  may  become  a  bait  to  the  unwary,  or  for  those  of  such  tender 
years  as  not  to  be  able  to  comprehend  its  dangerous  character.  The  fact  that 
this  open  car  on  the  levee  was  an  attractive  place  for  a  boy  of  10  years,  who 
wanted  to  see  an  anticipated  boat-race  on  the  river,  added  nothing  to  the  duty 
that  the  defendant  owed  him.  *The  servants  of  the  defendant  were  not  his 
guardian  to  see  that  he  did  not  go  into  places  where  he  might  be  injured. 
They  were  engaged  in  operating  dangerous  machinery  in  a  public  street,  in 
which  they  had  a  right  to  move,  as  had  every  other  citizen.  The  danger  to 
life,  limb,  and  property,  against  which  duty  called  upon  them  to  continually 
guard*  arises  from  the  movements  of  defendant's  cars  upon  its  track.  That 
duty  required  that  they  should  be  at  their  posts,  and  on  the  watch  that  the 
movement  of  the  train  might  not  hazard  the  lives  or  property  of  those  who 
had  the  right  to  cross,  and  doubtless  were  continually  crossing  and  recroesing. 
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its  track.  Duty  to  their  employer  and  to  the  public  gave  them  no  time  for  ob- 
serving a  boat-race,  or  speculating  upon  contingencies  to  be  expected  from  it, 
-or  the  circumstances  attendant  upon  it,  except  as  they  may  have  thrust  them- 
selves upon  their  attention  in  their  endeavor  to  prevent  injury  to  persons 
whom  it  might  assemble  in  a  place  of  danger  directly  under  their  observation 
in  the  attentive  discharge  of  their  duties  in  the  movement  of  their  employer's 
train.  When  they  proposed  to  start,  it  was  their  duty  to  observe  the  train 
and  the  track;  to  give  signal  to  all  when  persons  and  property  were  likely  to 
be  endangered  by  the  movement  of  the  train  on  the  track  of  their  intention, 
that  those  who  were  in  might  get  out,  and  that  those  who  were  out  might  not 
go  in,  the  way  of  danger  from  the  moving  train.  For  a  trespasser  on  the  in- 
side of  one  of  the  cars  in  the  train,  in  a  place  of  present  safety,  duty  did  not 
require  them  to  have  a  thought  or  give  a  signal.  Their  duties  to  others  re* 
quired  all  their  thought  and  all  their  watchfulness!  To  him  they  owed  no 
duty  other  than  that  they  owed  to  every  human  being,  and  that  was,  if  they 
•discovered  him  in  a  place  of  danger,  to  use  all  the  means  within  their  power 
to  prevent  injuring  him;  and  such  discovery  cannot  be  imputed  to  them  un- 
less it  would  have  been  impossible  for  them  not  to  have  made  it>  had  they  been 
at  their  posts,  and  on  the  watch  for  persons  at  a  place  of  danger  from  such 
movement,  where  the  presence  of  some  person  might  reasonably  have  been 
-expected.  Williams  v.  Railroad  Co.,  9  S.  W.  Rep.  573,  (decided  at  this 
term;)  Lotffler  v.  Railroad  Co.,  Id.  580;  Guenther  v.  Railroad  Co.,  95  Mo. 
286,  8  8.  W.  Rep.  871;  Scoville  v.  Railroad  Co.,  81  Mo.  485;  Kelley  v.  Rail- 
road Co.,  75  Mo.  188;  Frick  v.  Railroad  Co.,  Id.  595;  Isabel  v.  Railroad  Co., 
60  Mo.  480.  The  plaintiff  was  in  no  such  place.  He  was  not  in  a  place 
where  his  presence  ought  to  have  been  anticipated.  He  was  not  in  a  place 
exposed  to  danger  from  the  movement  of  the  train.  He  was  not  in  a  place 
where  he  would  necessarily  come  under  the  observation  of  defendant's  serv- 
ants in  the  careful  discharge  of  their  duties  in  and  about  the  train,  or  even  in 
a  place  where  he  would  be  likely  to  incur  danger  from  its  movement.  That 
he  should  be  pushed  from  a  moving  train  by  an  agency  independent  of  their 
•action,  or  the  movements  of  the  train,  was  a  sequence  not  to  be  expected  in, 
the  usual  and  ordinary  course  of  things  from  the  presence  of  a  trespassing 
boy,  10  years  of  age,  safely  on  the  inside  of  a  box  car. 

We  fail  to  discover  in  the  facts  of  this  case  any  negligence  on  the  part  of 
the  defendant's  servants  contributing  to,  much  less  causing,  plaintiff's  injury. 
It  was  the  bitter  fruit  of  his  own  wrong-doing.  The  demurrer  to  the  evi- 
dence ought  to  have  been  sustained.  For  the  error  of  the  court  in  refusing 
to  sustain  it,  the  judgment  is  reversed. 

All  concur. 


Banders'  et  al.  d.  St.  Louis  &  N.  O.  Anchor  Link. 

(Supreme  Court  of  Missouri.    February  4, 1889.) 

&TATB  Aim  Stats  Officsbs— Bouxdabuss— Conottrbbkt  Jurisdiction. 

The  Missouri  statute,  (Rev.  St.  o.  26,)  giving  damages  for  injuries  resulting  in 
death,  controls  a  case  between  citizens  of  Missouri  arising  from  an  accident  on  the 
Mississippi  river,  near  the  Illinois  shore,  east  of  the  main  channel;  the  act  of  con- 
gress of  1880,  authorizing  the  admission  of  Missouri,  and  denning  its  eastern  bound- 
ary as  the  middle  of  the  main  channel  of  the  Mississippi  river,  containing  the  pro- 
viso that  "said  state  shall  have  concurrent  jurisdiction  on  the  river  Mississippi 
*  *  *  so  far  as  the  said  river  shall  form  a  common  boundary  to  the  said  state 
and  any  other  state  or  states  •  •  *  bounded  by  the  same,  such  rivers  to  be  com- 
mon to  both. " 1 

Error  to  St.  Louis  circuit  court. 

'For  a  full  discussion  of  the  jurisdiction  over  the  Mississippi  river  between  Illinois 
and  Missouri,  see  Buttenuth  v.  Bridge  Co.,  (111.)  17  N.  E.  Rep.  489. 
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Suit  by  Fannie  Sanders*  with  whom  is  joined  her  husband,  William  San- 
ders, for  damages  for  the  drowning  of  her  mi  nor  child  caused  by  the  alleged  neg- 
ligence of  the  defendant.  There  was  judgment  for  defendant,  and  plaintiff 
sued  out  writ  of  error. 

James  P.  Dameron  and  Dyer,  Lee  &  Ellis,  for  plaintiff  in  error.  Given 
Campbell,  for  defendant  in  error. 

Barclay,  J.  The  petition  in  this  action  alleges  that  the  minor  son  of  one- 
of  plaintiffs  was  drowned  while  in  defendant's  employ  as  a  deck-hand  on  one 
of  its  steamboats  on  the  Mississippi  river  between  the  states  of  Illinois  and 
Missouri,  east  of  the  main  channel,  while  the  boat  was  at  the  Illinois  shore; 
that  plaintiffs  then  were,  and  now  are,  citizens  of  this  state,  and  defendant  is- 
a  Missouri  corporation,  with  its  chief  office  in  St.  Louis;  that  the  boat  was 
engaged  in  navigating  the  river  as  a  carrier  of  freight  and  passengers ;  and 
that  the  death  complained  of  was  caused  by  certain  negligence  on  the  part  of 
defendant. 

It  is  conceded  that  the  petition  is  otherwise  sufficient  if  the  place  of  injury 
is  governed  by  Missouri  laws.  The  circuit  court  sustained  a  demurrer  to 
the  petition.  Plaintiffs  have  brought  the  case  here  for  review  by  writ  of 
error. 

The  decisive  question  presented  is  whether  our  statute  giving  damages  for 
injuries  resulting  in  death  (Rev.  St.  c.  25)  oontrols  a  case  between  citizens  of 
this  state  arising  from  facts  occurring  on  the  Mississippi  near  the  Illinois 
shore,  east  of  the  main  channel  The  act  of  congress  of  April  18,  1818,  for 
the  admission  of  Illinois  into  the  Union,  defined  its  western  boundary  as  "the 
middle  of  the  Mississippi  river, "  and  provided  that  the  state  should  have  con- 
current jurisdiction  thereon  with  any  state  or  states  to  be  formed  west  thereof 
so  far  as  the  river  formed  the  common  boundary.  3  St.  at  Large,  428.  Aft- 
erwards the  same  intention  was  expressed  with  greater  clearness  in  the  act 
of  1820,  authorizing  the  admission  of  Missouri.  It  defined  the  eastern  bound- 
ary of  the  state  as  "down  and  following  the  course  of  the  Mississippi  river,  in 
.the  middle  of  the  main  channel  thereof/'  provided  that  "said  state  shall  have 
concurrent  jurisdiction  on  the  river  Mississippi,  and  every  other  river  border- 
ing on  said  state,  so  far  as  the  said  rivers  shall  form  a  common  boundary  to  the 
said  state,  and  any  other  state  or  states  now  or  hereafter  to  be  formed  and 
bounded  by  the  same,  such  rivers  to  be  common  to  both;  and  that  the  river 
Mississi  ppi  and  the  navigable  rivers  and  waters  leadi  ng  to  the  same  shall  be  com- 
mon highways  and  forever  free,"  etc.  3  St. at  Large,  545*  Missouri  accepted, 
the  boundary  thus  defined,  and  adopted  the  proviso  regarding  concurrent  ju- 
risdiction on  the  river,  as  part  of  the  first  constitution,  (Const.  1820,  art.  10,  § 
2.)  It  has  remained  a  part  of  our  fundamental  law  to  this  day,  (Const.  1865* 
art.  11,  §  2;  Const.  1875,  art.  1,  §  L) 

The  lawful  extent  of  jurisdiction  of  different  countries  over  the  high  seas, 
navigable  waters,  and  especially  over  interstate  rivers,  was  a  subject  of  se- 
rious differences  among  publicists  and  of  historic  conflict  of  authority  through- 
out the  civilized  world  before  the  enactment  of  these  acts  of  congress  relating 
fo  the  Mississippi.  The  latter  were  intended,  in  part,  to  set  at  rest  some  of 
the  debatable  questions  arising  in  relation  to  that  subject,  so  far  as  concerned 
the  new  states  mentioned.  Congress  did  not  see  fit  to  assume  the  exclusive 
regulation  of,  and  jurisdiction  over,  public  waters;  yet  the  peace  and  good 
order  of  the  people  of  the  states  bordering  thereon  demanded  the  extension  of 
local  laws  and  of  authority  to  enforce  them  over  such  waters.  So  Illinois  and 
Missouri  were  given  jurisdiction  upon  the  Mississippi,  and  their  boundary 
line  was  established  as  the  middle  of  the  main  channel. 

The  practical  difficulty  of  locating,  with  reference  to  such  a  line,  transac- 
tions requiring  the  application  of  state  laws  was,  however,  obvious  to  the  law 
makers.    Bather  than  create  the  contingency  of  a  failure  of  justice  in  any 
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•case  on  that  account,  the  proviso  was  enacted  giving  this  state  "concurrent 
jurisdiction"  with  other  states  so  far  as  the  stream  formed  the  boundary,  and 
•declaring  the  river  "to  be  common  to  both." 

"Jurisdiction,"  as  applied  to  a  state,  signifies  the  authority  to  declare,  and 
the  power  to  enforce,  the  law,  as  well  as  the  territory  within  which  such  au- 
thority and  power  may  be  exercised.  Those  were  its  meanings  in  the  lan- 
guage from  which  we  derived  the  word,  and  are  its  present  meanings  in  our 
own. 

The  Jurisdiction  of  a  state  is  co-extensive  with  its  sovereignty.  By  confer- 
ring "concurrent  jurisdiction,"  congress  intended  by  the  act  in  question  to 
declare  that,  subject  to  the  other  laws  of  the  United  States,  transactions  oc- 
curring anywhere  on  that  river  between  the  two  states  might  lawfully  "be 
dealt  with  by  the  courts  of  either  according  to  Its  laws,  and  that  where  a 
court  of  one  state  assumed  jurisdiction  in  a  particular  case  the  same  should 
be  exclusive  therein  until  relinquished.  Missouri  having  accepted  the  terms 
of  the  act  of  congress,  her  sovereignty  extends  to  the  limits  sanctioned  by 
'that  act  We  have  no  doubt  that  her  laws  reach  and  control  the  facts  here 
•disclosed  arising  between  citizens  of  this  state. 

The  same  construction  now  announced  was  placed  by  this  court,  in  1850, 
upon  these  laws  in  Btoearingen  v.  The  Lynx,  18  Mo.  519.  It  was  then  held 
that  our  statutes  governed  a  collision  on  the  river  between  this  state  and  Illi- 
nois, and  that  it  was  immaterial  on  which  side  of  the  channel  the  injury 
took  place.  Since  that  ruling  was  made  two  revisions  of  our  constitution 
have  occurred.  If  it  had  been  intended  to  restrict  the  jurisdiction  of  the 
state  within  narrower  bounds  on  the  Mississippi  than  those  sanctioned  by  the 
act  of  congress,  that  intention  would  have  been.expressed  in  the  constitutional 
revisions  since  the  decisions  above  mentioned.  But  it  was  not.  On  the  con- 
trary, the  same  language  was  re-enacted  at  each  revision. 

A  prior  construction  of  the  law  by  the  courts  will  be  regarded,  in  the  ab- 
sence of  any  evidence  of  a  different  intent,  as  adopted  by  a  re-enactment  of 
the  law  in  the  same  terras  as  when  so  construed.  This  principle  applies  as 
well  to  the  fundamental  law  of  a  state  as  to  other  laws. 

The  conclusion  we  reach  is  reinforced  by  the  opinion  of  the  supreme  court 
•of  Iowa  construing  precisely  the  same  language  applicable  to  that  state.  That 
court  has  held  that  the  laws  of  Iowa  apply  to  a  criminal  offense  committed  on 
the  Mississippi,  east  of  the  main  channel,  on  a  boat  moored  to  the  Illinois 
shore,  a  state  of  facts  identical  with  that  alleged  in  the  case  at  bar.  State  v. 
Mullen,  35  Iowa,  199. 

The  demurrer  to  the  petition  in  the  present  cause  should  have  been  over- 
ruled. The  judgment  is  therefore  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  conformity  to  this  opinion. 

The  other  judges  concur. 


Keith  el  al.  v.  Johnson  et  al. 

{Supreme  Court  of  Missouri.    February  4, 1889.) 

J.  Wills— Probate  in  Foreign  8tate— Validity  op  Devise—Res  Adjudicate 

The  probate  of  a  will  in  one  state,  devising  land  in  another,  is  not  binding  upon 
the  courts  of  the  latter  state  as  an  adjudication  of  the  validity  or  effect  of  such  de- 
vise, under  the  federal  provisions  requiring  such  faith  and  credit  to  be  given  to  the 
judicial  proceedings  of  the  courts  of  other  states  as  they  have  in  their  own  state, 
inasmuch  as  the  court  of  the  former  state  had  no  jurisdiction  to  make  such  adjudi- 
cation, if  it  had  attempted  to  do  so. 

•2.  Save— Recordings-Constructive  Notice. 

A  will  probated  in  another  state,  affecting  land  in  Missouri,  and  not  recorded 
there,  as  provided  by  Rev.  St.  Mo.  §§  8993, 8994,  is  not  constructive  notice  of  its  pro- 
visions affecting  such  land. 

Digitized  by  VjOOQ  1C 


598  SOUTHWESTERN  BEPOBTER,  vol.  10.  [MO- 

'k  Affbai/— Sbookd  Afpbal— Rsvmr. 

As  a  general  rale,  where  a  case  has  once  been  decided  by  the  supreme  court,  an& 
comes  up  the  second  time,  only  such  questions  will  be  noticed  as  were  not  deter- 
mined on  the  former  appeal. 

Error  to  circuit  court,  La  Fayette  county;  John  P.  Strother,  Judge. 
Graves  &  Aull9  for  plaintiffs  in  error.     WaUaoe  <£  Chiles ,  for  defendants  ii» 
error. 

Black,  J.  This  is  a  suit  between  the  children  and  grandchildren  of  James 
M.  Keith  for  the  partition  of  280  acres  of  land  in  La  Fayette  county.  John 
Johnson  is  a  defendant  because  of  a  deed  of  trust  held  by  him  on  240  acres* 
of  the  same  land.  On  the  first  trial  the  court  held  the  deed  of  trust  to  be  a 
valid  lien  on  the  land.  That  judgment  was  reversed  on  an  appeal  prosecuted 
by  the  parties  opposed  to  Johnson,  (80  Mo.  125.)  On  the  second  trial  the  cir- 
cuit court  held  the  deed  of  trust  to  be  of  no  validity  as  against  the  children 
iind  grandchildren  of  James  M.  Keith.  No  bond  having  been  given  on  the 
'irst  appeal,  the  property  was  sold,  and  the  proceeds,  to  the  amount  of  •1,782. 
were  applied  to  the  payment  of  Johnson's  debt,  and  the  balance  divided  among^ 
the  other  parties  according  to  their  interests  in  the  land.  While  the  ultimate 
question  now  is  whether  Johnson  shall  make  restitution,  still  that  question, 
must  be  determined  by  a  trial  of  the  rights  of  the  parties  to  the  property. 

The  facts  are  these:  James  W.  Keith,  who  was  the  father  of  James  M~ 
Keith,  died  a  resident  of  the  state  of  Kentucky,  leaving  a  last  will,  which  was 
probated  on  the  26th  May,  1851,  in  the  county  court  of  Clark  county,  in  that 
state.  James  M.  Keith  then  resided  on  the  land  in  suit,  but  it  is  admitted 
that  the  title  was  in  James  W.  Keith  at  the  time  of  his  death.  The  wilt,  after 
giving  a  description  of  the  land  in  suit,  disposes  of  it  by  the  use  of  these  words : 
"I  hereby  will  and  direct  that  a  good  and  sufficient  deed  for  said  land  shall  be- 
made  by  my  executors  to  my  said  son  James  for  and  during  his  life,  and  at  his 
death  in  fee  to  his  children/'  The  nominated  executors  declined  to  act,  and 
the  court  granting  the  probate  appointed  Houston  and  Downing  administra- 
tors, with  the  will  annexed,  who  made  a  deed  to  James  M.  Keith,  giving  him 
a  life-estate,  remainder  to  his  children.  This  deed  of  the  foreign  administra- 
tors bears  date  May  13, 1858,  but  was  not  recorded  in  La  Fayette  county  until 
April  17, 1879,  and  nine  or  ten  days  after  the  death  of  James  M.  Keith.  The- 
deed  was  found  among  his  papers  after  his  death.  The  deed  of  trust  from 
James  M.  Keith  to  Tutt,  trustee  for  Johnson,  was  executed  some  two  years- 
before  the  death  of  James  M.  Keith,  and  was  made  to  secure  money  then  loaned 
Keith.  The  will  was  never  probated  In  this  state,  nor  was  an  authenticated 
copy  ever  recorded  in  La  Fayette  county. 

The  deed  from  the  foreign  administrators  to  James  M.  Keith  is  an  instru- 
ment which  comes  within  the  provisions  of  our  recording  acts,  and  should  have 
been  recorded.  As  it  was  not  recorded  when  Johnson  made  the  loan  and  took 
the  deed  of  trust,  he  cannot  be  charged  with  constructive  notice  of  it.  It  is  not 
shown  that  he  had  actual  notice.  As  to  him,  then,  there  was  no  such  deed,  and 
it  is  therefore  unnecessary  to  determine  the  question  whether  these  foreign 
executors  had  or  had  not  the  power  to  make  a  valid  deed  to  lands  in  this  state. 
The  deed,  good  or  bad,  is  out  of  the  case,  so  far  as  the  appellant  Johnson  is* 
concerned.  But  if  Johnson  is  to  be  charged  with  constructive  notice  of  the 
will,  then  it  is  immaterial  whether  he  had  notice  of  the  deed  or  not,  for  the 
will  shows  that  James  M.  Keith  was  to  have  a  life-estate  only  in  the  land. 

The  question,  then,  is  whether  Johnson  is  to  be  charged  with  constructive 
notice  of  this  foreign  will.  Our  statute  provides  that  any  person  owning  real 
property  in  this  state  may  devise  the  same  by  last  will,  executed  and  proved 
according  to  the  laws  of  this  state.  Section  3998  enacts:  "  Authenticated 
copies  of  such  wills,  and  the  probate  thereof,  shall  be  recorded  in  the  same 
manner  as  wills  executed  and  proved  in  this  state,  and  shall  be  admitted  in 
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evidence  in  the  same  manner  and  with  like  effect."  Section  8994  is  in  these 
words:  "Any  such  will  may  be  contested  and  annulled,  within  the  same  time, 
and  in  the  same  manner,  as  wills  executed  and  proved  in  this  state."  Other 
sections  provide  that  wills  proved  in  this  state  shall  be  recorded  by  the  desk 
of  the  probate  court  in  a  book  to  be  kept  for  that  purpose.  It  was  not  neces- 
sary that  this  will  should  have  been  proved  anew  in  La  Fayette  county,  but,  the 
will  being  executed  and  probated  in  Kentucky  in  a  manner  complying  with 
our  law,  it  was  sufficient  to  record  it  here  as  domestic  wills  are  required  to  be 
recorded. 

It  was  held  in  Lewis  v.  St.  Louis,  69  Mo.  595,  that  a  certified  copy  of  a  for- 
eign will,  and  its  probate,  could  be  used  and  read  in  evidence  in  this  state  for 
the  purpose  of  showing  a  transfer  of  title  to  land  in  this  state,  though  not  re* 
corded  here.  That  ruling  was  followed  in  this  case  when  it  was  here  before, 
And  in  the  subsequent  case  of  Drake  v.  Curtis,  88  Mo.  644,  and  in  some  in- 
termediate cases.  The  question  of  constructive  notice  from  a  foreign  will,  not 
recorded  here,  was  not  considered  in  any  of  these  cases,  but  it  is  presented  on 
this  appeal,  and  determines  the  appellants'  rights  in  this  case. 

No  principle  of  law  is  better  established  in  the  United  States  than  this:  that 
the  transfer  of  title  to  real  estate  must  be  in  accordance  with  the  law  of  the 
state  where  the  property  is  situate.  So  a  will,  to  be  of  any  validity  as  a  trans- 
fer of  title  to  land,  must  be  executed,  attested,  and  probated  in  the  manner 
prescribed  by  the  law  of  the  state  where  the  land  is  located.  Cabanne  v. 
8kinker>  56  Mo.  857;  Story,  Confl.  Law,  §  474;  McCormick  v.  Sullitant,  10 
Wheat  192,  and  cases  cited;  Lucas  v. Tucker,  17  Ind.  41;  1  Jarm.  Wills,  1;  1 
Eedf .  Wills,  (8d  Ed.)  898;  Whart.  Confl.  Law,  §  587.  It  would  seem  to  follow 
from  this  general  principle  that,  if  the  laws  of  this  state  dispense  with  proof 
anew  of  a  foreign  will,  then  such  laws  must  be  complied  with  in  order  to  give 
the  foreign  will  the  force  and  effect  of  a  proved  domestic  will,  and  this  is  the 
clear  ruling  in  the  case  of  McCormick  v.  Sullivant,  supra  ;  and  it  is  also  the  de- 
duction to  be  drawn  from  what  was  said  in  Cabanne  v.  Skinker,  supra.  In  the 
McCormick-SulHtiwnt  Case  the  oontest  was  over  lands  located  in  Virginia  and 
Ohio.  Says  the  court  in  that  case:  "We  are  all  of  opinion  that  the  probate 
of  a  will  in  Pennsylvania  cannot  be  considered  as  constructive  notice  to  any 
person  of  the  devise  of  the  lands  in  controversy. "  The  supreme  court  of  Texas 
uses  this  language:  "  We  hold,  therefore,  that  the  probate  of  the  will  in  Ten- 
nessee, in  1865,  was  not  notice  of  the  contents  of  it  to  parties  in  Texas  deal* 
ing  together  in  buying  and  selling  the  Texas  lands."  Slaton  v.  Singleton,  9 
8.  W.  Bop.  876. 

But  we  are  met  with  the  argument  that  because  the  federal  constitution, 
and  the  act  of  congress,  and  the  statute  of  this  state,  (section  2821,  Bev.  St. 
1879,)  all  provide  that  the  records  and  judicial  proceedings  of  the  courts  of 
other  states  shall  have  such  faith  and  credit  here  as  they  have  in  the  courts  of 
the  states  from  whence  they  are  taken,  therefore  we  must  give  to  this  foreign 
probate  full  force  and  effect;  and  for  this  reason  the  will  may  not  only  be  read 
in  evidence  here,  but  is  constructive  notice  to  persons  dealing  with  lands  in 
this  state,  though  not  recorded  here.  It  is  conceded  that  the  probate  of  a  will 
made  in  conformity  with  our  law  is  a  judicial  act.  This  we  have  often  held. 
Jourden  v.  Meier,  81  Mo.  40;  Creasy  v.  Alverson,  43  Mo.  19;  Dilworth  v. 
Rice,  48  Mo.  181;  Smith  v.  Estes,  72  Mo.  312.  It  was  assumed  in  Bright  v. 
White,  8  Mo.  421,  and  decided  in  Haile  v.  Hill,  18  Mo.  613,  that  the  probate 
of  a  will  was  a  judicial  act,  within  the  meaning  of  the  act  of  congress.  But 
in  both  of  these  cases  the  contest  was  over  movable  property,  and  the  wills  had 
been  probated  at  the  domicile  of  the  testator;  so  that  those  cases  have  no  bear- 
ing upon  this  case.  When  the  Kentucky  court  admitted  this  will  to  probate 
it  adjudged  it  to  be  executed  according  to  the  laws  of  that  state,  and  we  ac- 
cept that  adjudication  as  conclusive  upon  that  subject;  but  it  did  not  under- 
take to  say  that  the  will  transmitted  the  title  to  the  Missouri  land.    That  court 
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did  not  assume  to  make  any  such  adjudication.  The  probate  of  the  will,  then, 
does  not  have  the  credit  in  that  state  of  affecting  the  title  to  land  in  this  state, 
and  hence  we  are  not  called  upon  to  give  it  a  credit  here  that  it  does  not  have 
in  the  courts  of  the  state  where  the  probate  is  declared.  The  force  and  effect 
which  we  must  give  to  this  Kentucky  probate  does  not  depend  upon  the  said 
act  of  congress,  nor  our  statute  relating  to  the  same  object,  so  far  as  real  prop- 
erty located  in  this  state  is  concerned,  but  it  depends  wholly  upon  the  statute 
before  quoted,  dispensing  with  proof  anew,  and  declaring  what  force  and 
effect  shall  be  given  to  a  will  properly  executed,  probated  in  another  state,  and 
recorded  here.  Moreover,  the  courts  of  that  state  are  without  jurisdiction 
over  the  titles  to  land  located  in  this  state.  The  clause  of  the  federal  constitu- 
tion and  the  act  of  congress,  before  referred  to,  apply  only  so  far  as  the  courts 
of  the  other  states  have  jurisdiction.  This  principle  of  law  is  too  well  settled 
to  call  for  further  discussion.  The  same  is  true  in  respect  of  our  statute  be- 
fore noted,  relating  to  the  same  subject  Says  the  supreme  court  of  New  Jer- 
sey in  a  recent  case,  when  speaking  of  this  clause  of  the  federal  constitution: 
"Hence  the  probate  of  a  will  in  one  state,  though  conclusive  as  to  title  to  per- 
sonalty, if  probate  be  made  at  the  domicile  of  the*  testator,  is  of  no  force  in 
establishing  the  sufficiency  or  validity  of  a  devise  of  land  in  another  state.  It 
can  obtain  such  force  only  in  virtue  of  some  law  of  the  state  in  which  the  lands 
are  situate/'  Nelson  v.  Potter,  15  Atl.  Rep.  876.  The  court  of  appeals  of 
Kentucky  also  holds  that  the  act  of  congress  has  no  application  to  the  probate 
of  wills,  as  to  lands  in  that  state,  the  will  having  been  probated  in  another 
state.     Williams  v.  Jones,  14  Bush,  418. 

It  follows  from  what  has  been  said  that  in  no  event  can  this  unrecorded 
will  have  any  greater  force  and  effect  than  an  unrecorded  deed,  which  would 
be  constructive  notice  to  no  one.  So  far  as  defendant  Johnson  is  concerned, 
James  W.  Keith  is  to  be  deemed  to  have  died  intestate,  and  the  deed  of  trust 
will  hold  whatever  interest  James  M.  Keith  would  have  as  an  heir  at  law  of 
James  W.  Keith ;  what  that  interest  is  does  not  appear. 

The  general  rule  is  that  where  a  case  has  -been  decided  by  this  court,  and 
ugain  comes  here  by  appeal  or  writ  of  error,  only  such  questions  will  be  no* 
ticed  as  were  not  determined  on  the  former  appeal.  Overall  v.  Ellis,  88  Mo. 
209;  Chambers  v.  Smith,  80  Mo.  156;  Bank  v.  Taylor,  62  Mo.  888;  Hamil- 
ton v.  Marks,  63  Mo.  167;  Boone  v.  ShacJdeford,  66  Mo.  494.  These  cases 
show  that  exceptions  have  been  made  to  the  general  rule.  The  present  case, 
however,  comes  within  the  general  rule,  for  the  question  here  decided  was  not 
considered  on  the  former  appeal.  Of  course,  the  will  may  yet  be  recorded,  but 
the  recording  of  it  now  cannot  affect  Johnson's  rights. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded,  to  be  pro- 
ceeded  with  in  accordance  with  this  opinion. 

Barclay,  J*  not  sitting.    The  other  judges  concur. 


Hickman  v.  Link  et  a/. 
(Supreme  Court  of  Missouri.    February  4, 1889.) 

1.  Adverse  Possession— Acts  of  Ownership— Evidence. 

Where  a  part  of  a  single  uninclosed  tract  is  sold,  and  the  grantee  fails  to  pay  the 
purchase  price,  and  abandons  possession  and  claim  of  right,  the  grantor's  posses- 
sion of  the  remainder  of  the  tract,  and  his  exercise  of  acts  of  ownership  over  the 
part  sold,  are  constructive  possession  of  that  part,  under  Rev.  St.  Mo.  1879,  §  8323, 
providing  that  the  possession  of  a  part  of  a  tract  or  lot  of  land,  in  the  name  of  the 
whole  tract  claimed,  and  exercising  the  usual  acts  of  ownership  over  the  whole 
tract,  shall  be  deemed  a  possession  of  the  whole. 

2,  Same— Evidence  op  Abandonment. 

It  is  competent  to  show  that  before  the  grantee  abandoned  possession  suits  were 
prosecuted  against  both  him  and  the  grantee  to  recover  the  land,  as  showing  a 
cause  and  reason  for  his  abandonment,  and  refusal  to  pay  the  purchase  price. 


MO.]  HICKMAN  V.  LINK.  601 

8.  Bame— Vacant  Pboperty— Acts  or  Ownership. 

The  grantor's  defense  of  possession,  and  assertion  of  title  to  the  whole  tract,  in  a 
suit  by  third  persons  claiming  a  superior  title,  is  a  sufficient  act  ol  ownership  where 
the  property  is  in  a  state  of  nature. 

4.  Same— Evidence— Records  of  Former  Suit. 

The  record  of  that  suit  iu  which  the  plaintiffs  were  nonsuited,  while  not  color  of 
title,  is  admissible  to  prove  the  required  act  of  ownership. 

5.  HU8BAND  AND  WlFE— ADVERSE  CLAIM  TO  WlFE»8  LAND— PURCHASE  BT  HUSBAND. 

The  purchase  by  a  husband  of  an  adverse  claim  to  his  wife's  lands,  inures  pri- 
marily to  the  benefit  of  her  title,  and  to  his  benefit  only  so  far  as  his  marital  inter- 
ests are  concerned. 

6.  Same— Defense  in  Ejectment— General  Denial* 

In  ejectment  by  one  claiming  under  the  purchase  of  such  adverse  title  by  the  hus- 
band, the  defense  that  his  purchase  inured  to  her  benefit  is  available  under  a  gen- 
eral denial. 

7.  Adverse  Possession— T ageing. 

The  possession  of  the  widow  before  assignment  of  dower,  and  that  of  the  de- 
ceased husband's  heirs,  may  be  tacked  to  complete  the  statutory  period  of  limita- 
tion. 

Appeal  from  circuit  court,  St.  Louis  county;  W.  "W.  Edwards,  Judge. 

Ejectment  by  Joshua  Hickman  against  Mary  I.  Link  and  Martin  Link. 
There  was  a  trial  to  the  court,  who,  at  plaintiff's  instance,  gave  the  following 
instructions: 

44(1)  Plaintiff  has  shown  a  complete  paper  title  to  the  land  in  controversy; 
and  is  entitled  to  recover,  unless  the  defense  set  up  [of  title  acquired  by  Ann 
McCourtney,  under  the  statute  of  limitations]  be  sustained  by  the  evidence. 

"(2)  There  is  no  evidence  that  Ann  McCourtney,  in  person  or  by  tenant, 
ever  had  actual  possession  of  any  part  of  the  245  acres  [embracing  the  land  in 
controversy]  conveyed  by  Martin  McCourtney  to  Goodwin  by  deed  in  evidence, 
•dated  January  26,  1841. 

"(3)  There  is  no  evidence  that  Ann  McCourtney,  in  person  or  by  tenant, 
had  for  ten  consecutive  years  actual  possession  of  any  part  of  the  245  acres 
[embracing  the  land  in  controversy]  which  was  conveyed  to  Goodwin  by  deed 
read  in  evidence,  dated  January  26,  1841. 

"(4)  The  tract  of  480  arpents  conveyed  to  Martin  McCourtney  by  the  deed 
[in  evidence]  dated  January  21,  1822,  was,  by  operation  of  the  deed  [in  evi- 
dence] dated  January  26,  1841,  subdivided  into  two  several  and  separate 
tracts;  and  after  such  subdivision,  even  if  the  proceedings  in  the  case  of 
Walker  et  at.  vs.  Bacon  et  al.  had  given  Ann  McCourtney  color  of  title  to 
the  original  tract  of  480  arpents,  yet,  in  order  to  disseise  the  owner  of  the  true 
legal  title  to  the  tract  of  245  acres  of  his  legal  constructive  possession  thereof, 
it  was  essential  that,  under  such  color  of  title,  Ann  McCourtney  should  have 
made  an  entry  upon,  and  taken  actual  possession  of,  some  part  or  of  the  whole 
•of  such  245-acre  tract;  and,  in  order  to  make  title  thereto  under  the  statute  of 
limitation,  it  was  further  essential  that  she  should  have  had  such  actual  pos- 
session for  ten  consecutive  years.  And  as  there  is  no  evidence  that  Ann  Mc- 
Courtney ever  entered  into  or  held  the  actual  possession  of  said  tract  of  245 
acres,  or  any  part  thereof,  for  ten  years,  or  for  any  time,  the  evidence  fails  to 
sustain  the  claim  of  title  set  up  by  defendants,  and  the  finding  and  judgment 
-of  the  court  must  be  for  the  plaintiff,  whether  Ann  McCourtney  had  color  of 
•title  to  the  480  arpents  or  not. 

"(5)  There  is  no  evidence  of  any  actual  or  constructive  disseisin  by  Ann 
McCourtney  of  plaintiff  (or  any  under  whom  his  paper  title  is  derived)  of  the 
whole  or  any  part  of  the  land  in  controversy;  and  therefore  the  defendants 
have  failed  to  sustain  their  defense  of  title  acquired  by  Ann  McCourtney,  un- 
der the  statute  of  limitations;  and  plaintiff  is  entitled  to  recover  upon  his 
paper  title. " 

To  the  giving  of  which  instructions  defendants  excepted. 

The  court  refused  the  following  instructions  asked  by  defendants: 
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"(1)  If  the  court,  sitting  as  a  jury,  finds  the  facts  to  be  that,  after  the 
death  of  Martin  McCourtney  in  May,  1853,  one  Sloan  and  the  heirs  of  one 
K repps  claimed  title  to  a  tract  of  land  that  included  the  premises  here  in  con- 
troversy; that,  after  the  death  of  the  said  McCourtney,  his  widow,  Ann  Mc- 
Courtney, claimed  as  her  own  and  rented  the  premises  then  in  controversy  to* 
James  E.  Bacon,  who  went  upon  the  same  as  her  tenant;  that  while  her  ten- 
ant was  in  such  possession  an  action  of  ejectment  was  brought  against  nim- 
by the  said  claimants  for  a  tract  of  land  that  includes  the  premises  here  in 
controversy;  that  the  said  Bacon  claimed  no  other  interest  in  the  premises 
than  as  such  tenant;  that  the  said  Ann  McCourtney  became  a  party  defend- 
ant to  said  suit,  and  that  there  was  a  final  judgment  rendered  in  favor  of  the 
defendants  therein;  that  the  said  Ann  McCourtney  continned  to  occupy  the 
premises  in  controversy  in  that  suit,  claiming  the  same  as  her  own  until  her 
death  in  1866,  and  during  a  period  of  more  than  ten  years;  that  Henry  H. 
Goodwin,  under  whom  plaintiff  claims,  did  not,  during  that  time,  occupy  any 
of  the  premises  in  controversy  in  that  suit,  or  in  this  suit,  or  cause  himself  to- 
be  made  a  party  thereto, — then  the  defendants  have  shown  title  to  the  premises 

in  controversy  on  the day  of  August,  1866,  in  Ann  McCourtney,  by  ad* 

verse  possession  and  limitation  of  time,  as  against  said  Goodwin  and  those 
holding  under  him.    And  if  the  court  further  finds  from  the  evidence  that  the 

said  Ann  McCourtney  died  on  the day  of  August,  1866,  leaving  as  her 

sola  heirs,  her  two  sons  and  two  daughters,  to- wit,  John  M.,  Andrew  J.r 
Mary  1.,  and  Sarah  A.  McCourtney;  that  the  said  John  M.  and  Andrew  J» 
McCourtney  left  this  state  about  the  year  1864,  and  have  never  returned, 
or  been  heard  from  by  their  friends  or  relatives  since  that  time,  or  for  more 
than  seven  years  next  before  the  commencement  of  this  suit;  that  the  said 
Mary  I.  intermarried  with  George  W.  Link  previous  to  the  death  of  Ann  Mc- 
Courtney, and  remained  a  married  woman,  and  the  wife  of  the  said  Link,  up 
to  within  less  than  three  years  next  before  the  commencement  of  this  suit; 
that  a  partition  of  the  premises  embraced  within  the  boundaries  of  the  land 
recovered  by  the  said  Ann  McCourtney  in  said  cause  was  made  about  the  year 
1879  in  the  circuit  court  of  St.  Louis  county,  among  the  then  surviving  heirs 
of  Ann  McCourtney,  and  that  the  lots  hi  controversy  in  this  suit  were  as- 
signed by  the  commissioners  and  the  judgment  of  the  court  to  the  defendant 
Mary  I.  Link, — then  the  finding  ought  to  be  for  the  defendants. 

"(2)  If  the  court,  sitting  as  a  jury,  believes  from  the  evidence  that  at  the 
time  Geo.  W.  Link  caused  the  quitclaim  deed  from  Henry  H.  Goodwin,  read  in 
evidence,  to  be  made  to  himself  and  John  F.  Howell,  the  said  Link  was  the 
husband  of  the  defendant  Mary  L  Link,  and  that  she  claimed  an  interest  in  a 
tract  of  land  that  includes  the  premises  described  in  said  deed,  either  by  in* 
heritance  from  her  then  deceased  mother,  or  in  any  other  manner,  and  no  per- 
son was  in  possession  of  the  same  or  any  part  thereof,  holding  adversely  to- 
her,  then  at  the  time  of  the  execution  and  delivery  of  the  said  deed  the  said 
Link  occupied  such  a  fiduciary  relation  to  the  defendant  Mary  1.  Link  as  pro- 
hibited him  from  purchasing  an  outstanding  title  against  her;  that  such  at* 
tejmpted  purchase  transferred  no  title  to  him,  but,  if  any  title  did  pass,  it  in- 
ured to  the  benefit  of  the  defendant  Mary  I.  Link,  and  the  plaintiff  cannot 
recover  in  this  action. 

"(3)  The  court  declares  the  law  to  be  that  open,  notorious,  uninterrupted, 
and  adverse  possession  of  land  for  the  period  of  limitation,  under  a  claim  of 
ownership,  is  as  effectual  to  give  title  to  the  same  against  the  true  owner  as 
a  written  conveyance  from  him.  If,  therefore,  the  evidence  shows  that  Ann 
McCourtney,  under  whom  the  defendants  claim  title,  took  possession  of  a 
tract  of  land,  which  includes  the  premises  in  controversy,  about  the  year  of 
1853,  and  lived  upon  it,  cultivated  the  portions  that  were  inclosed,  success- 
fully defended  it  from  other  claimants  in  the  courts  of  the  state;  and  that  all 
this  was  done  under  a  notorious  claim  of  ownership  up  to  the  time  of  her 
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death  in  1866,  during  a  period  of  more  than  ten  years;  and  that  daring  all 
that  time  no  other  person  was  in  possession  of  any  part  of  the  tract,  or  as- 
serted any  claim  thereto, — then  her  claim  had  ripened  into  a  complete  title, 
which  could  only  be  defeated  by  a  subsequent  possession  of  the  same,  or  some 
part  thereof,  by  another,  for  a  sufficient  length  of  time  to  ripen  into  a  title 
under  the  statute  of  limitations  against  her  or  her  heirs.  And  the  court  fur- 
ther declares  the  law  to  be  that  no  hostile  or  adverse  claim  of  George  W.  Link 
could  effect  [affect]  the  title  of  defendant  if  the  evidence  shows  that  she  is  a 
daughter  of  the  said  Ann  McCourtney,  or  stop  the  statute  of  limitation  from 
running  in  her  favor,  or  start  it  running  against  her;  that  in  law  his  posses- 
sion was  her  possession. 

"(4)  The  court  declares  the  law  to  be  that,  if  the  evidence  shows  that 
Henry  H.  Goodwin,  under  whom  the  plaintiff  claims  title  to  the  premises  in 
controversy,  obtained  the  deed  from  Martin  McCourtney,  read  in  evidence,  in 
1841,  and  paid  only  a  part  of  the  purchase  money  at  the  time,  and  gave  his 
two  notes  for  the  balance;  that  in  1842  an  action  was  brought  against  him 
for  possession  of  the  premises  by  an  adverse  claimant  of  the  land,  which  con- 
tinued until  1853;  that  Goodwin  hauled  logs,  or  caused  them  to  be  hauled, 
to  put  up  a  building  upon  the  premises  described  in  his  deed,  but  suffered 
them  to  remain  where  they  had  been  hauled,  and  was  not  a  party  to  any  liti- 
gation concerning  the  premises  thereafter,  but  removed  from  the  county,  and 
never  paid  the  balance  of  the  purchase  money, — then  the  court,  sitting  as  a 
jury,  may  well  find  an  abandonment  of  the  premises  by  Goodwin  after  the 
year  1858,  for  more  than  the  entire  period  of  limitation.  And  the  court  de- 
clares the  law  to  be  that  the  purchase  or  attempted  purchase  of  the  premises 
by  George  W.  Link,  on  account  of  his  fiduciary  relations  to  the  defendant,, 
could  not  have  the  effect  of  reviving  the  title  so  abandoned  by  Goodwin. 

To  the  ruling  of  the  court  in  refusing  said  instructions,  defendant  excepted. 
Under  the  instructions  the  court  found  for  the  plaintiff,  and  entered  judg- 
ment accordingly.    Defendants  appeal. 

A.  MeElhtnney,  for  appellants.    Orews  &  Booth,  for  respondent. 

Black,  J.  This  is  an  action  of  ejectment  for  certain  parcels  of  land  which 
constitute  a  part  of  245  acres  of  a  larger  tract  of  480  arpents.  Mary  I.  Link 
is  the  real  defendant.  John  McCourtney  owned  the  480  arpents,  and  in  1822 
conveyed  the  same  to  his  son,  Martin  McCourtney,  who  conveyed  the  245  acres 
to  Henry  H.  Goodwin,  by  deed  dated  21st  January,  1841.  Martin  McCourt- 
ney died  in  1852,  leaving  a  widow,  Ann  McCourtney,  and  four  children .  The 
evidence  tends  to  show  that  the  two  boys  died  without  descendants.  The 
daughters,  Mary  I.  and  Sarah,  were  married,  the  former  to  George  W.  Link, 
and  the  latter  to  HowelL  The  widow  had  actual  possession  of  the  part  of  the 
land  not  sold  to  Goodwin,  from  the  death  of  her  husband  to  1866,  at  which 
date  she  died.  Thereafter,  and  in  1867,  George  W.  Link  and  Howell  pro- 
cured  a  quitclaim  deed  from  Goodwin  to  the  245  acres,  and  in  1872  they  made 
a  division  of  the  land  between  themselves,  The  land  in  suit  is  a  part  of  that 
quitclaimed  by  Howell  to  Link.  In  1876  Link  made  a  deed  of  trust  on  his 
part  to  secure  debts  which  he  owed  to  the  plaintiff  and  others,  and  the  plain- 
tiff purchased  the  land  at  a  sale  under  this  deed  of  trust.  He,  at  a  subsequent 
date,  purchased  the  same  land  at  a  sale  under  an  execution  on  a  judgment 
against  Link.  The  defendant  was  not  a  party  to  the  deed  of  trust,  nor  to  the 
division  of  the  land  between  Howell  and  George  W.  Link.  In  a  suit  of  parti- 
tion between  the  heirs  of  Sarah  Howell  and  the  defendant,  commenced  in  1878, 
one-half  of  the  480  arpents  was  set  off  to  Mary  1.  Link.  Before  the  commence- 
ment of  this  suit  she  was  divorced  from  George  W.  Link,  because  of  his  fault. 
When  Goodwin  purchased  the  245  acres  in  1841,  he  gave  Martin  McCourtney 
two  notes  of  $500  each  for  part  of  the  purchase  price  of  the  land;  and  the  ev- 
idence tends  to  show  that  he  then,  or  about  that  date,  took  possession  of  the 
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land  purchased  by  him.  Sloan  and  Krepps  claimed  to  have  acquired  the  480 
arpents  under  an  execution  sale  against  John  McCourtney;  and  Sloan  set  up 
this  claim  against  both  Martin  McCourtney  and  Goodwin,  and  much  litiga- 
tion ensued  down  to  the  death  of  Martin  McCourtney,  in  1852.  Soon,  there- 
after, and  in  18*53,  Sloan  and  the  heirs  of  Krepps  commenced  another  suit  in 
ejectment  against  Bacon,  the  tenant  of  Ann  McCourtney,  and  to  which  she 
was  a  defendant,  for  the  possession  of  the  whole  480  arpents.  Goodwin  was 
not  then  nor  thereafter  in  possession  of  the  245  acres.  The  defendants  in  that 
case  set  up  the  statute  of  limitations  as  a  defense,  and  on  the  trial  the  plain- 
tiff took  a  nonsuit,  which  judgment  was  affirmed  in  this  court  in  1862. 

George  W.  Link,  whose  deposition  was  taken  by  plaintiff,  but  read  by  the 
defendant,  says  the  old  notes  were  not  paid  up  on  account  of  a  suit  by  Sloan; 
that  they  ran  out  of  date,  and  were  never  paid;  that  he  got  possession  of  them 
and  gave  them  to  Goodwin;  that  he  and  Howell  gave  these  old  notes  and  five 
or  six  hundred  dollars  to  Goodwin  for  the  quitclaim  deed;  and  that  he  went 
to  Shelby  county,  where  Goodwin  resided,  and  got  the  deed.  The  evidence 
before  recited  tends  strongly  to  show  that  Goodwin  had  abandoned  his  pur- 
chase of  the  245  acres  even  before  the  death  of  Martin  McCourtney  It  was 
admitted  on  the  trial  that  Ann  McCourtney  never  had  actual  possession  of 
the  245  acres  or  any  pait  thereof,  though  she  resided  on  the  inclosed  portion 
of  the  480  arpents  not  by  her  husband  sold  to  Goodwin,  and  she  claimed  to 
own  the  whole  480  arpents  down  to  the  date  of  her  death,  a  period  of  some  13 
or  14  years.  # 

1.  We  deem  it  unnecessary  to  recite  the  instructions  given  and  refused. 
It  is  sufficient  to  say  that  the  court  refused  all  that  were  asked  by  the  defend- 
ant, and  gave  a  number  at  the  request  of  the  plaintiff.  The  theory  of  the  de- 
fendant's refused  instructions  is,  that  the  record  in  the  ejectment  suit  of  Sloan 
and  others  against  Ann  McCourtney  and  Bacon,  her  tenant,  gave  her  color  of 
title  to  the  480  arpents;  that  she  acquired  the  title  to  the  whole  by  the  statute 
of  limitations,  and  at  her  death  the  property  descended  to  her  heirs.  The  the- 
ory of  tne  plaintiff's  instructions  is  that,  even  if  the  record  in  that  ejectment 
suit  does  constitute  color  of  title,  still  defendant  must  fail  in  this  defense  be- 
cause Ann  McCourtney  had  no  actual  possession  of  any  part  of  the  245  acres 
sold  to  Goodwin.  Since  Ann  McCourtney  did  not  have  actual  possession  of 
the  245  acres,  it  must  be  shown  that  she  had  color  of  title  to  the  larger  tract, 
in  order  to  give  her  constructive  possession  of  the  part  sold  to  Goodwin. 
Much  is  said  in  the  books  as  to  what  will  and  what  will  not  constitute  color 
•of  title;  and  many  of  the  cases  are  exceptional  in  their  character.  Generally 
it  may  be  said  that  any  writing  which  purports  to  convey  the  title  to  land  by 
appropriate  words  of  transfer,  and  describes  the  land,  is  color  of  title,  though 
the  writing  is  invalid,  actually  void,  and  conveys  no  title.  Fugate  v.  Pierce, 
49  Mo.  441 ;  Hamilton  v.  Boggess,  63  Mo.  234.  But  the  judgment  in  the  ac- 
tion of  ejectment  upon  the  nonsuit  taken  by  the  plaintiffs  is  that  suit  does  not 
give  or  even  purport  to  give  title.  Ann  McCourtney  did  not  go  into  posses- 
sion of  any  part  of  the  large  tract  of  480  arpents  under  or  by  virtue  of  that 
judgment.  She  was  in  actual  possession  of  the  part  not  sold  by  her  husband 
to  Goodwin,  when  that  suit  was  commenced,  claiming  the  whole.  The  record 
in  the  ejectment  suit  is  good  evidence  to  show  that  she  made  claim  to  the 
whole.  She  asserted  possession  of  the  whole,  and  defended  that  possession 
for  a  period  of  eight  or  nine  years  in  the  different  courts,  and  this  act  was  an 
act  of  ownership  on  her  part,  and  the  record  in  that  case  is  good  proof  of  that 
act,  but  it  cannot  be  regarded  as  color  of  title.  Her  claim  to  the  245  acres  is 
based  upon  the  ground  that  Goodwin  failed  or  refused  to  pay  the  purchase 
price,  and  abandoned  his  possession,  and  she  resumed  the  claim  of  ownership 
of  her  late  husband.  When  one  quits  possession  the  seisin  of  the  owner  is  re- 
stored. Here,  it  is  true,  Goodwin  was  still  the  owner;  but  we  conclude  that 
where  a  vendor  sells  a  part  of  a  tract  of  land,  being  in  possession  of  the  whole, 
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and  the  vendee  refuses  to  pay  tbe  whole  or  a  part  of  the  purchase  price,  and 
abandons  his  possession  taken  under  the  purchase,  and  the  vendor  takes  con- 
trol of  tbe  whole,  bis  claim  is  to  be  ascribed  to  his  former  ownership.  It  is 
the  limits  of  bis  former  title  that  define  the  boundaries  of  bis  claim.  So  here 
Ann  McCourtney  had  color  of  title,  but  it  was  the  title  by  which  her  husband 
held  the  480  arpents,  and  not  tbe  record  in  the  ejectment  suit. 

The  next  question  is,  was  it  essential  to  the  defense  that  Ann  McCourtney 
should  have  had  actual  possession  of  some  part  of  the  245  acres?  This  is  the- 
xnost  important  question  on  this  branch  of  tbe  case.  It  is  to  be  remembered 
in  the  consideration  of  this  question  that  tbe  proof  is  that  from  1852  to  1866- 
Ann  McCourtney  resided  in  a  house  on  the  part  of  the  480  arpents  not  sold  to 
Goodwin,  being  about  one-half  of  the  whole*  and  that  during  all  that  time 
Goodwin  did  not  have  actual  possession  of  any  part  of  the  245  acres.  All  the 
circumstances  in  evidence  tend  to  show  that  during  this  time  he  made  no 
claim  to  it.  The  evidence  leads  to  the  conclusion  that  there  was  nothing  ia 
the  nature  of  a  division  fence  between  the  two  parts.  The  principle  of  law 
has  been  applied  in  several  cases  in  this  court  that  where  a  large  tract  em- 
braces several  smaller  ones,  actual  possession  of  one  of  the  smaller  lots  only 
by  the  person  claiming  the  large  tract  will  not  be  a  defense  against  a  superior 
title  to  any  one  of  the  other  small  lots.  Schultz  v.  Lindell,  30  Mo.  310;  Tayon 
v.  Ladew,  33  Mo.  205;  Leeper  v.  Baker,  68  Mo.  400.  So  it  is  said:  "A  dis- 
tinction is  also  made  by  many  of  the  courts  between  lands  laid  out  into  dis- 
tinct lots  and  those  which  are  not;  and  in  the  former  case  it  is  held  that  an 
entry  upon  and  possession  of  one  lot,  under  a  conveyance  which  embraces  sev- 
eral, cannot  be  extended  by  construction  to  other  lots  not  actually  occupied." 
Wood,  Lim.  §  262,  p.  547.  In  the  first  two  cases  cited  the  lots  were  common 
field  lots,  the  title  to  which  was  vested  in  the  former  occupants  by  an  act  of 
congress,  and  the  larger  tracts  were  subsequent  New  Madrid  locations.  We 
do  not  question  the  principle  of  those  cases  as  a  general  rule,  but  we  think 
it  does  not  apply  to  a  case  like  the  one  in  hand,  where  the  vendor  is  in  posses* 
sion  of  a  large  tract  of  land,  and  sells  off  a  part,  and  the  vendee  fails  or  re- 
fuses to  pay  for  the  land  so  purchased,  and  abandons  the  possession  which  he 
took  under  the  purchase.  The  statute  enacts  that  "the  possession  of  a  part 
of  a  tract  or  lot  of  land,  in  the  name  of  the  whole  tract  claimed,  and  exercis- 
ing, during  the  time  of  such  possession,  the  usual  acts  of  ownership  over  the 
whole  tract  so  claimed,  shall  be  deemed  a  possession  of  the  whole  of  such  tract. " 
2.  Kev.  St.  1855,  p.  1046,  §  5.  Under  the  guide  of  this  statute,  the  person  in- 
voking it  must,  under  color  of  title,  have  actual  possession  of  some  part  of  the 
tract  in  the  name  of  the  whole,  and  he  must  exercise  tbe  usual  acts  of  owner- 
ship over  the  whole  tract  during  the  period  of  10  years.  See  same  section 
(3223)  Kev.  St.  1879.  What  will  be  usual  acts  of  ownership  must  depend 
upon  the  situation  of  the  property  and  the  uses  to  which  it  would  usually  be 
put  in  connection  with  the  whole.  Here  the  part  in  dispute  seems  to  have 
been  unimproved,  and  largely  in  a  state  of  nature;  not  even  inclosed.  The 
fact  that  Ann  McCourtney  did  assert  and  defend  her  possession  to  the  whole 
trace  against  the  assaults  of  the  alleged  superior  title  of  Sloan  and  Krepps  is 
an  act  of  ownership.  In  view  of  the  condition  of  the  property  and  the  evi- 
dence of  abandonment  of  actual  possession  by  Goodwin,  the  defendant  made 
a  showing  upon  which  Ann  McCourtney  would  have  been  entitled  to  go  to  a 
jury. 

The  question  remains  whether  the  defendant  can  avail  herself  of  the  posses- 
sion by  her  mother.  Ann  McCourtney' s  claim  came  to  her  through  her  de- 
ceased husband.  Under  the  law  as  it  then  stood  she  was  entitled  to  her  quar- 
antine in  the  whole  plantation  until  dower  was  assigned,  which  it  appears 
was  never  done.  Her  possession  of  the  estate  of  her  deceased  husband  was 
not  adverse  to  his  heirs.  Brown  v.  Moore,  74  Mo.  633;  Roberts  v.  Nelson,  87 
Mo.  229.    She  held  these  245  acres  as  a  part  and  parcel  of  the  whole  tract  of 
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480  arpents,  and  by  the  same  right.  The  position  that  defendant  acquired  the 
property  by  inheritance  from  her  mother  is  untenable.  She  takes  by  inherit- 
ance from  her  father.  While  Ann  McCourtney's  possession  was  not  adverse 
to  the  heirs,  it  was  evidently  adverse  to  all  the  world,  except  those  who  may 
be  entitled  to  the  property  on  the  expiration  of  her  estate.  If  the  full  period 
of  adverse  possession — 10  years — expired  before  the  death  of  Ann  McCourt- 
ney, then  the  title  of  Goodwin  was  barred,  and  Link  and  Howell  took  noth- 
ing by  the  quitclaim  deed. 

Whether  there  was  such  a  privity  between  the  widow,  whoee  estate  was 
bnt  a  life-estate,  and  the  heirs  of  the  deceased  husband,  as  to  permit  the  heirs 
to  tack  their  possession  to  that  of  the  widow,  presents  a  more  difficult  ques- 
tion. Speaking  of  what  will  constitute  such  privity,  it  was  said  in  Crispen 
v.  ffannavan,  50  Mo.  549:  "There  must  be  a  privity  of  grant  or  descent,  or 
some  Judicial  or  other  proceeding  that  shall  connect  the  possession,  so  that 
the  latter  shall  apparently  hold  by  right  of  the  former.  Not  even  a  writing 
is  necessary,  if  it  appear  that  the  holding  is  continuous,  and  under  the  first 
entry."  The  test  question,  it  is  said,  is  *  whether  the  occupation  of  the  sub- 
sequent tenant  is  referable  to  the  same  entry,  and  under  the  same  'claim  of 
right,1  as  it  is  called,  as  that  of  the  prior  occupant;  in  other  words,  whether 
the  occupation  of  the  one  constitutes  but  a  continuation  of  the  possession  of 
the  other."    Sedg.  &  W.  Tr.  Title  Land,  8  747. 

In  a  late  case  in  Massachusetts  the  court  made  use  of  the  very  pertinent  ob- 
servations: "It  is  claimed  that  there  is  no  such  privity  between  the  life-tenant 
and  the  remainder-man,  because  the  latter  in  no  sense  claims  under  the  for- 
mer. But  the  answer  is  that  both  claim  under  the  same  will,  or  by  one  title. 
The  disseisin,  which  was  commenced  by  the  testatrix,  is  continued  by  each 
in  accordance  with  that  title,  and  is  referred  by  each  only  to  the  entry  of  the 
testatrix."  Haynes  v.  Boardman*  119  Mass.  415.  Here  Ann  McCourtney 
and  the  children  of  herself  and  her  former  husband  hold  by  the  same  right. 
The  disseisin  which  was  commenced  by  Ann  McCourtney  is  continued  by  the 
children.  When  her  estate  ends,  that  of  the  children  begins.  Both  estates 
take  their  origin  in  and  by  virtue  of  the  same  color  of  title,  and  there  is  no 
interruption  of  the  disseisin;  so  that  there  can  be  no  restoration  of  seisin  of 
the  true  owner.  While  there  are  cases  and  statements  in  text-books  which 
would  lead  to  a  different  result;  still  we  believe  the  authorities  before  cited 
assert  the  correct  rule,  and  it  follows  from  them,  as  well  as  from  right  reason, 
that  the  possession  of  the  heirs  and  that  of  the  widow  may  be  tacked  for  the 
purpose  of  making  up  the  statutory  period  of  limitation.  It  therefore  follows 
that  if  Goodwin  failed  or  refused  to  pay  the  notes  which  he  gave  in  part  pay- 
ment for  his  purchase  of  the  245  acres,  and  that  he  abandoned  the  possession 
thereof,  and  that  Ann  McCourtney,  or  she  and  the  heirs  of  Martin  McCourt- 
ney, for  a  period  of  10  years  had  actual  possession  of  a  part  of  the  480  ar- 
pents, and  during  that  period  claimed  the  whole,  and  exercised  over  the 
whole  the  usual  acts  of  ownership,  then  the  defendant  should  prevail,  and 
Appropriate  instructions  should  be  given  on  this  theory  of  the  case.  The  plain- 
tiff's fourth  instruction  should  be  refused;  for  under  it  and  the  admission  as 
to  want  of  actual  possession  in  Ann  McCourtney  the  finding  could  only  be  for 
the  plaintiff  on  the  statute  of  limitations. 

2.  It  is  competent  to  show  that  suits  were  prosecuted  against  Goodwin  and 
McCourtney  for  the  land  prior  to  the  one  commenced  by  Sloan  and  the  heirs 
•of  Krepps,  for  they  show  a  cause  and  reason  why  Goodwin  left  the  property 
and  failed  or  refused  to  pay  the  notes,  namely,  that  he  abandoned  the  property 
because  of  that  litigation.  Should  proper  objections  be  made  to  secondary 
evidence,  the  records  of  those  suits  will  be  the  best  evidence  of  what  was  done. 
No  more  need  be  said  in  respect  to  the  opinion  of  the  court  in  Sloan  et  al.  v. 
Jiacon  et  al.,  now  agreed  into  this  record. 

3.  A  further  question  is  whether  the  plaintiff,  claiming  as  he  does  under 
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George  W.  Link,  can  recover  on  the  title  acquired  by  Link  from  Goodwin  by 
the  quitclaim  deed,  or  whether  that  title  inured  to  the  benefit  of  Mary  I. 
Link,  the  then  wife  of  George  W.  Link.  It  is  a  rule  of  equity  everywhere 
that  a  person  placed  in  a  situation  of  trust  and  confidence  with  respect  to  the 
subject  of  a  purchase  cannot  retain  the  purchase  for  his  own  benefit.  He 
•cannot  hold  onto  the  purchase  when  he  has  a  duty  to  perform  inconsistent 
with  his  position  of  purchaser.  No  more  confidential  relation  is  known  to 
the  law  than  that  of  husband  and  wife.  It  would  be  a  sad  commentary  on 
•our  laws  if  the  husband  were  permitted  to  buy  up  an  old  claim  to  bis  wife's 
property,  which  had  been  abandoned  for  13  or  14  years,  and  with  it  turn  her 
•out  of  possession.  In  SwUtshelm's  Appeal,  56  Pa.  St.  475,  a  married  woman 
purchased  an  undivided  interest  in  certain  lands  subject  to  liens  thereon,  and 
in  which  lands  her  husband  was  a  joint  owner.  Her  interest  was  sold  under 
-the  liens,  in  her  absence,  and  purchased  by  the  husband,  without  her  consent. 
-Says  the  court,  in  respect  of  this  purchase  by  the  husband:  ."No  court  of  law 
or  equity  could  ever  permit  so  gross  an  abuse  of  the  marriage  relations.  The 
•only  effect  of  the  purchase  by  the  defendant  was  to  preserve  the  estate  for 
>his  wife,  the  plaintiff,  and  the  court  below  were  clearly  right  on  this  point." 
In  Yowng  v.  Adams,  14  B.  Mon.  107,  one  theory  of  the  case  which  the  evi- 
dence tended  to  show  was  that  the  husband  took  possession  of  a  tract  of  land 
of  his  wife,  her  claim  of  title  extending  to  the  whole  tract.  He  then  pur- 
chased a  claim  to  an  undivided  one-third,  which  claim  so  purchased  was  ad- 
verse to  the  claim  of  the  wife  to  the  whole.  He  sold  off  parts  of  the  tract  to 
-different  persons.  The  wife  did  not  join  in  these  deeds,  and  after  his  death 
she  brought  ejectment  against  the  persons  to  whom  the  husband  had  sold 
parts  of  the  land.  It  was  held  that  if  the  husband  took  possession  of  the 
whole  survey  under  the  claim  of  his  wife,  and  claimed  the  whole  of  the  land 
as  hers,  then  the  purchase  of  the  outstanding  claim  of  one-third  inured  to  her 
benefit,  even  as  against  the  husband's  grantees.  As  a  general  rule  of  law,,  if 
one  tenant  in  common  purchase  an  outstanding  adverse  title,  he  cannot  use 
it  to  evict  the  other  co-tenants,  and  the  purchase  will  inure  to  the  benefit  of 
all  of  the  tenants  in  common.  Jones  v.  Stanton,  11  Mo.  433;  Picotv.  Page, 
26  Mo.  416.  "So  a  release  of  a  right  made  to  a  particular  tenant  for  life,  or 
in  taile,  shall  aid  and  benefit  him  or  them  in  the  remainder."    Co.  Litt.  §  453.' 

Now,  the  evidence  in  this  case  tends  to  show  that  Goodwin  refused  to  pay 
the  notes  which  he  gave  to  Martin  McGourtney  for  part  of  the  purchase  price 
of  the  245  acres;  that  Goodwin  abandoned  the  possession  of  the  land;  that 
Ann  McCourtney,  the  widow  of  Martin  McCourtney,  claimed  the  whole  480 
arpents,  and  defended  her  claim  thereto  against  adverse  claims.  She  was  in 
possession  of  a  part  at  least,  claiming  the  whole  from  1852  to  1866,  when  the 
defendant,  as  one  of  the  children  of  Ann  and  Martin  McGourtney,  became 
entitled  to  her  share  of  the  lands  of  her  deceased  parents.  It  was  the  duty 
of  George  W.  Link  as  the  husband  of  the  defendant  to  protect,  and  not  de- 
stroy, his  wife's  inheritance.  He  had  a  marital  right  and  curtesy  initiate  in 
his  wife's  lands.  When  he  purchased  this  adverse  claim  from  Goodwin,  the 
claim  thus  acquired  inured  to  the  benefit  of  himself  and  wife,  according  to 
their  interests  in  the  land  before  the  purchase.  He  and  his  grantees,  as 
Against  her,  had  no  other  interest  in  the  property  than  he  had  before  the  pur- 
chase. It  remained  but  a  marital  interest;  and,  as  the  divorce  was  for  his 
fault,  he  forfeited  all  right  to  her  real  estate.  It  follows  from  what  has  been 
raid  that  the  defendant's  fourth  instruction  should  have  been  given. 

The  court  also  erred  in  giving  the  plaintiff's  first  instruction,  for  it  deprived 
the  defendant  of  all  of  her  defenses  save  that  "of  title  acquired  by  Ann  Mc- 
Courtney under  the  statute  of  limitations."  To  the  defense  we  have  been 
•considering  it  is  not  necessary  that  Ann  McCourtney  should  have  had  10 
years'  adverse  possession.  It  is  enough  to  entitle  this  defense  to  prevail  to 
show  that  Goodwin,  in  1853  or  prior  thereto,  declined  to  pay  the  notes,  and 


608  SOUTHWESTERN  REPORTER,  vol.  10.  [Mo. 

abandoned  the  possession  of  the  property,  and  that  Ann  McCourtney  there- 
after and  to  her  death  claimed  the  land,  and  defended  the  title  against  the 
adverse  claim  of  Sloan  and  the  heirs  of  Krepps.  If  we  are  correct  in  saying 
that  the  purchase  of  this  adverse  claim  by  George  W.  Link  inured  to  the  bene- 
fit of  himself  and  his  wife,  and  to  himself  only  to  the  extent  of  his  marital 
interest  in  his  wife's  property,  then  this  defense  is  available  to  defendant  in 
an  action  of  ejectment  under  the  general  denial.  The  judgment  is  therefore- 
reversed,  and  the  cause  remanded  for  a  new  trial* 

Barclay,  J.,  not  sitting*    The  other  judges  concur. 


Mason,  Sheriff,  v.  Gitchell  et  at 

(Supreme  Court  of  Missouri.    February*,  1889.) 

Taxation— Tax  Sale— Wife's  Sepabate  Property— Right  to  Surplus. 

Under  Rev  St.  Mo.  1879,  §  8295,  providing  that  the  rents,  etc.,  and  proceeds  of, 
and  the  husband's  interest  in,  the  wife's  realty,  shall  be  exempt  from  seizure  for- 
his  debts,  except  debts  for  family  necessaries,  and  that  no  conveyance  thereof  by 
the  husband  shall  be  valid  unless  the  wife  joins,  the  husband's  interest  in  the  wife'* 
land  does  not  pass  by  a  sale  under  a  judgment  in  a  suit  for  taxes,  to  which  the  hus- 
band, but  not  the  wife,  is  a  party ;  ana,  as  against  the  purchaser  at  such  sale,  the  wife 
is  entitled  to  the  surplus  arising  from  a  subsequent  tax  sale  of  the  land.  Following 
QitcheU  v.  Mesgmer,  87  Ma  131. 

Appeal  from  St.  Louis  circuit  court;  W.  H.  Horner,  Judge. 

Bill  of  interpleader  by  I.  M.  Mason,  sheriff,  against  Charles  E.  Gitchell  and 
Lina  V.  Newman.  Gitchell  appeals.  Rev.  St.  Mo.  1879,  §  3295,  provider 
"The  rents,  issues,  and  products  of  the  real  estate  of  any  married  woman, 
and  ail  moneys  and  obligations  arising  from  the  sale  of  such  real  estate,  and 
the  interest  of  her  husband  in  her  right  in  any  real  estate  which  belonged  to 
her  before  marriage,  or  which  she  may  have  acquired  by  gift,  grant,  devise, 
or  inheritance,  during  coverture,  shall,  during  coverture,  be  exempt  from 
attachment  or  levy  of  execution,  for  the  sole  debts  of  her  husband;  and  no 
conveyance  made  during  coverture  by  such  husband,  of  such  rents,  issues, 
and  products,  or  of  any  interest  in  such  real  estate,  shall  be  valid,  unless  the 
same  be  by  deed  executed  by  the  wife  jointly  with  the  husband,  and  acknowl- 
edged by  her:  •  *  *  provided,  such  annual  products  may  be  attached  or 
levied  upon  for  any  debt  or  liability  of  her  husband  created  for  necessaries 
for  the  wife  and  family,  and  for  debts  for  labor  or  materials  furnished  upon 
or  for  the  cultivation  or  improvement  of  such  real  estate. " 

8.  Hermann*  for  appellant.  Joseph  8.  Dobyns,  for  Lina  V.  Newman,  re* 
spondent. 

Kay,  C.  J.  This  is  the  same  case,  in  another  form,  as  the  ejectment  case- 
of  Gitchell  v.  Messmer,  reported  in  87  Mo.  131.  In  said  ejectment  suit  the 
plaintiff,  Gitchell,  claimed  title  under  a  judgment  recovered  in  a  suit  by  the 
collector  in  1878,  to  enforce  the  lien  against  the  property  for  unpaid  taxes  for 
the  years  from  1871  to  and  including  1876,  to  which  Lina  Y.  Newman  was  not 
a  party,  although  her  husband  was.  Since  the  institution  of,  and  during  the 
pendency  of,  said  suit  in  ejectment  by  said  Gitchell  against  Messmer,  who  was 
the  tenant  in  possession  under  Mrs.  Newman,  the  collector  brought,  it  seems, 
another  suit  for  unpaid  taxes,  for  other  and  subsequent  years,  the  defendants 
therein  being  the  said  Gitchell  and  said  Lina  V.  Newman,  (who  are  the  in- 
terpleaders in  this  cause,)  and  Socrates  Newman,  the  husband  of  said  Lina 
V.  Newman.  Under  a  judgment  duly  rendered,  and  an  execution  regularly 
issued  thereunder,  the  lot  was  sold  for  the  taxes  of  these  subsequent  years,  and 
at  this  sale,  which  was  the  second  sale  thereof  for  taxes,  Mrs.  Lina  M.  New- 
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man  (who,  it  seems,  is  a  different  person  from  Mrs.  Lina  V.  Newman,  for- 
merly Lina  Vitalis)  became  the  purchaser,  at  and  for  a  sum  which  was  more 
than  sufficient  to  satisfy  the  judgment  and  costs.  The  surplus  in  the  sheriff's 
hands,  arising  from  this  sale,  which  amounted  to  some  $2,600,  was  claimed 
by  both  Gitchell  and  Mrs.  Lina  V.  Newman.  The  said  Mason,  sheriff  as 
aforesaid,  filed  the  present  bill  to  require  these  parties  to  interplead  and  settle 
the  title  to  this  money.  Upon  a  trial  of  the  issues  the  court  found  for  Mrs. 
Newman,  and  the  interpleader,  Gitchell,  has  appealed  from  the  judgment  in 
her  favor. 

There  is  no  dispute  as  to  the  facts  in  the  present  record,  but  an  agreed 
statement  thereof,  which,  in  brief,  shows  the  claims  of  the  parties  upon  the 
funds  in  question  to  be  in  accordance  with  their  respective  titles,  which  are 
the  same  as  those  heretofore  litigated  in  the  said  ejectment  suit,  and  reviewed 
by  this  court  in  87  Mo.  supra. 

The  position  and  claim  of  interpleader,  Gitchell,  in  the  cause  now  before 
us,  is  in  hostility  to  the  views  entertained  by  this  court  in  the  ejectment  suit, 
as  to  the  interests  acquired  by  the  said  Gitchell  under  the  tax-suit  proceedings 
and  judgment.  He  asserts  a  claim  on  this  fund  now  In  controversy,  upon 
the  theory  that  he  acquired  an  interest  as  purchaser  at  the  first  tax  sale,  and 
that  the  purchase  price  bid  by  Lina  M.  Newman  at  this  second  sale  of  the  lot 
for  taxes  was  paid  for  his  said  interest  so  acquired  in  the  said  former  tax  pro- 
ceedings. It  appears  in  this  record,  as  in  the  said  ejectment  suit,  that  Mrs. 
Lina  V.  Newman,  who  was  the  owner  in  fee  of  the  property,  was  not,  as  before 
stated,  made  a  party  defendant  in  said  first  tax  suit,  but  that  said  Bigelow, 
Hilton,  and  Socrates  Newman,  the  husband  of  Lina  V.  Newman,  were.  It 
is  apparent  from  the  record  that  said  Bigelow  and  Hilton  had  no  interest  in 
the  lot  when  the  first  tax  suit  was  brought.  Indeed,  this  is  conceded  on  all 
hands;  but  the  claim  for  Gitchell,  made  in  this,  case,  is  that  the  husband's  in- 
terest in  the  wife's  land  was  vendible  on  execution,  and  that  he  acquired  it 
by  the  first  sale. 

We  are  not  dissatisfied  with  the  views  heretofore  held,  as  to  the  meaning, 
scope*  and  effect  of  section  8295,  Rev.  St.,  and  are  not  at  all  inclined  to  over- 
rule our  prior  decision  thereon,  which  we  would,  in  effect,  have  to  do,  to  sus- 
tain the  position  of  counsel  for  Gitchell  on  this  appeal.  It  can  serve  no  use- 
ful purpose  to  again  go  into  the  learning  upon  the  subject,  as  to  the  nature, 
character,  and  extent  of  the  right  of  the  husband,  if  any,  under  said  statute. 
It  is  sufficient  to  refer  to,  and  again  approve,  what  has  been  said  by  us  in 
that  behalf  in  Gitchell  v.  Mesmner,  supra;  Barm  v.  Bangert,  92  Mo.  167,  4 
S.  W.  Rep.  677,  and  cases  cited;  Mueller  v.  Kaesmann,  84  Mo.  318.  Of  the 
several  defendants  in  this  second  tax  suit,  Mrs.  Lina  V.  Newman  was  the 
only  one  who  had  the  ownership  and  substantial  and  real  interest  in  .the  land, 
and,  as  the  purchase  money  paid  by  said  Lina  M.  Newman  at  the  tax  sale 
arose  therefrom,  Mrs.  Lina  V  Newman  is  clearly  entitled  to  the  surplus, 
after  satisfying  the  judgment  and  costs.  As  to  the  alleged  hardships  suf- 
fered in  this  behalf  by  the  state  and  said  Gitchell,  it  is,  we  think,  sufficient 
to  say  that  the  collector  omitted  to  make  the  owner  of  the  property  a  party 
defendant  in  the  first  tax  suit,  and  said  Gitchell  was  notified  and  warned,  at 
the  sale  and  prior  to  his  purchase,  that  the  defendant  in  the  execution  had  no 
interest  in  the  property,  and  he  therefore  bought  with  knowledge  and  at 
his  peril. 

%     This  leads  to  an  affirmance  of  the  judgment,  and  it  is  accordingly  so  or- 
dered.   All  concur. 

v.lOs.w.no.10— 39 
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Nall  c.  Wabash,  St.  L.  &  P.  By.  Co. 
(Supreme  Court  of  Missouri.    February  4, 1889.) 

Courts— Supreme  Cottbt-^Jurisdiction— Amount— Federal  Question. 

A  petition  alleged  that  defendant,  a  railway  company,  received  and  agreed  to 
carry  plaintiff's  goods  to  a  given  point,  but  lost  them ;  the  action  being  based  on 
common-law  liability,  and  not  on  Rev  St.  Mo.  §  598,  allowing  a  recovery  against  the 
carrier  receiving  the  goods,  if  lost  by  the  negligence  of  a  connecting  carrier,  with 
a  right  of  action  over  by  the  receiving  carrier  against  the  latter.  The  answer  al- 
leged the  contract  to  be  for  the  delivery  of  the  goods  at  the  terminus  of  defendant's 
line  to  a  connecting  railroad,  of  which  it  averred  performance.  The  court,  trying 
the  case  without  a  jury,  rendered  judgment  for  plaintiff  for  less  than  $100,  but  upon 
what  ground  did  not  appear.  No  instructions  were  asked  or  given  referring  to  any 
federal  question,  and  the  motion  for  a  new  trial  was  made  on  several  grounds,  one 
being  that  the  statute  on  which  the  court  based  its  finding  was  unconstitutional, 
and  interfered  with  commerce  between  citizens  of  different  states.  Held,  that  no 
federal  question  was  presented,  and  that  the  supreme  court  had  no  jurisdiction. 

Appeal  from  circuit  court,  Macon  county;  Andrew  Ellison,  Judge. 

Action  by  J.  M.  Nail  against  the  Wabash,  St.  Louis  &  Pacific  Railway 
Company,  to  recover  for  the  loss  of  certain  freight  delivered  to  defendant  by 
plaintiff  for  transportation.  Trial  by  the  court,  judgment  for  plaintiff  for 
^81.66,  and  defendant  appeals;  the  record  being  first  sent  to  the  Kansas  City 
court  of  appeals,  and  thence,  on  the  motion  of  defendant,  transferred  to  tho 
supreme  court,  on  the  ground  that  a  federal  question  was  involved.  Be  v.  St. 
Mo.  §  598,  provides  that  a  common  carrier  shall  be  liable  to  the  consignor  for 
loss  of  or  injury  to  goods  received  for  transportation,  though  it  occurs  through 
the  fault  of  another  carrier  through  whose  hands  it  passes,  and  that  the  for- 
mer carrier  may  maintain  an  action  against  the  latter  for  what  it  may  be  re- 
quired to  pay  by  reason  of  its  negligence. 

W>  H.  Blodgett  and  Geo.  S.  Grover,  for  appellant.  Matthews  <£  Spencer, 
for  respondent. 

Ray,  C.  J.  This  cause  was  appealed  from  the  Macon  circuit  court,  and  the 
record  sent  to  the  Kansas  City  court  of  appeals,  where,  upon  motion  of  de- 
fendant, the  cause  was  transferred  to  this  court,  for  the  alleged  reason  "that 
the  issues  in  said  cause  involved  a  construction  of  the  federal  constitution." 
Whether  that  be  so  or  not  depends  upon  the  proper  construction  of  the  plead* 
ing  in  the  cause. 

The  petition  is  as  follows:  Plaintiff  states  and  alleges  that  on  the  26th  day 
of  February,  1888,  he  owned  certain  goods  and  chattels,  to- wit,  one  cook  stove 
and  one  box  of  household  goods;  that  the  defendant  is  a  railroad  corporation, 
under  the  laws  of  the  state  of  Missouri,  and  a  common  carrier  of  persons, 
goods,  and  merchandise,  and  was  such  at  the  time  the  said  corporation  under- 
took to  ship  and  carry  the  property  and  goods  of  plaintiff,  hereinafter  men- 
tioned; that  on  the  26th  day  of  February,  1883,  the  defendant  owned  and 
operated  a  railroad,  known  as  the  "Wabash,  St.  Louis  &  Pacific  Railway," 
running  through  the  city  of  Macon,  upon  which  road  the  defendant  ran  and 
operated  its  engines  and  cars,  and  transported  and  carried  goods,  wares,  and 
merchandise  as  a  common  carrier;  that  on  said  26th  day  of  February,  1888, 
the  plaintiff  delivered  to  the  defendant  one  cook  stove  and  one  box  of  house- 
hold goods,  in  good  condition,  for  transportation  from  the  city  of  Macon, 
aforesaid,  to  Corinth,  Ky.;  that  plaintiff  paid  them  the  price  demanded  for  . 
carrying  said  goods,  to- wit,  $7.70;  and  that  in  consideration  of  said  price, 
paid  as  aforesaid,  the  defendant,  as  such  common  carrier,  undertook  and 
agreed  to  carry  and  transport  said  goods  from  the  city  of  Macon  to  Corinth, 
Ky.,  and  deliver  the  same  in  like  good  order,  within  a  reasonable  time. 
Plaintiff  states  that  defendant  has  failed  to  perform  its  undertaking  as  such 
common  carrier,  and  has  failed  to  deliver  said  goods,  as  aforesaid,  at  said 
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point  of  delivery,  and  the  same  have  been  a  loss  to  this  plaintiff  of  the  whole 
thereof;  that  the  value  of  said  goods  was  $100,  and  plaintiff  has  been  damaged 
by  reason  of  the  premises  in  the  full  value  thereof;  and  he  therefore  asks 
judgment  for  the  same,  with  costs  of  this  action. 

The  answer  of  defendant' was  as  follows:  (1)  It  admitted  that  it  was 
a  railroad  corporation  under  the  laws  of  the  state  of  Missouri;  (2)  that  on  the 
26th  day  of  February,  1888,  it  owned  and  operated  a  railroad  known  as  the 
**  Wabash,  St.  Louis  &  Pacific  Railway,"  running  from  and  through  the  city 
of  Macon;  (8)  it  denied  each  and  every  other  allegation  in  plaintiff's  petition. 
For  further  answer,  it  averred  that  it  received  from  one  J.  M.  Nail,  at  Macon 
City,  Mo.,  on  or  about  the  26th  day  of  February,  1883,  one  box,  said  to  con- 
tain certain  household  goods,  and  one  cook  stove,  marked  "J.  M.  Nail,  Cor- 
inth, Ky.,"  to  be  transported  by  it  to  St.  Louis,  Mo.,  and  there  delivered  to 
a  connecting  line,  for  the  consideration  named,  and  only  upon  the  terms  and 
conditions  stated  in  a  certain  special  printed  and  written  contract  or  bill  of 
lading,  then  and  there  executed  by  it,  and  delivered  to  said  J.  M.  Nail;  which 
special  contract  or  bill  of  lading  was  in  words  and  figures  as  follows,  to- wit: 

"Maoon  Station,  February  26, 1888. 

"Received  of  J.  M.  Nail,  by  the  Wabash,  St.  Louis  &  Pacific  Railway  Com- 
pany, the  following  property,"  in  apparent  good  order,  (except  as  noted,)  to  be 
forwarded  to  same,  connecting  line,  St.  liOuis  station,  on  its  line,  upon  the 
following  conditions  and  limitations,  by  notice  or  otherwise,  defining  the  lia- 
bility or  undertaking  of  this  company,  and  the  right  of  any  owner  or  con- 
signee hereunder:    *    *    • 

"It  is  further  agreed  that  this  company  shall  not  be  held  accountable  for  any 
damage  or  deficiency  in  packages,  after  the  same  shall  have  been  receipted  for 
in  good  order  by  consignees  or  their  agents,  and  that  the  liability  of  this  com- 
pany as  a  common  carrier  hereunder  shall  cease  on  the  arrival  of  the  goods  or 
property  at  the  station  or  depot  of  delivery.  After  such  arrival  the  relation 
hIihII  be  that  of  warehouseman  simply,  and  freight  carried  by  this  company 
roust  be  removed  from  the  station,  during  business  hours,  within,  twenty* 
four  hours  after  its  arrival,  or  it  will  be  stored  at  the  owner's  risk  and  ex- 
pense.   *    *    * 

'•In  the  event  of  the  loss  of  any  property  for  which  this  company  may  be 
responsible  under  this  receipt,  the  value  or  cost  of  the  same  at  the  point  and 
time  of  shipment  is  to  govern  the  settlement  of  the  same. 

44 Notice.  In  accepting  this  contract,  the  shipper,  or  the  other  agent  of  the 
owner  of  the  property  carried,  expressly  accepts  and  agrees  to  all  its  stipula- 
tions, exceptions,  and  conditions.    •    *    * 


Marin  and  Destination. 


No.  Fk'gs. 


Description  of  Articles. 


Weight,  Subject  to 
Correction. 


J.  M.  Nail, 

Corinth,  Ky. 


1  Box  H.  H.  Goods 

1  Cook  Stove. 

O.  R.  Rel. 
Paid  on  acct.,  $7.70. 

McRoberts,  Agent. " 


570  lbs. 


Defendant  says  that  it  safely  transported  said  box  of  household  goods  and 
said  cook  stove  from  said  Macon,  Mo.,  to  the  terminus  of  its  line  of  railroad 
at  St.  Louis,  Mo.,  and  there  delivered  said  goods,  on  or  about  March  8, 1883, 
to  a  connecting  line  for  transportation  to  the  place  of  destination,  as  aforesaid. 
Wherefore,  having  fully  answered,  defendant  asks  to  be  discharged*  with  its 
costs  in  this  behalf  expended.  H  hy  Google 
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It  appears  by  the  record  that  the  cause  was  tried  before  the  court,  sitting  as 
a  jury,  on  the  8th  of  March,  1884.  It  also  further  appears  that  both  parties, 
at  the  trial,  relied  on  the  special  contract  or  bill  of  lading  set  up  in  and  made 
a  part  of  defendant's  answer*  as  hereinbefore  set  out,  but  differed,  it.  seems, 
as  to  its  proper  construction. 

It  further  appears  that  plaintiff  testified  in  his  own  behalf,  as  follows:  "I 
shipped  one  box  and  one  cook  stove  on  the  Wabash,  St.  Louis  &  Pacific  Rail- 
way from  Macon  City,  Mo.,  on  the  26th  day  of  February,  1888,  to  be  delivered 
at  Corinth,  Ky.  *  *  *  The  articles  amounted  in  value  to  the  sum  of 
$81.66.  *  *  *  I  delivered  the  goods  and  stove  above  mentioned  to  de- 
fendant's agent,  at  their  depot,  in  Macon  City,  Mo.  I  paid  $7.70  freight 
charges  to  defendant's  agent,  and  took  his  receipt  for  the  same.  I  sent  that  re- 
ceipt to  R.  L.  Matthews,  my  attorney,  at  Macon  City,  Mo.  I  have  never  re- 
ceived said  goods,  or  any  part  of  them.  I  have  never  received  any  compen- 
sation for  the  loss  of  said  goods,  or  any  part  of  them.  I  have  frequently  in- 
quired for  said  goods  at  the  railway  depot  at  Corinth,  Ky.;  the  last  time 
about  three  months  ago." 

I.  W.  Nail,  for  plaintiff,  testified,  as  follows:  "•  ♦  •  I  saw  the  plaintiff 
deliver  one  cook  stove  and  one  box  at  the  depot  of  the  Wabash,  St.  Louis  * 
Pacific  Railway  in  Macon  City,  Mo.,  in  February,  1883*  I  saw  the  goods 
marked.  They  were  marked  to  Corinth,  Ky.  I  can't  state  what  all  was  in 
the  box.  It  was  household  plunder  of  various  kinds.  The  plaintiff  has  never 
received  said  goods,  or  any  part  of  them,  or  any  compensation  for  them." 

The  testimony  on  the  part  of  defendant,  as  shown  by  the  record,  shows  very 
clearly  that,  at  the  date  of  this  transaction,  defendant  owned  and  operated  a 
line  of  railroad  from  Macon  City,  Mo.,  to  St.  Louis,  Mo.;  that  the  latter  point 
was  the  terminus  of  defendant's  line  in  that  direction,  and  that  It  did  not  own 
or  operate  any  line  of  railway  extending  southward  or  eastward  from  St. 
Louis  to  Corinth,  Ky.;  that  the  connecting  lines  between  St.  Louis,  Mo.,  and 
Corinth,  Ky.,  were  the  St.  Louis  Transfer  Company  and  the  Cairo  Short  Line; 
and  that  the  usual  route  of  shipment  of  goods  from  Macon  City,  Mo.,  to  Cor- 
inth, Ky.,  was  over  the  Wabash  Line  to  St.  Louis,  Mo.,  and  from  thence  over 
the  St.  Louis  Transfer  Co.  and  Cairo  Short  Line  to  Corinth,  Ky. 

The  testimony  also  shows  that  the  goods  in  question  were  promptly  shipped 
from  Macon  City,  Mo.,  to  St.  Louis,  Mo.,  and  there  delivered  to  the  St.  Louis 
Transfer  Company,  and  by  it  to  the  Cairo  Short  Line,  for  further  transporta- 
tion to  Corinth,  Ky.,  the  point  of  destination,  but  were  lost,  and  never  came 
to  hand,  although  frequently  demanded. 

This  was  the  substance  of  the  evidence  in  the  cause.  The  plaintiff,  it  seems, 
asked  no  instructions,  and  the  court  gave  none  of  its  own  motion.  The  de- 
fendant, however,  asked  the  following  instructions:  **(1)  The  court,  sitting 
as  a  Jury,  declares  that,  under  the  pleadings  and  evidence  in  this  case,  the 
plaintiff  is  not  entitled  to  recover,  and  the  finding  and  the  verdict  must  be  for 
the  defendant.  (2)  The  court  declares  the  law  to  be  that  a  common  carrier 
may,  by  special  contract,  limit  either  its  common-law  or  statutory  liability  as 
such  common  carrier;  and  if  the  court  finds  from  the  evidence  that  the  de- 
fendant, as  a  common  carrier,  entered  into  a  special  contract  with  the  plain- 
tiff, on  or  about  the  26th  day  of  February,  1883,  to  transport  over  its  line  of 
road,  for  a  certain  reward  or  hire,  the  goods  of  plaintiff  named  in  said  special 
contract  or  bill  of  lading,  from  the  city  of  Macon,  Mo.,  to  the  city  of  St.  Louis, 
Mo.,  and  there  deliver  said  goods  to  a  connecting  line,  to  be  by  it  forwarded 
to  Corinth,  Ky.,  their  ultimate  destination,  and  further  finds  from  the  evi- 
dence that  the  defendant  properly  peif  ormed  all  on  its  part  to  be  performed 
under  the  terms  of  said  contract,  then  the  plaintiff  cannot  recover  in  this  ac- 
tion, and  their  verdict  must  be  for  the  defendant," — which  the  court  refused. 
The  defendant  thereupon  duly  excepted  to  the  ruling  of  the  court  in  this  par- 
ticular, and  Ihis  was  the  only  exception  made  or  saved  to  the  rulings  of  the 
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court  at  the  trial  of  the  cause.  The  court  thereupon  found  for  the  plaintiff, 
and  assessed  his  damages  at  the  sum  of  $81.66.  and  entered  judgment  accord- 
ingly. The  defendant,  after  unsuccessful  motions  for  new  trial,  and  in  arrest 
of  judgment,  took  an  appeal,  and  the  case  is  here,  as  aforesaid. 

A  careful  examination  of  the  pleadings  in  the  cause,  as  we  understand 
them,  will,  we  think,  show  that  the  issues  in  the  cause  do  not  involve  a  con- 
struction of  the  federal  constitution  or  other  federal  question,  and  that  conse- 
quently we  have  no  jurisdiction  or  the  case;  the  amount  involved  being  $100 
only.  The  petition,  as  we  understand  it,  sets  out  the  ordinary  action  at  com- 
mon law;  alleging  the  delivery  of  certain  goods  to  the  defendant,  as  a  common 
carrier,  at  Macon  City,  Mo.,  for  shipment  to  Corinth,  Ky.;  the  subsequent  loss 
thereof;  and  the  failure  of  defendant  to  redeliver  them  to  plaintiff  at  their 
destination,  to  his  damage  in  the  sum  of  $100. 

The  petition  makes  no  reference  whatever  to  section  598  of  the  Revision  of 
1879,  either  by  reference  to  its  title,  the  date  of  its  passage,  subject-matter,  or 
otherwise;  nor  does  it  state  the  facts  necessary  to  evoke  the  liability  or  duty 
imposed  by  that  statute,  or  in  any  way  show  that  the  same  was  in  the  mind 
of  the  pleader.  The  statute,  therefore,  has  nothing  whatever  to  do  with  the 
case  made  by  the  pleading,  and  is  wholly  foreign  to  the  case  at  bar.  The 
answer  of  defendant,  in  substance,  alleges  that,  by  its  contract  of  shipment, 
it  was  only  bound  to  carry  the  goods  to  the  end  of  its  line  at  St.  Louis,  Mo., 
and  then  forward  the  same  to  plaintiff  by  connecting  lines;  and  avers  that  it 
fully  performed  its  contract  in  that  behalf,  and  is  not  responsible  for  their 
subsequent  loss. 

The  record,  as  we  understand  it,  fails  to  disclose,  with  certainty,  upon  what 
the  court  below  based  its  finding,  in  its  determination  of  the  cause.  It  gave 
no  instructions  whatever,  and  the  only  exception  made  or  saved  toils  rulings, 
at  the  trial,  was  its  refusal  to  give  the  instructions  asked  by  the  defendant. 
That  refusal  may  be  accounted  for  upon  either  of  several  conjectures.  The 
court,  it  is  true,  may  have  held  that  a  common  carrier  could  not  limit  its  stat- 
utory liability  as  such  carrier;  or  that  the  action  was  an  ordinary  common- 
law  action,  upon  a  common-law  contract,  not  based  upon  or  having  any 
connection  whatever  with  the  statute  in  question ;  or  it  may  have  construed 
the  contract  of  shipment  to  be  a  through  contract,  as  claimed  by  plaintiff,  and 
not  a  limited  one,  as  contended  by  defendant.  Indeed,  one  of  the  reasons  in 
defendant's  motion  for  a  new  trial  was:  "(5)  Because  the  court  erred  in  its 
construction  given  the  contract  of  shipment  or  bill  of  lading  between  plaintiff 
and  defendant."  It  is  true,  another  was:  "(7)  Because  the  statute  on  wiiich 
the  court  based  its  finding  is  unconstitutional,  against  public  policy,  and  inter- 
feres and  obstructs  commerce  between  the  citizens  of  different  states." 

From  the  view  we  have  taken  on  the  question  of  jurisdiction,  it  may  not  be 
our  province  to  determine  the  theory  on  which  the  court  below  refused  the 
instructions  in  question.  But  it  is  familiar  law  that,  in  a  case  like  the  pres- 
ent, an  issue  not  made  by  the  pleadings  or  some  other  appropriate  way  can- 
not be  thrust  into  the  cause  by  the  instructions  asked  by  a  party,  (Buffing- 
ton  v.  Railroad  Co.,  64  Mo.  246;  Waldhier  v.  Railroad  Co.,  71  Mo.  517, 518; 
Bdens  v.  Railroad  Co.,  72  Mo.  213;)  and  that  a  question  not  passed  upon  by 
the  lower  court,  at  the  trial)  cannot  afterwards  be  injected  into  the  cause  by 
motion  for  new  trial  in  the  lower  court,  or  by  assignment  or  brief  in  the  ap- 
pellate court;  much  less  by  a  motion  to  transfer  the  cause  from  one  court  to 
another. 

For  the  reasons  hereinbefore  stated  we  are  of  opinion  that  the  cause  should 
toe  retransf erred  to  Kansas  City  court  of  appeals  for  its  adjudication,  and  it  is 
accordingly  so  ordered. 

All  concur. 
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State  t>.  Stiltz. 
(Supreme  Court  of  Missouri.    February  4, 1889.) 

1.  Homicide— Manslaughter— Instructions. 

In  a  prosecution  for  murder,  where  the  evidence  showed  that  the  defendant  and 
the  deceased  had  been  engaged  in  a  quarrel,  and  that  deceased  was  advancing1  upon 
the  defendant  in  a  threatening  manner,  with  a  rock  in  his  hand,  when  the  defend- 
ant shot  him,  field,  that  an  instruction  on  manslaughter  in  the  second  degree,  based 
on  the  theory  that  the  killing  was  without  design  to  effect  death,  **but  in  a  cruel  or 
unusual  manner, "  was  improper,  but  that  an  Instruction  on  manslaughter  in  the 
fourth  degree  should  have  been  given. 

2.  Same — Self-Defense. 

An  instruction  in  such  case  that  if  the  defendant  brought  on  the  difficulty  termi- 
nating in  the  homicide  by  his  own  willful  and  unlawful  act,  or  of  bis  own  free 
will  and  inclination,  he  could  not  set  up  the  plea  of  self-defense,  no  matter  how  im- 
minent his  peril,  is  erroneous.1 

Rat,  C.  J.,  dissenting. 

Appeal  from  circuit  court,  Hickory  county;  W.  I.  Wallace,  Judge. 
C.  D.  Essex,  A.  S.  Smith,  J.  H.  Childers,  aud  J5.  /.  Emerson,  for  appel- 
lant.   The  Attorney  General,  for  respondent. 

Brace,  J.  The  defendant  was  indicted  by  the  grand  jury  of  Hickory  county 
for  murder  in  the  first  degree,  for  killing  one  Thomas  Moore.  Upon  his  trial 
in  the  circuit  court  of  that  county,  at  the  May  term  thereof,  1888,  he  was  con- 
victed of  murder  in  the  second  degree,  and  sentenced  to  10  years'  imprison- 
ment in  the  penitentiary.  His  motion  for  a  new  trial  and  in  arrest  of  judg- 
ment having  been  overruled,  he  has  brought  his  case  here  by  appeal. 

1.  After  a  careful  examination  and  consideration  of  the  objections  urged 
against  the  action  of  the  court  in  refusing  to  discharge  the  panel  of  jurors  se- 
lected to  try  the  case,  and  in  accepting  and  rejecting  evidence  on  the  trial, 
we  find  nothing  in  them  that  would  warrant  a  reversal  of  the  judgment. 

2.  The  evidence  of  the  first  witness  for  the  state,  and  of  the  first  witness 
for  the  defendant,  will  sufficiently  present  the  facts  connected  with  and  at- 
tendant upon  the  homicide  to  enable  us  to  determine  the  questions  raised  upon 
the  instructions. 

For  the  state,  M.  0.  Wheeler  testified:  "I  an\  acquainted  with  defendant 
and  Moore.  Remember  the  difficulty  between  them  at  Quincy  on  Saturday 
morning.  About  10  o'clock  I  and  Moore  and  L.  Stiltz  and  Win.  Wheeler  and 
Johnson  went  to  barn  to  have  game  of  cards.  Had  few  game*.  Stiltz 
claimed  he  wanted  to  quit.  Moore  said  Stiltz  always  jumped  the  game  when 
he  got  a  little  advantage.  Stiltz  said:  *  It  don't  matter;  I'll  quit.1  They  got 
into  dispute.  Stiltz  ran  to  back  of  barn,  and  got  rock.  Wm .  Wheeler  stopped 
the  racket.  We  went  to  town.  Met  in  town.  We  were  there  a  while.  Re- 
turned to  barn  about  2  or  3  o'clock.  I  and  Geo.  No  well  went  to  barn.  Moore 
and  Stiltz  were  quarreling.  Nowell  and  I  went  in  barn.  Moore  said:  '  Come 
and  see  the  fair  thing.'  We  went  out.  Geo.  Mowell  said:  <  I'll  do  the  fight- 
ing, if  any  is  to  be  done.'  We  got  boys  stopped.  A  few  minutes  after  that 
Moore  went  walking  along.  Stooped  down  and  took  hold  of  a  rock.  Don't 
know  whether  he  picked  it  up  or  not.  Tom  walked  towards  Stiltz.  Stiltz  said ; 
'Haven't  we  settled  that?'  Moore  said:  'Have  I  said  anything  to  you?' 
Stiltz  said:  •  What  did  you  pick  up  that  rock  for?'  Tom  said:  4I  did  not 
pick  up  a  rock.'  Stiltz  said:  « You  are  a  damned  liar;  you  did.'  When  Stiltz 
called  him  a  d — n  liar,  Tom  started  toward  him.  Stiltz  just  raised  his  pistol 
out  of  his  pocket;  just  so  It  could  be  seen.  Then  the  boys  crowded  up,  and 
stopped  racket.    The  next  I  heard  was  some  one  of  them  called  d — n  liar. 

1  For  circumstances  under  which  defendant  may  invoke  the  plea  of  self-defense,  though 
he  himself  brought  on  the  difficulty,  see  Johnson  v.  State,  (Tex.)  ante,  235,  and  note; 
State  v.  Herrell,  (Mo.)  ante,  887. 
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Moore  said:  'Did  you  call  me  a  d — n  liar?'  Stiltzsaid:  'Yes;  you  are  a 
d — n  black  son  of  a  bitch.'  Tom  said:  *  I  won't  take  that;  would  you,  boys ? ' 
and  started  towards  him.  When  he  got  up  towards  Stiltz  the  shot  was  fired. 
Geo.  Nowell  said:  4  Lyman,  you've  done  something  you'll  hate  all  your  life.' 
Stiltz  said:  *I  don't  give  a  d — n.'  Moore  said:  •I'm  shot.'  Moore  and 
Stiltz  were  5  or  6  feet  apart.  Geo.  Nowell  was  standing  between  parties, 
facing  Stiltz.  Stiltz  shot  over  left  shoulder  of  Nowell.  1  was  10  or  12  feet 
from  Moore.  I  never  saw  anything  in  Moore's  hand  at  time  he  was  shot.  I 
was  in  a  drug-store  after  first  and  before  second  diiliculty.  Lyman  said:  '  If 
Moore  fools  with  me  any  more,  he'll  get  hurt.'  I  did  not  see  Stiltz  have  any 
weapons.  After  Moore  was  shot,  they  took  him  out  to  his  father's, — I  and 
others.  This  all  occurred  in  Hickory  county,  Mo.,  at  Quincy.  Cross-Exam- 
ination. I  don't  know  Moore's  age.  Suppose  him  24  or  25  years  of  age.  I 
don't  know  defendant's  age.  Have  known  him  ever  since  he  was  a  small 
boy.  He  was  under  age  at  time.  Moore  would  have  weighed  165  pounds. 
Stiltz  would  have  weighed  130.  Was  35  or  40  pounds  difference  in  weight. 
Moore  was  a  healthy,  utout  man.  Moore  was  right  smart  quarrelsome  when 
drinking.  Often  occurred  when  drinking  that  Moore  would  get  in  difficulty. 
In  morning  some  controversy  arose.  Moore  accused  him  (Stiltz)  of  jumping 
game.  Stiltz  spoke  in  pleasant  manner.  Can't  say  how  Moore  spoke.  Stiltz 
said:  'I  am  going  to  quit.'  Moore  went  to  cursing.  Lyman  got  rock. 
Moore  was  swearing.  They  went  to  town.  I  did  not  see  Moore  get  rock  and 
put  in  his  pocket.  It  was  about  15  minutes  before  shooting  that  Moore  stooped 
to  pick  up  rock  with  right  hand.  Can't  say  whether  he  got  rock  or  not. 
There  were  rocks  lying  around  there.  Don't  think  Moore  had  overcoat  on. 
He  did  not  have  rock  in  hand  at  time  of  shooting.  He  might  have  had  one 
in  pocket;  don't  know.  I  saw  Moore  drink  2  or  3  times.  I  was  noticing 
Stiltz  at  time  of  firing.  Moore  was  going  towards  Stiltz  the  last  I  noticed  him 
before  firing.    I  didn't  see  Moore's  hand  at  time  of  firing.'1 

For  the  defendant,  John  Ferguson  testified:  "Jim  Murphy,  Tom  Brown, 
and  myself  were  going  down  to  the  carding- machine.  Jim  Murphy  was  go- 
ing home,  and  asked  me  to  go  down  to  the  foot  of  the  hill  with  him.  As  we 
got  opposite  the  old  Phillip  and  Carter  barn,  Lyman  Stiltz  ran  out  of  the  barn 
crying,  followed  by  Tom  Moore.  Stiltz  said  to  Moore:  •  You  have  been  run- 
ning over  me  all  day.'  Moore  said:  *  You  are  a  damned  liar.'  Stiltz  replied: 
•  You  are  a  damned  Jiar  if  you  say  you  have  not  been  running  over  me.'  Jim 
Murphy,  Tom  Brown,  and  myself  got  the  row  stopped,  and  started  off  with 
Stiltz.  We  got  off  about  20  feet,  and  we  happened  to  look  back,  and  saw  Tom 
Moore  picking  up  a  rock,  which  he  put  in  his  left-hand  overcoat  pocket. 
Stiltz  saw  him,  and  said :  *  Better  pick  up  another;  one  is  not  enough  to  whip 
a  boy  like  me  with.'  Moore  says:  *I  will,  and  will  be  damned  apt  to  keep 
them ; '  and  Moore  says  to  Stiltz:  <  If  you  say  1  have  been  running  over  you  all 
day,  you  are  a  damned  liar.'  Stiltz  says:  *  I  thought  we  had  agreed  to  drop 
this.'  Moore  says:  'If  you  say  I  have  been  running  over  you  all  day,  you 
are  a  damned  liar.'  Stiltz  says:  *  If  you  say  you  ain't  been  running  over  me, 
you  are  a  d—n  lying  son  of  a  bitch;'  and  Moore,  taking  a  rock  out  of  his 
pocket,  started  towards  Stiltz  with  the  rock  in  his  hand.  Just  as  they  had 
about  got  together,  Jim  Murphy,  Tom  Brown,  and  Geo.  Nowell  started  to 
get  in  between  them.  As  Moore  went  to  throw  the  rock,  one  of  them 
grabbed  Moore  and  the  other  Stiltz.  Moore  tried  to  throw  the  rock,  and  Stiltz 
jerked  out  his  pistol,  and  fired  over  or  near  the  shoulder  of  the  one  holding 
bim,  and  shot  Moore  in  the  mouth.  Geo.  Nowell  and  myself  started  off  with 
Stiltz." 

3.  The  court  instructed  the  jury  on  murder  in  the  first  and  second  degree, 
and  manslaughter  in  the  second  degree,  and  on  self-defense.  The  instruc- 
tions, except  those  hereinafter  referred  to,  were  in  proper  form,  and  applicable 
to  the  facts  in  the  case.  Digitized  by  GoOgk 
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4.  We  find  no  evidence  in  the  case  upon  which  to  base  the  instruction  given 
on  manslaughter  in  the  second  degree.  There  was  not  only  no  evidence  upon 
which  to  predicate  the  theory  that  the  defendant  shot  the  deceased  "without  a 
design  to  effect  death,  but  in  a  cruel  or  unusual  manner,"  but  all  the  facts 
and  circumstances  negative  such  an  idea;  and  the  defendant  himself  testified : 
"I  shot  because  he  was  coming  at  me  with  a  rock,  and  I  knew  he  would  hit 
me;  I  did  it  in  self-defense." 

5.  On  the  evidence  proper  instructions  on  the  law  of  self-defense  and  on 
manslaughter  in  the  fourth  degree  ought  to  have  been  given.  The  court  failed 
to  give  an  instruction  on  that  degree  of  manslaughter.  Gave  three  on  the 
law  of  self-defense;  two  of  which-— one  for  the  state  and  one  for  the  defend- 
ant— are  unobjectionable.  The  other  is  as  follows:  "No.  8.  The  court  in- 
structs the  jury  that  if  Stiltz  and  Moore  had  a  difficulty  which  resulted  in  the 
death  of  Moore,  and  that  defendant  commenced  the  difficulty  in  order  to  wreak 
his  vengeance  on  Moore,  or  brought  it  on  by  any  willful  or  unlawful  act  of 
his,  or  of  his  own  free  will  and  inclination  entered  into  the  difficulty,  then 
there  is  no  self-defense  in  the  case,  and  the  jury  cannot  acquit  on  that  ground; 
and  it  makes  no  difference  how  imminent  the  peril  in  which  defendant  may 
have  been  placed  during  the  affray."  This  instruction  is  condemned,  and 
must  be  held  to  be  fatal  error  on  the  authority  of  the  following  cases:  State 
v.  Parker,  9  S.  W.  Rep.  728,  (decided  at  this  term;)  State  v.  Qilmore,  95  Mo. 
554,  8  8.  W.  Rep.  359,  912;  State  v.  Berkley,  92  Mo.  41,  4  8.  W.  Rep.  24; 
State  v.  Partlow,  90  Mo.  608,  4  S.  W.  Rep.  14.  The  erroneous  principle  in- 
volved in  it  has  been  so  recently  and  so  thoroughly  discussed  in  these  cases 
that  further  argument  would  be  unprofitable.  The  proper  formula  for  in- 
structions on  the  law  of  self-defense  and  on  manslaughter  in  the  fourth  de- 
gree in  a  case  of  this  kind  is  given  in  State  v.  Gilmore,  supra. 

For  the  error  of  the  court  in  giving  instruction  No.  8  for  the  state,  and  in 
neglecting  to  give  a  proper  instruction  on  manslaughter  in  the  fourth  degree, 
the  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial.  All  con- 
cur, except  Ray,  C.  J.,  who  dissents. 


Jordan  v.  Buschmeyer  et  al. 
(Supreme  Court  of  Missouri.    February  4, 1889.) 

1.  Fbattdhlbnt  Cohtbtanoes— Action  to  Set  Aside— Pleading. 

A  petition  in  an  action  to  set  aside  a  conveyance  to  a  wife  of  land  by  her  hus- 
band, as  made  with  intent  to  defraud  creditors,  need  not  aver  actual  fraud  on  the 
part  of  the  wife :  such  a  conveyance  of  property,  obtained  with  her  husband's  means, 
being  constructively  fraudulent. 
ft.  Same— Answer— Replication. 

An  answer  to  such  a  petition,  alleging  that  the  land  was  purchased  with  the 
separate  estate  of  the  wife,  amounts  only  to  a  denial  of  the  petition  in  that  par- 
ticular, and  needs  no  replication. 
8.  Same— Verdict-— Decree. 

On  such  petition  and  answer,  if  justified  by  the  evidence,  a  decree  for  the  re- 
lief prayed  may  be  rendered  on  a  general  finding  that  plaintiff  is  entitled  to  the  re- 
lief sought. 

Error  to  circuit  court.  Gasconade  county;  A.  J.  Seat,  Judge. 

This  suit  was  brought  by  Michael  Jordan,  defendant  in  error,  against  the 
plaintiffs  in  error,  for  the  purpose  of  divesting  plaintiff  in  error  Caroline 
Buschmeyer  from  the  title  to  120  acres  of  land  in  Gasconade  county,  and  for 
general  relief. 

The  petition  alleges  that  in  July,  1880,  Henry  Schuch  owned  the  land  de- 
scribed, and  conveyed  it  to  plaintiff  in  error  Caroline  Buschmeyer,  for  $1,150; 
that  Caroline  was  the  wife  of  Henry  L.  Buschmeyer,  (also  a  defendant;)  that, 
at  the  time  of  the  said  conveyance,  Henry  L.  Buschmeyer  owed  Jordan  $300; 
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that,  on  the  day  say  said  conveyance  was  made,  Henry  Buschmeyer  obtained 
from  Jordan  $50,  upon  the  representation  that  he  (Henry)  was  about  to  buy 
said  land  from  Schuch,  and  that  said  $50  was  to  be  paid  as  a  part  of  the  pur- 
chase price  of  said  land;  that  said  Henry  L.  paid  a  further  sum  of  $100,  and 
that  for  the  balance  of  the  purchase  money  plaintiffs  in  error  executed  to  said 
Schuch  a  mortgage  for  $1,000  on  said  land,  which  mortgage  has  since  been 
paid  by  Henry  Buschmeyer;  that  afterwards,  in  1884,  Jordan  obtained  judg- 
ment against  Henry  L.  Buschmeyer  for  $425,  (which  judgment  included  said 
sums  of  $800  and  $50,)  and  that  the  sheriff  sold  said  land  under  said  judg- 
ment, and  Jordan  became  purchaser  at  sheriff's  sale;  that  plaintiffs  in  er- 
ror had  fraudulently  procured  the  deed  from  Schuch  to  be  executed  in  the  name 
of  Caroline  Buschmeyer  for  the  purpose  of  defrauding  the  creditors  of  Henry 
L.  Buschmeyer,  and  particularly  Jordan;  that,  in  fact,  Henry  L.  Buschmeyer 
became  the  equitable  owner  of  the  land;  that  F.  J.  Langendoerfer,  co-defend- 
ant below,  holds  a  mortgage  on  the  land  for  $1,100,  and  the  monthly  rents  and 
profits  of  the  land  are  worth  $25  a  month. 

The  plaintiffs  in  error,  in  their  answer  to  Jordan's  petition,  denied  all  the 
facts  set  forth  in  the  petition,  except  that  they  admitted  that  Schuch  had 
owned  the  land,  and  that  he  conveyed  the  same  to  Caroline  Buschmeyer. 
They  admitted  that  the  Schuch  mortgage  is  paid,  and  that  the  Langendoerfer 
mortgage  is  unpaid,  but  alleged  that  all  the  payments  for  said  land  were  made 
by  plaintiff  in  error  Caroline  Buschmeyer  out  of  her  own  separate  means  and 
estate.    There  was  no  replication  filed  to  the  answer. 

Upon  a  trial,  the  circuit  court  rendered  judgment  for  Jordan  as  prayed, 
without  stating  specific  findings  of  facts,  except  that  it  "finds  that  plaintiff, 
Jordan,  is  entitled  to  relief  prayed  for  in  his  petition,  subject  to  the  payment 
by  plaintiff,  Jordan,  to  defendant  Caroline  Buschmeyer  the  sum  of  fifty  dol- 
lars, with  interest  at  six  per  cent,  from  July  8, 1880/'  The  evidence  was  not 
preserved  by  bill  of  exceptions.  The  cause  is  brought  here  upon  writs  of  er- 
ror to  determine  the  sufficiency  of  the  petition  and  the  correctness  of  the 
judgment. 

Louis  Hoffman,  for  plaintiffs  in  error.  B.  Jf.  Clark,  for  defendants  in 
error. 

Barclay,  J.,  (after  stating  the  facts  as  above.)  1.  The  petition  undoubt- 
edly states  sufficient  facts  to  justify  the«relief  granted.  It  was  not  necessary 
to  allege  any  fraud  in  fact  on  the  part  of  Caroline  Buschmeyer.  As  against 
an  existing  creditor  of  her  husband,  a  conveyance  for  and  to  her,  obtained  with 
his  means,  would  be  constructively  fraudulent,  in  the  absence  of  any  satis- 
factory showing  to  the  contrary. 

2.  No  reply  to  the  answer  in  this  case  was  necessary.  The  petition  al- 
leged that  the  consideration  for  the  conveyance  to  Caroline  was  furnished  by 
the  husband,  Henry  L,  Buschmeyer.  The  answer  asserted  that  the  consid- 
eration was  furnished  from  the  separate  means  of  Caroline.  This  latter  state- 
ment amounted  to  no  more  than  a  denial  of  the  petition  in  this  particular, 
and  required  no  reply. 

3.  It  was  not  essential  that  the  court  should  enter  a  special  finding  of  the 
facts  necessary  to  support  the  decree  it  passed.  The  general  finding,  that 
plaintiff  was  "entitled  to  the  relief  prayed  for  in  his  petition,11  was  sufficient. 
The  decree  was  within  the  scope  of  the  case  made  by  the  petition.  In  the  ab- 
sence of  any  showing  to  the  contrary,  it  will  be  assumed  to  have  been  predi- 
cated upon  sufficient  evidence. 

There  is  no  error  in  the  record,  and  accordingly  the  judgment  is  affirmed. 
The  other  judges  concur. 
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Schoniioff  t>.  Jackson  Branch  R.  Co. 

(Supreme  Court  of  Missouri.    February  9, 1889.) 

Highways— Injury  from  Defbcts— Contributory  Negligence. 

A  traveler  on  a  public  highway  who  falls  into  an  excavation  cannot  recover  for 
the  injuries  thereby  sustained,  if  he  was  lacking  in  ordinary  care  and  prudence,  al- 
though such  excavation  may  have  been  left  unguarded.1 

Appeal  from  Cape  Girardeau  court  of  common  pleas;  Robert  L.  Whjson^ 
Judge. 

This  action  is  for  personal  injuries  sustained  by  plaintiff  by  the  alleged  neg- 
ligence of  defendant  in  excavating  a  cut  through  a  public  highway  at  Jack- 
son, Mo.,  in  the  course  of  the  construction  of  its  railroad,  and  in  leaving  the 
cut  unguarded  and  unprotected,  in  consequence  of  which  plaintiff,  while  trav- 
eling the  highway  after  dark  in  a  buggy,  feli  in.  The  answer  was  a  denial, 
and  plea  of  plaintiff's  contributory  negligence,  which  was,  in  turn,  put  in 
issue  by  a  reply.  At  the  trial  there  was  evidence  tending  to  support  the 
plaintiff's  cause  of  action,  and  other  evidence  supporting  the  defense  thereto. 
There  was  sufficient  testimony  to  sustain  a  finding  in  favor  of  either.  Among 
the  instructions  given  by  the  court  was  the  following:  "The  court  instructs 
the  jury  that  the  law  imposes  upon  every  one  traveling  upon  public  high- 
ways the  use  of  ordinary  care  and  prudence,  and  that  although  you  may 
find,  from  the  evidence,  that  plaintiff  fell  over  an  embankment  made  in  the 
gravel  road  by  defendant  in  constructing  its  railroad,  yet  if  you  shall  further 
find  from  the  evidence  that  plaintiff  at  the  time  was  guilty  of  negligence,  and 
did  not  use  ordinary,  care  and  prudence  in  driving,  and  that  such  negligence 
and  want  of  ordinary  care  contributed  in  causing  the  accident  by  which  plain- 
tiff claims  to  have  been  injured  and  damaged,  the  plaintiff  cannot  recover,  un- 
less you  should  further  find  that  defendant  could  have  prevented  said  dam- 
age by  care  and  diligence  in  erecting  and  maintaining  safeguards  or  lights 
to  give  warning  of  danger ."  The  italicized  words  in  this  instruction  were 
added  (against  the  exception  of  appellant)  by  the  court  of  its  own  motion,  the 
residue  having  been  requested  by  appellant.  There  was  a  verdict  for  re- 
spondent, and,  after  the  proper  steps  for  review,  the  case  was  brought  here 
by  appeal. 

T.  J.  PortUi  and  Wilson  Cramer,  for  appellant.  /.  B.  Dennis,  for  respond- 
ent. 

Barclay,  J.,  (after  stating  the  facts  as  above.)  In  making  the  excava- 
tion necessary  for  the  construction  of  its  railroad  across  the  public  highway 
where  the  injury  occurred,  it  was  the  duty  of  the  railway  company  to  pro- 
tect and  guard  the  same  so  as  to  prevent  injury  and  danger  to  persons  pass- 
ing and  exercising  ordinary  care.  A  failure  to  observe  that  duty  would  render 
it  liable  to  any  one  injured  in  consequence.  13ut  this  obvious  rule  of  law 
does  not  dispense  with  the  obligation  resting  on  all  persons  using  the  road  to- 
exercise  ordinary  care  on  their  part  to  avoid  inj  ury.  No  one  could  negligently 
drive  into  such  an  excavation,  and  then  claim  damages  because  it  had  been 
left  unguarded. 

It  is  a  matter  of  regret  that  a  contrary  rule  was  declared  by  the  court  in 
the  instruction  given  on  its  own  motion,  since  the  judgment  must  be  re* 
versed  on  that  account,  though  in  the  main  the  cause  was,  in  other  respects, 
correctly  tried.  The  rule  of  law  announced,  in  the  instruction  referred  to,  is 
(in  brief)  that  if  the  jury  found  that  plaintiff  at  the  time  did  not  use  ordinary 

1  Respecting  contributory  negligence  in  the  use  of  defective  highways,  and  instruc- 
tions on  that  subject,  see  City  of  Kinsley  v.  Morse,  (Kan.)  20  Pac.  Rep.  217;  Village  of 
Jefferson  v.  Chapman,  (111.)  20  N.  E.  Rep.  38;  Morrison  v.  Shelby  County,  and.)  19  N. 
E.  Rep.  816,  and  note;  City  of  Austin  v.  Ritz,  (Tex.)  9  S.  W.  Rep.  884,  and  note. 
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care  in  tbe  premises,  and  that  such  negligence  contributed  in  causing  his  in- 
jury, the  plaintiff  could  not  recover,  unless  defendant  "could  have  prevented 
said  damage  by  care  and  diligence  in  erecting  and  maintaining  safeguards  or 
lights  to  give  warning  of  danger. "  This  instruction  permitted  a  verdict  for 
respondent  even  though  the  jury  found  him  grossly  negligent  at  the  time  of 
the  injury.  The  facts  and  circumstances  of  the  present  case  are  not  such  as 
justify  the  application  of  that  principle.  A  person  injured  by  falling  in  an 
excavation  in  a  public  highway,  in  such  a  case  as  is  here  presented,  cannot 
recover  unless  he  exercised  ordinary  care  to  avoid  the  injury.  This  has 
long  been  the  law.  Butterfleld  v.  Forrester,  11  East,  60;  Smith  v.  St.  Joseph, 
45  Mo.  449;  Craiy  v.  Sedalia,  63  Mo.  417. 

As  a  retrial  will  be  necessary,  it  may  properly  be  remarked  that  the  first 
instruction  given  for  plaintiff  would  be  improved  by  adding,  as  a  fact  to  be 
found,  that  plaintiff  at  the  time  of,  and  just  before,  the  injury,  was  exer- 
cising ordinary  care. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

The  other  judges  concur. 

McAllister  t>.  Barnes. 

(Supreme  Court  of  Missouri.    February  9, 1889.) 

Appeal  from  circuit  court,  Scotland  county;  Ben.  £.  Turner,  Judge. 
McKee  &  Jayne  and  A.  H.  Smith,  for  appellant.    /•  2>.  Smoot  and  N.  M. 
Petti  ngill,  for  respondent. 

Per  Curiam.  It  appears  from  the  papers  in  this  cause  that  it  involves  a 
controversy  which  neither  by  reason  of  its  nature  nor  of  the  amount  involved 
comes  within  the  jurisdiction  of  this  court,  by  the  terms  of  the  constitution. 
It  is  therefore  ordered  that  it  be  transferred  to  the  St.  Louis  court  of  appeals 
for  such  further  proceedings  as  may  be  proper. 


Harrison  Wire  Co.  v.  Hall  &  Willis  Hardware  Co, 
(Supreme  Court  of  Missouri.    February  9, 1889.) 

APFBAtr— RbVIBW— -WSIOHT  OF  EvrDBNCTC. 

A  finding  of  the  trial  court  that  defendant  it  entitled  to  nominal  damages  only  for 
breach  of  contract  by  plaintiff  to  sell  him  goods,  setup  as  a  counter  claim,  will  not  be 
reversed  where  the  evidence  as  to  whether  the  market  price  of  such  goods  at  the 
time  in  question  was  above  or  below  the  contract  price  is  conflicting. 

Appeal  from  St.  Louis  circuit  court;  Amos  M.  Thayer.  Judge. 

Action  by  the  Harrison  Wire  Company  against  the  Hall  &  Willis  Hard- 
ware Company.  Defendant  appeals.  The  cause  was  transferred  from  the 
St.  Louis  court  of  appeals. 

Dyer,  Lee  <£  Ellis,  for  appellant.  S.  Hermann  and  Valle  Reyburn,  for  re* 
spondent. 

Bay,  C.  J.  The  plaintiff  herein  is  a  corporation  dealing  in  wire  fencing, 
at  St.  Louis,  Mo.,  and  defendant  herein  is  also  a  corporation  engaged  at 
Kansas  City,  Mo.,  in  the  hardware  business  and  trade.  The  petition  is  in 
two  counts  for  goods  and  merchandise  sold  and  delivered  by  plaintiff  to  de- 
fendant. 

As  to  tbe  first  count,  there  is  no  controversy;  the  judgment  thereon  in 
plaintiff's  favor  being  conceded  to  be  correct.    The  second  count  in  the  peti~ 
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tion  is  for  goods  and  merchandise  sold  and  delivered  by  plaintiff  to  defendant 
in  January,  A.  D.  1883,  and  the  amount  for  which  plaintiff  obtained  judg- 
ment thereon  is  $1,397.  The  answer  of  defendant,  in  addition  to  a  general 
denial,  sets  up  two  distinct  and  separate  counter-claims,  in  two  separate 
counts.  If  we  have  not  misapprehended  the  record,  and  the  positions  and 
claims  of  the  parties  in  this  court,  the  second  counter-claim  is,  with  respect 
to  this  appeal,  wholly  immaterial.  As  we  gather  the  facts,  the  amount  for 
which  defendant  claims  that  judgment  should  have  been  given  in  its  favor, 
by  way  of  counter-claim,  arises  upon  and  grows  out  of  the  first  counter-claim 
exclusively.  The  first  counter-claim  is  setup  in  the  first  count  of  the  answer 
as  follows: 

"First.  Defendant,  for  a  counter-claim  against  the  plaintiff,  states  that 
heretofore,  to- wit,  on  the  2d  day  of  November,  1882,  the  plaintiff  entered  into 
a  contract,  in  writing,  with  the  defendant,  which  is  herewith  filed,  marked 
'Exhibit  A,' and  by  which  the  plaintiff  promised  and  agreed  to  sell  and  deliver 
to  the  defendant  fifty  car-loads  of  barbed  fence- wire,  four-point  licensed  wire, 
one-half  galvanized,  if  desired,  at  six  and  one-half  cents  per  pound  for  painted, 
and  seven  and  one-half  cents  per  pound  for  galvanized,  price  guarantied  on 
unfilled  orders,  *  f.  o.  b.'  in  St.  Louis,  to  be  taken  by  July,  1883,  with  the 
privilege  of  cancellation ;  and  which  contract  was  then  and  there  mutually 
agreed  to  and  accepted  by  both  of  the  aforesaid  parties.  That,  in  accordance 
with  the  terms  of  said  contract,  the  defendant  did  order  and  direct  the  plain- 
tiff to  ship  and  deliver  to  the  defendant  fifty  car-loads  of  barbed  fence-wire, 
as  described  in  said  contract;  but  the  plaintiff  failed,  neglected,  and  refused 
to  deliver  said  fifty  cars  of  barbed  fence-wire,  as  required  by  their  contract, 
with  the  exception  of  one  car-load;  whereby  defendant  says  that  it  was  dam- 
aged by  the  non-performance  of  said  contract  of  plaintiff  in  the  sum  of 
33,000." 

Exhibit  A,  referred  to  in  this  answer,  is  as  follows: 

"Kansas  City,  Mo.,  November  2,  1882. 
"Harrison  Wire  Co.,  St.  Louis,  Mo. — Gents:  Enter  our  order  for  fifty 
cars  barbed  fence-wire,  four-point  licensed  wire,  one-half  galvanized,  if  de- 
sired, at  six  and  one-half  cents  per  pound  for  painted,  and  seven  and  one-half 
cents  for  galvanized,  price  guarantied  on  unfilled  orders,  f .  o.  b.  in  St.  Louis, 
to  be  taken  by  July,  1883,  with  the  privilege  of  cancellation/1 

The  contract,  we  may  observe,  was  executed  by  both  parties,  plaintiff  and 
defendant. 

The  reply  of  plaintiff  denied  generally  the  allegations  of  the  counter-claims, 
and  a  second  reply  alleges  that  said  Exhibit  A,  attached  to  the  counter-claim, 
is  so  vague  and  indefinite  that  the  minds  of  the  parties  never  met,  and  that 
the  terms  were  never  fully  agreed  upon. 

At  the  trial,  which  was  had  before  the  court  without  the  intervention  of  a 
jury,  and  without  any  declaration  of  law  being  asked  by  either  party*  the 
plaintiff  had  judgment  upon  both  counts  of  his  petition,  as  already  indicated, 
and  defendant  had  judgment  on  its  said  counter-claims  for  nominal  damages. 

Controversy  and  differences  arose,  it  seems,  between  the  parties,  subse- 
quent to  the  giving  and  acceptance  of  said  order  of  November  2d,  designated 
as  "Exhibit  A, "for  said  50  cars  of  wire,  as  to  the  true  meaning  thereof, 
according  to  mercantile  usage  and  custom,  and  a  large  portion  of  the  evidence 
at  the  trial  was  directed  to  the  explanation  and  proper  construction  of  certain 
words  and  phrases  employed  therein.  This  issue,  thus  raised,  was  upon  the 
evidence  at  the  trial  found  by  the  court  in  defendant's  favor,  as  the  finding 
on  the  counter-claim  for  defendant,  for  nominal  damages,  manifestly  shows; 
so  that  the  propriety  of  the  finding  for  nominal. damages  upon  said  counter- 
claim is  the  main  question  now  before  us, — the  position  of  defendant  being, 
if  we  correctly  apprehend  the  same,  that  upon  the  evidence  in  the  cause  it 
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should  have  had  judgment  on  its  said  first  counter-claim  in  the  sum  of 
$2,641.98,  instead  of  nominal  damages,  as  found  by  the  court. 

The  said  claim  of  defendant,  in  this  behalf,  is  based  upon  the  evidence  of 
Mr.  Willis,  its  president  and  chief  officer,  briefly  and  in  substance  to  the  effect 
that  during  the  period  covered  by  the  said  contract  of  November  2,  1882,  de- 
fendant, for  the  purpose  of  supplying  its  trade  and  filling  its  orders,  ordered 
from  time  to  time  of  plaintiff  some  31  cars  of  said  wire,  4  of  which  only  were 
furnished  by  plaintiff;  and  that,  in  consequence  of  plaintiff's  neglect  and  re- 
fusal to  furnish  the  remaining  27  cars*  it  was  compelled  to  buy  the  same  of 
other  parties,  at  prices  in  excess  of  the  said  contract  price  with  plaintiff;  and  that 
said  excess  amounted,  in  the  aggregate,  to  the  sum  of  02,641.98.  Under  the 
agreement  of  counsel,  Mr.  Hall  is  to  be  understood  as  testifying  to  like  effect. 
Mr.  Willis  testified  that  the  price  paid  for  wire,  bought  of  outside  parties,  in 
lieu  of  that  contracted  for  of  plaintiff,  was  less  than  the  market  price,  though 
he  seems  unable  to  state  what  the  market  price  was  at  the  times  of  purchase, 
except  to  say  that  it  was  higher  than  the  price  paid.  This  sum,  if  paid  for 
wire  of  like  description,  quality,  and  value  as  that  called  for  by  the  said  con- 
tract, would  manifestly  be  the  measure  of  damages  as  applicable  to  this*par- 
ticular  case.  Ordinarily  the  rule  of  damages  is  the  difference  between  the 
contract  price  and  the  market  price,  for  this  usually  compensates  and  makes 
the  injured  party  whole;  but  when  the  party  is  able,  and  in  fact  does,  pur- 
chase at  less  than  the  market  price,  the  difference  between  the  price  he  in  fact 
pays  and  the  contract  price  is  manifestly  the  just  and  true  measure  of  dam- 
ages. Such  difference  in  values  and  prices  is  manifestly  general  damages,  ad- 
missible and  receivable,  under  the  general  allegation  of  damages,  such  as  is 
contained  in  the  answer  and  said  counter-claim  of  defendant. 

But  the  evidence  as  to  the  market  price  of  wire,  as  we  gather  it,  is  by  no 
means  uniform  or  definite.  Some  portions  thereof  tend,  we  think,  to  show 
that  during  the  said  period  covered  by  said  contract  the  market  price  was 
lower,  and  that  the  wire  bought  might  have  been  bought  at  or  for  less  then 
said  price  fixed  therefor  in  the  said  contract  between  the  parties  of  date  No- 
vember 2, 1882.  Mr.  Willis  testifies  as  to  this  matter  that  from  and  after  the 
date  of  said  contract  to  about  December  1st  followiug  the  market  price  was 
declining;  that  wire  was  at  this  time  constantly  offered  him  at  less  than  the 
contract  price;  and  he  mentions,  we  believe,  the  purchase  by  his  company  of 
some  10  cars  of  other  parties  at  less  than  the  contract  price.  He  also  states, 
and  the  correspondence  shows,  that  shortly  after  the  said  order  of  November 
2d  was  given  for  the  said  wire  to  plaintiff  other  parties  offered  defendant  the 
same  wire  upon  similar,  if  not  better,  terms.  He  says,  further,  that  for  a 
period  of  time  between  said  December  1,  1882,  to  March  1,  A.  D.  1888,  wire 
advanced  in  price;  but  that  on  March  10th  the  price  of  wire  was  lower  than 
on  November  2,  1882,  and  that  wire  declined  in  price  during  the  balance  of 
said  year  1883.  In  the  course  of  his  examination  in  respect  to  the  Thomas 
wire,  which  was  ordered,  we  believe,  in  January,  1883,  he  says  he  cannot 
remember  the  market  price,  and  that  he  does  not  know  what  the  prices  were 
at  that  time. 

Again,  the  following  occurs  in  the  testimony  of  Mr.  Morton,  an  experi- 
enced dealer  in  wire  in  St.  Louis,  introduced  in  defendant's  behalf:  "Ques- 
tion. Isn't  it  a  fact  that  from  November  2,  1882,  through  the  balance  of  that 
year,  and  through  the  year  1883,  the  tendency  of  wire  was  downwards,  with 
some  fluctuations?  Answer.  As  a  rule;  yes,  sir.  Q.  The  tendency  was 
downwards  constantly?  A.  As  a  rule.  Q.  In  other  words,  you  could  buy 
wire  cheaper  later  on  than  you  could  at  that  date  in  the  market?  A.  I  think 
so."  There  are  perhaps  some  other  features  in  the  evidence  in  this  behalf, 
but  this  is,  we  think,  sufficient  to  show  the  conflict  and  doubt  therein  as  to 
what  the  market  price  for  the  wire  in  question  was  during  the  said  period  of 
defendant's  purchase  thereof  covered  by  the  said  contract  between  the  par- 
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ties.  The  weight  of  evidence,  and  the  cred  ibility  of  witnesses,  as  to  whether  de- 
fendant bought  at  less  than  the  market  price,  but  in  excess  of  the  contract 
price,  and  could  have  bought  in  the  market  at  or  for  less  than  the  contract 
price,  were  for  the  trial  court,  which  manifestly  held  by  its  said  finding  for 
nominal  damages  only  that  defendant  had  not  satisfied  the  burden  of  proof 
devolved  upon  it  under  the  issues  on  trial  in  the  cause,  as  to  the  substantial 
damages  claimed  by  reason  of  the  breach  or  breaches  of  said  contract. 

Under  numerous  decisions  of  this  court  we  cannot  reverse  judgments  upon 
questions  involving  the  preponderance  of  evidence  only,  whatever  our  view 
in  that  behalf  may  be. 

This  leads  to  an  affirmance  of  the  judgment,  and  it  is  so  ordered. 

All  concur. 


ROQEBS  P.  YARNELL  6t  (U. 
(Supreme  Court  of  Arkansas.    February  2, 1889.) 

1.  Interest— Running  Account— Rests. 

Defendant  kept  bis  office  in  plaintiffs1  counting-room,  and  was  engaged  in  money- 
lending  and  farming.  His  tenants  drew  their  supplies  from  plaintiffs1  store,  on  de- 
fendant's credit.  The  latter  also  kept  a  private  account  with  plaintiffs,  and  plain- 
tiffs borrowed  money  from  him  from  time  to  time.  Tbe  crops  raised  on  defendant's 
lands-or  by  bis  tenants  were  turned  over  to  plaintiffs  year  after  year  on  account 
while  defendant  sometimes  got  advances  of  cash  from  plaintiffs.  The  items  ox 
debit  and  credit  were  entered  from  1871  as  one  continuous  account,  without  rest  or 
balance,  until  closed  in  1884.  Held,  that  the  account  should  be  regarded  as  unset- 
tled, and  no  interest  should  be  computed  on  the  items  thereof. 

2.  Same. 

But  interest  was  payable  on  a  note  given  by  plaintiffs  to  defendant  for  money 
loaned  in  the  course  of  their  mutual  dealings,  which,  by  its  terms,  bore  interest. 

3.  Payment— Application—Partial  Payments. 

The  note  entering  into  the  mutual  account,  the  items  of  the  account  which  were 
demands  in  favor  of  plaintiffs  against  defendant  should  be  applied  to  the  payment 
of  the  interest  and  principal  of  the  note  after  first  extinguishing  the  earlier  de- 
mands of  defendant  against  plaintiff,  as  in  ordinary  cases  of  partial  payments  un- 
der the  statute.    Mansf .  Dig.  $  4758. 

4.  Equity— Jurisdiction— Running  Account. 

The  subject  of  controversy  being  a  complicated,  disputed,  mutual  account  cur- 
rent, covering  a  period  of  18  years,  the  transfer  of  the  case  to  equity  was  properly 
made. 

Appeal  from  circuit  court,  White  county, in  chancery;  M.  T.  Sanders, 
Judge. 

Yarnell  et  ah  sued  one  Rogers  for  an  accounting.  Defendant  appeals  from 
the  decree. 

W.  B.  Coody,  for  appellant.  J.  N.  Oypert  and  Saunders  &  Watkins,  for 
appellees. 

Oogkrill,  0.  J.  The  subject  of  controversy  was  a  complicated*  disputed, 
mutual  account  current,  covering  a  period  of  13  years.  The  transfer  to  eq- 
uity was  not  therefore  error.  Trapnall  v.  If  ill,  31  Ark.  345;  Conway  v.  Rey* 
burn,  22  Ark.  301;  State  v.  Churchill,  48  Ark.  426,  3  8.  W.  Rep.  352f  880. 
The  Yarnells  have  prosecuted  no  appeal,  and  our  inquiry  is  limited  to  the 
errors  complained  of  by  Rogers.  The  master's  report  of  the  allowance  against 
him  of  items  of  the  account,  to  which  he  excepted,  is  sustained  by  the  proof, 
and  it  is  useless  to  recount  it.  The  only  questions  presented  by  the  appeal 
that  are  worthy  of  consideration  are  whether  the  account,  or  any  of  its  items, 
bore  interest,  and,  if  so,  on  what  part,  at  what  rate,  and  for  what  time.  To 
decide  these  questions  it  is  necessary  to  understand  what  was  the  agreement 
between  the  parties,  and,  if  there  was  no  express  agreement,  what  must  have 
been  understood  to  be  the  contract  between  them  about  interest.  It  is  the 
rule  in  this  state  to  allow  interest  on  open  accounts  after  the  term  of  credit 
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lias  expired.  Roberts  ▼.  Wilcoxson,  36  Ark.  355;  Railway  v.  Donnelly,  46 
Ark.  87;  Tatum  v.  Mohr,  21  Ark.  355.  And  according  to  common  custom, 
-accounts  between  farmers  and  merchants  are  due  annually.  Higgs  v.  Warner, 
14  Ark.  192.  But  if  the  dealings  of  the  parties  show  that  they  have  not  been 
-conducted  with  reference  to  such  a  custom,  there  is  no  presumption  that  the 
.accounts  mature  annually. 

The  facts  in  this  case  are  in  substance  as  follows:  The  Yarnells  were  mer- 
chants at  Searcy,  in  White  county.  Rogers  kept  his  office  in  their  counting- 
room,  and  was  engaged  in  money-lending  and  farming;  the  latter  business 
being  carried  on  mainly  by  his  tenants,  who  drew  their  supplies  from  Yar- 
nell's  store,  upon  Rogers'  credit.  He  also  had  an  account  with  the  Yarnells 
for  goods  and  merchandise  furnished  himself.  The  Yarnells  borrowed  money 
from  him  from  time  to  time.  The  proceeds  of  crops  raised  on  Rogers'  lands 
•or  due  from  his  tenants  were  turned  over  to  them  year  after  year,  to  be  cred- 
ited on  the  account,  while  Rogers  sometimes  got  advances  of  cash  from  the 
Yarnells,  to  aid  him  in  his  operations.  The  account  was  opened  on  the  Yar- 
nells1 books  in  1871.  The  items  of  debit  and  credit  were  entered  as  one  con- 
tinuous account,  without  rest  or  balance,  until  it  was  closed,  by  a  cessation 
-of  dealings,  in  1884.  The  only  effort  at  a  statement  of  the  account  was  a 
footing  of  the  total  debits  and  credits  at  the  bottom  of  each  page,  which  were 
carried  forward  at  the  top  of  the  next,  regardless  of  the  dates  and  years,  and 
from  which  an  approximate  idea  of  the  shifting  balances  might  be  obtained 
.at  any  time.  Rogers  kept  no  account  of  the  transactions,  but  had  constant 
access  to  YarneM's  books,  and  the  proof  shows  that  he  availed  himself  of  the 
opportunity  to  examine  them  when  he  desired.  It  does  not  appear  that  any 
communication  which  would  shed  light  upon  the  questions  under  considera- 
tion ever  took  place  between  the  parties  respecting  the  account  from  its  com- 
mencement to  its  close.  Occasionally  a  charge  or  credit  of  interest  upon  a 
cash  advance  appears  in  the  account,  and  the  evidence  shows  that  these  items 
were  probably  agreed  upon  at  the  time  of  entry.  Rogers  testified  that  it  was 
not  his  intention  to  claim  or  charge  interest  on  advances  made  by  him  except 
when  he  departed  from  the  usual  course  of  dealing,  and  took  an  evidence  of 
indebtedness  in  the  form  of  a  note;  and  the  Yarnells  testified  that  when  they 
gave  a  note  they  did  not  specify  that  it  should  bear  interest  after  maturity, 
because  they  expected  the  indebtedness  to  be  extinguished  at  maturity  by  the 
items  of  their  account  against  Rogers. 

The  manner  of  keeping  the  accounts  between  the  parties,  acquiesced  in  for 
so  long  a  time,  shows  a  reciprocity  of  dealing,  which  is  confirmed  by  the  testi- 
mony above  detailed.  Charges  upon  the  one  side  were  evidently  intended  to 
be  credited  or  set  off  eo  instanti  against  the  charges  upon  the  other;  and  the 
.account  was  permitted  to  run  for  mutual  convenience,  the  balance  to  be  paid 
by  the  party  against  whom,  upon  final  adjustment,  it  should  be  found  to  ex- 
ist. The  delay  in  settlement  was  mutual  and  voluntary.  There  were  strong 
reasons  for  it  on  both  sides, — each  was  enjoying  advantages  offered  by  the 
•other, — and  until  the  dealings  ceased,  or  one  party  was  called  upon  to  account, 
neither  could  claim  a  balance.  Until  such  an  event,  the  account  was  unset- 
tled, the  term  of  credit  had  not  expired,  and  there  was  nothing  upon  which 
interest  could  be  computed,  either  by  virtue  of  an  implied  agreement  or  opera- 
tion of  law.  Interest  is  allowed  only  when  a  debtor  is  in  default.  Adams 
•v.  Bank,  36  N.  Y.  255.  There  was  no  foundation,  therefore,  for  the  basis  of 
.annual  rests  which  the  court  fixed  in  its  order  of  reference  to  the  master  for 
<the  computation  of  interest,  or  in  the  computation  which  was  subsequently 
jnade  by  the  court,  when  the  report  of  the  master  was  set  aside,  and  the  ac- 
count restated.  That  would  be  proper  only  upon  the  hypothesis  that  the  deal- 
ings of  the  parties  indicated  that  it  was  their  intention  to  strike  a  balance  an- 
mually.  See  Pickett  v.  Bank,  32  Ark.  355,  356;  Langdon  v.  Castleton,  30 
Vt.  285;  Davis  v.  Smith,  48  Vt.  53. 
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As  a  general  rule  interest  is  allowable  on  cash  advances  from  the  time  they 
are  made,  though  they  rest  in  the  form  of  mutual,  current,  unliquidated  ac- 
counts. Liotard  v.  Graves*  3  Caines'  Oas.  226;  Reid  v.  Renselaer,  3  Cow. 
393;  4  Wait,  Act.  &  Def.  130.  As  we  have  seen,  the  parties  did  not  so  in- 
tend in  this  case.  But  there  is  no  presumption  of  a  want  of  intention  to 
charge  interest  on  the  note  for  $1,100,  given  for  loan  of  money,  which  the 
court  found  entered  into  the  mutual  dealings  of  the  parties,  and  for  the  amount 
of  which  Rogers  was  entitled  to  credit.  By  its  terms  the  note  bore  10  per 
cent,  per  annum  before  maturity,  and  thereafter,  according  to  the  established 
rule,  6  per  cent.  Newton  v.  Kennerly,  31  Ark.  626.  The  note  was  barred 
by  the  statute  of  limitations,  unless  it  entered  into  the  mutual  account;  and 
as  Rogers  can  recover  upon  it  only  upon  the  theory  adopted  by  the  court;  and 
which  the  Yarnells  have  not  undertaken  to  controvert  by  prosecuting  an  ap- 
peal, it  follows  that  the  items  of  the  account  which  are  demands  in  favor  of 
the  Yarnells  against  Rogers  should  be  applied  to  the  payment  of  the  interest 
and  principal  of  the  note  after  first  extinguishing  the  earlier  demands  of 
Rogers  against  Yarnell,  as  in  ordiuary  cases  of  partial  payments  under  the 
statute.  Mansf.  Dig.  §  4738.  The  very  essence  of  a  mutual  account  current 
is  that  the  indebtedness  on  one  side,  at  the  instant  of  its  creation,  liquidates 
pro  tanto  the  subsisting  indebtedness  on  the  other.  Higgs  v.  Warner,  14 
Ark.  192;  MoNeil  v.  Garland,  27  Ark.  313. 

The  decree  of  the  circuit  court  is  reversed  and  a  decree  will  be  entered  here 
when  the  account  is  restated.  The  account  will  be  referred  to  W.  P.  Gamp- 
bell,  as  master,  for  a  statement  of  the  balance  due.  He  will  take  the  account 
as  kept  between  the  parties  as  a  basis,  deduct  therefrom  the  items  that  were 
disallowed  by  the  chancellor  on  hearing  the  exceptions  to  the  master's  report- 
give  Rogers  credit  as  allowed  by  the  chancellor  for  $1,100  and  interest  at  10 
per  cent,  per  annum  from  the  date  of  the  note  executed  by  Yarnell,  for  that 
sum  until  its  maturity,  and  6  per  cent,  thereafter  until  it  is  extinguished  by 
charges  against  Rogers,  the  credit  to  be  entered  as  of  the  date  of  maturity. 
He  will  compute  no  interest  upon  any  other  item  of  the  account,  but  take  the 
items  as  stated  in  the  account  after  the  corrections  made  by  the  chancellor, 
allowing  the  several  cross-demands  to  operate  as  payments  pro  tanto  from 
their  respective  dates,  and  strike  the  balance.  Interest  will  be  computed  on 
that  balance  so  found  from  the  1st  day  of  January,  1885,  to  the  confirmation 
of  the  report  and  entering  of  the  final  decree  herein. 


State,  to  Use  of  Benton  County,  c.  Wood. 
(Supreme  Court  of  Arkanea*.    February  S,  1889.) 

1.  Bonos— Action  ok  Countt  Treasurer's  Bond— Obugbbs. 

It  is  no  defense  to  an  action  by  the  state  to  the  use  of  a  county,  on  a  county  Wo 
urer's  bond,  that  the  bond  names  no  obligee;  the  conditions  of  the  bond  being  that 
the  treasurer  shall  well  and  truly  account  for  and  pay  oyer  all  moneys  coming  into 
his  hands  by  virtue  of  his  office.  The  requirement  of  Mansf.  Dig.  Ark.  $  1 187,  that 
the  treasurer  shall  execute  a  bond  to  the  state,  is  not  a  matter  of  substance ;  the 
statute  merely  contemplating  that  the  state  shall  stand  as  trustee  for  the  parties 
beneficially  interested. 

d.  Sams— State  Party  Plaintiff. 

Under  section  1067,  allowing  the  state  to  sue  for  the  use  of  the  county  where  the 
latter  has  a  demand  to  be  enforced,  the  state  is  a  proper  party  plaintiff  in  an  ac- 
tion to  compel  the  treasurer  to  replace  in  the  county  treasury  money  never  legally 
drawn  therefrom. 

8.  Samb— Brbaoh  of  Bond. 

It  having  been  made  to  appear  that  the  county  court,  upon  its  settlement  with  the 
treasurer,  found  him  in  default  for  funds  of  the  county  which  had  been  lost  by  the 
failure  of  a  local  bank  in  which  he  had  deposited  them,  and  charged  him  with  the 
amount,  a  sufficient  breach  of  the  bond  was  shown ;  the  settlement  being  conclu- 
sive as  to  the  state  of  his  accounts. 
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Appeal  from  Benton  chancery  conrt;  J.  M.  Pittman,  Judge. 

Action  by  the  state,  to  the  use  of  Benton  county,  against  Wood  and  others, 
on  a  county  treasurer's  bond.     Judgment  for  defendants,  and  plaintiff  appeals. 

J,  Frank  Wilson  and  E.  P.  Watson,  for  appellant.  L.  H^  McQill,  for  ap- 
pellees. 

Cockriix,  C.  J.  It  is  argued  with  great  earnestness  that  the  treasurer's 
bond  which  is  the  foundation  of  the  suit  is  void,  upon  the  ground  that  it 
names  no  obligee.  The  fallacy  lies  in  the  assumption  that  the  obligation  has 
not  been  assumed  by  any  one. 

A  bond  is  construed  like  any  other  contract  or  instrument  of  writing, — it 
is  enough  that  the  intent  plainly  appears,  though  it  be  not  fully  and  particu- 
larly expressed.  Partridge  v.  Jones,  38  Ohio  St.  375.  "If  ever  there  was 
a  time,"  says  the  court  in  the  case  cited,  quoting  from  another  case,  "when 
courts  listened  to  trivial  and  verbal  inaccuracies  in  contracts  when  the  real 
meaning  and  intention  of  the  parties  was  plain,  that  time  has  gone  by;  and 
the  only  object  of  the  court  is  that,  when  the  meaning  and  intention  of  the 
parties  are  perfectly  plain,  no  grammatical  inaccuracy,  or  want  of  the  most 
appropriate  words,  shall  render  the  instrument  unavailing." 

It  was  never  regarded  as  necessary  that  the  obligee  in  a  bond  should  be 
specified  eo  nomine.  It  was  enough  if  he  was  so  designated  that  he  might  be 
certainly  ascertained.  Preston  v.  Hull,  12  Amer.  Law  Reg.  (X.  S.)  699,  and 
note;  Fellows  v.  Oilman,  4  Wend.  419.  It  needs  no  statute  to  enable  an  of- 
ficer to  give  a  valid  bond  for  the  faithful  payment  of  money  that  may  come  to' 
his  hands,  and,  if  we  regard  the  bond  in  suit  as  a  common-law  obligation 
without  looking  for  aid  to  the  statute  which  the  parties  undertook  to  follow 
in  drafting  it,  it  will  be  seen  that  the  fair  import  of  the  language  used  is  that 
the  bond  was  intended  for  the  benefit  of  all  whom  it  might  concern;  that  is, 
any  one  who  should  be  injured  by  the  treasurer's  official  delinquency.  The 
bond,  among  other  things,  provides  that  the  treasurer  shall  truly  account  for 
and  pay  over  all  moneys  coming  to  his  hands  by  virtue  of  his  office,  and  the 
principal  and  sureties,  by  the  terms  of  the  bond,  bound  themselves  to  the  faith- 
ful discharge  of  this  duty.  The  obvious  intention  of  this  was  to  protect  and 
give  indemnity  to  all  persons  who  might  be  damnified  by  the  officer's  neglect 
legally  to  keep  and  pay  out  the  public  funds.  That  is  the  primary  object  of 
all  such  bonds.  Huffman  v.  Kopplekom,  8  Neb.  347,  1  X.  W.  Rep.  248; 
Crook  Co.  v.  Bushnell,  18  Pac.  Rep.  886.  The  condition  which  shows  the 
design  of  the  bond  is  the  important  requirement  in  such  an  undertaking,  and 
when  that  is  properly  found,  as  it  is  conceded  it  was  in  this  instance,  "the 
naming  of  an  obligee  is,"  as  Judge  Cooley  expressed  it  in  delivering  the 
judgment  for  the  supreme  court  of  Michigan,  "the  merest  formality  possible, 
so  that,  if  the  instrument  omitted  to  name  one,  *  *  *  the  substance  of 
the  undertaking  would  still  remain."  Bay  County  v.  Brock,  44  Mich.  45,  6 
N.  W.  Rep.  101.  The  substance  remaining,  how  can  the  bond  be  void  for 
informality? 

A  bond,  upon  the  condition  that  an  officer  should  make  amends  to  every  per- 
son who  should  be  injured  by  his  breach  of  official  duty,  was  enforceable  at 
the  suit  of  any  one  who  was  damaged  by  his  official  default,  when  the  rules 
of  procedure  required  that  only  the  party  in  whom  the  contract  vested  the 
legal  interest  could  maintain  an  action  on  it.  Fellows  v.  Oilman,  supra. 
The  reason  is  stronger  for  its  enforcement)  since  the  change  in  the  law  ena- 
bles the  party  for  whose  benefit  the  contract  was,  primarily  executed  to  sue  in 
his  own  name.  Hunnieutt  v.  Kirkpatrick,  39  Ark.  172;  Hecht  v.  Caughron, 
46  Ark.  132.  And  it  is  immaterial  in  such  cases  that  the  party  beneficially  in- 
terested is  not  mentioned  in  the  instrument,  but  is  undisclosed  or  unknown. 
Pom.  Rem.  §  177.  There  is,  then,  not  even  a  technical  objection  to  the  en- 
forcement of  the  bond  in  suit.  The  question  was,  simply,  who  should  be  per- 
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mitted  to  stand  as  plaintiff  in  the  action,  the  state  not  being  the  party  in 
whose  name  the  contract  was  executed,  nor  the  party  in  interest?  The  stat- 
ute contemplates  that  the  state  shall  stand  as  trustee  for  the  parties  who  have 
the  beneficial  interest  in  such  cases,  as  is  evidenced  by  the  requirement  to  ex- 
ecute the  bond  to  her.  Mansf.  Dig.  8  1187.  This  is  not  required  as  a  mat- 
ter of  substance,  but  only  as  a  part  of  the  machinery  of  convenient  adminis- 
tration, and  it  would  impose  no  new  condition  upon  the  obligors  to  presume 
that  it  entered  into  their  contract  that  the  bond  should  be  enforced  the  usual 
way.  County  Treasurer  v.  Bunbury,  45  Mich.  79,  7  N.  W.  Bep.  704.  But 
aside  from  this  consideration,  another  provision  of  the  statute  allows  the  state 
to  become  the  plaintiff  for  the  use  of  a  county  where  the  latter  has  a  demand 
to  be  enforced.  Mansf.  Dig.  8  1067.  The  object  of  this  suit  is  to  replace  in 
the  county  treasury  money  which  has  never  been  legally  drawn  therefrom. 
The  defaulting  treasurer  was  still  in  office  when  this  was  instituted,  and  the 
county  was  the  proper  party  to  move  in  the  matter.  Hunnicutt  v.  KirkpaU 
rick,  supra;  Pettigrew  v.  Washington  Co.,  43  Ark.  33.  Moreover,  no  objec- 
tion was  taken  in  the  lower  court  to  the  state's  capacity  to  sue.  PetUgrew 
▼.  Washington  Co.,  supra. 

It  is  argued  that  no  breach  of  the  bond  is  shown.  At  a  regular  annual 
settlement,  the  county  court  audited  the  treasurer's  accounts,  and  upon  count- 
ing the  money  brought  into  court  by  him  found  that  he  was  in  default.  His 
excuse  for  not  bringing  the  either  funds  into  court,  as  he  was  required  by  law 
to  do,  was  that  the  money  had  been  lost  by  the  failure  of  a  local  bank  in 
which  he  had  deposited  it.  The  court  refused,  as  it  should  have  done,  to  al- 
low him  credit  for  the  amount  thus  lost,  but  charged  him  with  the  full  amount. 
These  facts  are  made  to  appear  from  the  cou/ity  court's  order  of  settlement. 
They  show  a  failure  to  keep  the  public  funds  to  be  paid  to  those  entitled  to 
receive  them.  That  was  a  breach  of  the  bond.  State  v.  Croft,  24  Ark.  550. 
The  money  was  lost  to  the  county,  and  the  measure  of  damages  was  the 
amount  found  due  by  the  county  court,  with  legal  interest  from  the  date  of 
auditing  the  account.  That  settlement  concluded  any  further  inquiry  into 
the  state  of  the  officer's  accounts.  Hunnicutt  v.  Kirkpatrick,  supra;  Jones 
v.  State,  14  Ark.  170;  Wycough  v.  State,  50  Ark.  102,  6  S.  W.  Bep.  598; 
George  v.  Elms,  46  Ark.  260.  No  issue  was  made  against  the  recovery,  ex- 
cept upon  the  points  mentioned.  These  were  technical  and  formal,  rather 
than  substantial.  No  objection  was  made  upon  the  right  to  proceed  in  equity, 
and,  according  to  the  established  practice,  judgment  should  have  been  ren- 
dered for  the  plaintiff.  Freed  v.  Brown,  41  Ark.  495;  Smith  v.  Mollis,  46 
Ark.  17. 

The  judgment  of  the  circuit  court  is  reversed,  and  judgmeut  will  be  en- 
tered here  in  accordance  with  this  opinion.    It  is  so  ordered. 


Evans  t>.  English. 
(Court  of  Appeals  of  Kentucky.    January  24, 1889.) 

Mortgages— Foreclosure— Answer— Demurrer. 

To  a  bill  to  foreclose  a  mortgage  defendant  answered  that  at  the  time  of  its  exe- 
cution he  was  living  on  one  of  the  tracts  of  land  described  therein  as  his  home- 
stead, and  that  he  had  refused  to  sign  a  mortgage  embracing  the  homestead  right; 
that  the  plaintiff  wrote  another  mortgage,  and  handed  it  to  him  to  sign,  stating 
that  it  did  not  embrace  the  homestead  right,  which  he  signed  without  reading. 
Held,  that  a  demurrer  to  the  answer  should  have  been  overruled. 

Same— Sbtttko  Aside  Sale— Fraud. 

The  plaintiff  having  become  the  purchaser  at  the  commissioner's  sale,  for  a  price 
not  exceeding  a  third  of  its  value,  and  having  by  the  demurrer  admitted  the  fraud, 
will  not,  under  the  circumstances,  be  permitted  to  avail  himself  of  the  purchase, 
though  in  ordinary  oases  the  sale  would  not  be  set  aside. 

Digitized  by  VjOOQlC 


Ky.]  EVANS  9.  ENGLISH.  627 

8.  Sams— Estoppel  bt  Deed. 

A  recital  in  the  mortgage  that  the  agreement  was  between  defendant,  "party  of 
the  flret  part,  of  the  city  of  L., "  etc.,  does  not  estop  him  from  saying  that  he  was 
at  that  time  hying  on  his  homestead  in  M.,  (the  tract  in  question.) 
4.  Appeait- Review— Pleading — Objections  Waived. 

The  demurrer  to  the  answer  having  been  sustained,  the  appellate  court  will  not 
look  into  the  record  to  see  whether  the  answer  was  true  or  false. 

Appeal  from  circuit  court,  Meade  county;  T.  R.  McBeath,  Judge. 

Bill  by  J.  H.  English  against  D.  C.  Evans,  to  foreclose  a  mortgage,  and 
for  judgment  on  certain  notes.  Demurrer  to  answer  sustained.  Judgment 
for  plaintiff,  and  sale  had  and  confirmed.    Defendant  appeals. 

John  C.  Walker,  for  appellant.    J.  W.  Lewis,  for  appellee. 

Pryor,  J.  The  demurrer  to  the  answer  filed  by  the  appellant  should 
have  been  overruled.  The  appellant  was  indebted  to  the  appellee  in  a  sum 
of  money  evidenced  by  note,  and  to  secure  the  payment  gave  to  the  appellee 
a  mortgage  on  the  real  estate  in  the  city  of  Louisville,  and  on  a  tract  of  100 
acres  of  land  in  Meade  county.  In  a  suit  to  foreclose  the  mortgage,  the  ap- 
pellant, by  way  of  defense,  said  that  at  the  time  of  its  execution  he  was  living 
on  the  tract  of  land  in  Meade,  with  his  family  of  three  children;  was  a  bona 
fide  housekeeper,  and  refused  to  execute  a  mortgage  embracing  his  right  to 
a  homestead;  that  a  mortgage  was  written  and  presented  to  him  that  passed 
the  homestead  right,  and  hf  declined  to  sign  it  for  that  reason ;  that  the  ap- 
pellee then  wrote  another  mortgage,  handing  it  to  him,  and  stating  that  it 
did  not  embrace  this  homestead  right;  that  upon  this  representation  of  the 
appellee,  and  relying  on  it  as  true,  he  signed  the  mortgage  without  reading 
it,  and  did  not  know  until  this  action  was  instituted  but  that  the  agreement 
had  been  in  good  faith  carried  out,  and  his  homestead  exempted  from  the 
operation  of  the  mortgage;  that  the  representation  was  made  to  deceive,  and 
with  the  fraudulent  intent  to  include  the  homestead  within  its  terms.  The 
demurrer  was  sustained  to  this  answer,  and  the  property  sold.  Exceptions 
were  filed  to  the  report  of  sale  because  the  property  was  sold  at  a  sacrifice. 
There  is  proof  that  the  property  was  worth  $2,000,  and  it  sold  for  not  exceed- 
ing one-third  of  its  value,  and  the  homestead  was  purchased  by  the  plaintiff. 

If  the  facts  alleged  are  true,  the  plaintiff  should  not  be  permitted  to  avail 
himself  of  the  purchase  under  the  circumstances.  While  an  ordinary  sale  by 
order  of  the  chancellor,  under  the  proof  in  this  case,  would  be  sustained,  al- 
though the  plaintiff  was  the  purchaser,  when  the  fraud  is  admitted,  as  it  is 
on  demurrer,  the  purchaser,  if  a  party  to  it,  cannot  avail  himself  of  an  ad- 
vantageous  bargain,  and  will  not  be  protected  by  the  chancellor.  We  are 
asked  to  look  to  the  facts  of  the  record  with  a  view  of  determining  whether 
the  answer  is  true  or  false.  This  cannot  be  done,  as  the  mouth  of  the  de- 
fendant was  closed  as  to  his  defense,  by  sustaining  the  demurrer  to  his  an- 
swer. The  mortgage  recites  that  the  agreement  was  entered  into  between 
the  appellant,  party  of  the  first  part,  of  the  city  of  Louisville,  etc.  It  is  there- 
fore insisted  that  the  appellant  is  estopped  from  saying  that  he  lived  in 
Meade  when  the  recital  in  the  mortgage  is  that  he  is  of  the  city  of  Louisville. 
The  mortgage  may  have  been  written  in  Louisville,  and  doubtless  was;  but, 
whether  so  or  not,  the  answer  is  express  and  positive  in  the  statement  that 
at  the  time  of  its  execution  the  appellant  was  living  with  his  family  in 
Meade,  and  there  is  no  such  inconsistency  between  the  recital  in  the  mortgage 
and  the  statements  of  the  answer  as  would  preclude  the  defense. 

The  judgment  is  reversed,  with  directions  to  set  aside  the  sale,  to  overrule 
the  demurrer,  and  for  further  proceedings  consistent  with  this  opinion. 
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Williams  et  al.  t>,  Gaitskill's  Adm'r  et  ah 

(Court  of  Appeals  of  Kentucky.    December  20, 1888.) 

Liens— Enforcement  of  Equitable  Lien— Priorities. 

Land  was  purchased  by  A.  under  an  execution  against  J.  for  much  less  than  its 
value,  and  conveyed  by  A.  to  H.  in  consideration  of  the  payment  by  H.  of  certain 
named  debts,  among  them  a  debt  to  Gk,  for  which  A.  was  liable  as  surety  for  J.  H. 
gave  his  note  for  the  debt  to  G.,  but,  becoming  bankrupt,  never  paid  it.  After 
commencement  of  a  suit  to  enforce  the  lien  of  G.'s  debt,  H.  conveyed  the  land  back 
to  J.,  who  was  also  bankrupt,  in  consideration  of  payment  by  him  of  certain  named 
debts  owing  by  H.,  among  which  was  the  debt  to  G. ;  the  deed  reciting  that  a  lien 
is  retained  to  secure  compliance  with  the  conditions  by  J.,  "but  it  is  not  intended 
to  give  a  lien  to  any  one  but "  H.  Held,  that  G.  was  entitled  to  a  lien  prior  to  the 
debts  of  H.  mentioned  in  the  last  conveyance. 

Appeal  from  circuit  court,  Montgomery  county;  John  E.  Cooper,  Judge. 

Action  by  John  Gaitskill  against  Josiah  Anderson,  P.  A.  Howard  et  al.f 
on  a  note  executed  to  plaintiff  by  defendant  Anderson  as  principal,  and  How- 
ard and  J.  J.  Anderson  as  sureties.  Piaintiif  sought  judgment  against  de- 
fendants, and  an  enforcement  of  his  alleged  equitable  lien  on  400  acres  of 
land,  to  secure  payment  of  said  note.  Said  lien  was  created  by  a  convey- 
ance of  said  land  by  J.  J.  Anderson  to  P.  A.  Howard  in  consideration  that 
Howard  would  pay  certain  debts  for  which  Anderson  was  bound,  Gaitskill's 
being  one  of  them.  After  this  suit  was  commenced,  Howard  conveyed  the 
said  land  to  Josiah  Anderson,  on  condition  that  the  latter  would  pay  certain 
of  Howard's  debts,  Gaitskill's  being  mentioned  as  one  of  them.  This  last 
conveyance  also  obligated  Josiah  Anderson  to  pay  an  alleged  note  for  $400 
due  to  Williams  &  Trimble.  Pending  these  proceedings,  the  land  was  sold, 
and,  as  it  did  not  bring  a  sum  sufficient  to  pay  both  Gaitskill's  and  the  Will- 
iams &  Trimble  claim,  judgment  was  entered  in  favor  of  Gaitskill,  ordering 
the  whole  of  the  proceeds  of  sale  paid  to  Gaitskill  and  certain  other  creditors 
of  the  same  class.  Of  this  judgment  Josiah  Anderson  and  Williams  et  al. 
complain,  and  prosecute  this  appeal.  Gaitskill  having  died,  the  suit  is  now 
pending  against  his  administrator. 

Corneli8on  cfe  Mitchell,  for  appellants.  B.  /.  Peters  and  W.  H.  Holt,  for 
appellees. 

Pryob,  J.  A  tract  of  400  acres  of  land  was  purchased  by  J.  J.  Anderson 
under  an  execution  against  Josiah  Anderson,  for  much  less  than  its  value. 
In  November,  1872,  J.  J.  Anderson  conveyed  this  land  to  P.  A.  Howard,  in 
consideration  that  he  (Howard)  would  pay  certain  debts  therein  named,  and 
among  them  a  debt  to  John  Gaitskill  for  several  thousand  dollars.  These 
debts  J.  J.  Anderson  was  liable  for  as  the  surety  of  Josiah  Anderson.  How- 
ard gave  his  notes  for  some  of  the  debts,  among  them  the  debt  to  Gaitskill, 
but  never  paid  it,  and  became  a  bankrupt.  A  suit  was  then  instituted  to 
enforce  a  lien  on  the  land  for  the  Gaitskill  debt  and  other  debts  secured  by 
the  deed  to  Howard.  Howard,  in  December,  1874,  conveyed  the  land  back 
to  Josiah  Anderson  in  consideration  that  Anderson  would  pay  certain  debts 
upon  which  Howard  was  bound,  naming  them,  the  debt  to  Gaitskill  being 
one  of  them.  The  deed  from  Howard  to  Anderson  recites  that  a  lien  is  re- 
tained to  secure  a  compliance  on  the  part  of  Josiah  Anderson,  but  it  is  not 
intended  to  give  a  lien  to  any  one  but  Howard.  Josiah  Anderson  had  be- 
come a  bankrupt  shortly  before  the  reconveyance  was  made  to  him  by  How- 
ard, and  it  is  not  pretended  that  the  Gaitskill  debt  has  been  paid.  This  debt 
was  a  lien  by  the  deed  of  1872.  and  also  a  lien  by  the  deed  of  Howard  to  Jo- 
siah Anderson,  and  Josiah  Anderson,  the  appellant  here,  or  his  assignee,  is 
now  claiming  the  absolute  right  to  the  land,  without  having  complied  with 
his  agreement  with  Howard.    It  is  not  necessary  to  comment  on  the  facts  of 
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this  case.  The  execution  of  the  note  to  Williams  &  Trimble  that  has  never 
made  its  appearance*  and  the  obligees,  or  one  of  them,  ignorant  of  the  fact 
that  such  a  note  was  in  existence;  the  relation  of  the  parties  who  are  antag- 
onizing the  claim  of  Gaitskill  in  this  case  towards  each  other,  and  the  peculiar 
nature  of  the  lien  reserved  in  the  deed  by  Howard. — leave  but  little  room  to 
doubt  the  real  purpose  of  this  reconveyance.  The  judgment  below  is  af- 
firmed. 

Holt*  J.,  not  sitting. 


Wilhite's  Adm'r  v.  Boulware  et  at. 
(Court  of  Appeals  of  Kentucky.    January  24, 1889.) 

1.  Mortgages— Lien—Priorities— Lien  of  Debt  to  Partner. 

Members  of  a  partnership  purchased  land,  each  taking  an  undivided  interest  by 
separate  conveyance,  paid  for  out  of  his  owd  funds.  The  property  was  used  for  the 
partnership  business,  and  after  it  ceased  each  used  and  enjoyed  his  undivided  in- 
terest for  his  own  benefit,  and  mortgaged  it  to  secure  his  individual  liabilities. 
HeUL  that  the  surviving  partners  interest  was  not  impressed  with  an  equitable 
lien  for  the  balance  due  the  deceased  partner,  as  against  a  mortgagee  of  the  sur- 
vivor's interest  for  the  latter's  individual  debt. 
3.  Witness— Competency— Transactions  with  Decedent. 

In  an  action  by  the  administrator  of  the  deceased  partner  to  enforce  the  alleged 
lien  for  the  balance  due  his  intestate,  the  survivor  is  a  competent  witness  in  refer- 
ence to  the  status  of  the  real  estate,  as  it  is  not  properly  testimony  in  his  own  be- 
half, his  personal  liability  for  the  balance  being  neither  increased  nor  diminished 
thereby;  the  contest,  as  to  the  status  of  the  property,  being  between  plaintiff  and 
the  survivor's  mortgagee. 

Appeal  from  circuit  court,  Daviess  county;  L.  P.  Little,  Judge. 
Thomas  A.  Martin,  for  appellant.     W.  N.  cfr  /.  J.  Sweeney,  for  appellees, 

Bennbtt,  J.  The  appellant,  as  the  administrator  of  W.  M.  Wilhite,  brought 
this  action  in  equity  in  the  Daviess  circuit  court  against  the  appellee  0.  Boul- 
ware, as  the  surviving  partner  of  the  appellant's  intestate,  for  the  purpose  of 
obtaining  a  settlement  of  the  partnership,  which  consisted  in  distilling  whisky 
in  Daviess  county,  Ky.,  and  subjecting  the  alleged  partnership  property,  con- 
sisting of  nine  acres  of  land,  and  distillery  and  fixtures  thereon,  to  the  pay- 
ment of  the  balance  that  the  firm  of  Boulware  &  Wilhite  was  indebted  to  said 
Wilhite. 

The  appellee  G.  Boulware,  in  his  answer,  denied,  among  other  things,  that 
said  property  was  partnership  property,  but  he  and  Wilhite  owned  each  an 
undivided  half  of  said  property  in  common;  that  he  had  mortgaged  his  undi- 
vided half  to  the  Deposit  Bank  of  Owensboro.  Thereupon  the  Deposit  Bank 
was  made  a  defendant.  The  bank,  in  its  answer,  set  up  its  mortgage  on  said 
property,  and  claimed  that  it  was  not  partnership  property,  but  was  held  by 
the  members  of  said  firm,  Boulware  &  Wilhite,  as  tenants  in  common;  and 
also,  if  it  should  turn  out  that  the  property  was  in  fact  partnership  property, 
it  at  the  time  it  took  the  mortgage  had  no  notice  of  that  fact.  Afterwards 
the  bank  instituted  its  action  against  G.  Boulware,  and  M.  Boulware,  his 
surety,  on  the  note  executed  by  them  to  the  bank,  and  also  sought  to  enforce 
its  mortgage  lien  upon  said  property.  That  action  was  consolidated  with  this 
one.  Thereafter  M.  Boulware  paid  off  said  debt,  and  the  bank,  in  considera- 
tion thereof,  assigned  to  him  said  note  and  mortgage.  He  then  claimed  that 
he  should  be  subrogated  to  the  lien  of  the  bank  upon  said  property.  The  lower 
court  gave  personal  judgment  against  the  appellee  G.  Boulware,  for  one-half 
of  the  balance  found  due  to  the  estate  of  W.  M.  Wilhite  by  the  firm  of  Boul- 
ware &  Wilhite,  but  refused  to  allow  said  sum  as  a  superior  lien  to  that  cre- 
ated by  the  mortgage  in  favor  of  the  bank.  The  administrator  has  appealed 
to  this  court. 
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The  principle  is  universally  recognized  that  at  law  real  estate  owned  by  a 
partnership,  even  if  purchased  in  the  name  of  the  partnership,  and  with  part- 
nership funds,  is  held  by  the  members  of  the  firm  as  tenants  in  common,  and 
is  subject  to  all  the  incidents  of  land  held  in  common.  But  in  equity  the 
partners  may,  by  agreement  express  or  implied,  impress  real  estate,  which  by 
law  they  owned  in  common,  with  a  trust  as  partnership  property,  and  render 
it  in  equity  subject  to  the  rules  applicable  to  partnership  property.  Real  es- 
tate may  be  thus  impressed  in  equity  in  the  interest  of  commerce,  whereby  an 
equitable  trust  is  separated  from  the  legal  estate.  The  latter  is  held  and  passes 
according  to  the  law  that  controls  such  property  held  in  common;  the  former 
is  held  subject  to  the  rules  of  personal  property  held  in  partnership.  The 
trust  or  equitable  lieu  impressed  upon  such  real  property  is  for  the  benefit  of 
the  partners  alone,  with  the  exception  of  such  third  persons  as  may  be  equi- 
tably entitled  to  be  subrogated  to  the  rights  of  one  partner  as  against  the  other. 

It  must,  however,  always  be  understood  that  the  basis  of  this  equitable 
trust  or  lien  is  the  agreement  and  intention  of  the  partners,  which  may  be 
either  express  or  implied.  The  agreement  to  hold  such  estate  as  partnership 
property  may  be  expressed  in  the  articles  of  partnership,  or  in  the  writing 
evidencing  its  purchase,  or  verbally.  The  agreement  may  be  implied  from 
the  circumstances  of  the  purchase,  and  the  conduct  of  the  parties.  If  the 
land  has  been  bought  with  partnership  money,  and  has  been  brought  into  the 
business  of  the  firm,  and  used  for  its  purposes,  it  will  be  considered  as  part- 
nership property;  but  even  in  this  case  it  may  be  shown  by  distinct  evidence 
that  it  was  the  intention  of  the  members  of  the  firm  to  hold  it  as  real  estate, 
in  which  each  should  have  his  interest  in  common  with  the  others.  On  the 
other  hand,  if  the  real  estate  was  not  paid  for  with  partnership  funds,  but 
each  partner  purchased  his  interest  and  paid  for  it  with  his  own  funds*  the 
presumption  from  these  conditions  arises  that  the  parties  did  not  intend  to 
hold  it  as  partnership  property,  but  as  real  estate,  subject  to  all  the  incidents 
of  a  tenancy  in  common.    This  presumption,  however,  is  rebuttable. 

By  applying  the  facts  to  the  foregoing  rules,  it  will  be  seen  that  the  real 
estate  in  question  was  not  impressed  with  an  equitable  lien  in  favor  of  the 
appellant's  intestate  over  that  acquired  by  the  mortgage.  The  facts  are  that 
the  real  estate  was  not  purchased  with  partnership  funds;  that  each  partner 
held  his  undivided  interest  in  the  land  by  a  separate  conveyance;  that  after 
making  whisky  one  season,  which  ended  in  the  spring  of  1882,  the  partners, 
as  a  firm,  ceased  to  make  any  more,  and  the  appellant's  intestate  that  sum- 
mer sold  his  half  of  the  whisky  to  Thixton  &  Slaughter,  and  the  appellee  C. 
Boulware  retained  his  half;  that  said  intestate  that  summer  rented  his  half 
of  the  land,  distillery,  and  fixtures  to  Thixton  &  Slaughter  for  the  purpose 
of  making  apple  brandy,  and  the  appellee  subleased  said  half  interest  from 
them  for  the  term  of  three  years,  and  paid  the  intestate  rent  therefor;  that 
the  intestate  in  August,  1882,  mortgaged  his  undivided  half  interest  to  Mon- 
arch, etc.,  to  secure  his  individual  liabilities;  that  in  1884  the  appellee  mort- 
gaged his  half  interest  to  Calhoon,  etc.;  in  1885  he  mortgaged  the  same  inter- 
est to  the  bank. 

So  we  have  the  fact  that  each  partner  held  his  undivided  interest  in  said 
property  by  a  separate  conveyance,  which  interest  was  paid  for  out  of  his  own 
funds,  as  creating  the  presumption  that  the  property  was  held  and  owned  as 
real  estate,  and  not  as  partnership  property.  We  have  the  further  fact  that 
each  partner,  after  the  partnership  business  ceased,  used  and  enjoyed  his  un- 
divided interest  in  said  property  for  his  exclusive  use  and  benefit,  and  mort- 
gaged it  as  security  for  his  individual  liabilities;  thereby  treating  his  interest 
as  real  property,  not  impressed  with  the  trust  or  equities  of  partnership  prop- 
erty. 

It  is  also  contended  that  0.  Boulware  was  not  a  competent  witness  in  bis 
own  behalf  against  his  deceased  partner.    So  far  as  his  testimony  was  given 
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in  his  own  behalf  in  relation  to  the  state  of  the  partnership  accounts  between 
him  and  his  partner,  the  objection  was  well  taken;  but  these  matters  of  ac- 
count were  settled  by  the  chancellor,  and  there  is  no  serious  contention  about 
them  here.  His  testimony,  however,  in  reference  to  the  status  of  the  real 
estate,  was  not  properly  testimony  in  his  own  behalf,  because  his  personal 
liability  for  one-half  of  the  balance  found  due  the  intestate's  estate  was  neither 
increased  nor  diminished  by  the  decision  of  that  question;  nor  was  his  prop- 
erty relieved  from  the  burden  of  a  lien  by  the  decision  of  the  question .  The 
decision  of  the  question  in  favor  of  the  bank  increased  the  lien  burden.  The 
contest  in  reference  to  the  status  of  the  property  was  between  the  appellant 
and  the  appellees,  M.  Boulware  and  the  bank.  They,  beyond  all  question, 
were  entitled  to  0.  Boul ware's  evidence. 
The  Judgment  is  affirmed. 

Kino  t>.  Ohio  Val.  R.  Co. 

(Court  of  Appeals  of  Kentucky.    January  24, 1880.) 

1.  Appeal— Rbvibw— Matters  not  Apparent  of  Record. 

The  supreme  court  of  Kentucky  will  not  refuse  to  consider  an  appeal  from  the 
circuit  court  on  the  ground  that  no  order  was  entered  on  the  record  of  the  latter 
court  refusing  appellant's  motion  for  a  new  trial,  where  the  bill  of  exceptions  filed 
in  that  court  recites  that  such  motion  was  refused,  and  that  appellant  excepted 
thereto. 

2.  Judgment— Entry— Res  Abjudicate. 

Where  the  evidence  shows  that  a  judgment  was  entered  in  conformity  to  an  oral 
agreement  of  the  parties  not  made  in  open  court,  such  judgment  is  binding,  though 
one  party  was  not  in  court  at  itB  rendition,  and  had  no  notice  thereof  until  after  ex- 
piration-of  the  period  allowed  for  appeal. 

Appeal  from  circuit  court,  Union  county;  McGivens,  Judge. 
Ken.  Chapeze,  for  appellant.    Hughes  &  Hughes,  for  appellee. 

Holt,  J.  The  appellee,  the  Ohio  Valley  Railway  Company,  being  author- 
ized by  its  charter  to  do  so,  instituted  proceedings  in  the  county  court  under 
the  general  law  of  April  11,  1882,  (Gen.  St.  281,)  to  condemn  a  right  of 
way  through  the  land  of  the  appellant,  Lou  King.  After  the  commissioners 
had  filed  their  report,  but  before  its  confirmation,  the  agent  of  the  appellee 
and  the  appellant  by  way  of  compromise  agreed  that  it  was  to  be  treated  and 
considered  as  amended  in  certain  respects.  They  now  differ  as  to  the  extent 
and  character  of  the  modifications  then  agreed  upon  by  them.  The  appellant 
also  claims  that  by  the  agreement  the  prosecution  of  the  proceeding  was  to 
cease,  and  nothing  more  was  to  be  done  until  the  time  arrived,  when  she  was 
to  be  paid  the  agreed  compensation  for  the  right  of  way.  Upon  the  other 
hand,  the  appellee  claims  that  the  proceedings  were  at  once  to  progress,  the 
appellant  not  making  any  resistance  by  reason  of  the  compromise  as  to  the 
commissioners'  report.  The  agreement  was  verbal,  and  not  made  in  court. 
The  appellee,  acting  upon  its  understanding  of  the  matter,  thereafter  obtained 
a  judgment,  which  recites  that  it  is  a  consent  one,  and  which  conforms  to  its 
version  of  the  agreement.  The  appellant  was  not  in  court,  either  in  person  • 
or  by  attorney,  when  it  was  rendered,  and  had  no  notice  or  knowledge  of  it 
until  more  than  30  days,  the  period  allowed  for  an  appeal  in  such  a  case,  had 
elapsed.  She  thereupon,  and  before  the  second  term  of  court  after  the  discov- 
ery, filed  a  petition  in  the  county  court  for  a  new  trial.  This  was  authorized 
by  sections  844  and  700  of  the  Civil  Code.  Issues  were  formed,  and  upon 
hearing  the  county  court  dismissed  her  petition.  She  appealed  to  the  circuit 
court,  where  the  matter  was  heard  de  novo,  and  it  affirmed  the  judgment  of 
the  lower  court. 

It  is  urged  that  we  cannot  consider  her  appeal  to  this  court,  because  no  or- 
der was  ever  entered  upon  the  record  in  the  circuit  court  overruling  her  mo- 
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tion  for  a  new  trial.  The  bill  of  exceptions  filed  in  that  court,  however,  re- 
cites that  it  was  done,  and  that  she  excepted  to  the  ruling.  We  will  not 
therefore  refuse  her  relief  upon  this  ground. 

Conceding  that  the  appeal  from  the  county  court  to  the  circuit  court  of  the 
action  for  a  new  trial  in  effect  brought  up  the  entire  case;  also  that  the  latter 
court  had  appellate  jurisdiction  of  the  proceeding,  and  that  the  circuit  court 
had  a  right  to  hear  the  evidence,  and  try  it  de  novo,  as  it  did  do,  and  that  a 
bill  of  exceptions  from  the  county  court  was  not  required,  and  the  circuit 
court  not  confined  by  law  to  hearing  it  upon  the  record  from  the  lower  court, 
— yet  it  is  manifest  that  the  judgment  which  was  rendered  in  each  court  was 
.  sustained  by  the  evidence.  So  that,  considering  the  case  as  presented  by  the 
appellant  herself  in  the  circuit  court,  she  was  entitled  to  no  relief  as  against 
the  judgment  of  condemnation.  It  was  entered,  as  the  decided  weight  of  the 
testimony  shows,  in  conformity  to  the  agreement  of  the  parties.  It  is  true, 
it  was  oral,  and  not  entered  into  in  open  court.  But  the  judgment  embodies 
the  contract  of  the  parties  as  to  what  it  should  be,  according  to  the  burden  of 
the  evidence,  and  is  therefore  binding.  If  the  appellee  has  failed  to  comply 
with  it,  it  can  be  made  to  do  so. 
Judgment  affirmed. 


Magowan  et  ah  v.  McCormick. 

{Court  of  Appeals  of  Kentucky.    January  26, 1889.) 

•  Tbust— Sale  of  Trust  Lands— Form  of  Decree— Lien. 

Gen.  St  Ky.  o.  118,  §  23,  provides  that  a  purchaser  of  land  sold  under  a  trust  is 
not  bound  to  look  to  the  investment  of  the  purchase  money  u unless  so  expressly  re- 
quired by  the  conveyance  or  devise. "  A  testator  devised  lands  to  his  son  for  Ufe, 
remainder  to  his  children,  and  gave  the  son  power  to  sell  the  lands  and  invest  the 
proceeds  in  other  land, "  to  pass  in  the  same  way, "  and  provided  that u  the  purchaser 
must  see  to  the  investment  of  the  purchase  money,  or  the  lands  *  *  *  must  be 
held  responsible. "  Held,  that  where  a  chancellor,  on  application  by  a  purchaser  of 
such  land  from  the  son,  orders  a  conveyance  of  the  land  to  the  purchaser,  and  the 
investment  of  the  proceeds  in  other  lands,  he  should  retain  a  lien  on  the  land  sold, 
until  the  investment  is  made. 

Appeal  from  circuit  court,  Montgomery  county;  J.  E.  Cooper.  Judge. 

Bill  by  B.  F.  McCormick  against  Jennie  B.  Magowan  and  others,  children 
of  James  A.  Magowan,  and  against  James  A.  Magowan's  trustee,  to  secure 
specific  execution  of  a  trust.  Decree  for  complainant,  and  Magowan's  chil- 
dren appeal. 

Peters  <£•  Tylers,  for  appellants.     Wood  &  Day,  for  appellee. 

Frtor,  J.  James  P.  Magowan  died  in  the  county  of  Montgomery,  leaving 
a  last  will  and  testament,  with  his  widow  and  several  children  surviving  him. 
Under  this  will  his  children  held  the  land  devised  to  them  for  life,  remainder 
to  their  children,  etc.,  with  the  power  on  the  part  of  his  children  to  sell  the  land 
devised  to  each.  He  had  a  son,  James  Asa  Magowan,  who  is  now  dead,  leav- 
ing his  widow,  and  several  children,  who  are  infants,  and  defendants  to  this 
proceeding.  The  power  conferred  on  each  child — naming  them— to  sell  his 
or  her  part  of  the  land  devised,  is  in  this  language:  After  giving  the  land  to 
Asa  Magowan  for  life,  remainder  to  his  children,  the  testator  proceeds:  "If 
my  said  son,  James  Asa  Magowan,  should  be  of  the  opinion  that  it  would  be 
to  his  interest  to  sell  said  lands,  or  any  part  thereof,  he  has  full  authority  and 
power  to  do  so,  provided  the  proceeds  of  said  sale  be  invested  in  other  lands, 
and  the  title  thereto  be  so  taken  as  to  secure  to  him  a  life-estate  in  said  lands, 
and  upon  his  death  said  lands  pass  to  the  same  person,  and  in  the  same  way, 
that  the  lands  herein  given  him  are  to  pass;  and  the  purchaser  must  see  to  the 
investment  of  the  purchase  money,  or  the  lands  here  given  my  said  son  by  me 
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must  be  held  responsible. "  On  the  2d  of  J anuary,  1885,  James  Asa  Magowan, 
by  a  regular  conveyance,  conveyed  this  land,  or  a  part  of  it,  devised  to  him, 
to  the  appellee,  B.  F.  McCormick,  and  put  him  in  possession.  The  parties 
Magowan  and  McCormick  knowing  the  provisions  of  testator's  will  in  this 
regard,  by  an  agreement  made  at  the  time  between  them,  McCormick  deposited 
the  first  payment  in  a  bank  at  Mt.  Sterling  until  James  Asa  Magowan  could 
make  the  investment  as  required  by  his  father's  will.  Magowan,  by  reason 
of  bad  health,  became  unable  to  attend  to  business,  and  by  a  certain  deed  of 
trust  attempted  to  empower  James  W.  Brooks  to  make  the  investment  for  him; 
and,  Magowan  becoming  both  mentally  and  physically  unable  to  make  the 
investment,  or  to  ratify  it  when  made,  the  purchaser,  McCormick,  has  gone 
into  a  court  of  equity  for  relief,  asking  the  chancellor  to  execute  the  trust  con- 
ferred on  the  son  by  the  testator.  It  is  manifest  from  the  provisions  of  the 
will  of  the  testator  that  the  purchaser,  McCormick,  is  entitled  to  have  the  con- 
tract enforced,  and  equally  certain  that  the  children  have  a  lien  on  the  land 
sold  McCormick  to  secure  the  investment  of  the  purchase  money  in  other  land. 
No  investment  has  been  made,  but  a  conveyance  under  the  order  of  the  chan- 
cellor made  to  McCormick,  the  latter  having  paid  all  the  purchase  money  into 
court.  The  chancellor  has  directed  the  investment  made;  and,  as  none  has 
been  made,  and  the  money  loaned  out,  it  might  be  insisted  that  the  confirma- 
tion of  the  sale  by  the  chancellor,  in  the  event  the  money  is  lost,  releases  the 
land  conveyed  the  purchaser  from  the  lien  retained  by  the  will  to  secure  the 
investment,  and  this  may  be  the  cause  of  complaint  by  the  children,  who  are 
all  infants,  but  who  appear  in  this  court  without  any  brief  or  an  assignment 
of  errors.  The  object  of  the  testator  was  to  secure  these  children,  by  having 
their  money  invested  in  land,  and  to  secure  this  the  testator  requires  the  pur- 
chaser to  see  to  it  that  the  investment  is  made.  By  section  23,  c.  113,  Gen. 
St.  tit.  "Wills,"  a  purchaser  is  not  required  to  look  to  the  investment  of  the 
purchase  money  for  land  sold  under  a  general  or  special  trust,  unless  so  ex- 
pressly required  by  the  conveyance  or  devise. "  The  trust  is  required  to  be 
executed  by  the  trustee  and  the  purchaser,  or  the  latter  at  least  remains  bound 
until  the  investment  is  made.  When  the  chancellor  undertakes  to  execute  the 
trust  he  should  retain  a  lien  until  the  investment  is  made;  and  if  the  pur- 
chaser wants  to  pay  the  money  into  court,  let  it  be  loaned  out  as  his  money, 
and  not  that  of  these  infants. 

The  judgment  rendered  may  have  the  effect  of  releasing  the  lien,  and  for 
that  reason  it  is  reversed  and  remanded,  with  directions  to  so  amend  the  judg- 
ment or  order  as  to  retain  a  lien  on  the  land  sold  McCormick  until  the  invest- 
ment is  made  and  approved  by  the  court.  If  the  investment  has  already  been 
made,  there  will  be  no  necessity  of  modifying  the  judgment. 


Masonic  Sav.  Bank  v.  Bangs'  Adm'r  et  al. 
(Court  of  Appeals  of  Kentucky.    January  24, 1889.) 

Interest— Claims  op  Partnership  against  Decedent's  Estate. 

On  the  death  of  a  partner  insolvent,  who  had  used  large  sums  of  the  firm's  money 
for  private  purposes,  the  surviving  members  presented  a  statement  of  the  amounts 
so  used,  as  shown  by  the  accounts,  including  charges  of  interest.  The  claims,  es- 
pecially the  interest,  being  disputed,  a  sum  was  agreed  on,  with  the  stipulation  that 
no  additional  sum  should  be  allowed  unless  presented  within  30  days.  Afterwards 
additional  claims  were  presented.  Held,  that  interest  should  be  allowed  on  the 
additional  claims  as  on  all  other  claims  against  the  decedent's  estate  of  the  same 
character. 

Same— On  Accounts  between  Partners. 

The  rule  that  interest  should  not  be  aUowed  on  partnership  accounts  until  after 
a  balance  is  struck,  on  a  settlement  between  the  partners,  has  no  application  where 
a  partner  has  withdrawn  greatly  more  than  he  was  entitled  to  from  the  firm  as- 
set*, applying  it  to  his  own  use,  to  the  detriment  of  his  co-partners. 
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8.  Executors  and  Administrators— Payment  of  Drbts— Overpayment. 

It  having  been  shown  that  the  commissioner,  in  making  distribution  of  the  assets* 
of  the  decedent's  estate,  converted  into  money,  had  paid  more  to  the  other  creditors 
in  proportion  to  their  demands  than  to  the  firm,  the  court  ordered  the  commissioner 
to  first  make  the  firm  equal  in  the  pro  rata  distribution  of  any  other  assets  col- 
lected. Held,  that  this  was  not  such  a  final  order  as  would  preclude  the  firm,  upon 
ascertaining  that  the  undistributed  assets  were  insufficient  to  make  it  equal,  from 
compelling  the  other  creditors  to  refund. 

Appeal  from  Louisville  chancery  court;  I.  W.  Edwards,  Chancellor. 

Settlement  of  the  insolvent  estate  of  John  B.  Bangs,  deceased.  From  a 
decree  allowing  interest  on  the  claim  of  Morton  &  Co.  the  Masonic  Savings 
Bank,  a  creditor  of  Bangs,  appeals;  also  a  cross-appeal  by  Morton  &  Co.  from 
an  order  directing  distribution. 

Helm  &  Bruce,  for  appellant.  John  K.  Ooodloe  and  John  Roberts*  for 
Morton  &  Co. 

Pryor,  J.  This  action  involves  the  settlement  of  an  insolvent  estate,  and 
the  distribution  of  the  assets  between  creditors.  The  decedent,  John  B. 
Bangs,  was  a  member  of  the  firm  of  John  P.  Morton  &  Co.,  and  had  been  for 
a  number  of  years.  At  his  death  the  surviving  partners  were  John  P.  Mor- 
ton, Alexander  Gnswold,  and  H.  M.  Griswold,  who  continued  the  business 
after  the  death  of  Bangs  without  any  settlement  of  the  partnership  business. 
The  capital  invested  belonged  to  John  P.  Morton  and  the  net  profits  were  di- 
vided between  the  partners;  the  two  Gris wolds  owning  one-fourth.  Bangs 
one-fourth,  and  Morton  one-half.  An  approximate  statement  of  the  value  of 
the  stock  of  the  firm  was  made,  and  a  statement  of  the  accounts  of  Bangs 
with  the  firm,  with  a  view  of  showing  his  indebtedness.  They  were  engaged 
in  selling  books,  stationery,  binding,  etc.,  and  did  a  large  business.  During 
the  existence  of  the  partnership,  Bangs,  who  was  the  active  partner  of  the 
firm,  drew  largely  upon  its  assets  for  his  individual  use,  and  used  the  firm 
name  in  obtaining  money  that  was  applied  to  his  individual  purposes.  The 
estate  of  Bangs  was  indebted  to  the  firm  upon  the  statement  made  in  a  sum 
exceeding  $34,000,  the  most  of  which  consisted  of  the  appropriation  of  money 
to  his  own  use  over  and  above  his  part  of  the  profits  during  a  period  of  nearly 
20  years.  The  personal  representative  of  Bangs  protested  against  the  state- 
ment of  accounts  made  out  against  his  intestate  by  the  surviving  partners, 
particularly  the  charge  of  interest,  that  swelled  the  account  to  the  amount 
claimed,  conferred  with  Morton  &  Co.  on  the  subject,  and  the  result  was  a 
compromise,  that  was  confirmed  by  the  chancellor  on  the  17th  of  December, 
1876,  by  which  the  indebtedness  of  Bangs  was  reduced  to  $28,645. 

The  agreement  was  in  writing,  and  contains  this  clause:  "But  this  agree- 
ment is  not  to  prevent  the  surviving  partners  from  proving  and  claiming  any 
additional  indebtedness  arising  to  them  out  of  the  partnership,  not  entering 
into  the  claim  already  filed,  provided  they  do  so  within  30  days  from  this 
date;  and  provided,  further,  upon  their  failure  to  prove  or  claim  any  addi- 
tional indebtedness,  not  included  in  their  accounts  already  filed  within  30  days 
from  this  dat^,  then  the  foregoing  sums  are  to  constitute  the  entire  indebted- 
ness from  said  estate  to  them  as  the  surviving  partners,  and  no  additional 
claim  shall  ever  be  presented  by  or  allowed  to  them,  or  either  of  them,  on  ac- 
count of  said  late  partnership." 

After  this  compromise  it  was  ascertained  that  Bangs  had  drawn  from  the 
firm,  or  used  the  firm's  name  in  obtaining,  $2,000  at  one  time,  and  about 
$10,000  at  another  time;  and  these  sums,  the  firm  having  to  pay,  were  pre- 
sented as  additional  claims,  and  about  which  there  is  no  controversy,  except 
as  to  the  question  of  interest.  The  administrator  of  Bangs  qualified  on  the 
9th  of  August,  in  the  year  1884,  and  the  claims  against  the  estate,  where  no 
written  promise  to  pay  appeared,  were  all  made  to  bear  interest  from  that 
day.     Where  there  were  written  obligations  to  pay,  those  written  promises 
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controlled,  of  course,  the  question  of  interest.  So  the  commissioner,  the 
court  below  confirming  his  report,  allowed  interest  on  the  claim  of  Morton  & 
Co.  as  was  allowed  on  other  claims  bearing  no  interest  on  their  face.  The 
Masonic  Savings  Bank,  a  creditor  of  the  estate  of  Bangs,  filed  an  exception 
to  the  interest  allowed  the  firm  of  Morton  &  Co.  on  their  account,  and,  the 
exception  having  been  overruled,  brings  the  case  to  this  court.  The  appel- 
lant insists  that  the  agreement  of  compromise  embraced  all  claim  for  interest 
that  had  accrued  before  the  compromise  was  made.  The  appellees  contend 
that  the  agreement  only  fixed  the  indebtedness  of  Bangs  to  the  firm  at  his 
(Bangs')  death,  simply  reducing  the  claim  from  (34,471  to  $28,645.  -  The  ap- 
pellant also  maintains  that  no  interest  should  be  allowed,  for  the  reason  that,, 
under  the  rule  with  reference  to  the  settlement  of  partnership  accounts,  it  is 
not  proper  to  allow  interest  until  after  a  balance  is  struck  on  a  settlement  be* 
tween  the  partners,  unless  there  is  a  different  agreement -between  them. 

While  this  is  the  general  rule,  it  is  by  no  means  universal,  as  there  may  be 
many  reasons  why,  in  certain  cases,  it  would  be  unjust  to  refuse  to  charge 
interest  against  a  partner  who  has  withdrawn  greatly  more  than  he  was  en- 
titled to  from  the  firm  assets,  applying  it  to  his  own  use,  to  the  detriment  of 
his  copartners.  It  seems  to  us  in  the  present  case,  as  the  insolvent  estate  is 
unable  to  pay  its  debts,  the  question  is,  would  it  be  equitable  to  allow  other 
creditors  interest  upon  their  claims  from  the  time  of  administration,  and  deny 
the  same  to  the  appellees,  whose  claims  are  equally  meritorious? 

It  is  evident,  from  the  manner  in  which  this  deceased  partner  handled  and 
used  the  assets  of  the  firm,  that  he  would  and  ought  to  be  charged  with  the 
interest  on  these  large  sums  drawn  out  by  him,  and  to  which  he  was  not  en- 
titled; and,  unless  the  agreement  of  compromise  settles  this  question,  the 
judgment  below  should  be  affirmed.  Here  was  certainly  a  delinquent  partner 
using  recklessly  the  assets  of  the  firm  for  his  own  purposes,  and  such  a  case 
is  an  exception  to  the  general  rule,  as  settled  by  many  reported  cases.  Ho- 
norev.Colmesnil, 7 Dana,  199;  Taylorv.  Young's Adm'rs* 2 Bush, 428;  Bowl- 
ing's Heirs  v.  Dobym,  5  Dana,  434.  "Except,  however,  where  there  has 
been  a  fraudulent  retention  or  an  improper  application  of  money  of  the  firm; 
it  is  not  the  practice  of  the  court  to  charge  a  partner  with  interest  on  the 
money  of  the  firm  in  his  hands."  2  Lindl.  Partn.  788. 

The  compromise  may  well  admit  of  two  constructions,  but,  when  looking 
to  the  subject-matter  of  settlement,  we  think  the  intention  of  the  parties  can 
be  readily  ascertained.  The  firm  of  John  P.  Morton  &  Co.  were  claiming 
that  the  deceased  partner  was  owing  the  firm  at  his  death  a  sum  exceeding 
$30,000.  The  account  was  presented,  and  resisted  by  the  administrator,  re- 
sulting in  a  compromise  by  which  $28,645  was  the  sum  agreed  on,  with  the 
stipulation  that  no  additional  sum  should  be  allowed  unless  presented  within 
30  days.  The  recitals  in  the  agreement  are  that  the  claims  of  the  surviving 
partners  are  reduced  from  the  one  sum  to  the  other,  and  the  less  sum  is  sub- 
stituted for  the  larger  amount.  Nothing  was  said  about  interest,  and  while 
the  original  claim  of  the  firm  included  interest,  and  swelled  the  amount  to  a 
sum  exceeding  $34,000,  interest  being  charged  both  before  and  after  Bangs* 
death,  still  that  fact  does  not  control  the  question  in  this  case. 

The  chancellor  to  whom  the  compromise  was  submitted  has  construed  the 
agreement  as  not  determining  the  question  of  interest,  and  we  think  it  plain 
that  the  parties  were  only  fixing  the  amount  due  the  firm  by  the  deceased 
partner  at  his  death;  and  besides,  in  a  settlement  of  such  an  estate,  to  allow 
interest  on  all  other  claims  of  the  same  character,  or  coming  within  the  same 
class,  and  denying  interest  on  the  claim  of  the  surviving  partners,  because  it 
originated  from  the  partnership,  would  be  unjust  and  inequitable,  as  between 
these  creditors. 

It  seems  that  the  commissioner,  in  making  payments  to  creditors  out  of  the 
assets  converted  into  money,  had  paid  more  to  the  other  creditors  in  propor- 
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tion  to  their  demands  than  to  John  P.  Morton  &  Co.;  and,  the  attention  of 
the  court  being  called  to  that  fact,  the  commissioner  was  directed  to  first 
make  the  firm  equal  in  the  pro  rata  distribution  of  any  other  assets  collected; 
■and  the  firm,  conceiving  that  such  an  order  might  be  final,  has  prayed  a 
cross-appeal,  alleging  that  the  uncollected  assets  will  not  be  sufficient  to  make 
them  equal,  and  the  order,  if  final,  would  preclude  them  from  compelling  the 
other  creditors  to  refund.  The  order  is  not  a  final  order.  There  has  not 
been  a  complete  settlement  or  a  final  distribution,  and  the  order  entered  was 
proper;  for,  if  the  assets  uncollected  are  sufficient  to  equalize  the  firm  with 
the  other  creditors,  it  would  be  useless  to  compel  the  creditors  to  refund.  It 
will  be  time  enough  to  do  this  when  it  is  ascertained  that  there  is  not  enough 
left  of  the  estate  to  produce  the  equality  contended  fur. 

The  judgment  below  is  affirmed  on  the  original  and  cross-appeal. 


Atoher  et  at.  v.  Smith. 
(Court  of  Appeals  of  Kentucky.    January  28, 1SS9.) 

Specific  Performance— Contract— Title  of  Vendor. 

In  an  action  to  enforce  a  contract  for  the  sale  of  land,  plaintiff  alleged  that  he 
owned  seven-twelfths  of  the  land,  and  had  a  life-estate  in  the  remainder,  owned  by  his 
infant  children,  who,  with  the  vendee,  were  made  defendants.  The  record,  on  appeal 
from  a  decree  enforcing  the  sale  on  plaintiff's  statement  that  it  was  for  the  chil- 
dren's benefit,  and  awarding  him  nearly  all  the  purchase  money,  showed  that  he 
had  no  interest  in  the  land  except  his  curtesy,  the  deed  to  the  entire  tract  having 
been  made  to  his  wife.  Hcldt  that  the  decree  should  be  reversed,  and  the  petition 
dismissed. 

Appeal  from  circuit  court,  Hardin  county;  T.  R.  McBeath,  Judge. 

Suit  by  William  Smith  against  William  Atcher  and  William  Smith's  infant 
children,  to  specifically  enforce  a  contract  for  the  sale  of  land  to  defendant 
Atcher.  A  decree  was  rendered  directing  Atelier  to  execute  his  notes  for  said 
land,  payable  nearly  all  of  them  to  Smith  for  his  interest  therein,  and  the  re- 
mainder to  be  payable  to  Smith's  infant  children.  Atcher  and  Smith's  chil- 
dren appeal. 

Montgomery  cfe  Posten,  for  appellants.    22.  X.  Stith,  for  appellee. 

Pryor,  J.  In  this  case  the  appellee,  Smith,  sold  by  title-bond  to  Atcher  a 
tract  of  land  containing  92  acres,  Atcher  executing  his  notes  for  the  purchase 
money.  Smith  instituted  his  action  making  Atcher,  and  his  (Smith's)  chil- 
dren, who  were  infants,  defendants, and  asked  that  the  contract  be  enforced; 
alleging  that  he  owned  in  his  own  right  seven-twelfths  of  the  land,  and  his 
children  five-twelfths,  and  that  in  his  children's  interest  he  had  a  life-estate, 
the  title  in  them  having  been  derived  by  descent  from  their  mother;  the  chan- 
cellor sold  the  land  under  the  statement  that  his  sale  to  Atcher  was  for  the 
benefit  of  the  infants ;  and  asking  that  the  sale  be  confirmed,  and  the  land 
Bold  for  the  purchase  money. 

An  inspection  of  this  record  shows  that  the  appellee,  Smith,  the  father,  had 
no  title  to  any  of  the  land  sold,  except  his  curtesy.  The  deed  to  the  entire 
tract  of  land  was  made  to  his  wife  by  her  father,  yet  the  contract  with  Atcher 
is  enforced,  and  nearly  all  the  purchase  money  awarded  the  father  as  his  own, 
on  the  idea  that  he  owned  seven-twelfths  of  the  tract,  and  had  a  life-estate  in 
the  remainder.  This  does  not  appear  from  the  record.  There  is  no  evidence 
of  title,  verbal  or  written,  to  support  such  a  claim,  even  if  the  chancellor  had 
the  power  to  enforce  contracts  of  sale  made  by  the  father  of  the  infants'  real 
estate,  instead  of  following  the  statute,  where  the  rights  of  the  infants  in  the 
sale  of  their  real  estate  are  fully  protected. 

This  judgment  is  reversed,  and  remanded*  with  directions  to  dismiss  the 
petition. 
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Commonwealth  v.  Green, 

(Court  of  Appeals  of  Kentucky.    January  24, 1889.) 

Criminal  Law— Trial— Examination  op  "Witnesses. 

When  the  attorney  for  the  state  was  concluding  a  case,  he  learned  of  an  Impor- 
tant witness  near  the  place  of  trial,  and  told  the  court  of  his  purpose  to  have  Dim 
examined.  The  judge  said  that  when  the  defendant  was  through  he  would  deter- 
mine the  question.  When  the  defendant  was  through,  the  state  offered  to  examine 
the  witness  upon  a  material  point,  but  the  court  declined  to  permit  him,  on  account 
of  laches.  Held  that,  while  the  witness  should  have  been  permitted  to  testify,  it 
was  in  the  discretion  of  the  trial  court,  and,  a  clear  abuse  of  discretion  not  appear- 
ing, the  case  would  not  be  reversed  therefor. 

Appeal  from  circuit  court,  Henderson  county;  M.  C.  Givens,  Judge. 

Indictment  against  Triplett  Green  for  feloniously  breaking  into  an  out- 
house belonging  to  a  dwelling,  and  stealing  therefrom.  The  accused  was  ac- 
quitted, and  the  common  wealth  appeals. 

P.  W.  Hardin  and  /.  H.  Powell,  for  appellant. 

Prtor,  J.  Tfiis  court,  in  a  case  like  the  one  before  us,  can  establish  no 
definite  rule  by  which  the  courts  below  are  to  be  governed  as  to  the  number 
of  witnesses  to  be  examined  as  to  any  one  point,  or  as  to  the  right  of  a  liti- 
gant by  counsel  to  re-examine  a  witness  in  rebuttal  or  in  chief,  or  to  have 
called  and  examined  a  witness  after  the  case  is  closed,  who  has  not  been  ex- 
amined by  either  party.  Such  questions  are  addressed  to  the  discretion  of  the 
trial  court,  and,  while  that  discretion  is  seldom  abused,  it  sometimes  happens 
that  its  improper  exercise  necessitates  a  reversal  by  this  court. 

In  the  present  case  the  attorney  for  the  commonwealth  ascertained  during 
the  examination  of  a  witness  that  the  testimony  of  another  in  or  near  the 
place  of  trial  was  important  for  the  prosecution,  and  announced  to  the  court 
his  purpose  to  have  the  witness  brought  into  court  and  examined.  As  the 
attorney  was  about  to  conclude  the  case  for  the  state,  so  far  as  the  examina- 
tion of  the  witnesses  was  concerned,  the  judge  said  the  defendant  could  pro- 
ceed, and  when  through  he  would  determine  whether  the  witness  should  be 
examined.  When  the  defendant  was  through  he  offered  to  examine  the  wit- 
ness to  a  point  material  to  the  prosecution,  but  the  court  declined  to  permit 
the  witness  to  testify,  as  the  county  attorney  knew  what  this  same  witness 
had  testified  to  in  the  examining  court,  and,  as  the  court  held,  was  guilty  of 
laches  in  not  having  the  witness  summoned. 

While,  under  the  circumstances,  the  court  should  have  permitted  the  wit- 
ness to  testify,  as  there  seems  to  have  been  no  unnecessary  delay  caused  by 
the  action  of  the  attorney  for  the  state,  and  for  the  additional  reason  that  his 
testimony  was  of  vital  importance  to  the  prosecution,  still  the  trial  judge  may 
have  supposed,  as  we  think  the  record  clearly  shows,  that  the  commonwealth 
had  made  good  its  complaint,  and  there  was  therefore  no  necessity  for  further 
testimony,  and  for  that  reason  closed  the  investigation. 

The  verdict,  however,  resulted  in  an  acquittal,  and,  while  the  examination 
of  the  witness  might  have  affected  the  result,  we  are  not  disposed  to  make 
this  case  a  precedent  upon  which  to  base  a  rule  governing  the  discretion  of 
the  trial  court. 
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O'Daniel  v.  0' Daniel. 
(Court  of  Appeals  of  Kentucky.    January  29, 1880.) 

1.  Easement— Presumption  from  User — Obstruction. 

In  an  action  to  compel  the  removal  of  obstructions  from  a  private  passway  from 
plaintiff's  land  over  the  land  of  defendant,  where  it  appears  that  the  passway  was 
plain  at  the  time  both  parties  bought  their  lands,  and  that  it  had  been  in  use  more 
than  50  years,  and  was  the  only  p'assway  from  plaintiff's  land,  the  presumption  is 
that  its  use  was  under  claim  of  right,  and  the  burden  is  on  defendant  to  show  that 
the  use  was  merely  permissive. 

2.  Same— Abandonment  of  Condemnation  Proceedings. 

Dismissal  without  prejudice,  before  judgment,  of  a  proceeding  in  the  county 
court  by  plaintiff  to  condemn  the  route  as  a  private  passway,  is  no  bar  to  his  action 
to  compel  the  removal  of  the  obstructions. 
Z.  Same— Evidence  of  Abandonment. 

The  fact  that  plaintiff's  vendor  had  allowed  other  passways  appurtenant  to  his 
land,  but  leading  in  another  direction,  to  be  closed,  is  no  evidence  of  an  abandon- 
ment of  the  way  in  question. 

Appeal  from  circuit  court,  Marion  county;  W.  E.  Russell,  Judge. 

Bill  in  equity  by  Sim  O'Daniel  against  H.  F.  O'Daniel,  to  compel  defend- 
ant to  remove  certain  obstructions  placed  by  him  on  a  private  passway  through 
his  land,  which  plaintiff  averred  he  was  entitled  to  use.  Judgment  for  de- 
fendant, and  plaintiff  appeals. 

Samuel  Amitt,  for  appellant.  /.  22.  Thomas  and  Lewis  Edelen,  for  ap- 
pellee. 

Pryob,  J.  This  controversy  between  the  appellant  and  the  appellee  arises 
from  the  use  by  the  appellant,  and  those  under  whom  he  claims,  of  a  private 
passway;  the  appellant  alleging  that  its  use  has  been  obstructed  by  the  ap- 
pellee by  placing  logs  and  constructing  water-gaps  across  the  way,  that  pre- 
vent travel  upon  it.  The  chancellor  is  asked  to  have  the  obstruction  removed 
that  the  appellant  may  exercise  his  right  of  passage  over  it.  It  is  alleged 
that  this  passway  has  been  used  by  the  public  and  by  the  owners  of  the  farm 
upon  which  appellant  resides,  under  a  claim  of  right,  for  more  than  half  a 
century;  that  the  use  has  been  constant  and  continued  by  the  vendors  of  the 
appellant  and  the  appellant  during  this  entire  period,  and  is  the  only  way 
from  the  farm  of  the  plaintiff  to  the  public  highway  and  turnpikes  leading  to 
his  county-seat;  that  this  private  way  is  appurtenant  to  his  farm,  and  was 
at  no  time  obstructed  until  the  wrongful  act  of  the  defendant  complained  of, 
which  occurred  shortly  before  the  bringing  of  this  suit.  The  appellee  admits 
the  use,  but  insists  that  it  was  only  permissive;  that  the  passway  used  was  up 
Hardin's  creek,  and,  in  building  fences  on  either  side  of  the  creek,  the  owners 
of  the  land  could  not  erect  them  near  the  water's  edge  on  account  of  high 
water,  and  this  left  a  space  of  50  to  100  yards  between  the  fences  on  each 
side,  and  this  space  has  been  used  by  the  public  for  many  years,  not  under  a 
claim  of  right,  but  by  mere  permission,  the  road  being  changed  from  time  to 
time  in  the  space  mentioned  by  the  change  in  the  channel  of  the  creek,  or  by 
reason  of  high  water.  It  is  further  alleged  that  the  plaintiff  (appellant)  is 
estopped  from  asserting  any  right,  as  he  applied  to  the  county  court  of  Marion 
to  condemn  this  route  as  a  private  passway,  and  was  defeated;  that  his  ven- 
dors, who  lived  on  the  land,  and  from  whom  he  derived  title,  had  caused  other 
passways  to  be  closed  up  that  were  appurtenant  to  the  premises,  and,  having 
done  so,  the  appellant,  having  had  possession  of  this  land  for  a  period  ef  less 
than  15  years,  cannot  now  assert  his  claim;  that  he  advised  the  vendor  of  the 
appellee  to  close  up  the  passway,  and  stood  by  when  the  water-gaps  were 
made,  without  making  any  objection. 

A  man  by  the  name  of  Beauchamp  owned  the  land  of  which  both  tracts 
owned  by  the  appellee  and  appellant  are  composed;  and  when  he  owned  it, 
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-which  was  in  the  year  1820.  this  pass  way  was  used  by  the  public  and  by  him- 
self as  a  pass  way  to  the  county-seat.  Mills,  Hay  den,  and  Thompson,  who 
were  nearly  86  years  of  age  when  they  testified,  say  that  this  way  in  dispute 
was  located  in  or  near  the  branch  when  they  were  boys,  and  the  land  fenced 
on  either  side;  that  it  was  used  as  a  passway  from  this  land,  and  by  the  neigh- 
borhood, before  Marion  county  was  formed.  Beauchamp  sold  this  land  in  the 
year  1820  to  William  Russell  and  William  Mudd,  Russell  purchasing  the  one 
farm,  and  Mudd  the  other.  The  two  farms  adjoin  and  border  on  the  creek ; 
and  divers  witnesses,  all  of  whom  are  uncontradicted,  say  that  this  passway 
has  been  used  by  these  farms  during  the  entire  period.  Some  of  them,  being 
old  men,  state  that  its  use  extends  as  far  back  as  they  can  recollect,  and  has 
remained  uninterrupted,  except  the  slight  changes  that  would  now  and  then 
be  made  by  reason  of  the  high  water.  Fences  were  all  the  time  on  either  side 
•of  the  creek,  at  least  for  30  years;  and  the  constant  use  of  the  passway  is  not 
in  fact  controverted.  It  does  appear  that  a  passway  from  the  farm  of  appel- 
lant leading  down  a  branch  called  "Meat  Home  Branch"  to  the  Lebanon  and 
£t.  Mary's  road  was  slopped  up  by  the  consent  of  the  owner  of  the  land  upon 
which  appellant  now  lures,  prior  to  appellant's  purchase;  but  this  outlet,  while 
it  led  to  the  county  road,  was  not  in  the  direction  of  Lebanon,  but  was  a  con- 
venient outlet  when  going  in  the  opposite  direction.  The  closing  of  this  pass- 
way  is  no  evidence  of  the  abandonment  of  the  way  up  Hardin's  creek,  nor 
was  the  closing  of  the  lane,  through  which  a  wagon  could  not  pass,  leading 
in  the  direction  of  the  Cecil  pike,  an  estoppel.  It  plainly  appears  that  the 
passway  in  the  creek  bordering  on  the  land  owned  by  the  appellant  and  the 
appellee  was  the  only  direct  passway  from  appellant's  farm  to  his  county-seat, 
and  had  been  for  half  a  century.  It  also  appears  that  when  the  present  pass- 
way  was  closed  by  the  appellee  it  left  the  appellant  with  no  outlet  whatever 
from  his  home  to  the  county  road;  and,  if  constant  use  for  so  long  a  period 
can  give  a  claim  of  right  such  as  is  urged  here  as  belonging  to  the  plaintiff,  it 
seems  to  us  this  passway  should  be  opened. 

The  proceeding  in  the  county  court,  by  which  an  effort  was  made  to  con- 
demn this  route  for  a  passway,  is  no  bar  to  this  action,  because  the  proceed- 
ing, before  judgment,  was  dismissed  without  prejudice;  the  appellant  prefer- 
ring to  seek  his  remedy  in  a  court  of  equity.  There  never  was  any  abandon- 
ment of  the  use,  or  act  done  by  the  appellant  that  would  estop  him  from 
asserting  this  right. 

It  is  argued  that  there  was  never  any  assertion  of  right  by  those  who  trav- 
eled over  this  passway  but  such  as  consisted  in  its  use,  and  it  must  therefore 
be  presumed  the  use  was  merely  permissive.  We  cannot  concur  in  such  a 
conclusion.  When  appellant  purchased  this  land  the  passway  from  the  farm 
to  the  county-seat  was  plain  and  unmistakable,  and  when  appellee  purchased 
his  farm,  it  was  equally  as  manifest,  and  there  was  no  reason  for  inquiring  as 
to  the  duration  of  the  time  the  passway  had  been  used.  It  was  the  only  pass- 
way;  and  while  its  use  for  a  less  time  than  15  years  conferred  no  right,  the 
appellant  could  at  his  peril  rely  upon  its  use  for  so  long  a  period  as  to  make  it 
appurtenant  to  his  farm,  and  as  vesting  in  him  the  right  of  way.  At  common 
law,  the  long  enjoyment  of  an  easement  gave  the  right  to  the  easement;  and 
the  use,  continuing  undisturbed  for  20  years  or  longer,  when  unexplained, 
created  the  presumption  that  the  claim  or  use  was  adverse.  Under  our  stat- 
ute of  limitation  the  continued  use  for  15  years,  unexplained,  would  create 
the  presumption  as  to  the  right;  and  in  this  case  the  use  for  more  than  half  a 
-century  certainly  establishes  the  right  to  the  passway,  and  it  was  not  neces- 
sary to  show  by  positive  testimony  that  the  appellant  had  claimed  this  use  as 
a  matter  of  right,  and  so  proclaimed  to  his  neighbors,  the  burden  was  in 
fact  on  the  defendant,  (appellee,)  after  such  a  long  user  of  his  premises,  to 
abow  that  the  use  was  merely  permissive. 

The  case  of  Bowman  v.  Wickliffe,  reported  in  15  B.  Moo.  84,  is  relied  on 
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by  counsel  for  the  appellee.  In  that  case  the  pass  way  was  through  uninclosed 
woodland,  and  in  this  same  wood  divers  other  pass  ways  ran  that  had  been 
changed  and  stopped  from  time  to  time  by  the  owner  at  his  pleasure.  "Be- 
sides," says  the  court,  "it  is  perfectly  evident  that  the  use  of  this  pass  way 
was  at  no  time,  or  not  until  within  a  few  years  past,  claimed  as  a  right,  but  was 
regarded  by  all  parties  as  a  mere  privilege  allowed  by  the  owners  of  the  land, 
which  they  had  a  right  to  withdraw  at  pleasure. "  The  necessity  for  this  pass- 
way  from  the  farm  of  the  appellant,  and  its  constant  use  for  so  long  a  time  by 
its  occupants,  undisturbed,  until  a  few  years  since,  is  convincing  that  the  ap- 
pellant and  his  vendors  claimed  the  right  to  use  this  pass  way  as  their  own, 
and  against  the  wishes  of  the  appellee.  It  followed  the  land,  and  was  indis- 
pensable as  an  outlet  to  the  enjoyment  of  the  premises,  and,  having  been  used 
from  time  immemorial,  the  grant  to  the  use  should  be  implied. 

The  judgment  below  is  reversed  and  remanded,  with  directions  to  require 
the  appellee  to  remove  the  obstructions,  and  for  proceedings  consistent  with 
this  opinion.    See  Thomas  v.  Bertram,  4  Bush,  317. 


Ore's  Adm'r  t>.  Orr's  Ex'r. 
{Cowrt  of  Appeals  of  Kentucky.    January  96»  1889.) 

1.  Gift— Inter  Vivos— Presumptions— Resulting  Trust. 

A  claim  was  filed  by  an  administrator  of  a  deceased  wife  against  her  husband's 
estate,  for  money  advanced  by  her  to  him  in  their  Life-times.  It  was  alleged  that 
in  1858  she  allowed  him  to  use  her  money  in  the  erection  of  a  house  on  his  land,  un- 
der the  agreement  that  it  should  belong  to  her,  and  descend  to  her  heirs.  When 
her  husband  died,  in  1886,  he  devised  no  part  of  his  estate  to  the  claimant,  who  was 
his  wife's  only  heir,  she  having  died  in  1S78.  There  was  evidence  that  testator, 
about  the  time  the  house  was  built,  stated  that  he  received  the  money  under  the 
agreement  as  alleged.  No  demand  was  made  for  the  money  until  the  claim  was 
filed.  Held  that,  in  view  of  the  long  period  of  acquiescence  by  the  wife  and  her 
representative,  the  evidence  was  insufficient  to  rebut  the  legal  presumption  that 
the  money  was  a  gift,  and  not  a  loan. 

2.  Executors  and  Administrators— Auditing  Claims. 

It  is  not  essential  that  such  a  claim  be  presented  to  the  executor  before  it  can  be 
audited  and  allowed  in  a  suit  to  sell  realty  to  pay  debts  of  the  testator. 

Appeal  from  chancery  court,  Bracken  county;  J.  W.  Menzies,  Chancellor. 

Suit  in  equity  by  the  executor  of  William  W.  Orr,  deceased,  against  his 
heirs,  devisees,  and  creditors,  to  settle  his  estate.  From  an  order  refusing  a 
claim  presented  by  John  G.  Lyon,  administrator,  etc.,  of  Amanda  G.  Orr,  de- 
ceased, said  Lyon  appeals. 

J.  R.  Minor,  for  appellant.    /.  B.  Clark,  for  appellee. 

Lewis,  C.  J.  William  Orr  having  died  in  1886,  leaving  a  widow,  but  no 
children,  the  executor  brought  this  action  for  a  construction  of  the  will,  and 
division  accordingly  of  the  residue  of  the  estate  left  after  payment  of  debts 
against  it,  to  do  which  it  appears  a  portion  of  the  realty  will  have  to  be  sold; 
and  an  order  was  made  referring  the  action  to  the  master  commissioner  of 
the  court  to  settle  with  the  executor,  report  the  personal  and  real  estate,  and 
debts  proved  and  allowed  against  the  estate. 

At  the  April  term,  1887,  the  commissioner  reported,  amongst  other  mat* 
ters,  that  a  claim  against  the  estate  for  $4,800  had  been  filed  by  the  adminis- 
trator of  Amanda  G.  Orr,  deceased,  the  question  of  allowing  which  was  re- 
ferred to  the  court.  Thereupon  the  executor  filed  both  a  general  and  special 
demurrer,  and  also  moved  to  dismiss  and  disallow  the  claim,  because  no  de- 
mand for  the  payment  of  it  had  been  made  upon  him;  and  at  the  same  term 
judgment  was  rendered  dismissing  the  claim,  without  prejudice  as  to  any  in- 
dependent proceeding  the  administrator  may  hereafter  institute. 
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When  a  personal  representative  has  not  in  his  hands  sufficient  assets  to  pay 
the  debts  against  the  estate  of  a  deceased  person,  and  institutes  an  action  for 
a  settlement,  which  has  been  referred  to  a  commissioner  to  audit,  and  report 
upon  claims  filed  and  proved  by  creditors,  as  provided  in  chapter  3,  tit.  10, 
Civil  Code,  a  demand  by  a  creditor  of  payment  from  the  personal  representa- 
tive is  not,  as  has  been  heretofore  held,  indispensable. 

The  nature  and  consideration  of  the  claim  of  appellant  is  stated  in  his  affi- 
davit, in  substance,  as  follows:  That  Amanda  G.  Orr,  then  the  wife  of  Will- 
iam Orr,  died  in  1878,  leaving  appellant,  John  G.  Lyon,  her  only  brother  and. 
heir  at  law,  who  in  1887  was  appointed  administrator  of  her  estate;  that  she 
and  William  W.  Orr  were  married  in  1849,  and  in  1850  they  made  a  verbal 
contract,  by  which  she  agreed  that  the  proceeds  of  her  share  of  the  estate  of 
her  father,  consisting  of  land  and  slaves,  some  of  which  was  sold  in  1850,  and 
the  residue  in  1853,  her  husband  uniting  with  her  in  the  deed,  the  whole 
amounting  to  $4,300,  might  be  appropriated  to  the  construction  of  a  dwell- 
ing-house upon  a  farm  owned  by  him,  and  it  was  so  applied,  and  the  house 
was  built  in  1853,  and  in  consideration  thereof  he  agreed  said  dwelling-house 
should  belong  to  her,  and  descend  to  her  heirs;  that  William  W.  Orr  died  in 
1886,  leaving  no  descendants,  but  owning  an  estate  of  the  value  of  $20,000, 
which  he  disposed  of  by  will,  not  giving  any  part  thereof  to  appellant,  the 
only  heir  of  Amanda  G.  Orr.  He  makes  further  affidavit  that  the  said  sum 
of  $4,300  is  a  just  demand,  etc. 

The  affidavits  of  two  persons  are  filed  in  support  of  the  claim,  which  tend  to 
show  that  William  W.  Orr  stated,  about  the  time  the  house  was  built,  in 
1853,  he  had  received  the  money  under  the  agreement  as  stated  in  the  affida- 
vit. The  contract,  as  therein  set  out,  was  that,  in  consideration  of  the  use  of 
the  wife's  money  in  building  the  dwelling-house,  the  husband  agreed  it  should 
belong  to  her,  and  descend  to  her  heirs.  But  the  claim,  as  presented,  is  in 
the  nature  of  a  demand  for  the  money  so  applied.  It  cannot  be  supposed  they 
intended  or  contemplated  that  the  title  of  the  dwelling-house  should  be  liter- 
ally in  the  wife,  and  at  her  death  pass  to  her  heirs,  while  the  land  on  which 
it  is  situated  would  remain  to  the  husband,  and  go  at  his  death  to  his  heirs 
or  devisees.  Even  if  such  had  been  the  intention,  no  trust  resulted  which 
she  in  her  life-time,  much  less  her  brother,  nine  years  after  hei-  death,  could 
enforce;  because  it  is  not  claimed  either  that  the  deed  was  in  the  name  of  the 
husband  without  her  consent,  or  that  he  violated  any  trust  in  purchasing  and 
taking  the  title  of  the  land  to  himself,  which  he  had  acquired  and  paid  for  be- 
fore the  money  was  furnished  to  erect  the  dwelling-house. 

If  she  was  entitled  to  anything  in  virtue  of  the  alleged  post-nuptial  con- 
tract, it  was  to  an  equitable  settlement  upon  her  of  the  money  invested  in  the 
dwelling-house.  But  the  presumption  of  law  is  the  money  so  used  was  by 
the  husband  reduced  to  possession,  and  was  a  gift,  and  not  a  loan;  and  that 
presumption,  it  seems  to  U3,  is  too  strongly  supported  by  acquiescence,  and 
failure  of  the  wife  to  assert  any  claim  for  a  period  of  25  years,  and  up  to  her 
death,  to  be  overcome  by  vague  and  unsatisfactory  testimony  of  verbal  ad- 
missions by  the  husband  35  years  ago.  Moreover,  if  the  appellant  could,  as 
her  heir  at  law  and  administrator,  recover  at  all,  it  is  a  strong  reason  against 
the  interposition  of  a  court  of  equity,  in  his  behalf,  that  he  delayed  nine  years 
after  the  death  of  William  W.  Orr  before  asserting  his  claim  or  administering 
upon  her  estate. 

In  our  opinion,  the  alleged  post-nuptial  contract  cannot  be  now,  if  it  ever 
could  be,  enforced  for  the  benefit  of  appellant,  and  the  lower  court  properly 
dismissed  and  disallowed  it. 

Judgment  affirmed. 

v.lOs.w.no.10— 41 
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People8  t>.  Commonwealth. 

(Court  of  Appeals  of  Kentucky.    January  96, 1889.) 

Criminal  Law— Costs  on  Appeal. 

Crim.  Code  Ky.  $  861,  provides  that  "on  affirmance  of  a  judgment,  if  the  appeal 
be  taken  by  the  defendant,  and  on  the  reversal  of  the  judgment,  if  the  appeal  be 
taken  by  the  commonwealth,  a  judgment  for  costs  shall  be  rendered  against  the 
defendant. "  Held,  that  this  statute  authorizes  a  judgment  for  costs  against  one 
convicted  of  a  felony. 

On  motion  to  quash  execution  for  costs. 

For  original  opinion  and  response  to  petition  for  rehearing  herein,  see  9  3. 
W.  Rep.  509,  810. 

Baker,  Kinney  cfe  Kinney,  8.  M.  Bernard  and  Ben.  S.  Bobbins,  for  the  mo- 
tion.   Frank  Parsons,  contra. 

Holt,  J.  The  appellant,  Mary  A.  Peoples,  being  under  conviction  for  a 
felony,  appealed  to  this  court,  where  the  judgment  was  affirmed.  A  judg- 
ment for  the  costs  in  this  court  was  rendered  by  it  against  her.  She  now 
claims  that  it  was  unauthorized  by  law,  and  is  therefore  void.  The  motion 
now  made  is  to  quash  the  execution  upon  it  for  this  reason. 

It  is  of  course  true,  as  counsel  contend,  that  a  judgment  for  costs  cannot  be 
rendered  without  warrant  of  law.  The  General  Statutes,  which  went  into 
force  December  1,  1873,  are  silent  upon  the  subject.  The  chapter  upon 
"Costs"  merely  provides:  "A  defendant  convicted  of  a  misdemeanor  shall  be 
adjudged  to  pay  the  costs. "  Chapter  26,  §  1 1.  The  Criminal  Code,  which  be- 
came operative  January  1, 1877,  is  not  silent  however.  Section  361  provides: 
"On  the  affirmance  of  a  judgment,  if  the  appeal  be  taken  by  the  defendant, 
and  on  the  reversal  of  the  judgment,  if  the  appeal  be  taken  by  the  common- 
wealth, a  judgment  for  costs  shall  be  rendered  against  the  defendant."  It  is 
clear  the  statute  authorized  tl}e  judgment  in  question.  The  other  sections  in 
the  same  article  show  that  it  cannot  be  construed  as  not  applying  to  a  felony. 
We  see  no  reason  why  this  should  not  be  the  law.  When  the  conduct  of  the 
accused,  whether  it  be  felonious  or  of  a  less  degree,  causes  the  cost,  his  prop- 
erty, if  he  have  any,  should  answer  for  it.  But,  let  the  matter  of  policy  be 
one  way  or  the  other,  the  legislature  has  furnished  the  rule,  to  which  we  must 
adhere. 

The  motion  to  quash  the  execution  is  overruled. 


Makibben  v.  Abndt  et  al. 

(Court  of  Appeals  of  Kentucky.    January  99, 1889.) 

Mortgages— Foreclosure— Redemption— Resale. 

Notwithstanding  Gen.  St.  Ky.  c.  63,  art.  8,  %  8,  provides  that  sales  under  judgment 
of  foreclosure  shall  be  "null  and  void  n  from  the  time  of  redemption,  the  lien  of  a 
mortgage  is  extinguished  by  sale  under  the  judgment,  and  the  mortgagee  cannot 
have  a  resale  after  redemption,  to  recover  the  balance  of  the  judgment  not  satisfied 
by  the  first  sale.  The  sale  is  declared  a  nullity  from  the  time  of  redemption,  so  far 
as  it  affects  the  title  of  the  redemptioner,  but  the  mortgage  lien  Is  not  revived. 

Appeal  from  chancery  court,  Campbell  county;  J.  W.  Menzies, Chancellor. 
Chas,  J.  Helm,  for  appellant.    George  Washington  and  /.  Creutg,  for  ap- 
pellees. 

Holt,  J.    The  mortgage  lien  of  the  appellant,  T.  P.  Makibben,  was  infe- 

§  rior  to  that  of  the  building  association.    The  property  was  sold  under  the 

judgment  on  November  24,  1885,  and  for  the  satisfaction  of  both  liens.    The 
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appellant  purchased  it  at  $2,200,  being  lees  than  two-thirds  of  its  appraised 
value,  but  a  little  more  than  the  debt  of  the  building  association,  and  the  sale 
was  confirmed.  He  took  no  steps,  either  by  further  proceedings  in  the  suit 
or  an  execution  upon  his  judgment,  to  Bell  the  equity  of  redemption  during 
the  year  of  its  existence  following  the  sale.  It  was  redeemed  upon  the  last 
day  allowable;  the  mortgagor  then  conveying  it  to  a  third  party,  who  mort- 
gaged it,  and  thus  obtained  the  money  to  redeem  it  from  the  appellant.  Shortly 
after  the  year  for  redemption  had  expired,  the  appellant  filed  a  supplemental 
petition  asking  a  resale  of  the  property  to  satisfy  the  unpaid  portion  of  his 
judgment.  After  one  or  more  amendments  to  this  pleading,  it  was  dismissed, 
upon  demurrer,  and  he  has  appealed.  He  now  contends  that  the  redemption 
from  the  sale,  although  it  was  made  to  satisfy  both  mortgage  debts,  left  the 
unsatisfied  portion  of  his  judgment  in  full  force  as  a  lien  upon  the  property. 
This  contention  is  based  upon  the  fact  that  the  statute  declares  the  sale  "null 
and  void1'  from  the  time  of  the  redemption.  Gen.  St.  c.  68,  art.  8,  §  8.  We 
cannot  assent  to  it.  His  lien  was  of  contract.  The  legal  title  to  the  property 
was  merely  in  pledge  to  him  for  the  payment  of  his  debt,  and  in  pledge  for 
what  it  might  bring  merely,  when  sold.  In  such  case  the  creditor  may  sell 
once,  and  then  may  also  subject  the  equity  of  redemption,  if  there  be  any. 
The  statute  gives  him  this  latter  right.  He,  cannot,  however,  sell  and  resell 
and  sell  again,  and  eo  on  ad  infinitum,  by  virtue  of  the  mortgage  lien.  He 
cannot  thus,  in 'effect,  cut  it  up  into  slices.  The  redemption  is  a  recovery  of 
the  legal  title,  and  it,  by  reason  of  it,  repasses  to  the  mortgagor.  The  mort- 
gage lien  ceases  to  exist  whenever  the  sale  is  made  enforcing  it.  The  right 
to  the  property  passes  to  the  purchaser,  subject  to  confirmation  by  the  court, 
and  subject  also  to  be  divested  in  favor  of  the  debtor  by  redemption  within  the 
time  allowed,  if  it  be  a  case  where  the  right  exists.  The  fact  that  the  statute 
declares  the  sale  shall  be  a  nullity  in  case  of  redemption,  does  not  reinvest  the 
mortgagee  with  his  mortgage  lien,  and  therefore  with  the  title,  by  way  of  se- 
curity for  his  debt.  The  redemption  restores  the  title  to  the  mortgagor,  and 
to  this  end  the  law  declares  the  sale  a  nullity.  If  the  effect  were  to  revive  a 
lien  already  exhausted,  there  would  be  little  effort  by  the  debtor  in  this  direc- 
tion. If,  however,  the  sale  extinguishes  the  lien,  then  the  debtor  may  be  able 
to  raise  the  money  to  redeem  his  property  by  putting  it  in  pledge.  It  gives 
him  a  chance.  The  parties  to  the  mortgage  contract  understand  at  its  incep- 
tion that  the  property  is  liable  to  be  sold  once  by  virtue  of  it,  and  it  is  not  for 
a  court  to  make  a  contract  for  them  of  greater  continuing  force.  Its  right 
and  power  to  sell  are  based  upon  the  mortgage  lien  alone,  and  one  exercise  of 
the  power  is  an  exhaustion  of  it.  The  lien  cannot  survive  the  sale  for  its  en- 
forcement. A.  sells  the  land  of  B.  under  a  mortgage  lien.  A  portion  of  the 
judgment  is  unsatisfied,  and,  the  property  not  having  brought  two-thirds  of 
its  appraised  value,  there  is  an  equity  of  redemption.  If  C,  another  creditor 
of  B.,  subjects  this  right  of  redemption  to  sale  under  his  execution,  as  he  may 
do,  certainly  A.  cannot  claim  that,  notwithstanding  the  foreclosure  sale,  he 
still  has  a  mortgage  lien  for  the  unsatisfied  part  of  his  judgment. 

It  was  said  in  Todd  v.  Davey,  60  Iowa,  532,  15  N.  W.  Rep.  421:  "By  the 
sale  of  the  land  upon  foreclosure,  the  mortgagee  exhausts  his  remedy  against 
the  land,  and  can  neither  again  sell  it  upon  the  judgment,  nor  redeem  from 
the  sale,  either  before  or  after  redemption  by  the  mortgagor. "  2  Jones,  Liens, 
§  1128,  cites  this  case  approvingly,  and  says:  "If  a  vendor  who  has  entered 
into  a  contract  to  convey  upon  the  payment  of  the  purchase  money  elects  to 
foreclose  his  contract  of  sale,  he  cannot,  after  the  land  has  been  sold,  aud  bid 
in  by  him  for  a  part  only  of  the  judgment,  and  then  redeemed  by  the  pur- 
chase^ still  claim  to  have  a  vendor's  lien  upon  the  land  for  the  balance  of  the 
purchase  money."  If  the  rule  were  as  the  appellant  contends,  or  if  such  a 
rule  would  be  correct  in  principle,  then  the  debtor  should  not  be  allowed  to  re- 
deem by  paying  the  amount  of  the  purchaser's  bid  and  interest,  but,  to  avoid 
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cost  and  litigation,  he  should  be  required  to  pay  the  amount  of  the  judgment, 
and  interest  upon  the  bid.  The  lienholder  has,  however,  ample  opportunity 
to  protect  himself  by  the  one  sale  made  under  his  contract.  Notwithstanding 
this,  the  statute  gives  him  the  right,  in  the  event  his  judgment  is  not  thereby 
satisfied,  to  at  once  take  steps  in  the  same  suit,  or  by  execution  upon  the  judg- 
ment, to  sell  the  equity  of  redemption,  if  it  exists.  Gen.  St.  a  63,  art.  8,  §  4. 
He  may  at  the  first  sale  fully  protect  himself  by  bidding  more  than  two-thirds 
of  the  appraised  value,  thus  cutting  off  the  right  of  redemption.  The  law  did 
not  intend  to  give  the  creditor  all  the  advantages.  If  be  has  reasonable  chance 
to  protect  himself  from  loss,  and  fails  to  avail  himself  of  it,  it  is  his  own  fault, 
and  furnishes  no  reason  for  harassing  the  poor  debtor  with  additional  cost  and 
litigation.  If  the  debtor  redeems,  it  will  often  work  to  the  advantage  of  the 
former  lienholder,  whose  judgment  is  in  part  unsatisfied.  If  a  stranger  has 
purchased  for  a  triile,  and  the  debtor  redeems  and  holds  the  property,  it  adds 
that  much  to  his  estate,  to  all  of  which,  save  the  exempt  portion,  the  creditor 
may  look  for  the  balance  of  his  judgment,  aided  by  execution  upon  it.  In  this 
instance,  if  the  appellant  loses,  it  is  his  own  fault.  He  has  slept  over  his 
rights,  or  been  negligent  of  them.  He  failed  either  to  bid  the  amount  of  both 
mortgage  debts  for  the  property,  or  two-thirds  of  its  appraised  value,  or  to 
take  any  step  whatever  looking  to  the  sale  of  the  equity  of  redemption.  He 
has  no  right  to  an  order  of  resale,  and  the  judgment  is  afllrined. 


Buttles  et  al.  v.  City  of  Covington  et  al. 
(Court  of  Appeals  of  Kentucky.    January  81, 1889.) 

1.  Municipal  Corporations— Control  of  Streets— Grant  of  Right  of  Wat. 

A  provision  of  a  city  charter  that  council  shall  have  **  exclusive  control  of  the 
streets,  sidewalks,  lanes,  alleys,  market-places,  and  other  public  grounds  within  the 
corporate  limits,  and  shall  cause  the  same  to  be  kept  clean  and  in  repair, "  does  not 
confer  upon  the  council  power  to  grant  to  a  railroad  the  right  of  way  over  and  along 
its  public  streets,  as  that  would  be  an  appropriation  or  use  of  the  streets  for  a  pur- 
pose not  contemplated  when  the  charter  was  granted. 

2.  Railroad  Companies— Charter— Right  of* Wat  through  City. 

Though  the  legislature  may  authorize  the  construction  and  operation  of  a  railroad 
through  a  city  or  town,  and  upon  its  streets,  even  without  the  consent  of  the  munici- 
pality, a  provision  in  the  company1  s  charter  authorizing  it  to  construct  its  road  from 
any  point  on  its  road  to  the  cities  named,  and  from  any  point  on  its  road  to  a  certain 
other  road,  does  not  confer  upon  it  such  authority,  as  the  legislative  authority  must 
be  conferred  by  express  enactment,  or  in  such  language  that  it  can  be  necessarily 
implied. 

Appeal  from  chancery  court,  Kenton  county;  J.  W.  Menzibs,  Chancellor. 
O'Hara  eft  Bryan,  for  appellants.    Hallam  eft  Myers,  tor  appellors. 

Lewis,  0.  J.  This  action  was  instituted  by  Buttles  and  others,  residents 
and  owners  of  real  estate  in  the  city  of  Covington,  to  enjoin  the  city  council 
thereof  from  passing  an  ordinance,  or  in  any  manner  granting  the  right  of 
way  over,  along,  or  across  any  of  the  streets,  alleys,  or  public  places  of  said 
city  to  the  Elizabethtown,  Lexington  &  Big  Sandy  Bailway  Company  for  the 
construction  of  a  railroad;  and,  the  court  having  dissolved  the  injunction 
granted,  and  dismissed  the  action,  the  plaintiffs  prosecute  this  appeal. 

If  the  council  possesses  the  power  under  the  charter  of  the  city  of  Coving- 
ton it  is  conferred  by  section  19,  which  is  as  follows:  "They  [the  council] 
shall  have  also  exclusive  control  of  the  streets,  sidewalks,  lanes,  alleys,  mar- 
ket-places, and  other  public  grounds  within  the  corporate  limits,  and  shall 
cause  the  same  to  be  kept  clean  and  in  repair."  It  is  clear  that  under  the 
general  power  to  control  streets,  sidewalks,  etc.,  a  municipal  legislature  can- 
not grant  the  right  to  a  corporation  or  individual  to  appropriate  and  use  the 
streets  of  a  town  or  city  for  any  purpose  not  contemplated  by  the  legislature 
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when  the  charter  was  granted,  and  which  would  tend  to  obstruct  and  hinder 
the  free  use  of  the  streets  for  the  purposes  and  in  the  modes  they  are  com- 
monly understood  to  be  dedicated  for  public  and  private  use.  And  as  laying 
down  railway  tracks  is  not  such  an  appropriation  or  use  of  streets  of  a  town 
or  city  as  they  are  ordinarily  intended  for,  and  as  was  manifestly  intended  by 
the  section  of  the  charter  quoted,  it  seems  to  us  no  power,  either  express  or 
implied,  has  been  conferred  by  the  city  charter  of  Covington  upon  the  board 
of  councilmen  to  grant  the  right  of  way  to  the  company.  If,  then,  the  au- 
thority exists  at  all,  it  is  in  virtue  of  the  act  of  the  legislature  incorporating 
the  Elizabeth  town,  Lexington  &  Big  Sandy  Railroad  Company,  And  the  sec- 
tion of  the  charter  of  the  company  under  which,  the  power  is  said  to  exist  is 
as  follows:  "That  the  Elizabethtown,  Lexington  &  Big  Sandy  Railroad  Com- 
pany may  construct,  operate,  and  maintain  a  railway  or  railways  from  any 
point  or  points  over  the  line  of  its  railway  to  the  cities  of  Newport,  Coving- 
ton, or  either  of  them,  and  from  any  point  or  points  on  its  said  line  to  any 
point  or  points  on  the  line  of  the  Kentucky  Central  Railroad,"  etc.  Building 
and  operating  a  railroad  upon  the  streets  of  a  town  or  city  necessarily  results 
in  inconvenience  and  injury  to  those  residing  on  and  having  real  estate  adja- 
cent to  such  streets,  and  the  right  of  a  company  to  thus  appropriate  to  its  use 
what  was  intended  to  be  used  by  the  public  for  different  purposes,  and  upon 
the  faith  of  which  private  rights  and  interests  have  been  invested,  should 
never  be  implied,  but  permitted  to  be  exercised  only  when  there  is  a  clearly 
expressed  grant  by  the  legislature.  The  section  quoted  does  not  in  express 
terms  or  necessarily  authorize  the  railroad  company  to  operate  and  maintain 
its  railway  upon  any  street  of  Covington  with  or  without  the  sanction  of  the 
city  council;  for  if  the  power  to  lay  its  tracks  upon  one  street  maybe  implied, 
the  right  to  thus  appropriate  and  use  any  or  all  others  follows.  The  legislature 
has  the  undoubted  power  to  authorize  the  construction  and  operation  of  a  rail- 
road through  a  city  or  town,  and  upon  its  streets,  when  they  are  not  wholly 
obstructed,  even  without  the  consent  of  the  municipal  legislature.  But  the 
authority  must  be  conferred  by  express  enactment,  or  in  such  language  that 
it  can  be  necessarily  implied.  The  power,  in  general  terms,  given  to  con- 
struct and  operate  a  railroad  to  a  town  or  city,  does  not  necessarily  or  even 
fairly  mean  the  authority  or  right  to  appropriate  and  use  any  street  or  alley 
the  railway  company  may  see  proper  to  occupy,  without  regard  to  the  incon- 
venience or  injury  that  may  result  to  the  public  or  to  individuals  thereby.  In 
this  case  the  right  given  by  statute  to  the  company  may  be  fully  preserved  and 
exercised  by  going  to  the  city  of  Covington,  or  intersecting  its  road  with  the 
Kentucky  Central  road,  without  occupying  any  and  all  streets  or  public  places 
in  the  city  of  Covington  the  company  may  for  its  interest  or  arbitrarily  choose 
to  appropriate. 

The  language  of  the  statutes  in  the  case  of  Railroad  Co.  v.  Apple  gate,  8 
Dana,  294,  and  Railroad  Co.  v.  Combs,  10  Bush,  384,  was  radically  different 
from  that  used  in  the  section  quoted.  In  each  of  those  cases  authority  was 
^expressly  given  to  the  respective  companies  to  construct  their  roads  through 
*the  cities  mentioned  in  the  charters.  As  the  legislature  has  not  seen  proper 
to  give  to  the  company  in  this  case,  in  express  terms,  the  right  claimed,  we 
are  not  authorized  to  strain  the  language  of  the  statute  for  that  purpose  when 
the  effect  would  be  to  seriously  impair  the  usefulness  of  the  public  streets  of 
Covington,  and  do  injury  to  the  rights  of  individuals.  Therefore  the  judg- 
ment is  reversed,  and  cause  remanded  for  further  proceedings  consistent  with 
this  opinion. 
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Hinds  et  al.  v.  Boston  et  ah 

(Court  of  Appeals  of  Kentucky.    January  81, 1889.) 

Appeal— Review—  Weight  of  Evidence. 

The  judgment  of  the  trial  court  upon  a  question  of  fact  (as  whether  a  sale  of  land 
was  made  and  a  bond  given  for  deed)  will  not  be  disturbed,  unless  clearly  erroneous. 

Appeal  from  circuit  court,  Metcalfe  county;  D.  B.  Carr,  Judge. 

This  was  an  action  of  ejectment  by  If.  Hinds  and  others,  heirs  of  Joseph 
U.  Hinds,  against  J.  P.  L.  Boston  and  another.  J.  F.  L.  Boston  having  died, 
the  action  was  revived  against  his  heirs  at  law.  There  was  a  judgment  for 
defendants.    Plaintiffs  appeal. 

Qarnett  &  Dehoney,  for  appellants.    Geo.  R.  Price,  for  appellees. 

Holt,  J.  It  is  certain  that  Joseph  U.  Hinds  was  at  one  time  the  owner  in 
fee  of  the  land  in  dispute.  The  appellees  claim  that  by  a  title-bond  given  by 
him  to  William  Cassidy,  in  1859,  the  latter  acquired  the  equitable  title  to  it; 
and,  as  the  pleadings  stand,  this  is  the  only  question  we  need  consider. 

The  evidence  shows  that  Hinds  was  an  infant  in  1859,  but  bis  then  inca- 
pacity to  bind  himself  beyond  the  power  of  avoidance  is  not  relied  upon  by 
any  pleading.  The  issue  tendered  by  the  appellants  is  that  no  such  bond  was 
ever  executed.  Two  witnesses  testify  to  its  existence.  They  differ  as  to  the 
manner  of  the  purchase.  One  gives  it  as  his  recollection  that  Cassidy  paid 
the  consideration  direct  to  Hinds,  while  the  other  says  that  the  latter  and  one 
Olds  exchanged  lands,  and  by  the  direction  of  the  latter  the  title-bond  for  the 
Hinds  land,  or  that  now  in  dispute,  was  executed  by  Hinds  direct  to  Cassidy* 
It  is  urged  that  the  latter  witness  is  not  worthy  of  credit,  because,  as  the  ven- 
dor of  a  part  of  the  land  to  one  of  the  appellees,  he  is  an  interested  party;  also 
because  he  is  contradicted  in  his  version  of  the  transaction  in  some  respects, 
and  is  also  assailed  as  to  character. 

The  transaction  occurred  in  1859.  This  suit  to  recover  the  land  was  brought 
by  the  two  children  of  Joseph  U.  Hinds  in  1884.  A  quarter  of  a  century  had 
elapsed.  It  is  rather  to  the  credit  of  the  witness,  than  a  circumstance  against 
him,  that  his  recollection,  after  such  a  lapse  of  time,  should  not  be  exact,  even 
conceding  that  he  is  mistaken  as  to  some  circumstances  connected  with  the 
purchase.  Some  four  or  five  witnesses  assail  his  character,  but  he  is  sus- 
tained by  a  greater  number,  and  bis  testimony  is,  in  our  opinion,  supported 
by  un controverted  circumstances  appearing  otherwise  in  the  case,  and  th  s.to 
our  mind,  weighs  as  much  or  more  in  favor  of  his  evidence  than  anything 
else.  Each  of  the  two  witnesses  testify  affirmatively  to  the  main  point,  which 
is  that  Cassidy  held  the  bond  of  Hinds  for  a  title. 

As  early  as  1859,  Cassidy  took  control  of  the  land*  it  then  being  woodland, 
in  the  way  of  cutting  wood  upon  and  clearing  it.  It  was  thus  rendered  more 
valuable.  After  his  death,  which  occurred  about  I860,  it  was  divided  among 
his  children  by  commissioners  under  a  court  proceeding  as  a  part  of  his  estate*, 
A  portion  of  the  land  in  dispute  fell  to  a  daughter,  Mrs.  Stephens,  and  the" 
balance  of  it  to  a  son,  Levi  Cassidy.  Commissioners'  deeds  were  made  to 
them,  respectively.  The  daughter  subsequently  conveyed  her  portion  to  J.  P. 
L.  Boston,  whose  heirs  now  hold  it  bjf  inheritance,  and  are  appellees  to  this 
appeal.  The  son  sold  his  portion  to  one  Shafer,  who  is  the  witness  already 
alluded  to,  and  he  conveyed  it  to  the  appellee  Kinser.  It  is  altogether  improb- 
able that  all  this  would  have  occurred  without  there  having  been  any  sale  of 
the  land  by  the  father  of  the  appellants. 

Moreover,  it  appears,  from  the  testimony  in  behalf  of  the  appellants  as  well 
as  the  appellees,  that  at  the  time  or  soon  after  it  is  claimed  the  sale  was  made 
Hinds  took  possession  of  the  Olds  land,  and  in  fact  lived  upon  it;  and,  besides, 
whether  the  sale  was  in  fact  made,  and  bond  given,  is  a  question  of  fact  upon 
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which  the  lower  court  has  passed,  and  we  would  be  unwilling  to  disturb  its 
judgment,  unless  clearly  erroneous. 

It  may  be  questionable  whether  the  appellants,  owing  to  the  lapse  of  time, 
and  the  fact  that  their  father  became  of  age  before  his  death,  could,  in  the 
face  of  a  plea  of  limitation,  have  relied  upon  his  infancy  as  avoiding  his  con- 
tract. Whether  this  be  so  or  not,  it  has  not  been  done  by  pleading;  and  as,  in 
our  opinion,  their  ancestor  parted  with  the  equitable  title  to  the  land,  and  it  is 
held  by  the  appellees,  the  judgment  below  is  affirmed. 


Wallace  et  al.  v.  Arnold. 

(Court  of  Appeals  of  Kentucky,    February  2, 1889.) 

Lib  Pkhdbns— Adverse  Possession. 

An  action  of  ejectment  is  not  lis  pendens  as  to  one  not  a  party,  and  who  is  in  pos- 
session under  a  bond  for  deed  from  the  defendant  in  ejectment,  and  such  possession 
may  ripen  into  an  adverse  title  so  as  to  defeat  a  writ  of  possession  issued  on  the 
judgment  therein.    Following  Wallace  v.  Marquett,  10  S.  w.  Rep.  874. 

Appeal  from  circuit  court,  Pendleton  county;  W.  E.  Attthub,  Judge. 

Petition  by  M.  M.  Arnold  to  enjoin  Samuel  Wallace  and  others  from  ex* 
ecuting  a  writ  of  habere  facias,  issued  in  the  ejectment  suit  of  Wallace  et  al. 
v.  Meyers.    From  a  decree  perpetuating  the  injunction  defendants  appeal. 

/.  W.  Memies  and  L.  T.  Applegate,  for  appellauts.  O'Hara  <&  Bryan,  for 
appellee. 

Prtor,  J.  This  case  involves  a  question  similar  to  the  one  made  in  the 
case  of  Wallace  v.  Marquett,  10  3.  W.  Rep.  874,  (decided  at  the  present 
term,)  both  cases  coming  from  the  Pendleton  circuit.  In  the  year  1858  an  ac- 
tion of  ejectment  was  instituted  by  the  appellants  Wallace  and  others  against 
Lewis  Myers  and  others,  to  recover  a  large  tract  of  land  that  embraced  within 
its  boundary  the  27  acres  of  land  now  in  controversy.  The  plaintiffs  in  the 
ejectment  recovered  in  that  case,  and  had  a  writ  of  possession  issued  for  the 
first  time  in  October,  1881,  more  than  20  years  after  the  action  was  instituted. 
When  the  writ  issued,  the  present  appellee  was  in  the  possession,  and  bad 
been,  by  himself  and  his  vendors,  in  the  continued  adverse  possession  by  ac- 
tual occupancy  under  the  title  of  Myers  from  the  year  1833.  Myers  sold  to 
Blackburn  this  land,  or  the  tract  containing  27  acres,— in  regard  to  which 
there  is  more  difficulty  as  to  the  title  than  as  to  the  other  tracts, — in  the  year 
1833.  Blackburn,  holding  the  bond  of  Myers  for  title,  entered  upon  and  held 
possession  of  the  land  from  the  year  1833  till  the  year  1860,  a  period  of  27 
years,  claiming  under  his  title-bond.  He  then  resold  the  tract  to  Myers,  in 
the  year  1860,  and  in  the  year  1862  Myers  sold  the  land  to  Ekins,  giving  to 
Ekins  his  bond  for  title.  Ekins  sold  to  Lovelace,  assigning  to  him  the  bond 
of  Myers.  Lovelace,  in  October,  1863,  sold  the  land  to  the  plaintiff  (appellee) 
Arnold,  and  assigned  to  him  Myers'  bond,  and  in  the  year  1868  Myers  executed 
to  the  appellee  a  conveyance,  and  under  this  title  he  was  in  the  possession 
when  the  writ  was  issued.  From  the  year  1833  until  and  when  the  writ  is- 
sued, Blackburn,  Myers,  Ekins,  Lovelace,  and  the  appellee  had  been  in  the 
actual  occcupancy  of  the  land  under  the  title  already  set  forth.  The  appellee, 
under  the  facts  stated,  filed  his  petition,  and  enjoined  the  appellants  from  ex- 
ecuting the  habere  facias,  and,  the  chancellor  perpetuating  the  injunction, 
they  have  appealed. 

The  sole  question,  it  seems  to  us,  in  this  case,  as  in  the  other  decided,  is,  was 
the  action  against  Myers  a  lis  pendens  %  If  not,  this  action  must  be  treated 
as  one  in  which  the  title  of  the  appellee  must  be  overcome  by  the  production 
of  a  better  title  in  the  appellants.    The  recovery  against  Myers  is  no  evidence 
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of  title  against  the  appellee.  He  was  no  patty  to  that  action,  nor  were  any  of 
his  vendors  except  Myers.  The  appellee  had  possession  under  his  title-bond 
from  the  year  1863,  without  any  notice,  actual  or  constructive,  of  the  suit  in 
ejectment  against  Myers.  This  gave  him  title  against  the  appellants  and  all 
others,  and,  if  not,  here  was  a  possession  under  this  title  for  nearly  half  a 
century,  with  an  unbroken  chain  of  title  and  possession;  and,  there  being  no 
lis  pendens,  as  was  decided  in  the  former  case,  the  appellee  cannot  be  dis- 
turbed in  his  possession.  2  Pom.  Eq.  Jur.  §  634. 
Judgment  affirmed. 


Chism  v.  Trent. 
(Court  of  Appeals  of  Kentucky.    February  2, 1889.) 

Adverse  Possession— Deed  from  On'e  under  Disability. 

Where  plaintiff's  only  right  to  recover  in  ejectment  depends  upon  the  claim  that 
his  holding  has  been  adverse  to  those  having  the  right  of  entry,  and  being  sui  juris, 
and  the  evidence  shows  that  his  holding  has  been  under  a  bond  for  deed  executed 
by  the  ancestor  of  those  persons,  a  married  woman,  during  coverture,  and  therefore 
null  and  void,  and  it  is  not  shown  when  she  died,  or  when  her  heirs  became  of  age, 
he  cannot  recover.  v 

Appeal  from  circuit  court,  Meade  county;  T.  R.  McBeath,  Judge. 
Ejectment  by  Robert  R.  Trent  against  N.  B.  Chism.    Defendant  appeals 
from  a  judgment  for  plaintiff. 
C.  C\  Fairlelgh,  for  appellant.    /.  If.  Trent,  Jr.t  for  appellee. 

Holt,  J.  The  appellee,  R.  R.  Trent,  brought  this  action  on  February  14, 
1887,  to  recover  from  the  appellant,  X.  B.  Chism,  the  possession  of  two  lots 
in  the  little  village  of  Wolf  Creek.  The  land  once  belonged  to  John  Finch, 
and  was  deeded  by  him,  in  1850,  to  his  daughter,  then  Elizabeth  Troutinan, 
afterwards  Elizabeth  Angel  by  reason  of  her  marriage  to  Berry  Angel.  The 
title  was  beyond  question  vested  in  her.  The  petition  bases  the  claim  to 
recover  it  upon  both  an  alleged  paper  title  and  a  possessory  one;  the  appellee 
claiming  the  latter  by  reason  of  an  alleged  actual  and  adverse  possession  for 
more  than  15  years  prior  to  the  bringing  of  the  suit.  The  petition  sets  out 
the  derivation  of  the  paper  title  under  which  he  claims.  It  is,  first,  a  bond 
executed  by  Angel  and  wife  to  William  Curl,  on  February  25,  1870;  next,  a 
deed  from  the  latter  to  Sarah  E.  Lewis,  on  July  13,  1870;  and  then  a  deed 
from  the  latter  and  her  husband  to  the  appellee,  executed  August  12,  1886. 
The  title-bond  was  a  nullity  as  to  Mrs.  Angel,  owing  to  her  coverture;  and, 
the  title  being  in  her,  not  even  the  equitable  title  to  the  lots  passed  to  Curl. 
Moreover,  it  is  manifest  from  the  bond  itself  that  it  does  not  embrace  the  lots 
in  contest,  and,  even  if  there  were  a  mistake  in  its  execution,  no  effort  has 
been  made  by  pleading  or  proper  mode  to  correct  it.  The  claim  of  the  appel- 
lee therefore  fails,  so  far  as  it  is  based  upon  the  so-called  paper  title,  leaving 
his  claim  of  a  possessory  one  to  be  considered. 

Under  our  statute  a  continued  adverse  and  actual  possession  for  15  years 
not  only  tolls  a  right  of  entry  which  others,  not  under  any  disability,  may 
have  had,  but  it  confers  upon  one  so  in  possession  a  right  of  entry,  and  a 
right  of  action  to  recover  the  possession  from  another  who  may  have  wrong- 
fully acquired  it.  When  the  possession  has  been  of  such  a  nature  and  for  such 
a  length  of  time  as  to  take  away  from  others  all  legal  remedy  to  recover  the 
land,  it  also  imparts  to  the  possessor  a  right  to  it.  The  right  of  entry  attach- 
ing to  the  outstanding  title  is  divested,  and  inures,  not  only  to  the  possessor, 
but  also  to  those  to  whose  use  his  possession  inures.  It  is  somewhat  ques- 
tionable whether  the  possession  of  the  appellee  and  those  under  whom  he 
claims  has  been  of  such  a  character  as  to  bring  it  within  the  legal  meaning  of 
an  actual  possession.     The  land  has  never  been  inclosed.     It  has  laid  out  in 
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the  commons,  and  appears  to  have  been  used  at  will  by  any  and  all  persons 
for  the  storage  of  lumber  and  other  articles.  From  the  time  of  the  Lewis  pur- 
chase, however,  in  1870,  it  was  known  as  the  "Lewis  Lot."  Not  long  after 
her  purchase,  the  husband  of  Mrs.  Lewis  had  posts  put  around  it,  or  at  least 
a  part  of  it,  preparatory  to  fencing  it;  but  nothing  further  was  done,  and  after 
a  while  he  had  the  posts  removed.  He*  however,  continued  to  claim  the  land, 
and  offered  at  various  times  to  sell  it  to  different  persons.  In  fact  the  appel- 
lant appears  to  have  recognized  that  Lewis  was  in  control  of  it,  because  he 
offered  at  one  time  to  buy  it  from  him  if  he  would  make  him  a  good  title. 
Upon  another  occasion  he  said  Lewis  was  asking  too  much  for  it;  and,  again, 
having,  some  four  or  five  years  before  the  bringing  of  this  action,  erected  a 
cooper's  shed  upon  it,  he  said  to  a  neighbor  that  he  "reckoned  Lewis  would 
not  object."  The  appellant  also  claims  to  have  been  in  possession  of  the 
property  for  some  12  years  before  the  bringing  of  the  suit.  Like  others,  he 
used  it  for  depository  purposes.  He  appears  to  have  owned  the  adjoining 
land,  and  in  building  he  erected  hid  cook-house  and  the  porch  of  his  house 
upon  the  land  in  contest.  He,  however,  testifies  that  he  did  so  under  the  im- 
pression that  they  were  upon  his  land,  which  adjoined.  Mrs.  Angel,  how- 
ever, having  died  intestate,  leaving  a  husband  and  but  two  children,  the  ap- 
pellant on  October  6,  1886,  obtained  a  quitclaim  deed  from  them  to  the  land 
in  contest,  and,  although  not  pleaded  in  defense,  as  the  answer  is  but  a  denial 
of  the  averments  of  the  petition,  yet  it  is  offered  in  testimony  by  him  to  de- 
feat a  recovery.  It  is  manifest  that  the  title  of  Mrs.  Angel  passed  upon  her 
death  to  her  heirs,  and  that  by  virtue  of  the  deed  from  them  to  the  appellant 
he  is  now  invested  with  it  and  the  right  to  the  possession,  which  he  now  has, 
unless  he  or  those  through  whom  he  claims  have  been  divested  of  this  right 
by  the  adverse  possession  of  the  appellee  and  those  under  whom  he  claims. 
In  other  words,  the  only  ground  upon  which  the  appellee  can  stand  success- 
fully, or  base  a  right  to  recover,  is  that  of  actual,  uninterrupted,  and  adverse 
possession  upon  his  part  and  those  through  whom  he  claims  for  the  statutory 
period  necessary  to  confer  upon  him  the  right  of  entry  and  to  the  possession. 
Conceding  that  the  Lewis  possession  was  an  actual  one,  yet  the  appellee  has 
not  based  his  claim  to  recover  merely  upon  the  deed  made  by  Curl  to  Lewis 
in  1870,  bat  has  gone  further  back,  and  placed  it  originally  upon  the  Angel 
bond  to  Curl.  This  attempted  derivation  of  right  is  set  forth  in  his  petition, 
showing  beyond  question  that  he  claims  through  the  same  source  of  title  as 
the  appellant.  He  thus  expressly  shows  that  he  and  those  through  whom  he 
claims  have  not  been,  as  a  matter  of  fact,  holding  adversely  to  the  Angel  title, 
but  looking  to  it  for  their  right  and  a  title,  and  claiming  the  land  through  it. 
Added  to  this  is  the  fact  that  Mrs.  Angel,  by  reason  of  her  coverture,  was  not 
sui  juris,  but  under  disability  to  sue,  and  it  does  not  appear  when  she  died, 
or  when  her  children  became  of  age.  In  other  words,  the  appellee,  who  can 
recover  only  upon  the  ground  that  his  holding  and  that  of  those  under  whom  he 
claims  have  been  adverse  to  parties  having  the  right  of  entry,  and  who  were  not 
laboring  under  disability,  expressly  shows  that  he  and  his  vendors  in  point  of 
fact  have  all  the  time,  and  are  now,  looking  to  these  same  parties  for  a  title; 
and  also  shows  that  Mrs.  Angel  was  in  1870  under  disability,  but  fails  to 
show  when  she  died,  or  when  her  children  became  of  age. 

Under  this  state  of  case  the  recovery  had  in  the  lower  court  cannot  be  sus- 
tained upon  the  ground  that  the  appellee  manifested  a  possessory  title  and  a 
right  of  entry  by  virtue  of  it;  and  the  judgment  below  is  reversed,  with  di- 
'  rections  to  dismiss  the  appellee's  petition. 
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Clay  «.  Chenatjlt. 

(Court  of  Appeals  of  Kentucky.    February  5, 1889.) 

Deed— Construction-— Natubb  or  Estate  Convbtbo. 

The  granting  and  habendum  clauses  of  a  deed  provided  that  "the  parties  of  the 
first  part,  in  consideration  of  the  sum  of  $8,600,  *  •  *  payment  of  same  having 
been  made  by  C.  M.  Clay  [the  grantee's  father]  for  the  grantee  herein,  have  granted! 
bargained,  and  sold  *  *  *  to  the  party  of  the  second  part  the  lots  or  parcels  of 
land  situated, "  etc.,  uto  have  and  to  hold  said  lots  of  ground  to  the  said  [grantee,] 
and  the  children  of  his  body  lawfully  begotten ;  but,  in  case  of  his  death  without 
children  or  their  descendants,  then  to  revert  to  and  descend  at  his  death  to  the  said 
C.  M.  Clay,  and  his  heirs  and  assigns,  in  fee  forever. "  Held,  that  under  Gen.  St.  Ky. 
c.  68,  art  1.  §  10,  providing  that  uif  any  estate  shall  be  given  by  deed  or  will  to  any 
person  for  his  life,  and  after  his  death  to  his  heirs,  or  the  heirs  of  his  body,  or  his 
issue  or  descendants, "  he  shall  take  only  an  estate  for  life,  with  remainder  in  fee  to 
his  heirs,  eta,  the  grantee  took  only  a  life-estate. 

Appeal  from  court  of  common  pleas,  Madison  county;  Thomas  J.  Scott, 
Judge. 

Lawney  Clay  contracted  in  writing  with  C.  D.  Chenault  to  sell  him  certain 
real  estate,  obligating  himself  to  convey  the  same  to  Chenault  in  fee-simple,  with 
good  title.  This  was  a  suit  by  Clay. against  Chenault  for  a  specific  enforce- 
ment of  the  contract.  Defendant  denied  plaintiff's  ability  to  convey  in  fee. 
Judgment  for  defendant,  and  Clay  appeals. 

C.  F.  &  A.  R.  Burnham,  for  appellant. 

Lewis,  C.  J.  The  only  question  in  this  case  is  whether  appellant,  Lawney 
Clay,  was,  by  deed  made  to  him  in  1874,  invested  with  the  fee-simple  title  to 
two  lots  of  land,  which  he  has  sold  and  agreed  to  convey  to  appellee,  Chenault. 
The  granting  and  habendum  clauses  of  that  deed  are  as  follows:  "That  the 
parties  of  the  first  part,  and  in  consideration  of  the  sum  of  thirty-five  hundred 
dollars,  of  which  the  receipt  is  hereby  acknowledged,  payment  of  same  having 
been  made  by  C.  M.  Clay  for  the  grantee  herein,  have  granted,  bargained,  and 
sold,  and  hereby  sell,  alien,  and  convey,  to  the  party  of  the  second  part,  the 
lots  or  parcels  of  land  situated, "  etc.,  "to  have  and  to  hold  said  lots  of  ground 
to  the  said  Lawney  Clay,  and  the  children  of  his  body  lawfully  begotten;  but, 
in  case  of  his  death  without  children  or  their  descendants,  then  to  revert  to 
and  descend  at  his  death  to  the  said  C.  M.  Clay,  and  his  heirs  and  assigns,  in 
fee  forever.  And  the  said  C.  M.  Clay  reserves  during  the  minority  of  the 
said  Lawney  Clay  the  right  to  control  the  use  and  possession  of  said  lots,  and  to 
collect  the  rents  and  profits  for  the  benefit  of  said  Lawney  Clay." 

Construing  that  deed  according  to  the  plain  meaning  of  the  language  used, 
it  is  manifest  the  intention  of  the  parties  was  to  convey  to  the  vendee,  Law- 
ney Clay,  only  a  life-estate  in  the  lots;  and  when  it  is  considered  that  the  con- 
sideration was  wholly  paid  by  C.  M.  Clay,  the  father,  whose  wishes  alone 
controlled,  the  vendee,  Lawney  Clay,  being  at  the  time  an  infant,  it  is  almost 
impossible  to  avoid  that  conclusion ;  and,  the  intention  being  thus  clear,  what- 
ever seeming  repugnancy  there  may  be  between  the  different  clauses  of  the 
deed,  must,  if  possible,  be  reconciled,  giving  to  each  meaning  and  effect,  but  to 
no  part  such  meaning  or  force  as  will  defeat  the  intent  as  manifested  by  the 
whole  instrument. 

As  said  in  Henderson  v.  Mack,  82  Ky.  379:  "The  oflBce  of  the  habendum 
clause  in  a  deed  is  to  limit  and  define  the  estate  granted,  and  while,  as  a  gen- 
eral rule,  it  must  give  way  to  the  granting  words  of  the  deed*  when  clearly 
contradictory  of  them,  yet  it  should  certainly  be  resorted  to  equally  with  the 
balance  of  the  instrument  to  arrive  at  the  intention  of  the  maker,  which  must 
govern  when  ascertainable." 

Section  10,  art.  1,  c.  63,  Gen.  St.,  provides:  "If  any  estate  shall  be  given  by 
deed  or  will  to  any  person  for  his  life,  and  after  his  death  to  his  heirs,  or  the 
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heirs  of  bis  body,  or  his  issue  or  descendants,  the  same  shall  be  construed  to- 
be  an  estate  for  life  only  in  such  person,  and  a  remainder  in  fee-simple  in  his 
heirs,  or  the  heirs  of  his  body,  or  his  issue  or  descendants.1' 

The  words  used  in  the  habendum  clause,  properly  construed,  mean  an  es- 
tate for  the  life  of  Lawney  Clay,  remainder  to  his  children;  and  in  case  of  his 
death  without  children,  or  their  descendants,  then  the  estate  to  go  to  C.  M. 
Clay  and  his  heirs  in  fee.  If  such  is  not  the  meaning  intended,  we  are  un- 
able to  see  what  purpose  the  parties  had  in  providing  for  the  disposition  of  the 
estate  in  case  of  the  death  of  Lawney  Clay.  It  seems  to  us  to  hold  that  the 
appellant  has  and  can  pass  by  deed  a  fee-Bimple  title  to  the  lots  in  question 
would  be  contrary  to  the  plain  intention,  of  the  parties  to  the  deed  from  Brown 
and  wife,  and  consequently  the  lower  court  properly  adjudged  appellee,  the 
purchaser,  should  not  be  required  to  pay  the  purchase  price,  and  accept  the 
deed  of  appellant. 

Wherefore  the  judgment  dismissing  the  action  is  affirmed. 


Meadeb  t>.  Mkadeb  et  al. 
(Court  of  Appeals  of  Kentucky.    February  7, 1889.) 

1*  Principal  and  Bursty— Relief  of  Surety. 

Judgment  was  obtained  against  M.  as  principal  and  his  father  as  surety,  and  ex- 
ecution  was  levied  on  the  latter's  realty.  During  the  existence  of  the  execution 
lien  the  father  died,  and  his  estate  was  partitioned  between  M.  (then  insolvent) 
and  other  heirs,  the  lien  covering  all  the  land  so  partitioned.    Held,  that  a  bill  ia 

Suity  by  the  other  heirs  against  M.  would  lie  to  have  M.'s  portion  first  sold  to  sat- 
!y  tne  lien.    The  right  in  favor  of  a  surety  to  sue  to  compel  the  principal  to  dis- 
charge the  debt  is  expressly  given  by  Code  Ky.  §  661,  and  it  extends  to  the  surety }a 
heirs. 
9.  Homestead— Acquisition. 

The  lien  having  attached  to  1Lyb  portion  before  it  descended  to  him,  he  cannot,  as- 
against  such  lien,  assert  a  homestead  right.  • 

Appeal  from  circuit  court,  Meade  county;  T.  R.  McBeath,  Judge. 
Chapeze  Wathen  and  <?.  C.  Fairleigh,  for  appellant.    /.  W.  Lewis  <fe  Son, 
for  appellees. 

c  Holt,  J.  In  1876  the  appellant,  John  H.  Meader,  with  his  father,  Paschal 
Meader,  as  his  surety,  executed  to  B.  J.  Patterson  a  note  for  $2,000,  payable 
on  demand,  and  bearing  10  per  cent,  interest  from  date.  About  three  years- 
thereafter  the  appellant,  with  the  written  consent  of  the  surety,  mortgaged 
to  Patterson  certain  real  estate  to  pay  the  debt.  The  creditor  brought  suit  in 
1881,  and  obtained  not  only  a  decree  enforcing  the  mortgage  lien,  but  a  per- 
sonal judgment  against  John  H.  and  Paschal  Meader.  A  certain  sum  was 
realized  by  the  sale  of  the  mortgaged  property,  but  not  enough  to  pay  the 
debt.  An  execution  issued  upon  the  judgment,  and  was  levied  upon  two- 
tracts  of  land  of  Paschal  Meader,  but  only  one  was  sold,  the  other  remaining 
in  lien  under  the  execution.  At  this  time  Paschal  Meader  died,  leaving  the 
parties  to  this  action,  except  Patterson,  as  his  heirs.  His  widow  made  sev- 
eral payments  upon  what  remained  unpaid  of  the  debt,  leaving  a  balance  still 
owing,  however,  of  $286.60  and  interest.  In  1886  a  portion  of  the  heirs 
of  Paschal  Meader  instituted  legal  proceedings  to  divide  his  unsold  land, 
which  was  subject  to  the  execution  lien  of  Patterson  for  the  remainder  of  his 
debt.  A  judgment  was  rendered  therefor,  and  the  division  had,  a  certain  por- 
tion of  it  being  allotted  to  the  appellant  as  one  of  the  heirs.  The  appellees 
brought  this  action  in  equitytofore  the  confirmation  of  the  division  of  the 
land,  asking  that  the  interest  of  the  appellant  in  it  be  first  subjected  to  the 
Patterson  execution  lien,  as  he  was  the  principal  in  the  debt ;  and,  if  the  di- 
vision already  made  should  be  confirmed,  that  his  allotted  portion  be  first 
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sold,  and,  if  not,  that  then  his  interest  in  the  land  be  first  subjected  to  the 
payment  of  the  debt.  The  pleadings  admit  the  facts  above  recited,  and  also 
the  insolvency  of  the  appellant.  A  demurrer  to  the  petition  having  been  over- 
ruled, the  appellant  filed  an  answer,  averring  that  the  execution  levy  was 
upon  the  entire  tract  of  land;  that  he  was  a  housekeeper  with  a  family;  owned 
no  real  estate  save  his  interest  in  this  land,  which  was  worth  less  than  81,000; 
and  that  as  soon  as  the  division  of  it  among  the  heirs  was  completed  he  in- 
tended to  use  his  portion  as  a  homestead.  A  demurrer  was  sustained  to  the 
answer,  and  judgment  entered,  directing  that  the  portion  of  the  land  which 
had  now  been  confirmed  to  the  appellant  should  be  first  subjected  to  the  pay- 
ment of  the  remainder  of  the  debt.  %He  now  complains.  It  is  admitted  he 
was  the  principal  in  the  debt,  and  that  he  is  insolvent.  It  appears  Uis  father, 
-although  only  his  surety,  was  compelled  by  execution  sale  to  pay  a  consider- 
able portion  of  what  has  heretofore  been  paid  upon  the  debt.  No  equity  in 
favor  of  the  appellant  addresses  itself  to  the  court ;  and  the  inquiry  arises,  did 
any  legal  reason  or  rule  exist  forbidding  the  subjection  of  his  interest  in  the 
land  to  the  payment  of  his  debt,  or  in  the  manner  appellees  have  adopted  to 
reach  it? 

It  is  urged  that  the  demurrer  to  the  petition  should  have  been  sustained, 
because  the  execution  lien  was  upon  all,  and  not  a  part  of,  the  land;  and  as 
the  creditor  could  not  have  directed  the  sale  of  a  particular  portion  of  it, 
neither  could  the  chancellor;  also  because  the  creditor's  remedy  was  complete 
at  law  as  well  as  that  of  the  appellees,  they  having  a  right,  as  is  claimed,  after 
payment  of  the  judgment  and  its  assignment  to  them,  to  enforce  it  against 
the  appellant's  portion  of  the  land.  The  execution  creditor  is  not  complain- 
ing. It  is  only  the  principal  debtor,  who  rightfully  and  legally  is  the  one  to 
pay  the  debt.  Moreover,  the  chancellor,  has  not  lifted  the  lien  from  all  the 
land,  and  placed  it  upon  a  part  of  it;  but  has  merely  directed  that  in  enforc- 
ing it  the  land  of  the  party  who  is  primarily  bound  for  the  debt  shall  be  first 
subjected.  This  is  certainly  a  proper  office  of  equity.  Because  the  creditor, 
at  his  caprice,  could  not  have  directed  the  sale  under  his  execution  of  some 
particular  portion  or  interest  in  the  land,  presents  no  reason  why,  to  prevent 
additional  litigation,  hardship,  and  probably  loss,  to  innocent  parties,  the 
chancellor  should  not,  upon  a  proper  state  of  case,  interfere,  and  control  the 
manner  of  the  sale. 

Prior  to  the  adoption  of  the  Code  of  Practice  a  surety  could  maintain  a  bill 
to  compel  the  principal  to  discharge  the  debt.  Morrison  v.  Poynte*  7  Dana, 
307.  The  Code,  §  661,  expressly  gives  this  right.  It  avoids  multiplicity  of 
actions,  and  is  moreover  just  to  the  surety.  It  is  more  adequate  to  his  protec- 
tion than  any  legal  remedy.  This  is  all  the  appellees  have  done.  Their  prop- 
erty being  liable  to  the  creditor,  they  stand  in  the  place  of  their  ancestor,  and 
he  unquestionably  could  have  maintained  an  action  to  compel  the  appellant  to 
discharge  the  debt,  or  to  subject  his  property  first  to  its  payment.  We  see  no 
reason  why  the  rule  should  not  extend  to  the  heirs  of  the  surety  when,  as  be- 
tween them  and  the  principal  debtor,  their  property  is  secondarily  liable  for 
the  debt.  If  it  be  subjected  to  its  payment,  they  can  look  to  him  for  reim- 
bursement; and,  if  the  property  of  both  the  principal  and  the  surety  be  in  lien 
to  the  creditor,  the  principal,  who,  as  between  himself  and  the  surety,  is  both 
morally  and  legally  first  bound  to  pay,  cannot  be  heard  to  say  that  equity,  the 
great  fountain  of  remedial  justice,  cannot  compel  him  to  do  so. 

The  fact  that  one,  who  is  otherwise  entitled  to  a  homestead,  acquires  it  after 
the  creation  of  the  debt  does  not  deprive  him  of  the  right  to  it,  if  it  comes  by 
descent.  In  such  a  case  no  estate  of  the  debtor  has  been  diverted,  and  the 
creditor  cannot  say  that  the  means  upon  wnich  he  relied  for  payment  have 
been  thus  invested.  He  has  no  ground  of  complaint.  The  statute  denies  the 
debtor  the  homestead,  if  obtained  by  purchase  by  him,  because  it  is  probable 
the  possession  of  the  very  means  thus  used  enabled  him  to  obtain  the  credit; 
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but  this  reason  for  its  liability  in  case  of  purchase  fails  where  he  gets  it  by 
descent.  Jewell  v.  Clark's  E&W,  78  Ky.  S98.  In  the  case  now  presented,, 
however,  the  lien  was  created  upon  the  land  when  it  belonged  to  Paschal 
Meader.  It  descended  to  the  appellant  with  the  lien  upon  it,  and  as  against 
it  he  lias  no  homestead. 
Judgment  affirmed. 


Corbett's  Ex'rs  et  aL  v.  Howell's  Adm'x  et  ah 
(Court  of  Appeals  of  Kentucky.    February  9f  1889.) 

1.  Mortgages— Libn— Estoppbi* 

After  the  levy  of  an  execution  on  land,  but  before  sale,  the  debtor  gave  a  mort- 
gage thereon  to  indemnify  C.  and  R.,  his  sureties,  for  another  debt.  When  the 
land  was  sold  under  the  execution,  it  was  bid  off  by  C,  who  paid  for  it  with  money 
furnished  by  the  debtor,  and  at  the  request  of  the  latter  caused  the  sheriff  to  con- 
vey the  land  to  his  wife.  No  consideration  was  paid  by  the  wife,  nor  did  it  appear 
that  she  knew  of  the  conveyance.  Held,  that  the  land  was  still  subject  to  the  mort- 
gage, and  that  C.  and  R.  were  not  estopped  to  claim  under  it  by  causing  the  land  to- 
be  conveyed  to  the  wife. 

2.  Appeal— Jurisdiction— Titlb  to  Land, 

An  appeal  lies  to  the  court  of  appeals  from  a  decree  holding  the  right  of  the  wife 
to  the  land  under  her  conveyance  to  be  paramount  to  that  of  C.  and  it.  under  their 
mortgage,  though  the  amount  each  was  compelled  to  pay  as  surety  was  less  than 
$100,  as  the  title  to  land  is  directly  involved. 

Appeal  from  court  of  common  pleas,  Ballard  county;  A.  J.  Warden,  Jr., 
Judge. 

Suit  by  the  widow  and  administratrix  of  6.  W.  Howell,  deceased,  for  a  set- 
tlement of  his  estate.  The  executors  of  Jacob  Corbett  and  W.  H.  Reeves 
filed  a  cross-petition,  seeking  to  enforce  a  mortgage  given  by  Howell  to  Cor- 
bett and  Reeves  on  land  claimed  by  Mrs.  Howell.  Their  cross-petition  was 
dismissed,  and  they  appeal. 

Bullitt  &  Bishop  and  E.  W.  Hints,  for  appellants. 

Holt,  J.  The  admissions  in  the  pleadings  and  testimony  show  substantially 
this  state  of  case.  Prior  to  November,  1865,  J.  Corbett  and  W.  H.  Reeves 
became  the  sureties  of  G.  W.  Howell  to  one  Bird  for  debt.  Another  creditor 
of  the  principal  debtor  obtained  a  judgment,  and  on  November  7,  1865,  sued 
out  execution,  which  was  levied  upon  100  acres  of  Howell's  land.  January 
19,  1866,  and  before  any  sale  under  the  execution,  but  after  the  levy,  Howell 
executed  to  Corbett  and  Reeves  a  mortgage  upon  the  land  by  way  of  indemnity 
as  to  their  suretyship.  Subsequently  the  land  was  sold  under  the  execution, 
and  bid  in  by  Corbett  for  and  as  the  friend  of  Howell.  Corbett  paid  the  pur- 
chase money,  but  it  was  furnished  to  him  by  Howell.  In  truth,  the  latter 
was  the  purchaser,  and  paid  the  execution  debt  by  paying  the  amount  at  which 
Corbett  bid  in  the  land  for  him.  Thereafter  Corbett,  by  the  request  of  How- 
ell, directed  the  officer  who  had  made  the  sale  to  convey  the  land  to  Howell's 
wife,  the  appellee,  Margaret  Howell. 

In  judging  of  human  conduct,  we  must  regard  the  motives  and  interests  of 
the  actors ;  and,  while  the  evidence  does  not  expressly  show  it,  yet  all  the  cir- 
cumstances warrant  the  presumption  that  both  G.  W.  Howell  and  Corbett 
then  understood  that  the  transfer  to  Mrs.  Howell,  and  to  which  Reeves  was 
not  a  party  in  any  way,  was  subject  to  the  mortgage.  Subsequently  thereto 
Howell  died,  and  Corbett  and  Reeves  were  compelled,  by  reason  of  the  surety- 
ship, to  pay  each  a  sum  less  titan  $100.  The  estate  of  Howell  being  insolv- 
ent, his  widow,  the  appellee  Margaret  Howell,  brought  this  action  for  its 
settlement.  The  record  shows  it  will  pay  but  a  few  cents  to  the  dollar  of  the 
indebtedness.  Cnr%n]i> 
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Corbett  and  Reeves  became  parties  to  the  action,  and  by  cross-petition 
against  Mrs.  Howell  sought  to  subject  the  land  to  the  payment  of  what  they 
had  paid  as  sureties.  Their  claims  were  allowed  against  the  estate.  In  fact 
the  indebtedness  was  not  contested,  save  a  plea  of  payment  as  to  Reeves' 
claim  was  presented.  It  was  not,  in  our  opinion,  however,  sustained  by  the 
evidence. 

The  appellee  Margaret  Howell  also  defended  upon  the  ground  that  her 
right  to  the  land,  through  the  execution  sale,  antedated  the  mortgage;  and 
that  Reeves  and  Corbett,  by  reason  of  the  latter' s  direction  to  the  officer  to 
convey  the  land  to  her,  were  estopped  from  asserting  any  claim  under  the 
mortgage,  In  the  event,  however,  they  were  allowed  to  do  so,  she  claimed  a 
dower  and  homestead  right  in  the  land.  The  claim  to  the  last-named  right 
need  not  be  further  noticed  than  to  say  that  it  is  alleged  by  the  appellants, 
and  undenied,  that  their  debts  were  created  prior  to  June  1,  1866,  when  the 
homestead  law  became  operative. 

The  right  to  the  land,  when  it  was  sold  under  execution,  was  in  G.  W. 
Howell,  subject,  however,  to  the  mortgage  also.  It  was  in  fact  bid, in  for 
him  at  the  sale,  aud  he  paid  the  purchase  money.  The  effect  of  thisVas  to 
reinvest  him  with  the  entire  right  to  it,  subject,  however,  to  the  mortgage. 
The  claim  of  the  widow  to  the  land  cannot  be  regarded  as  relating  back  to  the 
levy  of  the  execution,  and  antedating  the  mortgage,  because  the  purchase  and 
payment  of  the  purchase  money  by  or  for  the  husband,  as  a  matter  of  fact, 
placed  the  right  and  title  to  the  land  as  if  the  levy  and  sale  had  never  been 
made.  The  mortgage  was  left  in  full  force,  with  no  outstanding  superior 
claim  by  reason  of  the  execution  sale.  Corbett  and  Howell  doubtless  thus  un- 
derstood it,  and  in  this  condition  the  land  passed  to  the  widow.  It  was  in 
truth  but  a  transfer  by  the  husband  to  her,  and  equity  wiU  so  regard  it. 

The  fact  that  the  conveyance  was  made  to  her  by  the  request  of  her  hus- 
band, but  upon  the  direction  or  by  the  consent  of  Corbett,  certainly  cannot 
operate  as  an  estoppel  as  to  the  appellant  Reeves,  who  was  not  a  party  in  any 
way  to  the  transaction.  Nor  does  it  have  this  effect,  in  our  opinion,  aa  to 
Corbett.  He  had  no  interest  in  the  purchase  made  at  the  execution  sale.  It 
made  no  difference  to  him  whether  the  title  was  in  Howell  or  his  wife,  as  his 
was  now  the  first  lien  by  reason  of  Howell  having  been  the  real  purchaser  at 
the  execution  sale,  and  having  paid  the  purchase  money.  In  either  case,  his 
lien  could  be  enforced.  The  transfer  to  her  was  a  voluntary  one.  No  valua- 
ble consideration  passed.  It  does  not  appear  that  she  even  knew  of  the  con* 
veyance  to  her  at  the  time  it  was  made.  She  paid  none  of  the  purchase  money, 
and  has  in  no  respect  changed  her  situation  upon  the  faith  of  Corbett's  con- 
duct. She  was  not  induced  to  act,  and  did  not,  upon  what  he  did,  nor  was 
her  position  altered  upon  the  faith  of  it. 

This  court  has  jurisdiction  of  the  appeal.  The  first  section  of  the  act  of 
May  5, 1880,  (Gen.  St.  394,)  is  a  general  grant  of  appellate  power  to  this  court 
over  the  judgments  of  all  other  courts  of  the  commonwealth  in  civil  cases, 
saving  the  exceptions  therein  named.  Among  them  it  is  provided  that  no 
appeal  shall  be  taken  to  this  court  from  "a  judgment  for  the  recovery  of  money 
or  personal  property,  if  the  value  in  controversy  be  less  than  one  hundred 
dollars,  exclusive  of  costs.'7  It  is  true  the  appellants  are  seeking  to  recover 
debts,  each  less  in  amount  than  the  sum  named;  but  in  doing  so  the  title  to 
land  is  directly  involved,  and,  where  this  is  the  case,  (his  court  alone  has  ap- 
pellate jurisdiction.  The  act  creati  ng  the  superior  court  denies  such  jurisdic- 
tion to  it,  where  the  title  to  a  freehold  is  involved.  Here  the  appellants  are 
seeking  to  subject  the  land  upon  the  ground  that  when  it  was  mortgaged  to 
them  iff  belonged  to  the  mortgagor,  and  that  there  is  no  title  in  the  appellee 
Margaret  Howell  relating  back,  by  virtue  of  an  execution  levy  or  otherwise, 
to  a  time  anterior  to  the  date  of  their  mortgage.  Upon  the  other  band,  she 
asserts  that  by  virtue  of  the  levy  and  execution  sale  the  land  most  in  law  be 
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regarded  as  having  belonged  to  her  at  a  date  prior  to  the  mortgage.  The  con- 
test directly  involves  the  title  to  the  land;  as  much  so  as  if  two  contesting 
parties  were  each  claiming  to  own  it.  If  the  land  had  by  the  judgment  beiow 
been  subjected  to  the  debts  of  the  appellants,  or  that  of  either  of  them,  most 
•certainly  Mrs.  Howell  could  have  appealed  to  this  court,  and  could  have  done 
so  to  no  other  court.  If  this  be  so,  have  not  the  appellants  the  same  right? 
A.  seeks  to  enforce  a  mortgage  given  by  B.  against  land  as  belonging  to  the 
latter.  O.  claims  it.  Such  is  the  case  now  presented.  Surely  the  statement 
•of  it  is  sufficient,  without  argument,  to  show  that  this  court  under  the  law  is 
alone  vested  with  appellate  jurisdiction. 

The  land  is  liable  to  be  subjected  to  the  mortgage  of  the  appellants,  the 
•dower  right  of  Mrs.  Howell  being  superior  to  it,  however;  and  the  judgment 
below,  so  far  as  it  dismissed  their  cross-petition  seeking  such  relief,  is  re- 
versed, and  the  cause  is  remanded  for  further  proceedings  in  conformity  to 
this  opinion. 


Louisville  &  N.  R.  Co.  v.  Loo  an. 
(Court  of  Appeals  of  Kentucky.    February  12, 1889.) 

I.  Cabrixrs— Of  Passengers— Ejection  of  Drunken  Passenger. 

A  drunken  passenger  on  a  train  entered  the  ladies'  car,  and  by  violence  and  inde- 
cent language  alarmed  the  passengers,  and,  when  locked  out  or  the  car,  pulled  the 
bell-rope,  stopping  the  train,  and  threatened  the  conductor  with  an  open  knife.  He 
was  ejected  two  miles  from  the  nearest  station,  and  two  hundred  yards  from  a  farm- 
house, it  being  a  warm  night,  and  not  very  dark;  and  was  killed  by  a  later  train  go- 
ing in  the  opposite  direction.  No  negligence  by  those  in  charge  of  the  later  train 
was  shown.    Htld,  that  the  railroad  company  was  not  liable. 

18.  Same— Right  to  Eject. 

The  fact  that  deceased  was  in  such  condition  that  he  was  improperly  allowed  to 
board  the  train  as  a  passenger  did  not  deprive  the  conductor  of  the  right  to  eject 
him,  or  render  the  company  liable  for  his  death. 

Appeal  from  circuit  court,  Marion  county;  W.  E.  Russell,  Judge. 

Action  by  Mattie  Logan,  widow  of  R.  V.  Logan,  against  the  Louisville  & 
Nashville  Railroad  Company,  to  recover  damages  for  her  husband's  death. 
Defendant  appeals  from  a  judgment  for  plaintiff. 

Wm.  Lindsay  and  W.  J.  Lisle,  for  appellant.  Harrison  <fe  Belden,  for  ap- 
pellee. 

Lewis,  G.  J.  Appellee,  widow  of  R.  V.  Logan,  brought  this  action  to  re- 
cover damages  for  the  destruction  of  bis  life  by  the  alleged  willful  neglect  of 
the  servants  of  appellant;  the  material  facts  of  the  case  being  as  follows:  The 
deceased,  about  half  past  10  o'clock  at  night,  June  19,  1888,  at  Lebanon,  got 
on  a  passenger  train,* bound  from  Louisville  to  Knoxville,  Tenn.,  to  go  to  a 
station  where  he  resided,  14  miles  distant.  He  was  at  the  time  intoxicated, 
stumbled  or  slipped  and  fell  on  the  depot  platform,  was  helped  upon  the  car 
platform,  and,  in  the  opinion  of  two  witnesses,  was  too  drunk  to  take  care  of 
himself,  though  he  was  also  boisterous,  profane,  and  disposed  to  be  quarrel- 
some. Upon  being  requested  by  the  conductor,  soon  after  the  train  started,  to 
pay  his  fare,  he  asserted  be  had  paid  it,  which  was  untrue,  and  in  reply  to  the 
statement  of  the  conductor  he  had  not,  he  said,  with  an  oath,  he  would  not; 
that  there  were  not  men  enough  on  the  train  to  put  him  off,  at  the  same  time 
pulling  out  his  knife;  and  did  not  pay  until  the  conductor  and  brakeman  had 
proceeded  with  him  to  the  car  platform  for  the  purpose  of  putting  him  off. 
After  receiving  his  fare,  the  conductor  Left  him  in  the  smoking  car,  where  his 
seat  was,  and  proceeded  to  the  ladies*  car,  to  collect  fare  from  those  who  had 
boarded  the  train  at  Lebanon,  and,  while  so  engaged,  the  deceased,  leaving  the 
smoking  car,  went  behind  him,  having,  as  some  of  the  witnesses  testify,  a 
knife  opened  in  his  pocket,  and  assuming  a  menacing  attitude,  applied  to  him 
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in  a  load  tone  of  voice  such  profane,  opprobrious,  and  threatening  language  as 
to  cause  general  excitement  among  the  passengers;  one  lady  being  so  much 
frightened  that  she  implored  the  conductor  to  remove  him  from  the  car.  The 
deceased  then  returned  to  the  smoking  car,  and,  upon  being  soon  after  ap- 
proached and  admonished  by  the  conductor  to  keep  his  seat  and  be  quiet,  he 
drew  his  knife,  and  threatened  to  kill  him;  and  after  the  conductor  returned 
to  the  ladies1  car,  the  deceased  again  tried  to  enter  it,  but,  being  unable  to  do 
so  because  the  door  had  been  locked  to  keep  him  out,  he,  on  his  way  hack  to 
the  smoking  car,  pulled  the  bell-rope  the  number  of  times  required  to  stop  the 
train,  and  it  was,  in  obedience  to  his  signal,  stopped  by  the  engineer.  The 
conductor  then  went  into  the  smoking  car,  and,  telling  the  deceased,  who, 
though  he  had  just  taken  his  seat,  pretended  to  be  asleep,  that  he  would  not 
permit  any  one  to  pull  the  bell-rope,  and  paying  back  his  fare,  with  the  aid  of 
the  brakeman  put  him  off  the  train,  and  left  him.  The  place  where  it  was 
done  is  about  4  miles  from  Lebanon,  2  from  the  nearest  station  south,  about 
150  yards  from  a  private  crossing  of  the  railroad  north,  and  200  from  the 
nearest  farm-house.  Early  the  next  morning  the  mutilated  body  of  the  de- 
ceased was  found  about  25  yards  north  of  the  private  crossing  mentioned,  and 
his  hat,  a  sack,  and  bucket,  which  he  had  the  night  before,  were  near  the 
place  he  was  put  off  the  train, — his  hat  being  nearest  the  body.  Three 
trains  passed  the  place  where  his  body  was  after  he  was  expelled  from  the 
passenger  train,  two  going  north, — one  of  which  passed  within  about  one  hour 
and  a  half,  the  other  later  in  the  night,  and  the  third  going  south  about  day- 
light. It  is  plain  be  was  not  killed  by  being  struck  or  run  over  by  the  passenger 
train  from  which  he  was  ejected;  for,  not  only  was  his  body  found  nearly  200 
yards  north  of  where  he  was  left  by  it,  but  a  little  more  than  25  yards  north 
of  the  place  on  the  track  where  there  was  the  first  appearance  of  blood,  show- 
ing conclusively  the  train  by  which  he  was  killed  was  going  north. 

Assuming,  as  the  evidence  seems  to  warrant,  that  he  was  killed  by  one  of 
the  north  bound  trains, — though  by  which  one  of  the  two  does  not  appear, — 
the  first  inquiry  is  whether  any  legal  liability  has  been  fixed  upon  appellant  on 
account  of  negligence  of  those  in  charge  of  it;  and,  as  there  is  no  evidence 
showing  at  what  time  of  night,  or  why  he  went  upon  the  track  in  front  of  a 
passing  train,  if  he  did  so  voluntarily,  nor  whether  he  was  in  such  position  at 
the  time  of  being  struck  as  to  make  it  the  duty  of  those  in  charge  to  stop  the 
train,  or  as  to  enable  them  by  the  exercise  of  proper  diligence  to  discover  him 
in  time  to  prevent  a  collision  or  at  all,  and  consequently  none  whatever  of  any 
negligence  or  fault  on  their  part,  that  question  must  be  answered  in  the  nega- 
tive. It  thus  results  that  whatever  cause  of  action  there  may  be  in  favor  of 
appellee  arises  entirely  from  the  conduct  of  the  conductor  of  the  passenger 
train ;  and  the  liability  of  appellant  therefor,  if  liable  at  all,  is  not  dependent 
upon,  nor  increased  by,  the  fact  that  the  train  by  which  he  was  subsequently 
killed  was  owned  and  operated  by  the  same  company.  For  if  the  act  of  the 
conductor  was  not  itself  wrongful,  it  could  not  be  made  so  by  referring  it  to, 
or  connecting  it  with,  the  independent  act  of  other  employes,  to  whom  no 
wrong  can  be  attributed. 

Counsel  argue,  in  effect,  that  when  an  intoxicated  person  offers  to  go  upon 
a  railroad  train  as  passenger  the  alternative  is  presented  tothecompanvteither 
to  refuse  permission,  or  else,  having  received  him,  and  accepted  his  fare,  to 
answer  in  damages  for  whatever  calamity  to  him  may  follow  his  expulsion, 
though  justified  by  his  improper  conduct.  Although  it  has  been  held  that  a 
railroad  company  is  not  bound  to  receive  and  carry  a  person  who  is  so  intoxi- 
cated as  to  be  offensive,  the  power  to  exclude  one  from  the  right  of  traveling 
on  a  train,  who  offers  to  pay  his  fare,  and  though  intoxicated,  has  not  been 
guilty  of  any  conduct  as  passenger  forfeiting  the  right,  is  always  subject  to 
be  called  in  question,  and  the  company  cannot  therefore  be  fairly  held  to  a  strict 
exercise  of  it,  except  where  the  rights  of  others  are  involved.    But,  even  con* 
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ceding  the  conductor'could  have  forcibly,  and  without  incurring  any  1 
liability  to  him,  kept  the  deceased  off  the  train  at  Lebanon,  and  committed  an 
error  in  failing  to  do  it,  we  do  not  see  how  on  that  account  the  right  was  im- 
paired, or  the  duty  lessened,  to  put  him  off  at  any  place  or  time  afterwards 
when  his  behavior  rendered  it  legal  and  necessary.  And  if  the  deceased,  for 
whose  drunken  state  the  company  was  in  no  way  responsible,  acted  so  as  to 
justify  and  require  his  expulsion,  it  would  be  a  harsh  rule  to  make  the  com- 
pany liable,  if  not  otherwise  so,  merely  because  the  conductor  did  not  assume 
the  risk  and  responsibility  of  deciding,  even  if  aware  of  the  fact,  that  he  was 
too  much  intoxicated  to  be  allowed  to  go  upon  the  train  at  Lebanon.  Then, 
regarding  the  deceased  upon  the  train  by  his  own  volition,  which  the  con- 
ductor did  not,  nor  was  bound,  to  oppose,  the  main  question  is  whether  the 
willful  neglect  of  appellant,  or  its  servants  in  charge  of  it,  to  perform  any  duty 
it  owed  to  him,  was  the  proximate  cause  of  his  death.  The  law  makes  it  the 
duty  of  a  railroad  company  to  use  all  reasonable  care  in  operating  trains  for 
both  the  safety  and  protection  from  molestation  and  insult  of  passengers ;  oth- 
erwise orderly  and  infirm  persons  and  females,  who,  upon  the  faith  of  such 
protection,  frequently  travel  unattended,  would  have  no  security  against 
turbulent,  bad  men.  And  as  it  is  obvious  a  train  must  be  run  with  skill  and 
system  in  order  to  assure  safety  and  comfort,  the  conduct  of  any  one  who  in- 
terferes with  the  management,  or  without  just  cause  attempts  to  do  bodily 
injury  to,  or  put  in  fear,  those  in  charge,  is  reprehensible,  and  unlawful.  But 
a  railroad  company  is  not  required  to  keep  at  hand  armed  police  to  arrest  and 
confine  on  a  moving  train  those  who  violate  its  necessary  rules,  or  do  injury 
to  other  passengers;  nor  can  the  employes  neglect  their  duties,  upon  the  faith- 
ful performance  of  which  the  safety  of  all  depends,  in  order  to  do  so.  Conse- 
quently the  only  effectual  remedy  for  or  security  against  disorderly  and  lawless 
behavior  on  board  a  passenger  train  is  the  immediate  and  summary  expulsion 
of  the  wrong-doer,  and  plenary  authority  of  the  conductor  to  do  it  is  univers- 
ally recognized,  and  required  to  be  exercised  whenever  necessary  for  the  safety 
or  protection  of  either  passengers  or  employes.  It  is  clear  from  the  evidence 
in  this  case  the  conduct  of  the  deceased  was  such  as  to  justify  his  expulsion, 
for  he  not  only  with  a  hostile  purpose  left  his  proper  place  and  pursued  the 
conductor  into  the  ladies'  car,  where  he  disturbed,  alarmed,  and  offended  the 
passengers,  but,  baffled  in  an  effort  to  enter  it  a  second  time  with  the  same  in- 
tent, he  wantonly  and  slyly  pulled  the  bell-rope,  whereby  the  train  was  stopped 
between  stations.  Moreover,  his  behavior  to  the  conductor  was  without 
provocation,  and  such  as  to  afford  to  him  reasonable  grounds  to  believe  he  was 
in  danger  of  bodily  harm,  if  not  of  losing  his  life.  In  fact,  the  gravamenot 
the  action  as  stated  in  the  petition  is  not  based  upon  the  lack  of  legal  cause  for 
the  expulsion,  but  rather  upon  the  circumstance  of  time,  place,  and  manner  in 
which  it  was  done,  in  view  of  the  alleged  physical  and  mental  condition  of 
deceased.  Though  the  time  was  at  night,  it  was  nottoo  dark  to  see  the  rail- 
road track  distinctly,  nor  was  the  weather  either  cold  or  inclement;  while  it 
would  in  fairness  seem  no  more  than  retributive  justice  that  be  was  put  off  at 
the  place  his  own  malicious  and  unlawful  act  caused  the  train  to  stop,  espec- 
ially as  the  locality  was  not  unsafe. 

The  question  then  arises  whether,  notwithstanding  his  continued  presence 
on  the  train  was  so  offensive  and  dangerous  both  to  the  conductor  and 
other  passengers  as  to  justify  and  require  his  expulsion,  the  paramount  duty 
was  imposed  upon  the  company,  by  reason  of  the  mental  and  physical  condi- 
tion of  the  deceased,  to  carry  him  to  the  next  station,  the  non-performance  of 
which  is,  in  legal  contemplation,  willful  neglect.  It  was  not  enough  for  the 
jury  in  this  case  to  find  lie  was  too  intoxicated  to  take  care  of  himself,  but  to 
constitute  willful  neglect,  even  if  the  company  was  under  obligation  to  look 
after  his  safety  afteahe  had  forfeited  his  right  as  passenger,  it  was  necessary 
that  the  conductor  knew  or  had  reasonable  grounds  to  believe,  not,  in  the 
v.lO-.w.no.lO— 42 


SOUTHWESTERN  REPORTER,  Vol.  10.  [Ky. 

^tlage  of  one  of  the  instructions  of  the  lower  court,  that  to  put  him  off  the 
*fain  "would  necessarily  expose  him  to  the  danger  of  death  from  being  run 
over  by  passing  trains,"  but  that  such  would  be  the  natural  and  probable  re- 
sult of  putting  him  off.  If  his  actions  while  on  the  train — by  which  alone 
the  conductor  could  or  was  required  to  judge — be  taken  as  evidence  of  what 
his  actual  condition  was,  he  not  only  had  the  power  of  locomotion,  as  shown 
by  his  passing  with  entire  safety,  to  and  fro  between  the  cars  while  the  train 
was  in  motion,  but  knew  well*  how  to  do  mischief  to  others,  and  was  at  the 
same  time  extremely  sensitive  of  injury  to  himself.  And  it  seems  to  us,  in 
the  light  of  the  undisputed  facts  of  the  case,  unreasonable  to  charge  the  com- 
pany with  negligence  of  any  degree  in  expelling  him  from  the  train  at  the 
time  and  place  it  was  done. 

But,  as  it  is  proper,  we  will  consider  the  relation  and  mutual  obligations 
existing  between  him  and  the  company  as  though  it  was  an  open  question  of 
fact  whether  the  conductor  knew  or  had  reasonable  grounds  to  believe  he  was 
too  intoxicated  to  take  care  of  himself.  It  is  well  settled  by  this  court,  and 
the  certain  and  just  execution  of  the  law  and  welfare  of  society  require  it  to 
be  settled,  that  voluntary  drunkenness  affords  no  excuse  for  the  commission 
of  crime,  nor  is  it  a  valid  defense  to  an  action  for  a  civil  injury;  for  in  every 
situation  and  relation  an  intoxicated  person,  like  others,  should  be  held  to  the 
strict  observance  of  the  just  and  statutory  rule  which  requires  each  one  to  so 
use  and  enjoy  his  own  as  not  to  injure  others.  It  thus  becomes  lawful  for  a 
landlord  to  expel  from  his  tavern  to  the  street  or  highway,  at  any  time,  a 
person  who,  whether  intoxicated  or  not,  endangers  the  safety,  or  molests  and 
insults  his  guests,  and  no  one  would  question  the  right  of  a  housekeeper  to 
eject  from  his  domicile  a  drunken  man  who  maltreats  or  offends  by  indecent 
conduct  or  language  his  wife  and  children,  provided  no  more  force  be  used  in 
either  case  than  was  reasonably  necessary.  Such  being  a  rule  of  conduct  rec- 
ognized as  just  and  necessary,  we  do  not  see  why  it  ought  not  to  be  applied, 
upon  the  same  condition,  for  the  benefit  and  protection  of  passengers  on  a 
railroad  train,  nor  why  they  should  be  given  the  right  to  maintain  an  action 
against  a  railroad  company  for  suffering  them  to  be  molested,  put  in  fear,  and 
insulted  on  a  train  by  drunken  men,  while  denying  the  company  the  right, 
except  at  its  peril,  to  resort  to  the  only  feasible  means  in  its  power  to  prevent 
or  stop  the  wrong  being  done.  Common  justice  would  seem  to  require  either 
that  passengers  be  left  without  redress  against  the  company  for  wrong  and 
injury  done  to  them  on  trains  by  disorderly  and  vicious  persons,  or  else  that 
no  liability  attach,  or  negligence  be  imputed,  to  the  company  when  the  expul- 
sion of  the  latter  is  rendered  necessary  for  the  safety  and  protection  of  the 
former.  Thus  the  issue  in  every  such  case  as  this  is  really  between  the  or- 
derly, infirm,  and  females  on  the  one  side  and  the  turbulent  and  evil-disposed 
on  the  other,  and  the  company  has  the  right  to  terminate.the  relation  of  car- 
rier and  passenger  between  it  and  the  latter  class  whenever  and  wherever 
they  lawlessly  put  in  fear,  disturb,  or  insult  the  former.  And  in  our  opinion, 
if  the  deceased  went  into  the  ladies'  car,  and  there  by  his  violence  and  inde- 
cent behavior  or  language  excited,  alarmed,  or  insulted  the  other  passengers, 
or  if  he  interfered  with  the  management  of  the  train  by  pulling  the  bell- 
rope  or  otherwise,  or  if  he  threatened  with  an  open  knife  to  take  the  life  of  or 
do  bodily  harm  to  the  conductor,  or  attempted  to  deter  or  intimidate  him  while 
in  the  performance  of  his  duties,  the  right  existed  to  put  him  off  the  train  at 
the  place  it  was  done,  and  all  that  was  required  of  the  company  was  to  use 
no  more  force  than  reasonably  necessary  for  the  purpose,  and  to  place  him 
off  the  track,  out  of  the  way  of  that  train ;  for  although  there  might  be  a  case 
where  a  railroad  company  would  be  guilty  of  willful  neglect  in  the  mean- 
ing of  the  statute  by  ejecting,  without  imperative  necessity,  a  passenger  so 
drunk  as  to  be  helpless  when  his  death  would  naturally  and  probably  result 
from  agencies  other  than  his  own  act,  then  present  and  impending,  the  law 
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does  not  exact  care  and  precaution  against  the  death  of  one  fronYv^ote 
causes,  or  self-inflicted,  whose  conduct  has  afforded  legal  grounds  for  huN^ 
pulsion. 

The  case  of  Railroad  Co.  v.  8vllivant  81  Ky.  624,  is  unlike  this.  There 
the  only  violation  of  the  rules  of  the  company  was  the  failure  by  reason  of 
inability  to  pay  the  fare,  which  was  20  cents.  Here  the  deceased  was  able 
to  pay,  but  not  only  threatened  violence  because  he  was  asked  to  pay,  but 
compelled  the  conductor  to  resort  to  force  to  get  it.  There  the  delinquent 
was  neither  turbulent  nor  offensive  to  passengers  or  employes.  Here  the  de- 
ceased not  only  insulted  and  alarmed  the  passengers,  but  threatened  personal 
violence  to  the  conductor,  and  imperiled  the  safety  of  all  on  board,  by  causing 
the  train  to  stop.  In  thai  case  Sullivan  was  inhumanly  put  off  in  a  deep 
snow,  the  weather  being  intensely  cold,  and  on  account  of  his  helpless  condi- 
tion, which  the  conductor  knew  of,  was  unable  to  escape  the  injury  that  was 
at  the  time  manifestly  inevitable.  In  this  case  the  deceased  was  killed  by  his 
own  act  in  going  upon  the  track,  which  the  conductor  had  no  reason  to  be- 
lieve, from  his  mental  and  physical  condition,  as  it  appeared  to  him,  was  prob- 
able. 

As  the  lower  court  refused  to  give  any  instruction  according  with  the 
views  here  expressed,  but  instead  gave  three  which  are  either  abstractor  er- 
roneous and  misleading,  the  judgment  is  reversed,  and  cause  remanded  for 
a  new  trial  consistent  with  this  opinion. 


Perkins  ©.  Maysville  District  Camp-Mjeeting  Ass'n. 

(Court  of  Appeals  of  Kentucky.    February  7, 1889.) 

1.  TBE8PA88— Suit  against  Corporation— Pleading. 

An  action  cannot  be  sustained  against  a  corporation  on  a  mere  allegation  that  a 
trespass  was  committed  on  plaintiff's  close,  and  that  his  property  was  seized  by  the 
corporation,  it  not  appearing  how  or  by  whom  the  trespass  was  committed. 
3.  Same— Allegations. 

An  allegation  that  the  president  of  a  corporation  interfered  with  plaintiff's  trade 
and  calling  as  a  merchant,  by  telling  others  that  he  had  no  right  to  sell  his  goods, 
etc.,  does  not  state  a  cause  of  action  against  the  corporation. 

Appeal  from  circuit  court,  Mason  county;  A.  E.  Cole,  Judge. 
-  Action  for  damages  by  Milton  Perkins  against  the  Maysville  District  Camp- 
Meeting  Association,  a  corporation.  Plaintiff  alleged  (1)  that  defendant  had 
committed  a  trespass  on  his  property,  and  forcibly  carried  away  goods  belong- 
ing to  him;  (2)  that  defendant  had  by  its  president,  by  false  representations, 
hindered  and  prevented  plaintiff  from  conducting  on  his  own  premises  the 
business  of  keeping  and  feeding  horses;  (3)  that  defendant,  through  its  pres- 
ident, had  made  certain  false  representations  concerning  plaintiff,  so  as  to 
prevent  boarders  from  seeking  entertainment  at  his  house.  Demurrer  to  the 
second  and  third  causes  of  action  was  sustained.  Defendant  justified  the  al- 
leged trespass  by  the  provisions  of  its  charter  and  the  judgment  of  a  justice 
of  the  peace.  Judgment  for  defendant,  and  plaintiff  appeals. 
L.  W.  Galbreath,  for  appellant. 

Pryok,  J.  A  corporation  may  be  made  liable  for  a  tort,  or  even  an  assault 
and  battery,  committed  by  its  agents,  when  in  discharge  of  a  duty  connected 
with  its  employment,  and  in  its  execution.  2  Chit.  PI.  (Amer.  Ed.)  16.  To 
make  the  corporation  liable,  the  act  complained  of  must  be  within  the  object 
of  the  association.  Here  the  plaintiff  complains  that  his  property  was  seized 
and  taken  possession  of  by  the  corporation.  A  trespass  upon  his  close  is  al- 
leged, but  the  manner  of  committing  the  forcible  entry,  or  by  whom,  does 
not  appear.    It  Is  alleged  in  one  count  that  the  president  of  the  corporation 


qqq  SOUTHWESTERN  REPORTER,  vol.  10.  t^Y* 

prevent  P6*80118  'rom  b*ing  entertained  by  the  plaintiff,  and  interfered  with 
hj_>«iaae  and  calling  as  a  merchant*  in  telling  others  that  he  had  no  right  to 
*€&  his  goods  and  wares,  or  to  entertain  them,  although  on  his  (the  plaintiff's} 
own  premises.  The  District  Camp-Meeting  Association  of  the  Methodist 
Church  was  chartered  by  an  act  of  the  legislature,  and  to  suppress  disorder, 
confusion,  and  to  prevent  the  disturbance  of  religious  worship*  a  police  regu- 
lation is  found  within  its  charter,  enacted  to  prevent  hucksters  and  itinerant 
venders  of  what  may  be  termed  "goods,"  and  keeping  private  entertainment 
in  a  particular  mode,  calculated  to  disturb  those  assembled  for  religious  devo- 
tion. The  act  does  not,  nor  was  it  intended  to,  interfere  with  any  legitimate 
trade  or  calling,  either  on  one's  own  land  or  off  of  it,  but  to  prevent  the  con- 
duct of  temporary  business  houses  for  the  time  only  that  the  meeting  con- 
tinues. 

If  there  was  a  trespass  on  the  plaintiff's  premises,  it  does  not  appear  that  it 
was  authorized  by  any  act  of  the  corporation  as  such;  and  if  the  president  of 
the  corporation  interfered  with  appellant's  trade,  by  telling  others  they  ought 
not  to  be  entertained  by  him,  he  is  personally  liable,  if  facts  are  alleged  con- 
stituting a  cause  of  action. 

Besides,  we  think  the  answer  filed  to  the  first  count  in  the  petition,  to  which 
the  demurrer  filed  was  overruled,  presented  a  defense  to  the  whole  charge  as 
made  by  the  plaintiff;  and,  while  that  count  was  as  defective  as  the  other 
two,  a  trial  was  had  on  the  merits ;  at  least,  the  law  and  facts  were  submitted 
to  the  court,  and  a  judgment  for  the  defendant.  The  plaintiff's  business 
house  was  a  stable,  erected  on  his  own  land,  within  a  hundred  yards  of  the 
place  for  religious  worship,  and  the  corporation,  in  order  to  enforce  the  police 
regulations  embraced  within  its  charter,  applied  to  a  justice  of  the  peace,  and 
had,  under  regular  proceedings,  a  fine  imposed  on  the  appellant  and  his  part- 
ner for  selling,  etc.,  and  in  discharge  of  the  fine  a  part  of  the  goods  was  sur- 
rendered to  the  officer,  and  on  the  admission  of  these  facts  the  judgment  was 
rendered. 

There  was  nothing  in  the  charter  that  authorized  the  agents  of  the  corpora- 
tion to  go  on  plaintiff's  land,  or  otherwise  injure  him  in  his  trade;  and  if  the 
president  of  the  appellee,  by  word  or  action,  violated  the  constitutional  rights 
of  the  appellant,  he  is  individually  liable.  On  the  facts  admitted,  the  justice 
was  right  in  not  regarding  the  appellant's  stable  as  a  place  of  business,  and 
in  suppressing  its  operation. 

Judgment  affirmed. 


Bailey  et  ux.  t>.  Bailey  et  al. 
(Court  of  Appeals  of  Kentucky.    February  9, 1889.) 

Rrcbivbrb— Appointment— Action  to  Enpobcb  Libn. 

In  an  action  to  enforce  liens  against  land,  where  it  appears  from  affidavits  filed 
that,  owing  to  defendant's  mismanagement,  tne  land  is  deteriorating,  and  the  fences 
becoming  destroyed,  and  these  statements  are  not  directly  controverted,  a  receiver 
should  be  appointed  to  take  charge  of  the  property. 

Appeal  from  circuit  court,  Butler  county;  W.  L.  Reeves,  Judge. 

Action  by  Jeremiah  Bailey  and. others  against  Dock  Bailey  and  wife,  to  en- 
force liens  on  land.  Fending  the  action,  on  motion  of  the  plaintiffs,  a  re- 
ceiver was  appointed  to  take  charge  of  the  land,  and  defendants  appeal. 

Wm.  Wand,  for  appellants.    T.  H.  Mines  and  IS.  W.  Nines,  for  appellees. 

Pryor,  J.  This  is  an  appeal  from  a  judgment  or  order  placing  the  land 
sought  to  be  subjected  in  the  hands  of  a  receiver,  as  provided  by  section  298, 
c.  5,  Carroll's  Code.  Affidavits  were  filed  by  the  appellee  showing  that  the 
land  was  in  a  ruinous  condition,  the  fences  all  destroyed,  and  a  general  dilap- 
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Idation  of  the  entire  farm,  owing  to  the  mismanagement  of  the  appellant. 
There  are  counter-affidavits  filed  by  the  appellant,  showing  the  value  of  the  land, 
but  not  of  such  a  character  as  to  contradict,  except  indirectly,  the  statements 
contained  in  the  affidavits  offered  by  the  appellee.  The  chancellor,  under  the 
facts,  assigned  to  the  appellant  his  house,  yard,  garden,  etc.,  and  placed  the 
land  in  the  hands  of  a  receiver,  and  in  his  action  we  concur. 
Judgment  affirmed. 


Bisien  ©.  BaowN. 
(Supreme  Cowrt  of  Texas.    January  88, 1889.) 

L  Waters  akd  Watbb-Coubsks— Rbsbbvation  of  Rights— Construction  of  Dbsd. 
A  deed  to  land  situated  on  a  creek  contained  the  following  clause :  to  And  I  hereby 
convey  unto  said  J.  H.  Brown,  his  heirs  and  assigns,  all  the  rights  and  privileges 
of  using  the  waters  of  said  MoAnnelly's  creek,  which  I  have  heretofore  possessed, 
and  which,  until  now,  I  have  reserved  in  all  conveyances  of  land  on  said  creek,  for 
the  purpose  of  erecting  machinery. n  By  a  prior  conveyance  of  land  on  the  creek 
the  grantor  had  reserved  the  exclusive  "control  of  the  water,  and  the  privilege  of 
banking  on  said  land  conveyed  in  said  creek;"  and  by  a  subsequent  conveyance  of 
all  his  remaining'  land  to  a  third  person,  he  reserved  uthe  privilege  of  banking 
water  up  the  said  creek,  for  the  purpose  of  erecting  machinery.1'  Meld,  that  the 
deed  first  mentioned  conveyed  the  right  and  privilege  of  using  and  controlling  the 
waters  of  the  creek  for  the  purpose  of  erecting  machinery,  and  also  the  right  to 
use  the  waters  by  erecting  a  dam  across  the  creek. 

&  License— Revocation— Estoppel. 

The  grantee  in  that  deed,  plaintiff,  authorized  defendant,  In  1877,  to  erect  a  dam 
across  the  creek,  and  utilize  the  water;  the  license  to  continue  at  plaintiff's  pleas- 
ure. In  1880,  defendant,  witM  plaintiff's  knowledge  and  active  assistance,  made 
numerous  contracts  to  supply  water  from  the  creek  by  means  of  his  dam,  the  con- 
tracts to  continue  five  years.  To  carry  out  these  contracts,  defendant  erected  a  new 
and  expensive  dam,  plaintiff  furnishing  the  material,  and  expended  money  for 
pipes,  etc.  In  1884,  defendant,  with  plaintiff's  knowledge  and  assistance,  as  be- 
fore, made  new  contracts  for  five  years  longer.  Held,  that  plaintiff  was  estopped 
to  revoke  the  license  before  the  expiration  of  the  latter  contracts. 

Commissioners1  decision.  Appeal  from  district  court,  San  Saba  county;  A* 
W.  Mottrsund,  Judge. 

Action  of  trespass  to  try  title,  and  to  determine  riparian  rights,  brought  by 
J.  H.  Brown  against  £.  £.  Bisien.  Judgment  for  plaintiff,  and  defendant 
appeals. 

Fisher  <§  Townee,  for  appellant.    Burleson  A  Harris,  for  appellee. 

Hobby,  J.  This  suit  was  brought  in  December,  1885,  by  the  plaintiff, 
Brown,  against  Bisien,  to  determine  the  riparian  rights  of  the  parties  to  Mc- 
Annelly's  creek.  The  plaintiff  alleges  that  on  the  1st  day  of  January,  1877, 
and  long  prior  to  that  time,  and  since,  he  was  and  is  the  owner  of  the  land 
described  in  the  petition  as  situated  on  the  east  bank  of  said  creek,  consisting 
of  about  500  acres,  and  is  the  riparian  proprietor  of  the  original  source  of  said 
creek,  and  all  of  its  water  in  its  natural  and  regular  flow,  and  entitled  to  the 
exclusive  possession  of  the  same,  from  its  source  to  its  mouth,  for  all  reason- 
able and  domestic  purposes,  and  for  the  purpose  of  converting  it  to  use  by 
artificial  means,  for  the  purposes  of  using  it  commercially,  and  as  a  power  to 
run  machinery  of  all  kinds,  by  banking,  damming,  and  all  other  means;  that 
the  defendant  Bisien  on  January  1,  1877,  entered  upon  said  premises,  and 
erected  a  dam,  extending  from  bank  to  bank,  including  both  of  the  natural 
banks  of  said  stream,  and  has  converted  and  appropriated  both  banks,  bed, 
channel,  and  water  of  said  stream  to  his  own  use  in  various  ways,  as  a  means, 
power,  and  force  to  run  machinery,  and  selling  in  specified  quantities  said 
water,  and  has  placed  in  the  natural  bed  and  channel  of  said  stream  a  hy- 
draulic ran,  and  other  obstructions;  all  of  which  it  is  alleged  has  been  done 
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by  the  defendant  Risien  without  the  acquiescence  and  consent  of  the  plain- 
tiff, except  by  permissive  accommodation  up  to  about  the  1st  day  of  April, 
1885,  since  which  date  he  has  committed  such  acts  and  trespasses  and  conver- 
sions without  plaintiff's  consent,  and  against  his  protest;  praying  for  a  re- 
covery, and  general  relief.  Risien  answered,  denying  Brown's  rights  as 
claimed  by  him;  alleged  ownership  in  himself  of  a  tract  of  land  on  the  west 
bank  of  the  creek,  where  the  dam  was  erected;  asserted  rights  to  the  waters 
of  the  stream  as  p  co-proprietor  with  Brown;  alleged  the  latter's  acquiescence 
in  the  building  of  the  dam,  with  full  knowledge  of  all  the  facts  connected 
therewith,  and  his  encouragement  of  him  (Risien)  so  do  to.  He  also  pleaded 
that  after  using  the  dam  erected  in  1877  for  several  years,  it  became  unfit  to 
meet  the  demands  made  upon  him  to  supply  water,  which  fact  was  made 
known  to  Brown,  who  consented  to  an  extension  of  the  privileges  previously 
granted,  and  encoumged  him  in  the  erection  of  a  new  and  permanent  dam  in 
the  same  place,  and  encouraged  him  to  enter  into  contracts  to  supply  parties 
with  water,  which  contracts  were  to  run  for  a  number  of  years,  and  had  not 
expired;  and  that  Brown  had  encouraged  parties  to  enter  into  said  contracts; 
and  he  was  therefore  estopped  from  interfering  with  the  use  and  enjoyment 
of  said  dam,  at  least  until  the  expiration  of  said  contracts,  if  not  absolutely, 
and  until  he  (Risien)  had  been  compensated  for  the  money  and  labor  expended 
by  him  in  connection  therewith. 

The  leading  questions  in  the  case  involve— First,  the  construction  of  the 
deed  to  Brown  from  McAnneliy,  which  it  is  contended  vests  in  him  the  ex- 
clusive rights  to  the  waters  of  the  creek,  as  alleged  in  the  petition.  Second, 
the  law  of  estoppel,  under  the  operation  of  which  it  seems  the  rights  of  the 
defendant,  Risien,  depend.  McAnneliy  was  tfce  original  owner  of  the  land 
on  both  sides  of  the  creek,  from  its  source  to  its  mouth.  On  the  10th  day  of 
April,  1866,  he  executed  to  Brown  a  deed  conveying  500  acres  of  land,  which 
embraced  all  of  the  land  on  the  east  bank  of  the  stream,  crossing  it  a  short 
distance  above  its  mouth,  and  including  a  small  part  of  the  land  on  the  west 
side.  This  deed,  in  addition  to  the  usual  language  employed  in  similar  in- 
struments, contained  the  following  clause:  "And  I  hereby  convey  unto  sa  d 
J.  H.  Brown,  his  heirs  and  assigns,  all  the  rights  and  privileges  of  using  the 
waters  of  said  McAnnelly's  creek,  which  I  have  heretofore  possessed,  and 
which  until  now  E  have  reserved  in  all  conveyances  of  land  on  said  McAnnel- 
iy's  creek,  for  the  purpose  of  erecting  machinery  up  to  R.  D.  McAnnelly's 
original  boundary  line."  Two  conveyances  of  land  had  been  made  by  Mc- 
Anneliy, near  the  source  of  the  creek,  prior  to  the  deed  to  Brown.  In  one  of 
these — the  conveyance  to  Williams  in  1860 — this  reservation  is  made:  "Ex- 
cept the  extensive  [probably  the  word  'exclusive'  was  intended]  control  of  the 
water,  and  the  privilege  of  banking  on  said  land  conveyed  in  said  creek,  up  to 
starting  point  of  said  two-acre  tract  of  land. "  "The  extensive  control  of  the 
water"  must  have  been  a  right  existing  in  McAnneliy  at  the  time  of  the  exe- 
cution of  the  deed  to  Brown,  and  which  he  refers  to  as  "heretofore  possessed," 
and  "  which  until  now  I  have  reserved, "  etc.,  and,  together  with  "all  the  rights 
and  privileges  of  using  the  waters  of  said  creek,"  he  assigned  to  Brown. 
This  would  seem  to  be  the  obvious  meaning  of  the  language  contained  in  the 
clause  in  the  deed  to  Brown,  when  construed  in  connection  with  the  excep- 
tion or  reservation  in  the  prior  conveyance  to  Williams.  If,  then,  McAnneliy 
was  clothed  with  the  right  to  the  "extensive  control  of  the  waters  of  the 
creek'1  which  he  had  reserved  in  the  deed  to  Williams,  this  right  would  pass 
to  Brown  upon  the  principle  that  all  of  the  rights  and  privileges  possessed  by 
the  grantor  at  the  time  of  the  conveyance  would  vest  in  his  grantee,  unless  it 
appears  from  the  deed  that  less  than  these  were  intended  to  be  conveyed.  It 
is  a  familiar  rule  in  the  construction  of  instruments  of  this  character  that  ef- 
fect should  be  given  to  every  part  thereof,  if  this  can  be  done.  Hancock  v. 
Butlert  21  Tex.  816.     This  principle  would  be  violated,  and  the  clause  quoted* 
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granting  to  Brown  "all  the  rights  and  privileges  of  using  the  waters  of  the 
creek  heretofore  possessed  and  until  now  reserved,"  etc.,  would  be  inopera- 
tive, and  without  meaning,  if  the  deed  from  McAnnelly  to  Brown  conveys  only 
such  riparian  rights  to  the  middle  or  thread  of  the  creek  as  would  be  coinci- 
dent to  the  ownership  of  land  on  the  bank  thereof,  because  such  riparian 
rights  would  be  the  legal  effect  of,  and  pass  by,  the  deed  without  the  aid  of 
this  clause.  There  are  contemporaneous  facts  in  the  case  supporting  the  con- 
struction of  the  deed  that  it  operated  to  create  an  easement  in  Brown's  favor. 
He  purchased  the  land  with  the  intention  of  erecting  and  operating  a  dam 
across  the  creek,  and  to  control  the  water  below,  and  paid  an  extra  considera- 
tion for  this  purpose.  That  the  language  of  this  clause,  as  understood  and 
interpreted  by  the  grantor  in  the  deed,  McAnnelly,  conveyed  greater  riparian 
rights  and  privileges  than  would  be  ordinarily  incident  to  the  ownership  of 
land  on  the  bank  of  a  stream,  is  evidenced  by  the  subsequent.conduct  of  Mc- 
Annelly in  making  the  reservation  in  the  deed  to  Bogan,  executed  in  1868, 
and  by  which  instrument  he  conveyed  all  of  his  land  remaining  on  the  creek* 
This  tract  consisted  of  about  12  acres  on  the  west  bank  of  the  stream.  At 
the  time  of  the  execution  of  this  conveyance  to  Kogan  he  mentioned  to  him 
the  "reservations"  he  had  made  in  the  deed  to  Brown,  and  then  inserted  in 
the  Rogan  deed  the  following:  "1  hereby  reserve  to  myself  the  privilege  of 
banking  water  up  the  said  creek,  for  the  purpose  of  erecting  machinery." 
This  could  not  have  inured  to  the  benefit  of  McAnnelly,  as  it  was  the  reserva- 
tion of  a  right  he  could  not  exercise  by  reason  of  the  fact  that  he  was  then  di- 
vesting himself  of  all  title  to  land  on  the  creek.  The  conveyance  previously 
made  to  Brown  of  500  acres,  and  that  to  Rogan  of  12  acres,  embraced  all  of 
the  land  on  the  creek.  The  most  reasonable  explanation  of  the  reservation  in 
the  Rogan  dee^L  is  that  it  was  made  by  McAnnelly  to  avoid  any  claim  by  Ro- 
gan, which  he  could  have  made  against  McAnnelly  under  the  terms  of  bis 
deed,  but  for  this  reservation  or  exception.  The  deed  from  McAnnelly  to 
Brown,  of  April,  1866,  we  think  conveyed  to  the  latter  title  to  the  land  therein 
described  to  the  middle  or  thread  of  the  creek.  In  addition  to  this,  the  clause 
we  have  referred  to,  read  in  the  light  of  all  the  facts  and  circumstances  dis- 
closed by  the  record,  conveyed  to  Brown  the  right  and  privilege  of  using  the 
waters  of  the  creek,  and  of  controlling  the  same  for  the  purpose  of  erecting 
machinery,  and  conveyed  also  to  him  the  right  to  use  the  waters  of  said  creek 
by  the  erection  of  a  dam  across  the  same,  although  it  should  become  necessary, 
in  erecting  such  dam,  to  use  the  west  bank  of  the  creek,  owned  by  another  per- 
son. 

The  facts  which  the  appellant,  Risien,  claims  operate  as  an  equitable  estop- 
pel, and  preclude  the  recovery  sought  by  Brown,  are  that  Brown  authorized 
and  permitted  him  to  erect  the  dam  in  1877,  and  to  utilize  the  water  of  the 
creek.  This  permission  or  license  was  to  continue  for  such  time  as  suited 
Brown's  pleasure.  Under  this  license  Risien  erected  a  dam  in  1877,  which 
he  used  for  several  years.  In  1880  Risien  entered  into  contracts  with  the 
county  commissioners  of  San  Saba  county,  and  many  other  persons,  to  supply 
water  from  the  creek.  Brown  knew  that  Risien  had  made  these  contracts; 
assisted  him  in  obtaining  some  of  them ;  was  himself  a  subscriber  to  a  contract 
to  pay  Risien  a  small  sum  annually  to  furnish  water.  These  contracts  were 
to  remain  in  force  for  about  five  years.  To  carry  out  these  contracts,  Risien 
erected  in  1880  a  new  substantial  dam,  obtaining  from  Brown  material  with 
which  to  construct  it.  After  the  expiration  of  these  contracts  Risien,  in 
the  spring  of  1884,  entered  into  other  contracts  of  a  similar  character  with 
numerous  parties  to  supply  water.  These  contracts  were  to  co#tinue  and  re- 
main in  force  for  several  years.  Brown  knew  that  Risien  had  made  these 
contracts,  and  induced  several  parties  to  contract  with  Risien,  as  he  had  pre- 
viously done  in  1880.  The  cost  of  the  dam,  including  appellant's  labor,  is 
estimated  at  about  $575,  and  the  cost  of  laying  the  pipes  and  other  apparatus 
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to  supply  the  water  was  about  81,000.    The  income  Risien  derived  from  the 
water  is  estimated  at  about- $65  per  month. 

The  remaining  question  to  be  disposed  of  is  whether  the.acts  or  conduct  of 
Brown  were  such  as  to  call  for  the  application  of  the  doctrine  of  estoppel. 
An  equitable  estoppel,  or  estoppel  by  conduct,  it  is  said,  "consists  in  holding 
for  truth  a  representation  acted  upon,  when  the  party  who  made  it  seeks  to 
deny  its  truth,  and  to  deprive  the  party  who  has  acted  upon  it  of  the  benefit 
obtained.  The  primary  ground  of  the  doctrine  is  that  it  would  be  a  fraud  to 
permit  a  party  to  assert  what  his  previous  conduct  had  denied,  when,  on  the 
faith  of  that  denial,  another  or  others  have  acted.  It  is  not  necessary  that 
the  fraud  should  be  intended,  but  if  it  is  the  effect  of  the  evidence  set  up,  it 
is  the  same  in  its  operation."  Bigelow,  Estop.  476;  Page  v.  Arnim,  29  Tex. 
71.  If  Brown,  by  a  course  of  conduct  or  actual  expressions,  so  conducted 
himself  that  Risien  might  reasonably  infer  the  existence  of  an  agreement  or 
license,  whether  so  intended  or  not,  the  effect  would  be  that  Brown  could  not 
subsequently  gainsay  the  reasonable  inference  to  be  drawn  from  his  conduct. 
Harrison  v.  Boring,  44  Tex.  269.  Brown  had  encouraged  and  assisted  Risien 
by  supplying  him  with  material  to  erect  the  dam  in  1880,  and  had  aided  the 
latter  in  obtaining  contracts  to  supply  water  to  the  county  and  numerous 
persons.  It  is  true  that  this  was  with  reference  to  the  contracts  which  expired 
in  1885,  but  when  Risien,  with  Brown's  knowledge,  had  made  and  was  enter- 
ing into  other  contracts  in  the  spring  of  1884  of  a  like  character,  to  continue 
several  years,  the  latter  encouraged  Risien  by  his  conduct  in  inducing  several 
parties  to  contract  with  him,  and  to  believe  that  he  could  operate  the  dam 
until  the  contracts  expired.  This  conduct,  entirely  in  harmony  with  Brown's 
previous  acts,  could  be  reasonably  interpreted  by  Risien  only  as  an  agreement 
to  continue  the  license  or  permission  to  use  the  dam  and  water  for  the  pur- 
pose of  executing  these  contracts  made  in  the  spring  of  1884,  as  he  (Brown) 
had  permitted  him  to  execute  the  contracts  entered  into  in  a  similar  manner 
in  1880.  To  allow  Brown  now  to  gainsay  what  his  conduct  then  justified 
Risien  in  presuming  he  intended,  would  operate  as  a  fraud.  Risien  would  be 
unquestionably  liable  for  the  breach  of  any  of  the  contracts  to  supply  water, 
entered  into  in  1884,  through  the  agency  or  conduct  of  Brown.  Brown  was 
instrumental  in  placing  him  in  this  position  of  liability.  And  it  is  this  feature 
of  his  conduct  which  would  preclude  Brown  from  a  recovery,  or  interfering 
with  the  use  of  the  dam  by  Risien,  until  the  expiration  of  such  contracts  as 
were  made  with  his  assistance  in  1884.  We  do  not  think  Brown  is  estopped 
by  reason  of  the  permission  to  Risien  to  erect  the  dam  in  1877,  and  use  the 
the  water  until  he  desired  him  to  discontinue  its  use;  nor  would  the  knowl- 
edge of  and  acquiescence  in  the  building  of  the  dam  in  1880,  and  the  supply 
of  material  to  Risien  for  its  erection,  affect  his  right  to  recover.  Neither  do 
we  think  that,  as  condition  precedent  to  his  recovery,  Brown  should  be  re- 
quired to  compensate  Risien  for  any  part  of  the  dam.  The  contract  or  license 
under  which  Risien  expended  his  labor  and  means  was  of  his  own  making. 
The  dam  and  improvements  erected  by  him  were  built  with  the  full  knowl- 
edge and  recognition  of  the  right  existing  in  Brown  to  revoke  the  permission 
at  any  time.  They  were  put  upon  Brown's  land  for  Risien's  benefit,  and  not 
to  improve  the  estate.  Brown  not  having  revoked,  and  not  having  the  power 
to  revoke,  the  license  given  to  Risien,  until  the  expiration  of  the  contracts 
made  by  him  and  heretofore  referred  to,  Brown  has  no  right  to  recover  in 
this  action,  and  the  judgment  should  be  reversed,  and  here  rendered  for  ap- 
pellant. 

Acker,  J.,  not  sitting.  v 


Stayton,  G.  J.    Report  of  commission  of  appeals  examined,  their  opinion 
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Stone  et  al.  v.  Hill. 

{Supreme  Court  of  Texas.    January  25, 1889.) 

Justices  of  the  Peace— Time  of  Holding  Couet— Judgment— Validity. 

Rev.  St.  Tex.  art  1547,  providing  that  justices  residing  at  the  county-seats  "shall 
hold  the  regular  term  of  their  courts  on  the  last  Monday  of  each  month, "  was 
amended  by  providing  that  justices  should  hold  regular  terms  at  such  times  as 
might  be  prescribed  by  the  commissioners1  court  of  the  county.  Heldy  that  a  term 
of  court  held  by  a  justice  at  a  county-seat  after  the  amended  article  went  into 
effect,  but  on  the  day  prescribed  by  the  old  statute,  the  commissioners  not  having 
taken  any  action  as  to  the  time  of  holding  court,  was  not  without  authority  of  law, 
and  that  a  judgment  rendered  at  such  term  was  valid. 

Appeal  from  district  court,  Washington  county. 

J.  T.  Staearingen,  for  appellants.    O.  L.  Eddins,  for  appellee. 

Gaines,  J.  At  a  term  of  the  justice's  court  held  at  Brenham,  the  county- 
neat  of  Washington  county,  on  the  last  Monday  in  December,  1881,  Heber 
Stone,  one  of  appellants,  recovered  a  judgment  against  the  appellee.  By  an- 
other judgment  rendered  in  the  same  court,  at  a  term  held  on  the  last  Mon- 
day of  October,  1883,  the  first  judgment  was  revived,  and  a  chattel  mortgage 
foreclosed,  which  had  been  given  in  1882  to  secure  it.  In  September,  1884, 
execution  was  issued  upon  the  last-named  judgment,  and  was  placed  in  the 
bands  of  appellant  Moore,  as  sheriff  of  the  county,  who  by  virtue  thereof 
seized  certain  property  of  appellee.  Appellee  then  brought  this  suit  to  enjoin 
the  sale  of  the  property  and  the  enforcement  of  the  execution,  as  well  as  the 
Issue  of  any  other  execution  upon  the  judgment.  A  preliminary  injunction 
was  granted,  which  upon  final  hearing  was  made  perpetual.  From  this  judg- 
ment the  defendants  appeal. 

The  ground  upon  which  the  injunction  was  claimed  was  that  the  respective 
terms  of  the  court  at  which  the  judgments  in  the  justice's  court  were  ren- 
dered were  not  authorized  by  law,  and  that,  therefore,  the  judgments  were  void. 
Article  1547  of  the  Revised  Statutes  contains  this  provision:  "The  justice  or 
justices  residing  at  the  county-seats  shall  hold  the  regular  term  of  their  courts 
*  *  *  on  the  last  Monday  of  each  month."  The  seventeenth  legislature 
passed  an  act  which  provided  that  the  article  cited  should  be  so  amended  as 
to  read  as  follows:  "Art.  1547.  Justices  of  the  peace  shall  hold  regular  terms 
of  their  courts  at  their  respective  offices  at  such  times  as  may  be  prescribed 
by  the  commissioners'  courts  of  the  county."  Laws  17th  Leg.  10.  This  act 
was  passed  February  17,  1881,  and  took  effect  from  its  passage.  The  com- 
missioners' court  of  Washington  county  did  not  prescribe  the  time  of  holding 
the  justice's  court  in  Brenham  until  November  12,  1883. 

On  behalf  of  appellee  it  is  contended  that,  article  1547  of  the  Revised  Stat- 
utes having  been  repealed  by  the  act  of  1881,  there  was  no  authority  of  law 
for  holding  the  justice's  court  in  the  Brenham  precinct  until  the  commission- 
ers' court  acted.  But  we  do  not  think  that  this  position  can  be  maintained. 
It  is  true  that  a  strict  and  literal  construction  of  the  act  would  support  the 
contention  of  appellee;  but  in  construing  a  statute  the  intention  of  the  legis- 
lature is  to  be  considered,  and  when  that  intention  is  evident,  though  not 
consistent  with  the  letter  of  the  law,  and  a  literal  construction  is  calculated 
to  create  confusion,  and  to  work  irreparable  wrong,  the  intention  should  gov- 
ern. The  evil  which  was  sought  to  be  remedied  by  the  act  in  question  is 
shown  by  the  emergency  clause.  It  reads  as  follows:  "There  being  no  ade- 
quate law  now  in  force  fixing  the  times  of  holding  the  justices'  courts,  where 
there  are  more  than  one  residing  at  Ae  county-seat,  and  it  being  impossible 
fot  the  constable  to  wait  upon  the  courts  holding  sessions  at  the  same  time, 
an  imperative  public  necessity  exists  that  this  act  take  effect  at  once,"  etc. 
Cities  only  having  8,000  inhabitants  or  more  were  entitled  to  two  justices  of 
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the  peace.  Const,  art.  5,  §  18;  Rev.  St.  art.  1534.  There  were  probably  not 
10  cities  of  this  class  in  the  state  at  the  time  the  act  was  passed.  Therefore 
it  was  evidently  intended  by  the  act  in  question  merely  to  confer  power  upon 
the  commissioners'  courts  to  change  the  times  for  holding  the  Justices'  courts- 
at  the  county-sea  s,  so  that  they  could  remedy  the  expressed  evil,  by  fixing  a 
different  day  for  holding  the  justices'  courts  in  these  counties,  where  there 
were  two  justices  in  the  same  precinct.  The  law  involved  no  radical  change 
of  policy,  and,  in  our  opinion,  was  never  intended  absolutely  to  require  the 
commissioners'  courts  to  make  a  change.  Where  there  was  no  reason  for  a 
change  of  the  day  then  lixed  by  the  law,  it  was  not  likely  that  all  the  commis- 
sioners' courts  in  more  than  100  counties  in  the  state  would  think  to  desig- 
nate the  days  upon  which  these  courts  should  beheld;  and  therefore  it  should 
not  be  held  that  the  legislature  intended  to  declare  a  law  which  might  result 
in  the  closing  of  numerous  tribunals  in  the  state  until  the  commissioners* 
courts  should  be  called  upon  to  take  action  in  the  premises.  It  should  neither 
be  held  that  it  was  intended  that  the  days  previously  fixed  should  be  deemed 
designated  by  the  commissioners  until  they  should  see  proper  to  make  a  change. 
The  constitution  provides  that  the  justices  "shall  hold  their  courts  at  such 
times  and  places  as  may  be  provided  by  law. "  Const.  18?6,  art.  5,  §  19.  Ar- 
ticle 1546  of  the  Revised  Statutes  provided  that  they  should  hold  one  term 
each  month.  This  remained  unrepealed  by  the  act  of  1881.  We  cannot  be* 
lieve  that  by  that  act  the  legislature  meant  to  leave  the  justices  without  power 
to  hold  their  courts  until  such  time  as  the  commissioners  should  act.  It  is 
rather  to  be  presumed  that  they  intended  that  each  justice  of  the  peace  hold- 
ing his  office  at  the  county-seat  should  hold  his  court  as  then  prescribed  by 
la ^,  until  the  commissioners'  courts  should  prescribe  a  different  day  for  the  be- 
ginning of  their  terms. 

If  a  precedent  were  needed  for  our  ruling,  it  is  found  in  the  case  of  Wo- 
tnack  v.  Womack,  17  Tex.  1.  There  an  act  of  the  legislature  changing  the 
terms  of  the  district  court  was  construed  contrary  to  its  literal  terms,  and  it 
was  held  that,  though  the  act  prescribed  that  it  should  go  into  effect  immedi- 
ately, it  did  not  take  effect  so  as  to  avoid  a  term  of  the  court,  which  under 
the  old  law  came  on  within  a  few  days  after  the  passage  of  the  new  statute* 
The  principle  is  that,  where  the  intention  of  the  legislature  is  manifest,  that 
intention  will  prevail  over  the  literal  terms  of  the  statute. 

We  think  the  terms  of  the  justice's  court  at  which  the  judgments  called  in 
question  in  this  suit  were  rendered  were  not  without  authority  of  law,  and  that 
the  judgments  are  therefore  valid. 

The  judgment  here  appealed  from  will  therefore  be  reversed,  and  here  ren- 
dered for  appellants.  • 


Dupree  et  ah  a.  Estelle. 
(Supreme  Court  of  Texas.    January  29, 1889.) 

Equity— Action  to  Redeem  from  Foreclosure— Evidence. 

In  an  action  to  redeem  land  from  a  foreclosure  sale  under  an  alleged  agreement  by 
defendant  to  purchase  and  hold  the  land  for  plaintiff,  the  only  evidence  of  the 
agreement  was  that  of  plaintiff's  father,  who  testified  that  he  acted  for  his  son 
in  the  matter  and  made  the  agreement,  and  that  of  the  defendant,  who  testified  that 
the  proposition  was  made  to  him,  but,  after  being  advised  by  counsel  that  the  trans- 
action would  be  but  a  mortgage,  he  declined  it,  and  bought  the  property  on  his  own 
account.  Defendant's  attorney,  after  testifying,  on  cross-examination  by  plaintiff, 
that  defendant  on  the  day  of  sale  asked  him  what  effect  certain  things,  if  done, 
would  have,  to  which  he  replied  that  they  would  amount  to  a  mortgage,  was  asked 
by  defendant, "  What  did  defendant  then  say? "  It  appeared  that  the  witness  would 
have  answered  that  defendant  said  "heQrould  have  nothing  to  do  with  it. "  Held, 
that  as  the  witness'  proposed  answer  tended  to  corroborate  defendant,  its  exclusion 
was  error. 


On  motion  for  rehearing.    For  former  opinion,  see  ante{ 
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Prather  <&•  Lindsay,  for  appellants. 

Gaines,  J.  Upon  consideration  of  the  motion  for  a  rehearing  in  this  case,, 
we  are  of  opinion  that  it  should  be  granted,  and  that  the  judgment  should  be 
reversed,  and  the  cause  remanded.  The  appellants'  first  assignment  of  error 
was  not  discussed  in  the  former  opinion.  We  now  conclude  that  that  as- 
signment was  well  taken.  It  calls  in  question  the  correctness  of  the  rul- 
ing of  the  court  below  in  rejecting  certain  testimony  offered  by  appellants. 
The  main  question  in  the  case  was  whether  or  not  Dupree  had,  before  the 
sale  of  the  property  in  controversy  by  the  trustee,  agreed  with  appellee  that 
he  would  purchase  it,  and  convey  it  to  the  latter  upon  payment  of  the  pur- 
chase money  and  $100  for  the  use  of  his  money  and  his  services.  The 
father  of  appellee  testified  that  he  acted  for  his  son  in  the  transaction,  and 
made  the  agreement  as  just  stated.  The  appellant  testified  on  bis  own  be- 
half; admitted,  in  effect,  that  J.  Y.  Estelle  made  the  proposition  to  him,  but 
stated  that,  after  having  been  advised  by  counsel  that  the  transaction  would 
be  but  a  mortgage,  he  declined  to  accede  to  the  proposal,  and  then  bought 
the  property  on  his  own  account,  or  that  of  his  wife,  taking  the  deed  to  her. 
These  were  the  only  witnesses  who  swore  to  any  direct  knowledge  of  the 
transaction  in  controversy.  Such  being  the  state  of  the  case,  W.  L.  Prather, 
Esq.,  a  witness  for  appellant,  was  asked  upon  cross-examination,  "whether 
or  not  on  the  day  of  the  sale  of  the  property  in  question,  and  before  the  sale 
thereof,  W.  E.  Dupree  came  to  him  and  consulted  with  him  as  to  what  effect 
certain  things,  if  done,  (but  which  certain  things  witness  did  not  remember 
definitely  enough  to  state,)  would  have;  that  he  (Prather)  thereupon  told 
said  W.  E.  Dupree  that  it  would  only  be  a  mortgage.  After  stating  this  part 
of  said  conversation,  counsel  for  appellants  asked  said  witness  Prather  what 
reply  said  W.  E.  Dupree  made  thereto.  To  this  question  appellee's  counsel 
objected,  on  the  ground  that  appellant  W.  E.  Dupree  could  not  make  evidence 
for  himself  by  his  own  admissions,  and  the  court  sustained  said  objection, 
to  which  ruling  of  the  court  appellants'  counsel  excepted." 

Thi  bill  of  exceptions  shows  that,  if  permitted,  the  witness  would  have  an- 
swered that  be  (Dupree)  replied  to  Prather  that  "if  such  was  the  case  he 
would  have  nothing  to  do  with  it."  The  plaintiffs  having  drawn  out  a  part 
of  the  conversation,  the  defendant  was  entitled  to  introduce  in  evidence  the 
whole  conversation,  if  it  contained  matter  relevant  to  the  issue.  We  think 
the  testimony  was  material.  There  was  a  direct  conflict  of  evidence  upon  the 
main  issue.  The  testimony  elicited  by  the  cross-examination  of  Prather 
tended  to  corroborate  the  plaintiff's  witness  by  showing  that  a  very  short 
time  before  the  sale  Dupree  had  under  consideration  the  proposition  submit- 
ted to  him  by  the  father  of  plaintiff.  His  reply  to  Prather  tended  to  show, 
not  necessarily,  that  he  did  not  subsequently  make  the  agreement,  but  that 
at  the  time  of  the  conversation  he  abandoned  the  thought  of  accepting  the 
proposition  made  him.  This  tended  to  corroborate  his  testimony  that  he 
never  acceded  to  the  proposition.  It  was  but  a  circumstance  to  which  the 
court  who  tried  the  facts  may  have  attached  little  weight  if  it  had  been  ad- 
mitted. Nevertheless  it  was  competent  evidence,  and  the  defendants  were 
entitled  to  the  benefit  of  it.  It  is  not  for  us  to  say  what  weight  the  trial 
judge  may  have  given  it,  if  he  had  felt  at  liberty  to  consider  it,  and  hence  its 
exclusion  must  be  held  reversible  error. 

We  deem  it  unnecessary  to  enter  into  any  discussion  of  the  amount  adjudged 
below  in  favor  of  appellant?.  But,  having  carefully  considered  the  question 
of  account  between  the  parties  in  the  event  the  plaintiff  should  be  entitled  to 
recover,  we  think  it  proper  to  announce  the  result  of  our  deliberations  for  the 
guidance  of  the  court  below  upon  another  trial.  The  contract  alleged  in  the  pe- 
tition, and  that  sworn  to  by  the  only  witness  who  testified  as  to  its  terms,  are 
not  precisely  the  same*    Our  remarks  will  be  predicated  upon  the  contract 
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shown  in  the  testimony.  The  witness  testified  as  to  this  matter  as  follows: 
"The  agreement  was,  we  were  to  let  him  have  the  $200  we  had,  and  he  was  to 
pay  the  balance,  and  hold  the  property,  and  collect  the  rents,  and  give  ns  credit 
for  the  same  until  next  fall,  to  give  us  a  chance  to  make  a  crop  and  pay  her 
back ;  and  he  said  he  would  charge  us  $100  for  doing  this.  That  was  to  pay 
him  for  accommodating  us,  and  giving  us  a  chance  to  redeem  the  property." 
In  the  event  the  plaintiff  should  again  recover,  he  should  be  charged  with  the 
amount  advanced  by  Dupree,  with  the  $100  promised  to  be  paid  for  the  ac- 
commodation, and  with  all  sums  paid  by  Dupree  for  necessary  repairs,  taxes, 
And  insurance.  Dupree  should  be  charged  with  all  rents  actually  received  by 
him.  We  construe  the  contract  to  mean  that  the  $100  was  to  pay  Dupree  for 
his  trouble,  and  to  cover  the  interest  on  the  advance,  until  the  latter  should  fall 
due.  No  interest  should  therefore  be  charged  on  either  side  of  the  account 
until  the  debt  matured.  After  this,  interest  at  the  rate  of  8  per  cent,  per  an- 
num should  be  allowed  upon  each  item  of  debits  and  credits.  Should  the  de- 
fendants be  again  cast  in  the  suit  Dupree  should  have  a  judgment  for  the  bal- 
ance in  his  favor,  if  any,  shown  by  an  account  so  stated,  and  should  have 
a  lien  upon  the  lot  for  its  enforcement.  The  appellee,  having  had  credit  for 
the  $200  deposited  in  another  transaction,  should  be  held  to  account  for  the 
whole  of  the  purchase  money  bid  at  the  trustee's  sale. 
The  Judgment  is  reversed,  and  the  cause  remanded. 


Dwyer  v.  Rippetoe  et  ah 
{Supreme  Count  of  Texas.    January  25,  1880.) 

*L  Trespass  to  Try  Title—Evidence— Admissions. 

In  trespass  to  try  title,  where  defendant  claimed  under  a  sale  on  foreclosure  of  a 
vendor's  lien,  the  original  vendee  testified  that  after  an  appeal  had  been  taken  in 
the  proceedings  to  foreclose  the  lien  he  paid  the  judgment  to  an  attorney,  who  had 
since  died,  that  the  attorney's  partners  were  absent;  that  he  had  lost  his  receipt; 
and  that  of  the  other  three  persons  present  two  were  dead.  The  payment  was  al- 
leged to  have  been  made  about  25  years  prior  to  thegiving  of  the  evidence ;  and  the 
third  person  alleged  to  have  been  present,  a  man  77  years  old,  testified  that  he  had 
no  recollection  of  any  such  occurrence.  Held,  that  testimony  of  the  attorney's 
partner  relative  to  the  attorney's  mode  of  doing  business,  showing  that  the  payment 
was  improbable,  and  also  that,  after  the  reversal  of  the  case,  the  attorney  had  filed 
an  amended  petition,  and  had  been  engaged  in  this  suit,  but  had  never  mentioned 
the  payment,  was  admissible,  as  also  evidence  of  an  admission  made  by  the  vendee 
to  a  subsequent  owner  of  the  premises  that  the  lien  was  still  in  force. 
%  Trial— Reception  op  Evidence — General  Offers. 

After  a  witness  had  testified  on  the  trial  at  great  length,  plaintiff  offered  in  evi- 
dence his  deposition,  taken  many  years  before  in  the  case,  and  covering  the  same 
ground,  together  with  the  deeds  offered  in  connection  therewith.  The  record  failed 
to  show  what  deeds  these  were,  and  how  they  were  offered,  and  how  proved.  Held, 
that  the  offer  was  too  general,  and  was  properly  excluded. 
U.  Evidence— Of  Deceased  Witness  at  Former  Trial. 

The  testimony  of  a  deceased  witness  on  a  former  trial  cannot  be  shown  by  the  state- 
ment of  facts,  prepared  for  the  purposes  of  an  appeal,  signed  by  the  attorneys,  and 
approved  by  the  presiding  judge,  none  of  whom  recollected  it. 
-4.  Judgment— Res  Adjitdicata— Purchase  Pendente  Lite. 

The  plaintiff  acquired  title  during  the  pendency  of  the  appeal  in  the  foreclosure  suit. 
The  court  charged  that  plaintiff  was  bound  by  the  judgment  rendered  therein  as  if 
he  had  been  a  party  thereto.  Held  not  improper  to  refuse  to  modify  it  by  charging 
that  the  doctrine  of  lis  pendens  would  not  be  enforced  against  one  who  purchased 
without  actual  knowledge  of  the  suit,  or,  having  knowledge  of  the  suit,  reasonably 
believed  the  debt  had  been  paid,  where  there  had  been  unreasonable  delay  in  the 
prosecution  of  the  suit. 
•5.  Judicial  Sale— Sheriff's  Deed— Interest  Convetbd. 

The  decree  was  for  the  foreclosure  of  the  lien  on  all  the  lands  sold  by  the  vendor 
to  the  vendee.  The  sheriff's  deed  conveyed  to  the  purchaser  such  interest  as  the 
vendee  and  a  third  person,  to  whom  he  had  sold  a  part,  had  on  the  day  the  decree 
was  entered.    The  third  person  never  had  any  interest  in  the  lot  in  controversy,  and 
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the  vendee  had  parted  with  all  his  Interest  before  the  date  of  the  decree.    Held* 
that  plaintiff  was  not  entitled  to  a  verdict,  because  neither  of  the  persons  mentioned 
in  the  deed  had  any  interest  in  the  land  in  controversy  at  the  time  named,  as  the- 
purchaser  acquired  all  the  title  conveyed  by  the  original  vendor. 
a   Trusts— -Constrcctivb  Trust* 

Plaintiff  acquired  title  by  mesne  conveyances,  pending  the  foreclosure  of  the  lien,, 
from  the  original  vendee.  Defendant  acquired  title  in  the  same  manner,  by  differ- 
ent conveyances,  to  another  part  of  the  tract  included  in  the  original  conveyance, 
and  covered  by  the  lien.  Held,  that  there  was  no  such  relation  of  trust,  in  the  ab- 
sence of  agreement,  existing  between  plaintiff  and  defendant,  as  would  prevent  de- 
fendant from  acquiring  an  interest  in  the  outstanding  incumbrance,  and  enforcing 
it  against  plaintiff. 

Appeal  from  district  court,  Washington  county. 

BassetU  Muse  <fc  Muse,  for  appellant.  C.  R.  Breedlove,  Searcy  cfc  Garrett* 
and  Bryan  <&  Campbell,  for  appellees. 

Henry,  J.  Thomas  Dwyer  instituted  this  suit  in  the  year  1873  against  A. 
H.  Rippetoe  and  Julius  Tamashefsky,  to  recover  a  portion  of  lot  43  in  the 
city  of  Brenham.  The  case  was  before  this  court  on  appeal  by  defendants, 
and  was  reversed  and  remanded  in  the  year  1886.  65  Tex.  703.  In  1887 
plaintiff  filed  an  amended  petition  in  the  form  of  an  action  of  trespass  to  try 
title,  making  J.  M.  Onins,  D.  C.  Giddings,  and  J.  D.  Giddings  defendants,, 
charging  that  on  the  23d  day  of  February,  1871,  while  plaintiff  was  in  quiet 
possession  of  said  premises,  the  original  defendants,  "acting  for  themselves, 
and  for  and  by  consent  of  their  co-defendants,  with  force  and  arms"  entered 
upon  the  premises  and  evicted  plaintiff  therefrom.  The  deaths  of  defendants 
Rippetoe  and  J.  D.  Giddings  were  suggested,  and  their  heirs  and  legal  repre- 
sentatives were  cited*  Giddings  and  Onins  demurred  generally,  and  by  special 
exceptions  pleaded  both  the  statutes  of  limitations  and  stale  demand. 

The  original  defendants  filed  a  general  denial  and  plea  of  not  guilty,  and 
specially  answered,  in  substance,  as  follows:  That  on  17th  March,  1859,  one 
Browning  sold  and  conveyed  to  W-  B.  Pressley  lot  43  and  part  of  90,  in  one 
parcel,  for  which  Pressley  executed  his  three  notes,  each  for  $150,  and  each 
retaining  vendor's  lien.  That  on  29th  February,  1860,  A.  Testard,  as  as- 
signee, and  for  the  use  of  Lowery,  instituted  suit  on  one  of  said  notes  in  the 
district  court  of  Washington  county  against  said  Pressley,  in  which  suit  judg- 
ment was  rendered  on  the  21st  April,  1860,  for  the  debt  and  foreclosing  the 
vendor's  lien.  The  case  was  taken  to  the  supreme  court  by  the  defendant, 
and  in  1867  was  reversed  and  remanded.  Afterwards,  H.  B.  Perryman,  hav- 
ing purchased  part  of  lot  43,  and  being  in  possession,  (not  of  the  part  claimed 
by  plaintiff,)  was  made  a  party  defendant  with  Pressley.  In  October,  1870,  a 
judgment  was  rendered  for  the  plaintiff  for  his  debt,  with  foreclosure  of  ven- 
dor's lien  on  all  the  land  sold  by  Browning  to  Pressley.  That  in  March,  1868, 
R.  D.  Harris  instituted  suit  in  the  district  court  against  Pressley  and  Perry- 
man  on  one  other  of  said  notes,  and  on  October  24,  1870,  judgment  was  ren- 
dered against  Pressley  for  $118.75,  and  against  both  defendants  for  the  fore- 
closure of  vendor's  lien  on  all  of  the  land  sold  by  Browning  to  Pressley  (all  of 
lot  43  and  part  of  lot  90)  against  both  defendants.  That  on  the  19th  Febru- 
ary, 1861,  Pressley  conveyed  the  part  of  lot  43  now  claimed  by  plaintiff  to  J. 
C.  Jennings,  who,  on  the  16th  day  of  March,  1861,  conveyed  it  to  plaintiff. 
On  19th  February,  1861,  Pressley  conveyed  30  by  90  feet  out  of  the  north-east 
corner  of  lot  43  to  C.  J.  Erwin,  who,  on  February  27,  1861,  sold  it  to  orig- 
inal defendant,  A.  H.  Rippetoe,  and  he,  on  the  16th  May,  1861,  sold  it  to  one 
Prindle,  who,  on  28th  August,  1863,  sold  it  to  W-  S.  Wilkins,  from  whom  it 
was  purchased  on  May  23,  1886,  by  Perry  man  and  Pflughaupt;  all  of  said 
conveyances  being  made  with  warranties  of  title.  The  consideration  stated 
in  the  last-mentioned  deed  was  $750,  and  that  in  the  deed  from  Rippetoe  to  Prin- 
dle was  $700.  That  said  lots  lie  contiguous  to  each  other,  forming  one  parcel 
of  land.    About  April  16, 1870,  Pflughaupt,  for  the  purpose  of  protecting  him- 
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self,  and  before  judgments  were  rendered,  purchased  said  notes  with  the  un- 
derstanding that  the  suits  should  be  prosecuted  to  judgment  in  the  name  of 
the  original  plaintiff  for  his  benefit.  Afterwards,  and  before  judgment, 
Swearingen  &  Onins  became  the  owners  of  said  notes,  with  the  right  to  con- 
trol said  suits:  and  defendant  A.  H.  Rippetoe,  for  the  purpose  of  protecting 
himself  and  his  vendee,  purchased  of  Swearingen  &  Onins  a  one-half  interest 
in  said  notes  and  suits,  paying  therefor  about  8207.  That  after  the  purchase 
of  said  notes  by  Kippetoe  he  solicited  the  parties  interested  to  unite  with  him, 
and  pay  off  said  incumbrances,  which  they  all  declined  to  do;  and  thereafter 
on  the  28th  and  29th  days  of  November,  1870,  he  caused  orders  of  sale  to  be 
issued  on  said  judgments,  in  pursuance  of  which  the  sheriff,  on  the  3d  Janu- 
ary, 1871,  sold  said  lots  to  A.  H.  Rippetoe,  who  bid  $50  at  each  sale,  which,  by 
reason  of  adverse  claims  and  incumbrances  and  threatened  litigation,  was  ail 
that  said  lots  would  bring  at  a  fair  sale.  The  sheriff  executed  to  said  Rippe- 
toe a  deed  for  said  lots,  whereby  he  became  invested  with  the  title  thereto  as 
it  existed  in  Browning  before  his  sale  to  Pressley.  That  defendant  Tamashef- 
sky  was  at  the  date  of  the  filing  of  plaintiff's  original  petition  the  tenant  of 
his  co-defendant,  A.  H.  Rippetoe,  and  claims  no  other  title.  That  defendant 
Rippetoe  became  seised  of  the  entire  legal  title,  one-half  of  which  he  held  in 
trust  for  Swearingen  &  Onins.  That  J.  D.  Giddings  and  D.  C.  Giddings 
never  acquired  any  interest  in  said  lots  until  December,  1881,  when  they  pur- 
chased a  third  interest  therein.  That  Swearingen  sold  his  interest  to  Onins, 
but  the  legal  title  to  the  whole  always  remained  in  A.  H.  Rippetoe. 

Plaintiff  filed  an  amended  supplemental  petition,  in  which  he  alleged  that  at 
the  time  of  filing  his  suit  he  was  not  aware  of  the  title  or  claim  of  right  under 
which  defendant  afterwards  undertook  to  defend  this  action.  That  the  plead- 
ings filed  in  this  action  previous  to  the  trial  of  this  cause,  on  the  16th  Sep- 
tember, 1874,  consisted  alone  of  the  plea  of  not  guilty,  and  plaintiff  did  not 
learn  or  have  opportunity  to  learn  the  pretended  title  under  which  defendants 
claimed  until  it  was  disclosed  through  the  evidence  offered  by  them  at  said 
trial.  At  said  trial  a  judgment  was  rendered  for  plaintiff,  which  having  been 
appealed  from  by  defendants,  the  cause  was  reversed  by  the  supreme  court,  and 
remanded,  in  1878.  49  Tex.  498.  That  defendants'  title  first  came  to  his 
knowledge  by  their  pleadings  filed  in  this  court  on  17th  January,  1879,  and 
September  5,  1879.  Plaintiff  charges  that  the  Harris  judgment  ought  not  to 
have  effect  against  him  because  the  suit  in  which  it  was  rendered  was  not  in- 
stituted until  long  after  plaintiff  had  purchased  the  lot  owned  by  him,  and 
caused  his  deed  to  be  recorded. 

"  (3)  That  said  sheriff's  sale  and  purchase  thereat  by  the  defendant  Rippetoe, 
and  all  the  proceedings  anterior  thereto  upon  which  said  sale  purported  to  be 
based,  were  fictitious  and  void,  and  ought  not  to  avail  the  defendants,  or  to 
prejudice  the  rights  of  the  plaintiff,  for  this:  that  the  said  purchase  of  the  de- 
fendant Rippetoe,  though  made  in  his  own  name,  was  in  secret  trust  for  him- 
self and  the  defendants  I.  M.  Onins  and  J.  D.  Giddings  and  D.  C.  Giddings, 
who  were  jointly  interested  with  him  therein,  upon  some  agreement,  the  ex- 
act terms  of  which  are  unknown  to  the  plaintiff,  whereby  the  rights  of  the 
plaintiff  and  others  were  to  be  sacrificed  by  said  parties  under  the  forms  of 
the  law,  although  they  well  knew  the  fictitious  character  and  consequent  in- 
validity of  said  proceedings;  and  the  defendant  Rippetoe' s  said  pretended  pur- 
chase was  made  with  notice  and  actual  knowledge  of  the  several  matters  set 
up  in  this  supplemental  petition  in  relation  thereto.  That  the  notes  upon 
which  said  two  judgments  were  rendered  were  executed  by  W.  B.  Pressley  to 
said  W.  A.  Browning  in  part  consideration  of  the  conveyance  by  said  Brown- 
ing to  said  Pressley  of  said  lot  48  and  part  of  lot  90  heretofore  mentioned. 
That  on  or  about  the  5th  of  January,  1860,  the  said  Pressley,  joined  by  his 
wife,  by  their  deed  duly  executed  and  recorded,  conveyed  to  one  C.  J.  Erwin 
all  that  part  of  lot  90  which  had  been  conveyed  by  Browning  to  Pressley.    That 
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afterwards,  on  or  about  Febrnary~19,  1861,  the  said  Pressley  sold  parts  of  lot 
43  above  mentioned  in  severalty  to  one  J.  C.  Jennings,  under  whom  the  plain- 
tiff claims,  and  to  said  C.  J.  Erwin  and  one  George  If.  Khrone;  the  deeds  to 
said  Erwin  and  Jennings  being  executed  on  the  said  19th  of  February,  1861, 
and  that  to  said  Khrone  being  executed  February  23,  1861.  That  the  said 
Pressley  did  pay  off  and  discharge  the  judgment  against  him  in  favor  of  Tes- 
tard  to  the  use  of  Lowery,  said  payment  being  made  to  the  attorneys  of  the 
plaintiff  in  said  suit,  to-wit,  the  aforesaid  J.  D.  and  D.  C.  Giddings  and  I.  M. 
Onins,  who  were  then  partners  in  the  practice  of  the  law  under  the  firm  name 
of  Giddings  &  Onins,  who  executed  their  receipt  therefor,  and  then  and  there 
undertook  and  promised  to  satisfy  said  judgment,  and  dismiss  said  suit,  and 
to  procure  such  further  orders  therein  as  should  be  necessary  to  protect  said 
Pressley  and  his  vendees.  That  thereupon  said  several  deeds  from  said 
Pressley  to  said  Erwin  and  Jennings  and  Khrone  were  executed,  and  the  con- 
sideration paid,  and  said  deeds  were  accepted  by  the  grantees  upon  the  under- 
standing between  them  and  the  said  Key  and  the  said  Giddings  &  Onins,  rep- 
resenting the  plaintiff  in  the  Testa rd-Lowery  suits,  that  the  said  Testard- 
liowery  judgment  was  fully  satisfied,  of  which  the  defendants  had  due  notice 
at  and  before  said  Rippetoe's  pretended  purchase  at  sheriff's  sale  aforesaid. 
That  afterwards,  on  or  about  February  28,  1861,  the  said  Erwin,  by  his  deed 
•duly  executed,  conveyed  to  the  defendant  Bippetoe  that  part  of  lot  43  so  con- 
veyed to  him  by  said  Pressley.  That  after  the  payment,  as  aforesaid,  of  the 
Testarcl-Lowery  debt,  the  said  Pressley,  relying  thereon,  and  on  the  promises 
and  undertaking  of  the  plaintiff's  counsel  therein,  and  being  furthermore  in- 
solvent, gave  no  further  attention  to  the  suit;  and,  the  fact  of  such  payment 
and  agreement  not  having  been  brought  to  the  attention  of  the  court,  the  said 
cause  proceeded  to  judgment  in  the  supreme  court  on  February  18,  1867, 
when  the  judgment  of  the  court  below  was  reversed,  and  the  cause  remanded 
for  further  proceedings.  That  the  mandate  of  the  supreme  court  was  issued 
July  22,  1867,  and  was  filed  in  tfiis  court  March  18,  1868,  all  of  which  is  pat- 
ent of  record.  That  afterwards  one  H.  B.  Perryman  (who,  in  conjunction 
with  one  A.  Pflughaupt,  had  become  seised  and  possessed  of  the  portion  of  lot 
43  which  had  been  conveyed  as  aforesaid  by  Erwin  to  Bippetoe,  and  who  held 
the  same  by  mesne  conveyances  under  a  warranty  of  title  from  said  Bippetoe) 
was  made  a  party  defendant  to  said  suit  of  Testard,  to  the  Use  of  Lowery,  v. 
Pressley,  and  also  to  the  other  suit,  which  had  been  meanwhile  filed  in  the 
name  of  Harris,  executor  of  Key,  on  the  other  note.  That  in  the  proceedings 
in  the  case  of  Testard,  for  the  Use  of  Lowery,  v.  Pressley  and  Perryman,  the 
plaintiffs  were  represented  by  J.  D.  &  D.  C.  Giddings  as  their  attorneys,  while 
the  defendant  Perryman  was  represented  by  Swearingen  &  Onins,  attorneys, 
which  firm  was  composed  of  one  P.  II.  Swearingen  and  defendant  I.  M.  Onins, 
who  had  theretofore  been  one  of  the  plaintiff's  counsel  in  the  last-named  case; 
and  he,  (the  said  Onins,)  as  plaintiff  believes  and  charges,  alone  took  part  in 
the  practices  and  proceedings  hereinafter  alleged,  although  some  or  all  of  them 
were  done  and  taken  in  the  firm  name  of  Swearingen  &  Onins.  That  pend- 
ing said  two  suits  of  Testard,  Use,  etc.,  v.  Pressley  and  Perryman,  and  Harris 
v.  Pressley  and  Perryman,  both  of  said  notes  were  again  paid  off  by  Perryman 
and  Pflughaupt,  or  one  of  them*,  to  J.  D.  &  D.  G.  Giddings;  but  notwith- 
standing such  payment,  and  the  previous  payment  by  Pressley,  the  defendants 
procured  said  suits  to  be  prosecuted  to  judgment  in  the  names  of  the  original 
plaintiffs  therein,  respectively,  as  appears  in  the  defendant's  answer,  and  after- 
wards procured  the  issuance  of  the  executions  under  which  the  sheriff's  sale 
was  made,  at  which  the  defendant  Bippetoe  acquired  the  pretended  title  to  the 
whole  of  lot  43  and  part  of  lot  90,  under  which  defendants  seek  to  defend  this 
-suit.  That  said  causes,  and  especially  the  case  of  Testard,  to  the  Use  of  Low- 
sry,  v.  Pressley,  had  been  and  were  suffered  to  remain  on  the  docket  of  said 
•court  for  many  years  without  prosecution,  until  the  said  Pressley,  defendant 
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therein,  and  those  who  would  have  been  privies  had  the  same  been  a  honajide^ 
*  proceeding,  and  had  the  same  been  prosecuted  with  due  diligence  according*  to 
the  course  and  practice  of  the  court  and  of  the  law,  had  forgotten  its  existence, 
when  judgment  therein  was  taken,  under  which  the  sheriff's  sale  and  the  de- 
fendant Rippetoe's  purchase  were  afterwards  made. " 

"(5)  And  the  plaintiff  further  alleges  that  on  or  about  the  16th  of  March,. 
1861,  the  aforesaid  J.  C.  Jennings,  in  consideration  of  the  sum  of  seven  hun- 
dred and  ninety-seven  50-100  dollars  to  him  in  hand  paid  by  the  plaintiff  herein,. 
by  his  deed  duly  executed,  conveyed  to  the  plaintiff  60  feet  square  in  the  south- 
west corner  of  lot  43,  being  the  premises  in  controversy;  and  that  the  plain- 
tiff thereupon  entered  into  possession  of  the  same,  and  erected  permanent  im- 
provements thereon,  consisting  of  a  two-story  brick  building  of  the  cost  and 
reasonable  value  of  ten  thousand  dollars.    That  the  defendant  Rippetoe,  in 
consideration  of  the  sum  of  seven  hundred  dollars,  by  his  deed  executed  May 
16,  1861,  conveyed  to  one  T.  J.  Prindle  the  lot  conveyed  to  him,  the  said  Rip- 
petoe,  by  the  said  Erwin,  as  above  mentioned,  and  bound  himself  therein  to 
warrant  and  defend  the  title  thereto  to  the  said  Prindle,  his  heirs  and  assigns. 
That  the  said  Perryman,  who  is  named  as  a  party  defendant  in  the  above-re- 
cited suits,  and  against  whom,  in  conjunction  with  Pressley,  judgments  were 
rendered  as  above  recited,  was,  at  the  date  of  his  being  made  a  party  thereto, 
and  at  the  date  of  said  judgments,  in  possession  of  that  part  of  lot  43  conveyed 
by  said  Rippetoe  to  said  Prindle.  claiming  and  holding  title  thereto  by  virtue 
of  several  conveyances  to  him,  the  said  Perryman,  and  A.  Pflughaupt,  from 
said  Prindle  and  others  claiming  under  him  with  warranty  of  title. " 

On  March  28, 1888,  plaintiff  again  amended  by  offering  "to  allow  to  the  de- 
fendants such  ratable  proportion  of  the  amount  paid  by  them,  if  any,  for  the 
property  purclfesed  at  the  sheriff's  sale  referred  to  in  the  pleadings  as  the 
premises  in  controversy  bear  to  the  whole  purchase,  or  to  such  part  thereof  as 
may  be  held  to  be  subject  to  a  concurrent  or  subsequent  lien  with  the  premises 
in  controversy,  or  to  pay  the  amount  thereof  should  the  court  hold  that  in- 
equity and  good  conscience  he  ought  so  to  do."  The  court  sustained  the  ex- 
ceptions of  Onins,  D.  C,  Giddings,  and  the  heirs  and  legal  representatives  of 
J.  D.  Giddings,  and  dismissed  plaintiff's  case  as  to  them,  to  which  he  excepted. 

A  written  agreement  between  1.  M.  Onins,  J.  D.  and  D.  C.  Giddings,  and 
A.  H.  Rippetoe,  dated  6th  June,  1874,  was  introduced  in  evidence  showing 
that  they  were  jointly  and  equally  interested  in  lots  43  and  90,  and  that  Rip- 
petoe held  the  legal  title  in  trust  for  said  parties.  It  further  showed  that 
some  of  the  land  had  been  sold  by  Rippetoe,  and  that  the  proceeds  of  such  sales 
were  equally  divided  between  said  parties,  and  that  said  parties  were  bound 
to  share  equally  costs  and  damages  growing  out  of  litigation  with  respect  to 
said  lots.  The  court  submitted  to  the  jury,  in  the  form  of  special  issues,  the 
questions:  "(1)  Did  Wm.  B.  Pressley,  in  1861,  and  before  the  rendition  of  the 
judgment  in  the  case  of  Testard9/or  the  Use  qfLotoery,  vs.  Pressley  and  Per- 
ryman, payoff  to  J.  D.  Giddings,  the  attorneys  of  record,  the  debt  upon  which 
said  suit  was  founded?  (2)  If  he  did  pay  off  the  debt  as  charged,  did  the  de- 
fendant Rippetoe  have  notice  of  that  fact  when  he  bought  the  lot  at  the  sher- 
iff's sale  V  (3)  If  the  jury  answers  the  first  question  in  the  negative,  you  need 
go  no  further,  but  return  a  verdict  for  the  defendant."  The  jury  responded 
negatively  to  the  first  question.  The  court  further  charged  the  jury  that  if 
they  believed  the  Testard-Lowery  debt  was  paid  off  to  J.  D.  Giddings  by 
Pressley,  as  charged,  to  ascertain  from  the  evidence  whether  others  were  in- 
terested with  Rippetoe  in  the  purchase  at  the  sheriff's  sale,  and  if  they  found 
there  were,  and  that  such  parties  had  notice  of  such  payment  at  and  before 
such  sale,  then  plaintiff  was  entitled  to  recover  the  shares  owned  by  such  par- 
ties. The  jury  was  instructed  that  if  the  evidence  showed  that  the  Harris 
suit  was  instituted  after  Dwyer  had  purchased,  and  caused  bis  deed  to  be  re- 
corded, the  defendant  Rippetoe  acquired  no  title  against  plaintiff  under  that 
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judgment.  Judgment  was  rendered  for  defendants,  from  which  the  plaintiff 
prosecutes  this  appeal. 

His  second  assignment  of  error  is  that  the  court  erred  in  admitting  the  tes- 
timony of  D.  C.  Giddings  and  K.  D.  Harris.  Pressley  testified  that  he  paid 
the  Testard-Lowery  judgment  to  J.  D.  Giddings,  for  which  Giddings  gave 
him  a  receipt;  that  neither  I.  M.  Onins  nor  D.  G.  Giddings,  who  were  the  part- 
ners of  J.  D.  Giddings,  was  present  at  the  time  of  the  payment;  that  the  pay- 
ment was  made  in  February,  1861,  while  the  case  was  pending  by  writ  of  er- 
ror in  the  supreme  court;  that  he  bad  lost  the  receipt;  that  Erwin,  Jennings, 
and  Kb  rone  were  present  when  the  payment  was  made;  that  of  those  present 
all  were  dead,  except  himself  and  Khrone.  Khrone  testified  that  he  was  77 
years  old,  and  that  he  never  heard  any  conversation  between  Pressley  and  J. 
D.  Giddings  about  the  judgment,  and  that  he  did  not  remember  ever  being  in 
Giddings  &  Onins'  office  with  W.  B.  Pressley.  The  evidence  objected  to  is 
stated  as  follows  in  appellant's  brief:  "D.  G.  Giddings  testified  that  he  had 
been  unable  to  find  any  entry  on  the  books  of  Giddings  &  Onins  relating  to 
the  alleged  payment;  that  witness  ancLOnins  made  the  collections  of  the  firm, 
kept  the  books,  and  generally  conducted  the  work  of  the  office;  that  they  two 
were  constantly  in  the  office,  and  theie  was  no  time  in  the  year  1861  when 
both  were  absent  at  the  same  time;  that  J.  D.  Giddings,  who  had  other  en- 
gagements, was  absent  a  great  deal,  and  transacted  but  little  of  the  business 
of  the  firm;  that  he  rarely  made  a  collection,  and  when  he  did  he  was  always 
careful  to  wrap  up  the  money  to  itself,  and  report  it  to  witness,  or  to  Onins, 
who  would  make  the  proper  entries  in  the  books;  that  J.  D.  Giddings  had 
drawn  up  an  amended  petition  in  the  Testard-Lowery  case,  after  its  reversal 
in  the  supreme  court;  that  he  had  consulted  with  witness  about  the  case;  that 
he  had  conducted  the  first  trial  of  the  present  suit;  and  that  he  had  never  men- 
tioned the  alleged  payment  to  witness,  etc.  R.  D.  Harris  testified  that  prior 
to  the  institution  of  his  suit  he  had  called  on  the  plaintiff,  and  other  purchas- 
ers under  Pressley  of  portions  of  the  premises  subject  to  the  vendor's  lien,  to 
unite  in  paying  off  the  note  held  by  him,  and  that  they  had  failed  to  act  on 
bis  suggestion;  that  he  had  also  written  to  Pressley  about  it,  who  had  written 
in  reply  that  the  note  was  secured  by  a  vendor's  lien  on  a  lot,  and  to  go  ahead 
and  make  his  money.  We  think  that  under  all  the  circumstances  of  this  case 
the  evidence  of  these  witnesses  was  properly  admitted.  The  only  grounds  of 
objection  to  it  assigned  in  appellant's  bill  of  exceptions  are  that  the  evidence 
"was  incompetent  and  irrelevant,  was  hearsay,  and  res  inter  alios  acta,  and 
tended  to  oQnfuse  the  jury  and  obscure  the  testimony." 

The  third  assignment  is  that  there  "was  error  in  excluding  portions  of  W. 
B.  Pressley's  testimony,  and  the  several  deeds  offered  in  connection  therewith, 
as  shown  by  plaintiff's  first  bill  of  exceptions."  The  record  shows  that  this 
witness  was  present  at  the  trial,  and  testified  at  great  length  before  the  jury. 
The  bill  of  exceptions  referred  to  recites  that*" plaintiff  sought  to  show  by  the 
witness  Pressley  the  same  facts  previously  elicited  from  him  by  deposition,  as 
hereinafter  shown."  The  defendants  objected  to  said  testimony  on  the  ground 
of  irrelevancy.  The  objection  was  sustained.  The  excluded  testimony  (it  is 
stated  in  the  bill  of  exceptions)  "is  shown  by  the  following  interrogatories 
and  answers  found  in  the  deposition  of  said  witness  taken  February  11, 1882, 
which  for  convenience  may  by  consent  be  copied."  Then  follows  the  inter- 
rogatories and  answers,  covering  eight  type-written  pages,  which  we  have  care- 
fully examined  without  being  able  to  find  anything  properly  admissible  and 
material  not  included  in  the  oral  evidence  of  the  witness  admitted  by  the  court. 
This  bill  of  exceptions  also  recites  "that  the  court,  on  like  objection,  excluded 
the  several  deeds  referred  to  in  said  interrogatories  and  answers  which  would 
have  supported  the  recitals  therein."  Exactly  what  deeds  these  were,  and 
how  they  were  offered  and  how  proved,  we  are  not  able  to  satisfactorily  ascer- 
tain from  this  bill  of  exceptions.  If  after  the  witness  had  testified  orally  it 
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was  proposed  to  repeat,  add  to,  and  confirm  his  testimony  by  reading  an  old 
deposition  of  the  same  witness  found  among  the  papers,  and  offer  all  deeds  re- 
ferred to  in  the  deposition,  instead  of  offering  them  separately,  with  proper 
proof  of  their  execution,  and  explanations  of  their  relevancy,  as  seems  to  have 
been  the  case,  we  think  the  offer  was  too  general,  and  that  the  evidence  was 
properly  excluded. 

Plaintiff  offered  to  read  the  evidence  of  the  defendant  A.  H.  Bippetoe  at  a 
former  trial  of  this  cause,  from  a  statement  of  facts  found  among  the  papers, 
signed  by  the  attorneys  of  both  parties,  and  approved  by  the  presiding  judge. 
It  was  made  to  appear  that  the  witness  was  dead.  The  plaintiff  offered  to  es- 
tablish the  evidence  by  his  attorneys  and  those  of  the  defendant,  and  by  the 
presiding  judge  at  the  trial,  none  of  whom  could  recollect  it.  The  court  ex- 
cluded the  statement  of  facts.  We  think  the  ruling  was  correct.  The  state- 
ment of  facts  was  in  no  sense  the" act  of  the  witness.  It  was  made  only  with 
reference  to  the  issues  that  would  be  presented  in  the  appellate  court,  and 
would  not  necessarily  contain  all  of  the  evidence  given  by  the  witness  on  any 
point.  While  it  may  be  used  as  a  means  of  refreshing  the  memory  of  a  wit- 
ness in  a  proper  case,  we  see  no  reason  for  departing  from  the  rule  that  has 
always  prevailed  in  the  courts  of  this  state  limiting  the  representation  of  a 
deceased  witness'  testimony  to  the  evidence  of  a  witness  who  heard  it.  In 
Wharton  on  Evidence  it  is  said :  "  What  a  witness,  since  dead,  has  sworn  upon 
a  trial  between  the  same  parties  may  be  given  in  evidence,  either  from  the 
judge's  notes,  or  from  notes  that  have  been  taken  by  any  other  person  who 
will  swear  to  their  accuracy;  or  the  former  evidence  may  be  proved  by  any 
person  who  will  swear  from  his  memory  to  its  having  been  given."  Section 
177.  "The  mere  notes  of  the  judge,  unsworn  to,  or  unproved,  cannot  be  re- 
ceived. If  the  judge  be  alive  he  must  be  called  as  a  witness;  the  notes  being 
then  receivable  to  refresh  his  memory. "    Section  180. 

The  court  charged  the  jury  that  if  plaintiff  purchased  during  the  pendency 
of  the  foreclosure  suit  he  was  bound  by  the  judgment  rendered  therein  as 
fully  as  if  he  had  been  a  party  to  the  suit.  Plaintiff  requested  charges  an- 
nouncing that  the  doctrine  of  lis  pendens  applied  to  a  purchaser  without  act- 
ual knowledge  of  the  pendency  of  the  suit,  or  who,  having  notice  of  the  suit, 
believes  and  has  reasonable  grounds  to  believe  that  the  debt  has  been  paid,  is 
a  harsh  one,  and  will  not  in  such  a  case,  and  where  there  has  been  any  un- 
usual or  unreasonable  delay  in  the  prosecution  of  the  suit,  be  enforced;  an- 
nouncing that  there  had  been  great  apparent  negligence  and  delay  in  the  prose- 
cution of  Testard-Lowery  foreclosure  suit,  and  instructing  the  jury  that,  de- 
fendants having  offered  no  sufficient  explanation  of  such  apparent  negligence 
and  delay,  they  could  not  avail  themselves  of  the  judgment  of  foreclosure  to 
defeat  plaintiff's  recovery;  that  it  is  ordinarily  the  duty  of  the  plaintiff  in  a 
case  which  has  been  reversed  in  the  supreme  court,  to  file  the  mandate  in  the 
district  court  to  the  first  term  of  the  court;  that  in  this  case  the  mandate 
was  not  filed  to  the  first  or  second,  but  to  the  third,  term,  and  that  it  was 
for  the  jury  to  say  whether  or  not  the  evidence  has  sufficiently  explained  this 
delay.  Without  copying  more  from  the  eight  charges  requested  by  plaintiff 
on  this  subject  and  refused  by  the  court,  we  think  the  charge  of  the  court  was 
proper,  and  those  asked  by  plaintiff  inadmissible. 

Appellant's  sixth  assignment  of  error  presents  this  question:  In  executing 
the  orders  of  sale  issued  upon  the  judgments  foreclosing  the  vendor's  lien,  the 
sheriff's  deed  in  terms  conveyed  to  Kippetoe,  the  purchaser,  such  estate  as 
Pressley  and  Perryman  had  on  the  17th  and  24th  days  of  October,  1870.  It 
appeared  from  the  evidence  that  Perryman  never  had  any  interest  in  the  lot 
now  in  controversy,  and  that  Pressley  had  parted  with  all  of  his  interest  long 
before  said  date.  Plaintiff  requested  the  court  to  charge  the  jury  to  render  a 
verdict  in  his  favor  because  neither  Pressley  nor  Perryman  owned  any  inter- 
est in  the  land  at  the  time  named.    This  charge  was  properly  refused*    The 
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purchaser  at  the  sheriff's  sale  acquired  all  the  title  conveyed  by  Browning  to 
Pressley. 

The  plaintiff  requested  the  court  to  charge  the  jury  as  follows,  which 
the  court  refused:  "(20)  The  several  portions  of  lot  43  and  part  of  lot  90, 
sold  by  Pressley  to  various  parties,  would  be  liable  in  the  order  of  such  sales 
for  the  payment  of  the  vendor's  lien  thereon;  and  if  two  or  more  fractional 
parts  of  a  lot  were  sold  to  different  parties  at  the  same  time,  and  in  the  course 
of  the  same  transaction,  then  they  would  be  liable  concurrently  for  the  pay- 
ment of  the  lien,  and  such  concurrent  purchasers  would  be  charged  with  a 
trust  towards  each  other  in  any  dealing  with  the  common  incumbrance,  and 
their  several  vendees  subsequently  would  also  be  charged  with  a  like  trust  to- 
wards each  other  so  far  as  dealing  with  the  common  incumbrance  is  con- 
cerned." And,  "(21)  A  person  charged  with  a  trust,  as  above  defined,  has  a 
right  to  buy  in  the  common  incumbrance,  and  to  enforce  a  pro  rata  contri- 
bution from  the  others  whose  property  is  jointly  liable  with  him  therefor;  but 
the  rules  of  law  will  not  permit  him  to  purchase  up  such  incumbrance,  and 
then  to  prosecute  it  to  judgment  and  execution,  without  notice  to  the  others 
whose  property  is  bound  for  it,  and  to  acquire  a  title  to  their  property  under 
a  sale  made  by  virtue  of  such  judgment  and  execution."  This  question  was 
decided  on  a  former  appeal  of  this  case.  It  is  there  suggested  that  the  equities 
existing  between  the  parties  could  not  be  asserted  in  this  case.  Referring  to 
the  case  of  Roberts  v.  Thorn,  25  Tex.  735,  it  was  held  that  "tenants  in  com- 
mon, acquiring  their  interests  under  different  instruments  at  different  times, 
and  there  being  no  agreement  between  them  respecting  the  title,  are  under 
no  such  relation  to  each  other  as  to  prevent  one  of  them  from  purchasing  an 
outstanding  title  or  incumbrance."  It  is  there  suggested  that  such  trust  re- 
lation may  arise  between  joint  tenants  as  coparceners  or  tenants  in  common 
holding  under  the  same  instrument  if  the  right  is  asserted  within  a  reasonable 
time.  Here  none  of  these  relations  existed.  Even  if  such  right  had  existed, 
it  was  not  asserted  in  a  proper  manner  or  reasonable  time.  As  said  by  Justice 
Gould,  we  still  are  unable  to  see  how  the  relation  of  Rippetoe,  either  to  the 
property  or  to  the  plaintiff,  disqualified  him  from  purchasing  otherwise  than 
in  trust  for  Dwyer  and  others,  and,  in  the  absence  of  authorities  supporting 
the  doctrine  laid  down  in  the  charge,  we  hold  it  erroneous. 

The  appellant's  eighth  assignment  of  error  is  as  follows:  "(8)  The  plain- 
tiff's evidence  tending  to  show  that  prior  to  the  rendition  of  the  judgments 
in  the  cases  of  Testard,  to  the  Use  of  Loioery,  v.  Pressley  and  Perry  man,  and 
Harris  v.  Pressley  and  Perryman,  the  vendor's  lien  notes  therein  sued  on  had 
been  paid  off  by  Pflughaupt  and  Perryman,  whereby  said  vendor's  lien  was 
discharged  as  to  purchasers  under  said  judgments  having  notice  of  such  pay- 
ment, and,  the  evidence  tending  to  charge  the  defendant  Rippetoe  and  his  as- 
sociates with  notice  of  said  payment  at  and  prior  to  his  purchase  at  the 
sheriff's  sale,  the  court  erred  in  confining  the  charge  to  an  assumed  purchase 
of  the  notes  by  Pflughaupt,  and  their  transfer  to  him,  as  was  done  in  the 
special  charges  given  at  defendant's  request,  and  in  refusing  the  twelfth,  fif- 
teenth, twenty-second,  twenty-third,  twenty-fourth,  and  twenty-fifth  special 
-charges  requested  by  the  plaintiff,  presenting  to  the  jury  his  theory  of  the  evi- 
dence." 

The  evidence  relating  to  this  issue,  as  found  in  the  record  before  us,  is  as 
follows:  Giddings  testifies  that,  after  the  suits  were  filed,  Perryman  and 
Pflughaupt,  and  their  attorneys,  had  several  interviews  with  him  about  a  set- 
tlement of  the  notes,  how  much  the  several  parties  ought  to  pay,  etc.  Fin- 
ally, Perryman  and  Pflughaupt  proposed  to  pay  the  notes,  with  the  under- 
standing that  if  not  reimbursed  by  contributions  from  other  owners  of  prop- 
erty subject  to  the  lien,  the  suits  should  be  prosecuted  to  judgment,  for  their 
benefit,  in  the  names  of  the  plaintiffs  as  they  stood  on  the  docket;  and,  in  ac- 
cordance with  this  understanding,  Perryman  and  Pflughaupt  paid  witness  the 
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money,  and  he  made  the  transfer, — he  thinks  under  Onins'  direction.  Onina 
testifies  that  his  firm  bought  the  claims,  and  afterwards,  before  the  judgments 
were  rendered,  sold  a  half  interest  in  them  to  Rippetoe;  that  the  claims  were 
transferred  to  Pflughaupt  by  mistake;  that  the  claims  were  to  go  into  judg- 
ment for  the  use  of  his  firm ;  and  that  the  property  was  to  be  purchased  for 
the  joint  account  of  Rippetoe  and  his  firm;  that  they  were  to  buy  in  the  prop- 
erty, unless  it  brought  the  money;  that  they  were  interested  equally  with  Rip- 
petoe in  the  purchase  afterwards  made  by  him,  and  that  such  was  the  under- 
standing from  the  time  of  their  transfer.  Pflughaupt  testifies:  "Perryman 
and  I  were  joint  owners  of  the  30x90  out  of  lot  43,  now  called  the  •  Barrel- 
House.'  We  held  under  a  warranty  deed  from  W.  G.  Wilkins,  who  held  un- 
der a  warranty  from  Dr.  A.  H.  Rippetoe.  When  Perryman  was  made  a  party 
to  the  two  suits  of  Testdrd-Lowery  v.  Pressley  and  Perryman,  and  R.  2>.  Har- 
ris, Executor  of  Key,  v.  Pressley  and  Perryman,  we  employed  I.  M.  Onins  to 
defend  the  suit  for  us,  that  is,  to  see  that  we  were  protected  on  our  warranty. 
Rippetoe  was*  solvent,  and  we  knew  we  could  hold  him  for  whatever  we  had 
to  pay  to  secure  our  title.  There  was  only  about  9400  then  due  on  the  two 
notes.  We  did  not  regard  WilKins  as  solvent,  but  looked  to  Rippetoe.  Onins 
said  he  would  do  all  he  could  for  us,  but  it  would  be  best  for  us  to  compro- 
mise. The  case  went  along  for  some  time,  and  we  got  tired  of  waiting,  as 
nothing  was  being  done,  and  at  last  Perryman  and  I  raised  the  money,  and 
paid  off  the  notes  to  Giddings  <fc  G-iddings,  who  were  the  attorneys  for  the 
plaintiffs  in  the  two  suits.  It  was  our  money  that  paid  the  debts.  I  think 
the  money  was  paid  to  Mr.  A.  Jeffries,  clerk  for  Giddings  &  Giddings,  but  in 
their  presence.  Onins  was  present  also.  He  was  our  attorney  and  had 
charge  of  the  business  for  us.  After  the  debt  was  paid  1  left,  and  Onins  re- 
mained behind.  I  did  not  know  of  any  transfer  of  the  notes  to  ua  or  to 
Onins.  We  paid  the  debts  to  release  our  property  from  the  liens,  and  ex- 
pected Onins  to  recover  back  the  money  for  us  out  of  our  warrantors.  We 
looked  only  to  Rippetoe,  whom  we  knew  to  be  solvent.  We  did  not  know  he 
had  only  sued  Wilkins. "  Cross-examined  *  "  Only  Ferryman's  name  was  in 
the  suits,  but  we  were  both  interested  in  the  property.  If  Onins  had  a  part- 
ner at  that  time,  I  did  not  know  it.  Perryman  and  I  talked  only  to  him.  We 
never  heard  of  Swearingen.  When  we  paid  the  money  Onins  said  he  would 
get  it  back  for  us  out  of  'those  fellows.'  We  did  not  get  it  back  until  after 
the  suits  were  decided,  and  after  the  sheriff's  sale.  We  paid  the  notes  to  save 
our  property,  but  Onins  was  our  attorney,  and  we  were  acting  on  his  advice* 
and  we  did  what  he  told  us.  We  paid  the  debts  off  to  relieve  our  property  of 
the  liens,  and  looked  to  Rippetoe  to  pay  us  back  our  money.  When  we  left 
Giddings'  office  we  left  Onins  in  there.  He  stayed  behind  to  fix  it  up  so  we 
could  get  our  money  back.  He  was  to  act  for  us  in  getting  it  back.  On  the 
day  of  the  sheriff's  sale  Rippetoe  came  down  and  borrowed  647  of  us,  to  pay 
costs  of  suit.  About  two  or  three  weeks  after  the  sale  we  got  our  money 
back.  It  was  paid  to  us  by  Rippetoe  and  Onins. "  Re-examined  by  Plaintiff: 
"We  did  not  authorize  Onins  to  take  a  transfer  of  the  notes  to  himself,  or  to 
him  and  Swearingen,  or  to  transfer  any  interest  in  them  to  Rippetoe.  It  was 
our  money  that  paid  the  notes,  and  all  he  was  authorized  to  do  for  us  was  to 
get  it  back  from  Rippetoe  for  us.  We  never  knew  how  he  was  managing  the 
case." 
The  plaintiff  requested  the  following  charges,  which  were  refused: 
"(12)  If  the  evidence  shows  that  said  debt  was  paid  by  Perryman  and 
Pflughaupt  before  the  judgment  was  rendered,  and  that  Rippetoe  had  notice 
of  such  payment  at  and  before  the  time  of  his  said  purchase  at  the  sheriff's 
sale,  then  he  acquired  no  title  to  the  premises  in  controversy,  and  you  will 
find  for  the  plaintiff." 

"(16)  If  you  believe  from  the  evidence  that  the  Testard-Lowery  debt  was 
paid  before  the  rendition  of  the  judgment  of  October  17, 1870,  and  that  Onins 
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was,  under  the  rules  elsewhere  stated,  charged  with  notice  of  such  payment, 
and  if  you  further  believe  from  the  evidence  that  Onins  and  Rippetoe,  either 
alone  or  in  conjunction  with  others,  combined  together  to  procure  the  sale  of 
the  property  under  the  forms  of  law,  with  the  purpose  of  buying  it  in  for 
their  joint  account  at  a  sacrifice,  and  that  Rippetoe' b  purchase  was  made  in 
pursuance  of  such  conspiracy,  then  you  are  charged  that  the  purchase  so 
made  by  Rippetoe  would  be  void,  although  notice  of  the  payment  may  not 
have  been  brought  home  to  him." 

14  (22)  An  attorney  at  law  charged  with  the  collection  of  a  debt  has  no 
authority  to  transfer  the  debt,  and  you  are  charged  that  the  transfer  to  A. 
Pflughaupt,  indorsed  on  the  notes  by  J.  D.  and  D.  C.Giddings,  was  nugatory 
and  void;  and,  if  Pflughaupt  paid  the  debt  with  the  intent  to  discharge  the 
lien  from  his  own  property,  its  effect  was  to  discharge  the  lien  upon  all  the 
property,  including  that  involved  in  this  suit,  and  the  lien  would  not  be  re- 
vived by  the  attempted  transfer,  whether  made  by  the  direction  of  Pflughaupt 
or  not. 

"(23)  If  the  jury  believe  from  the  evidence  that  Pflughaupt  paid  the  debt, 
the  lien  would  be  discharged,  and  the  debt  would  not  be  re-established  by  any 
subsequent  transfer  of  the  notes,  by  whomsoever  or  to  whomsoever  made. 
And  if  you  find  from  the  evidence  that  I.  M.  Onins,  J.  D.  Giddings,  and  D. 
€.  Giddings,  all,  or  either  of  them,  have  any  interest  in  the  property,  and  had 
notice  of  the  payment  of  the  debt  by  Pflughaupt,  (if  any,)  or  bad  knowledge 
of  such  facts  and  circumstances  as  would  have  put  a  reasonably  prudent  roan 
on  inquiry,  then  the  plaintiff  would  be  entitled  to  recover  the  interest  of  each, 
{if  any,)  in  said  property ;  and  if  you  believe  from  the  evidence  that  Rippetoe 
had  notice  of  the  payment  (if  any)  of  the  debt  by  Pflughaupt,  or  had  knowl- 
edge of  such  facts  and  circumstances  as  would  have  put  a  reasonably  prudent 
man  on  inquiry,  then  the  plaintiff  is  entitled  to  recover  the  whole  of  said 
property. 

"(24)  If  Pflughaupt  paid  the  debt,  the  lien  would  be  discharged,  and  would 
not  be  re-established  by  any  subsequent  transfer  of  the  notes,  by  whomsoever 
or  to  whomsoever  made. " 

These  charges  were  refused.  In  the  charge  in  chief  the  court  wholly 
ignored  the  payment  made  by  Pflughaupt,  and  submitted  only  the  issue  as  to 
the  payment  made  by  Pressley;  and,  in  the  fourth  charge  given  at  defendant's 
request,  charged  in  reference  to  said  issue  as  follows:  "(4)  Pflughaupt  had 
the  right  to  take  Up  the  liens  on  the  property  in  order  to  protect  himself  in 
the  part  owned  by  him,  and  to  have  the  same  prosecuted  to  judgment  for  his 
benefit,  and  A.  H.  Rippetoe  and  Swearingen  &  Onins  could  also  become  the 
owners  of  said  liens  and  claims;  and  it  is  no  defense  to  Rippetoe's  title  under 
the  foreclosure  and  sheriff's  sale  that  the  debts  had  been  transferred  by  the 
plaintiff  in  the  foreclosure  suits."  The  issue  here  raised  suggests  a  distinc- 
tion between  the  payment  and  consequent  satisfaction  and  discharge  of  the 
lien  debts  and  their  transfer  or  assignment.  The  court  treated  the  transac- 
tions as  an  assignment,  and  not  a  discharge,  and,  unless  there  was  a  conflict 
in  the  evidence  upon  this  point,  the  charge  given  at  the  request  of  defendant 
was  not  only  proper,  but  was  the  only  charge  required  on  the  subject.  The 
plaintiff  in  his  supplemental  petition  distinctly  alleges  that  this  was  a  pay- 
ment and  discharge  of  the  debt.  The  charges  refused  present  that  theory  of 
the  case.  If  the  difference  is  material,  and  there  was  evidence  tending  to 
establish  his  theory,  it  was  his  right  to  have  a  charge  submitting  it  to  the  jury. 
This  court  held  on  the  last  appeal  of  this  case  that  the  prosecution  of  the  lien 
debt  to  judgment  after  its  payment  by  Pressley  would  have  been  fraudulent 
as  to  a  purchaser  from  Pressley  of  the  incumbered  property.  Pressley  owed 
to  the  plaintiff  the  duty  of  paying  the  debt  for  which  the  property  sold  him 
was  bound.  But  the  purchasers  of  other  portions  of  the  property,  bound  for 
the  same  debt,  owed  plaintiff  no  such  duty.    Other  owners  of  parts  of  the  in- 
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cumbered  land  were  nnder  no  greater  obligations  to  pay  the  debt  than  plain- 
tiff was.  If  none  of  them  discharged  it,  the  result  would  be  that  the  suit 
would  be  prosecuted,  and  the  land  would  be  sold  to  satisfy  the  judgment.  Up 
to  the  date  of  the  sale  plaintiff  would,  in  that  case,  have  had  the  right  to  pay 
off  and  discharge  the  judgment,  or,  failing  to  do  that,  he  would  have  had  the 
right  to  purchase  all  of  the  land  at  the  sheriff's  sale.  The  action  of  Ferryman 
and  Pflughaupt,  whether  treated  as  a  payment  or  purchase  of  the  debt,  did 
not  change  his  position  in  any  of  these  particulars,  or  deprive  him  of  any 
right.  If  plaintiff  was  deprived  of  no  right,  if  his  position  was  changed  in 
no  respect,  we  are  unable  to  see  how  he  can  complain  that  the  transactions 
were  fraudulent. 

Plaintiff,  or  any  other  purchaser  of  the  land  from  Fressley,  had  the  right  to 
pay  or  purchase  the  debt  as  he  chose,  and  afterwards  to  stand  in  the  shoes 
of  the  original  creditor,  and  enforce  it,  treating  the  payment  as  an  assign- 
ment of  the  debt,  or,  if  he  preferred  to  do  so,  treating  it  as  a  discharge,  and 
demand  contribution  from  the  owners  of  other  parts  of  the  incumbered  prop- 
erty. This  right  existing,  we  do  not  think  the  form  of  the  transaction,  or  the 
precise  words  used  in  consummating  it,  ought  to  be  given  a  controlling  effect. 

The  fact  that  a  judgment  was  rendered  for  the  debt  stands  as  conclusive 
evidence  in  this  proceeding,  against  all  parties  to  the  suit  in  which  it  was  ren- 
dered, that  the  debt  on  which  it  was  rendered  had  not  been  then  paid.  Grant 
that  if  the  debt  had  in  fact  been  paid  when  the  judgment  was  rendered,  it 
would  be  open  to  collateral  attack  by  all  strangers  to  that  suit,  and  that,  not- 
withstanding plaintiff's  position  as  a  purchaser  pendente  UU%  he  may  be 
treated  as  a  stranger  for  the  purpose  of  attacking  the  judgment  collaterally, 
still  he  would  have  to  show  that  he  was  defrauded.  He  would  have  to  show 
that  the  prosecution  of  the  debt  to  judgment  for  the  use  of  Perry  man  and 
Pflughaupt  placed  him  in  some  different  and  worse  situation  than  he  would 
have  been  in  if  it  had  not  been  paid  at  all.  This  he  has  not  done.  If  others, 
situated  like  he  was,  and  bound  to  do  no  more  than  he  was,  had  done  just 
what  he  did,  his  situation  would  have  been  exactly  what  it  now  is. 

For  these  reasons  we  do  not  deem  it  material  to  weigh  with  the  greatest 
precision  the  language  of  the  witnesses  to  determine  whether  the  transaction 
by  Perryman  and  Pflughaupt  was  a  purchase  or  a  payment  of  the  debt;  but  if 
it  was  material  we  would  And  it  quite  difficult  to  determine  that  the  evidence, 
taken  as  a  whole,  or  that  the  testimony  of  any  one  witness,  considered  as  a 
whole,  tends  to  establish  a  payment  as  contradistinguished  from  a  purchase  of 
the  debt.  Onins  testifies,  unequivocally,  that  it  was  a  purchase.  Giddings 
uses  the  word  "pay,"  but  evidently  in  "the  sense  of  "purchase,"  as  he  says 
they  proposed  "to  pay  the  notes  with  the  understanding  that,  if  not  reim- 
bursed by  contributions  from  other  owners  of  property  subject  to  the  Hen. 
the  suits  should  be  prosecuted  to  judgment  for  their  benefit  in  the  names  of 
the  plaintiffs  as  they  stood  on  the  docket."  Pflughaupt  says  the  notes  were 
paid  off,  in  a  way  to  indicate  that  he  intends  to  be  understood  they  were  dis- 
charged; but  he  at  the  same  time  says  that  Onins  was  present,  and  had  charge 
of  the  transaction.  It  was  Onins  that  caused  the  transaction — at  the  time, 
and  not  afterwards — to  take  the  form  of  a  purchase,  and  not  a  payment.  The 
witness  says  they  expected  Onins  to  get  back  the  money  out  of  their  war- 
rantors, that  they  were  acting  by  his  advice,  and  did  what  he  told  them;  and 
that  when  they  paid  the  money  they  left  him  behind  to  fix  it  up  so  they  could 
get  their  money  back.  We  think  this  evidence  authorised  Onins  to  do  what 
he  in  fact  did.  He  made  the  transaction  a  purchase,  and  not  a  discharge  of 
the  debts.  Treating  it  as  a  purchase,  he  did  recover  the  money  paid  by  the 
witness,  and  released  his  land  from  the  incumbrance.  The  witness,  having 
made  Onins  his  agent,  received  the  benefit  of  his  transactions,  and  thereby 
ratified  them.  He  cannot  now  be  permitted,  as  a  witness  or  otherwise,  to 
disavow  them. 

Digitized  by  VjOOQ  lC 
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We  think  the  court  committed  error  in  sustaining  the  exceptions  of  defend- 
ants Giddings  and  Onins  to  the  plaintiff's  petition,  and  for  that  error  the  case 
would  have  to  be  reversed  if  it  were  not  that  they  are  so  connected  with  the 
defendant  Bippetoe  that  the  case  against  them  has  been  fully  developed  on  the 
trial.  We  are  satisfied  that  plaintiff  has  no  better  right  to  recover  of  them 
than  he  has  to  recover  of  Bippetoe,  and  think  that  the  error  must  be  treated 
as  immaterial.  Whatever  may  have  been  the  equities  of  the  plaintiff  if  they 
had  been  prosecuted  at  another  time  and  in  other  forms,  we  are  constrained 
to  say  that  we  think  he  had  no  right  to  recover  in  this  suit,  and  that  the  judg- 
ment ought  to  be  affirmed. 

Cavuel  t>.  Coleman,  County  Judge. 

{Supreme  Court  of  Texas.    January  29, 1889.) 

1.  Schools  and  School  Districts— Contracts  with  Teachers— Approval  or  Countt 
Judgb. 

Act  Tex.  Feb.  4, 1884,  provides  for  two  systems  of  public  schools,  one  known  as 
the  "district, *  the  other  as  the  "community, n  system.  In  the  former  the  trustees 
"shall  have  the  power  to  employ  teachers,  *and  the  county  judge  "shall  approve  all 
contracts  between  teachers  and  trustees, n  and  "shall  approve  aU  vouchers  against 
the  school  funds  of  his  county. "  In  the  latter  it  is  provided  that  the  "  trustees  shall 
make  contracts  with  teachers, "  and  that  "the  amount  contracted  by  trustees  to  be 
paid  to  a  teacher  shall  be  paid  on  a  check  drawn  by  a  majority  of  the  trustees, 
»  •  •  and  approved  by  the  county  judge. "  Held,  that  the  omission,  in  the  sec- 
tions relating  to  the  community  system,  of  the  clause  empowering  the  county  judge 
to  approve  all  contracts  between  teachers  and  trustees,  shows  tnat  it  was  not  in- 
tended to  give  him  the  control  of  contracts  under  that  system. 

8.  Same— Approval  of  Contract— Mistake. 

Where  the  county  judge  has  approved  two  of  three  copies  of  a  oontraot  with  a 
teacher  unqualifiedly,  and  retained  the  third,  he  cannot  justify  a  refusal  to  approve 
vouchers  for  salary  in  accordance  with  the  contracts  by  testimony  that  he  approved 
the  two  copies  by  mistake  and  oversight,  and  that  he  intended  to  approve  them 
qualifiedly,  at  a  reduced  salary,  as  he  had  done  with  the  one  retained  by  him. 

Appeal  from  district  court,  Victoria  county. 

A.  tf.  Thurmond,  for  appellant.    C.  F.  Carsner,  for  appellee, 

Henry,  J.  Appellant  petitioned  the  district  court  for  a  writ  of  mandamus 
requiring  appellee,  as  county  judge,  to  approve  certain  vouchers  issued  to  him 
by  the  trustees  of  a  school  community  for  his  salary  as  teacher  of  a  public 
school.  From  a  judgment  refusing  the  writ  he  prosecutes  this  appeal.  Vic- 
toria is  one  of  the  counties  exempted  from  the  district  system  of  public  schools. 
The  trustees  of  the  school  community  entered  into  a  written  contract  with 
appellant,  employing  him  to  teach  a  public  school  for  a  year,  beginning  on  the 
1st  day  of  September,  1887,  at  a  salary  of  860  per  month.  Three  copies  of 
the  contract  were  signed  by  the  trustees  and  the  teacher.  Two  of  them  were 
approved  by  the  county  judge,  and  delivered,  one  to  the  teacher,  and  the 
other  to  the  trustees.  One  copy  was  retained  by  the  county  judge,  and  does 
not  seem  to  have  been  signed  by  him.  The  unsigned  one  was  offered  in  evi- 
dence at  the  trial.  This  copy,  in  the  body  like  the  others,  contains  the  prom- 
ise to  pay  the  teacher  $60  per  month,  but  the  unsigned  approval,  coming  after 
the  signatures  of  the  teacher  and  trustees,  is  for  $50  per  month.  There  is  no 
evidence  in  the  record  to  show  that  the  teacher  or  trustees  knew  of  the  differ- 
ence in  the  amount  until  after  the  contract  had  been  partly  performed  by  the 
teacher,  nor  is  there  anything  to  show  when  the  qualified  approval  was  in 
fact  written  upon  it.  The  school  whs  taught  for  Ave  months  and  thirteen 
days.  About  two  months  after  the  school  was  begun  the  teacher  presented 
to  the  county  judge  a  voucher,  signed  by  the  trustees,  for  $60,  one  month's 
salary.  Appellant  refused  to  approve  it.  He  then  stated  to  the  teacher  that 
he  had  not  intended  to  sign  the  contract  for  over  850,  and  that,  if  he  was  not 
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willing  to  teach  for  that,  he  would  have  to  doee  the  school.  Appellant  con- 
tinued the  school,  declining  to  receive  the  diminished  salary,  and,  having 
taught  five  months  and  a  fraction,  presented  to  the  county  Judge  for  his  ap- 
proval six  vouchers,  duly  signed  by  the  trustees,  for  the  sums  stipulated  in 
the  contract.    The  county  judge  refused  to  approve  any  of  them. 

Appellee  testified  that  he  only  intended  to  sign  the  contract  for  $50  per 
month,  and  that  his  signing  for  more  was  an  oversight. 

The  act  to  establish  and  maintain  a  system  of  public  free  schools,  passed 
February  4,  1884,  provides  for  two  systems,  one  known  as  the  "district, "  the 
other  as  the  "community, "  system.  Such  counties  as  are  placed  by  the,  legis- 
lature in  the  community  system  are  expressly  exempted  from  the  district  sys- 
tem when  its  provisions  are  in  conflict  with  special  requirements  of  the  com- 
munity system.  The  amount  of  salaries  to  teachers  is  limited  by  both  sys- 
tems, and  the  limit  is  the  same  in  both,  as  regards  the  highest  salary  to  be 
paid.  In  the  district  system  no  rule  is  provided  for  fixing  the  salary  within 
the  given  limit,  except  that  the  "trustees  shall  have  the  power  to  employ 
teachers,"  and  that  the  county  judge  "shall  approve  all  contracts  between 
teachers  and  trustees,"  and  "shall  approve  all  vouchers  against  the  school 
fund  of  his  county."  Under  the  community  system  it  is  provided  that  "trus- 
tees shall  make  contracts  with  teachers,  and  in  making  them  shall  base  their 
contract  with  the  teachers  on  the  basis  of  the  number  of  pupils  within  and  of 
scholastic  age,"  etc.,  and  that  "trustees  in  making  contracts  with  teachers 
shall  determine  the  salary  to  be  allowed  as  wages  to  be  paid  upon  the  follow- 
ing rates  of  tuition."  Following  this  language,  a  rate  per  capita  per  month 
is  prescribed,  not  to  exceed  a  given  sum  per  month.  It  is  further  provided, 
under  this  system,  that  "the  amount  contracted  by  trustees  to  be  paid  a 
teacher  shall  be  paid  on  a  check  drawn  by  a  majority  of  the  trustees  on  the 
county  treasurer,  and  approved  by  the  county  judge.  The  check  shall  in  all 
instances  be  accompanied  by  the  affidavit  of  the  teacher  that  he  is  entitled  to 
the  amount  specified  in  the  check  as  compensation  under  his  contract  as  a 
teacher. "  The  petition  in  this  case,  and  the  exhibits  attached,  show  that  a 
contract  was  made  and  checks  drawn  in  favor  of  the  teacher  as  prescribed  by 
law.  The  petition  avers  that  these  checks  were  presented  "as  is  required  by 
law"  for  the  approval  of  the  county  judge.  The  answer  of  the  defendant  ev- 
idences that  the  sole  ground  upon  which  he  declined  to  approve  the  checks 
was  his  belief  that  he  had  the  power,  under  the  law,  to  modify  and  reform 
the  agreement  between  the  trustees  and  teacher.  We  think  this  view  of  the 
law  is  incorrect.  .  The  general  act  expressly  requires  the  approval  of  both  the 
contract  and  voucher  by  the  county  judge.  The  requirement  of  his  approval 
of  the  voucher  or  check  is  preserved  in  the  sections  relating  to  community 
schools.  The  omission  in  these  sections  of  the  clause  with  regard  to  his  ap- 
proval of  the  contracts,  while  that  relating  to  the  vouchers  is  retained,  evi- 
dences, we  think,  that  the  legislature  did  not  intend  to  confer  the  power  on 
him  of  controlling  the  contract.  If  it  was  necessary  for  the  county  judge  to 
approve  the  contract,  then  the  uncontradicted  evidence  in  the  case  shows  that 
he  did  so.  The  general  statement  that  he  signed  the  agreement  by  a  mistake 
or  oversight  amounts  to  nothing.  To  allow  the  views  of  appellee  to  prevail 
is  to  allow  him  not  only  to  abrogate  the  written  contract,  but  to  set  up  an- 
other and  a  different  one,  never  consented  to  by  the  other  contracting  parties. 
The  judgment  will  be  reversed,  and  cause  remanded. 
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Bed  et  al.  t>.  Morris,  Tax  Collector. 

(Supreme  Court  of  Texas.    January  29,  1889.) 

1.  Taxation— Exemptions— School  Pbofbbtt. 

Under  Rev.  St.  Tex.  art.  4678,  $  1,  exempting  from  taxation  "all  buildings  used 
exclusively  and  owned  by  persons  or  associations  of  persons  for  school  purposes, " 
it  is  not  necessary  that  the  property,  in  order  to  be  exempt,  shall  have  been  dedi- 
cated to  school  uses.    It  is  sufficient  if  it  is  in  fact  so  used. 

2.  Same— Exclusive  Use— Evidence. 

The  fact  that  the  owners  of  the  school  property  live  on  it  a  portion  of  each  year, 
for"  the  reason  that,  as  principal,  matron,  and  teacher,  their  constant  presence  is 
necessary  to  the  conduct  of  the  business,  does  not  justify  a  finding  that  the  prop- 
erty is  not  used  exclusively  for  school  purposes. 
$.  Judgment— Rbs  Adjudtcata— Tax  of  Previous  Year. 

A  judgment,  in  a  suit  brought  by  plaintiffs1  ancestors,  involving  the  tax  of  a  pre- 
vious year,  that  the  property  was  not  used  exclusively  for  school  purposes,  is  not  a 
bar  to  plaintiffs'  suit,  in  which  the  property  is  claimed  to  be  so  used  in  a  subsequent 
year. 

Appeal  from  district  court,  Travis  county. 

Z.  T.  Fulmore  and  J.  2*.  Davies,  for  appellants. 

Gaines,  J.  This  suit  was  brought  by  appellants  against  the  appellee  as 
tax  collector  of  Travis  county,  to  enjoin  him  from  making  a  sale  of  certain 
property  described  in  the  petition  for  the  taxes  assessed  thereon  for  the  year 
1887.  A  preliminary  injunction  was  granted,  but  upon  final  hearing  a  de- 
cree was  rendered  dissolving  it,  and  from  that  decree  this  appeal  is  prose- 
cuted. .The  ground  upon  which  the  tax  was  sought  to  be  avoided  was  that 
the  property  was  used  exclusively  and  owned  by  the  plaintiffs  for  school  pur- 
poses, and  that  it  was  therefore  exempt  from  taxation  under  our  constitution 
«nd  laws.  The  property  consists  of  certain  lots  in  the  city  of  Austin,  upon 
which  is  situated  a  large  two-story  building,  constructed  of  stone  and  brick, 
with  a  basement.  There  are  certain  outhouses  and  improvements  upon  the 
lots,  all  of  which  are  appropriate  to  the  uses  of  the  main  building.  The 
building  was  erected  in  1876,  for  a  seminary  of  learning  for  young  ladies.  It 
has  ever  since  been  used  for  that  purpose.  The  school  seems  to  have  been 
maintained  at  one  time  by  the  father  and  mother  of  the  present  plaintiffs. 
The  father  and  mother  died  before  the  year  1887,  and  plaintiffs  inherited  the 
property  from  them.  Since  the  death  of  their  parents,  three  of  the  plain- 
tiffs have  maintained  the  institution  as  a  boarding  and  day  school  for  girls 
and  young  ladies,  serving,  respectively,  in  the  capacities  of  principal,  matron, 
and  teacher  in  the  school.  They  live  in  the  building  during  term-time,  their 
residence  there  at  such  time  being  necessary  to  the  proper  conduct  of  the 
business.  During  the  vacation  the  principal  and  matron  lived  upon  the  prem- 
ises, their  presence  being  then  essential  to  protect  the  property,  to  make 
needful  repairs,  and  to  conduct  the  correspondence  with  the  patrons  of  the 
school.  The  fourth  plaintiff  does  not  live  upon  the  property,  and  receives 
do  rent  or  profit  for  the  use  of  it. 

In  Med  v.  Johnson*  53  Tex.  284,  this  same  property,  in  the  hands  of  the 
father  and  mother  of  the  present  plaintiffs,  was  held  not  exempt  from  taxa- 
tion. It  then  appeared  that  the  plaintiffs  in  that  suit  had  a  family,  and  that 
the  building  was  used,  not  only  for  the  purposes  of  a  school,  but  as  the  res- 
idence of  the  family.  The  property  was  held  not  to  be  used  exclusively  for 
school  purposes.  The  judgment  in  that  case  was  pleaded  by  defendant  as  res 
-adjudtcata  to  the  petition  in  this.  We  think,  however,  that  the  plea  was  no 
answer  to  the  petition  in  the  case  before  us.  That  writ  was  to  enjoin  a  tax 
for  a  different  year,  and  the  judgment  did  not  affect  the  right  to  bring  the 
present  suit.  Property  not  exempt  one  year  may  become  exempt  another 
.year,  by  reason  of  a  different  manner  of  using  it.    The  court  below  found  that 
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the  "premises,  buildings,  lands,  and  improvements"  were  "used  for  school 
purposes, "  but  the  findings  do  not  show  whether  they  were  so  exclusively 
used  or  not.  We  think  the  evidence  warranted  a  finding  of  the  affirmative  of 
the  latter  issue.  The  plaintiffs  who  lived  upon  the  property  ware  each  of 
them  of  full  age,  and  unmarried;  and  it  appears  from  the  testimony  that  they 
did  not  occupy  the  property  as  a  residence,  and  that  their  living  there  was- 
merely  an  incident  of  the  uses  to  which  the  property  was  devoted.  In  this- 
respect  the  case  would  seem  not  to  differ  materially  from  that  of  Cassiano  v. 
Academy,  64  Tex.  674.  There  the  school  was  conducted  by  the  Ursuline- 
Order  of  Nuns,  and  the  teachers  (presumably  of  that  order)  lived  upon  the* 
property,  and  made  it  their  home.  In  the  opinion  the  court  say*  " Every 
person  who  occupied  any  portion  of  the  premises  was  exclusively  engaged  in 
some  department  in  the  service  of  the  school. "  The  remark  is  equally  appli- 
cable to  the  present  case.  The  court  below  determined,  however,  as  a  mat- 
ter of  law,  that  in  order  to  exempt  the  property  from  taxation  by  reason  of 
its  use  for  school  purposes,  it  must  also  be  owned  for  such  purposes.  The- 
constitution  does  not  make  the  exemption,  but  authorizes  the  legislature  to- 
make  exemptions  in  certain  cases.    Const.  §  2,  art  8. 

The  Revised  Statutes,  (article  4673,  §  1,)  following  the  language  of  the- 
constitution  in  this  particular,  provides  that  "all  buildings  used  exclusively, 
and  owned  by  persons,  or  associations  of  persons,  for  school  purposes', "  shall 
not  be  subject  to  taxation.  The  meaning  of  the  words,  "owned  by  persons, 
or  associations  of  persons, n  is  not  quite  clear.  We  think,  however,  that  if  it 
had  been  the  intention  of  the  legislature  to  exempt  only  such  property  as  had 
been  dedicated  to  the  use  of  schools,  although  exclusively  used  for  that  pur- 
pose, words  would  have  been  employed  which  would  have  conveyed  more  dis- 
tinctly the  idea  intended.  When  by  the  use  of  apt  words  a  definite  meaning- 
could  clearly  have  been  conveyed,  and  mere  general  terms  are  employed, 
which  are  of  doubtful  construction,  it  is  to  be  presumed  that  such  meaning- 
was  not  intended.  The  words  quoted  were  evidently  used  for  a  purpose,  and 
they  must  be  given  a  meaning.  They  must  be  construed  to  impose  a  limita- 
tion upon  the  exemption  in  addition  to  that  imposed  by  the  previous  words  in 
the  same  clause.  But  when  we  consider  that  without  the  use  of  these  terms 
the  owner  of  property  might  lease  it  for  profit  to  another,  to  be  used  for 
school  purposes,  and  thereby  exempt  it  from  taxation,  we  think  the  purpose 
of  their  employment  becomes  apparent.  Property  belonging  to  charitable  as- 
sociations, and  leased  for  profit,  is  held  not  exempt,  although  the  income  may 
be  devoted  to  the  purposes  of  the  association.  Morris  v.  Masons,  68  Tex. 
698,  5  S.  W.  Rep.  519.  We  think,  in  pursuance  of  the  same  policy,  the  legis- 
lature meant,  by  the  employment  of  the  terms  under  consideration,  to  pre- 
vent the  owners  of  property  from  taking  advantage  of  the  exemption,  when 
they  leased  the  property  to  others  for  profit,  to  be  used  by  the  latter  for  the- 
maintenance  of  schools.  Here  the  persons  who  own  the  property  use  it  them- 
selves, and  devote  it  exclusively  to  school  purposes.  Property  is  owned  for 
such  purposes  when  the  owners  use  it  solely  for  the  purpose  of  keeping  a 
school  upon  it,  and  receive  no  direct  profit  from  it.  We  conclude  that  the- 
plaintiffs  showed  that  their  property  belonged  to  the  class  defined  in  the  ex- 
empting clause  under  consideration,  and  therefore  the  judgment  should  have- 
been  in  their  favor. 

There  being  no  controversy  as  to  the  facts,  the  judgment  below  will  be  re- 
versed, and  here  rendered  for  appellants,  perpetuating  their  injunction  as- 
prayed  for,  and  for  all  costs,  both  in  this  court  and  the  court  below. 
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Willis  v.  Smith. 
(Supreme  Court  of  Texas,    January  99, 1889.) 

1.  Vendor  ato  Vbhdmi— Vbndor's  Lien— Rblxasf. 

E.  and  W.,  partners,  purchased  land  from  the  six  owners,  the  deed  reciting  that 
no  part  of  the  price  was  paid,  and  gave  their  six  notes  for  the  price  each  secured, 
hy  a  lien  upon  an  undivided  sixth.  B.  gave  a  mortgage,  which  purported  to  u con- 
vey *  the  tract,  and  which  stated  that  his  interest  was  the  undivided  half,  and  that 
the  mortgage  was  intended  only  to  cover  that  E.  afterwards  purchased  W.'s  in- 
terest. The  vendor's  liens  were  afterwards  foreclosed  upon  the  undivided  five- 
sixths;  the  decree  reciting  that  the  note  for  the  other  sixth  had  been  paid  by  E., 
and  the  vendor's  lien  thereon  discharged.  Held\  that  the  release  of  the  one-sixth 
inured  to  the  benefit  of  the  mortgagee,  in  the  absence  of  evidence  that  the  payment 
was  made  before  E.'s  purchase  from  W. 

2.  Estoppel— By  Record. 

E.,  and  consequently  one  purchasing  at  execution  sale  against  his  executors,  with 
notice  of  the  decrees  foreclosing  the  liens  and  mortgage,  were  estopped  to  deny  that 
the  purchaser  under  those  decrees  acquired  an  undivided  five-sixths  under  the  de- 
cree on  the  liens^and  acquired  under  the  decree  on  the  mortgage  an  undivided  half 
to  the  extent  of  E.'s  interest,  free  from  prior  liens  at  the  time  of  its  entry.  • 
8.  Mortgage— Foreclosure— Redemption. 

The  purchaser  acquired  the  right  to  redeem  from  the  decrees,  but  lost  his  right 
by  failure  to  exercise  it  before  the  decrees  were  executed. 

4.  Evidence— Made  Competent  by  That  op  Adverse  Party. 

Where  plaintiff  charges  defendant  with  fraud  in  obtaining  property  of  which  de- 
fendant is  in  possession  under  a  sale  under  a  deed  of  trust,  and  plaintiff  offers  the 
deed  of  trust  in  evidence  for  a  limited  purpose,  defendant  may  introduce  the  same 
in  evidence  to  explain  his  possession  and  to  disprove  fraud. 

5.  Trial— Instructions. 

The  court  should  charge  upon  decisive  rules  of  law  called  to  Its  attention  by  spe- 
cial charges,  though  they  are  not  technically  correct  in  every  particular. 

6.  Appeal— Review— Cross-Assignments  of  Error. 

Cross-assignments  of  error  will  not  be  considered  when  they  are  not  referred  to 
in  appellee's  brief,  and  the  independent  propositions  of  the  brief  are  not  predicated 
of  or  germane  to  them. 

7.  Same— Decision— Second  Appeal. 

The  decision  of  a  question  on  appeal  is  conclusive  of  that  question  on  a  subsequent 
appeal. 

Commissioners'  decision.    Appeal  from  district  court,  Brazoria  county. 

Action  by  E.  E.  Smith  against  R.  8.  Willis.  B.  H.  Epperson  and  A.  U» 
Wright  owned  the  Fally  league,  on  which  the  Darrington  plantation  is  situ- 
ated, having  purchased  it  from  the  six  heirs  of  Black  well.  For  the  purchase- 
money  they  executed  and  delivered  their  six  promissory  notes,  each  secured 
by  lien  retained  against  an  undivided  one-sixth  of  tbe  land.  In  February, 
1878,  Epperson  executed  a  mortgage  to  Saliie  Dixon,  containing  the  following 
clauses:  "Do  hereby  bargain,  sell,  and  convey  unto  the  said  Saliie  Dixon,  her 
heirs  and  assigns,  forever,  one  league  of  land  surveyed  in  the  name  of  David 
Fally,  situated  in  Brazoria  county,  upon  which  is  what  is  known  as  the  *  Dar- 
rington Plantation.'  *  *  *  It  is  understood  that  my  interest  in  said  land 
is  the  undivided  one-half  thereof,  and  this  instrument  is  intended  only  to 
cover  that."  This  mortgage  was  recorded  in  Brazoria  county  in  September, 
1878.  On  July  31,  1878,  Wright  conveyed  his  half  interest  in  the  land  to  Ep- 
person, who  assumed  payment  of  all  debts  against  the  Arm  of  Epperson  & 
Wright.  This  deed  was  recorded  in  Brazoria  county,  February  6, 1880.  B. 
H.  Epperson  died,  leaving  a  will  appointing  J.  P.  Russell  and  R.  B.  Epper- 
son general  independent  executors,  and  E.  S.  Epperson  special  independent 
executor.  The  will  was  admitted  to  probate  October  2,  1878,  and  the  execu- 
tors qualified.  On  February  20,  1879,  Epperson's  executors  executed  to  P. 
J.  Willis  &  Bro.  a  deed  of  trust  on  the  league  of  land,  to  secure  the  payment 
of  notes  held  by  Willis  &  Bro.,  amounting  to  about  $20,000*  Lawson,  the 
trustee  named  in  this  deed,  sold  the  land  under  the  deed  of  trust  on  the  4th 
day  of  May,  1880,  to  P.  J.  Willis  &  Bro.,  and  they  took  possession  immedi- 
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ately  thereafter.  P.  J.  Willis  St  Bro.  conveyed  the  land  to  defendant,  and  be 
whs  in  possession  at  the  time  the  execution  under  which  plaintiff  claims  was 
levied  on  the  land.  On  May  20, 1880,  the  Dixon  mortgage  was  foreclosed  on 
an  undivided  one-half  of  the  league,  by  decree  of  the  district  court  of  Marion 
county.  On  December  1,  1880,  plaintiff  recovered  judgment  in  the  district 
•court  of  Marion  county  against  the  executors  of  Epperson,  and  against  A.  U. 
Wright  as  surviving  partner,  for  $1,283.83.  On  May  24,  1881,  the  heirs  of 
Black  well  obtained  judgment  against  the  executors  of  Epperson  upon  the  pur- 
chase-money notes  executed  by  Epperson  &  Wright,  and  foreclosing  the  liens 
upon  the  undivided  five-sixths  of  the  land.  This  judgment  recited  that  the 
note  given  by  Epperson  &  Wright  for  the  other  one-sixth 'had  been  paid  off  by 
Epperson,  and  the  vendor's  lien  thereon  discharged.  On  June  21, 1881,  ex- 
ecution was  issued  against  the  executors  of  Epperson  on  the  judgment,  in  fa- 
vor of  plaintiff,  under  which  the  entire  league  was  sold  in  September,  1881, 
and  bought  in  for  plaintiff  by  his  attorney;  who  afterwards  on  May  5,  1883, 
conveyed  the  land  by  quitclaim  deed  to  plaintiff.  On  November  1, 1881,  five- 
sixths  undivided  interest  in  the  league  were  sold  under  an  order  of  sale  issued 
on  tbe'decree  of  foreclosure  in  favor  of  the  Black  well  heirs.  Defendant  pur- 
chased at  this  sale.  In  April,  1882,  an  undivided  half  interest  in  the  league 
was  sold  under  an  order  of  sale  issued  on  the  decree  of  foreclosure  in  favor  of 
Dixon,  and  defendant  purchased  at  this  sale.  On  a  former  trial  in  the  court 
below  there  were  verdict  and  judgment  for  plaintiff  for  one-sixth  of  the  land, 
and  for  an  annual  rent  from  the  date  of  bis  purchase*.  Defendant  appealed, 
and  the  judgment  was  reversed,  and  the  cause  remanded.  66  Tex.  43.  On 
the  last  trial  there  were  verdict  and  judgment  for  plaintiff  for  an  undivided 
one-twelfth  of  the  land,  and  $2,000  as  rent  therefor.  Defendant  appeals. 
0.  E.  Mann,  for  appellant.    G,  W*  <&  F.  J,  Duff,  for  appellee. 

Acker,  J.  It  is  contended  that  the  court  erred  in  refusing  to  give  special 
charges  requested  by  appellant,  to  the  effect  that  the  decree  of  foreclosure  in 
favor  of  the  Black  well  heirs  recites  that  Epperson  paid  the  one-sixth  of  the 
purchase  money,  which  freed  the  undivided  one-sixth  of  the  land  from  the  ven- 
dor's lien,  and  the  plaintiff  cannot  recover  the  one-twelfth  he  claims,  unless 
he  shows  that  Epperson  paid  the  one-sixth  before  he  bought  from  Wright; 
"and,  having  failed  to  so  prove,  your  verdict  must  be  for  the  defendant." 
That  the  recitation  in  the  judgment  of  foreclosure  in  favor  of  the  Black  well 
heirs  admits  that  the  note  of  Wright  &  Epperson  for  the  undivided  one- 
sixth,  which  was  free  from  lien,  became  free  because  Epperson  paid  the  note. 
This  recitation  binds  the  plaintiff,  who  claims  under  Epperson  by  subsequent 
purchase,  and  under  this  admission  defendant,  purchasing  under  the  liens  in 
favor  of  the  Black  well  heirs  and  Dixon,  gets  title  to  all  the  land.  That  the 
Dixon  mortgage,  by  conveying  title  to  the  whole  league  of  land,  and  then  re- 
citing the  interest  to  be  an  undivided  one-half,  and  by  the  use  of  the  word 
"convey, "  makes  an  estoppel,  which  estoppel  binds  the  plaintiff,  as  subsequent 
purchaser  under  Epperson,  from  claiming  that  Epperson  did  not  have  an  un- 
incumbered half  interest  with  which  to  satisfy  the  Dixon  lien.  That  the  pur- 
chase by  defendant  of  five-sixths  undivided  interest  in  the  land«under  the 
judgment  of  foreclosure  in  favor  of  the  Black  well  heirs,  and  the  purchase  by 
defendant  of  the  undivided  one-half  interest  under  the  Dixon  judgment,  gave 
defendant  the  whole  right,  title,  and  interest  of  the  estate  of  B.  H.  Epperson 
in  the  land,  in  that  the  said  judgments  show  that  Epperson  &  Wright  bought 
the  whole  of  the  land,  and  gave  vendor's  liens  thereon  for  the  purchase  money, 
and  that  Epperson  afterwards  gave  the  Dixon  mortgage  on  an  undivided  one- 
half  of  the  whole;  and  the  judgment  in  favor  of  the  Black  well  heirs  shows 
that  B.  H.  Epperson,  in  his  life-time,  paid  off  the  vendor's  lien  on  an  undi- 
vided one-sixth;  and  the  orders  of  sale  on  said  respective  judgments,  and  the 
sales  and  deeds  thereunder,  show  that  defendant,  B.  3.  Willis,  bought  the  un- 
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divided  five-sixths  under  the  decree  in  favor  of  the  Blackwell  heirs,  and  then 
bought  all  of  Dixon's  lien  interest  of  an  undivided  one-half  of  the  whole,  as 
tax  as  the  estate  of  Epperson  had  land  left  to  meet  his  contract  with  Dixon 
for  the  undivided  one-half.  That  the  defendant  had*  acquired  an  undivided 
five-sixths  of  the  land  under  the  decree  in  favor  of  the  Blackwell  heirs,  and 
an  undivided  half  interest  under  the  Dixon  decree,  and  that  at  the  date  of  the 
levy  of  the  execution  and  sale  thereunder,  under  which  plaintiff  claims,  Ep- 
person's estate  could  assert  no  interest  in  the  land,  except  the  right  to  redeem 
from  the  Blackwell  and  Dixon  liens;  and,  the  plaintiff  having  failed  to  re- 
deem, the  defendant,  by  subsequent  purchase  under  said  liens,  acquired  title 
to  the  land,  clear  of  any  rights  plaintiff  acquired  under  his  purchase  at  the  ex- 
ecution sale. 

While  some  of  the  special  charges  requested  and  refused  may  not  be  tech- 
nically correct  in  every  particular,  they  were  sufficient  to  call  the  attention  of 
the  court  to  the  rules  of  law  which  we  think  applicable  to  and  decisive  of  the 
controlling  question  in  this  case.  If  Epperson  paid  the  one-sixth  of  the  pur- 
chase money  to  the  heirs  of  Blackwell,  which  released  the  land  to  that  extent 
from  the  vendor's  lien,  during  the  existence  of  the  partnership  of  Epperson  <fc 
Wright,  then  the  presumption  would  obtain  that  the  payment  was  made  with 
partnership  funds. 

We  think  it  unnecessary,  however,  to  further  discuss  this  point;  for  the 
execution  under  which  appellee  purchased  was  not  against  the  Arm  of  Epper- 
son &  Wright,  but  against  the  estate  of  Epperson  in  the  hands  of  the  execu- 
tors. Under  this  writ,  only  the  property  of  Epperson's  estate,  or  the  interest 
of  that  estate  in  the  property  belonging  to  the  firm  of  Wright  &  Epperson, 
could  be  levied.  If  appellee  relied  for  recovery  upon  the  fact  that  the  land 
was  the  property  of  the  firm  at  the  time  the  levy  was  made  under  which  he 
purchased,  the  decree  of  foreclosure  in  favor  of  the  Blackwell  heirs  reciting 
that  Epperson  paid  the  one-sixth  of  the  purchase  money*  it  devolved  upon 
him  to  prove  that  the  payment  was  made  during  the  existence  of  the  part- 
nership of  Epperson  &  Wright.  Appellee  contends  that,  as  there  was  no 
evidence  as  to  the  time  when  this  payment  was  made,  it  must  be  presumed 
that  it  was  made  at  the  time  of  the  purchase.  Such  presumption  cannot  be 
indulged  in  the  face  of  the  recitation  in  the  deeds  to  Epperson  &  Wright  that 
no  part  of  the  purchase  money  was  paid  at  the  time  of  the  purchase.  Appellee, 
having  purchased  under  an  execution  against  the  estate  of  Epperson,  is  in 
privity  with  Epperson,  and  has  in  virtue  of  his  purchase  only  such  rights  as 
Epperson's  estate  had  at  the  time  of  the  levy  of  the  execution.  Being  a  privy 
in  estate  with  Epperson,  he  is  bound  by  the  recitations  in  the  decree  in  favor 
of  the  Blackwell  heirs,  as  Epperson  would  be. 

Did  the  release  of  the  vendor's  lien  against  one-sixth  of  the  land,  obtained 
by  the  payment  of  one-sixth  of  the  purchase  money  by  Epperson,  inure  to  the 
benefit  of  the  Dixon  mortgage?  It  was,  in  effect,  decided  on  the  former  ap- 
peal that  it  did,  if  the  mortgage  contained  sufficient  covenants  of  warranty. 
(The  mortgage  was  not  in  evidence  on  the  former  appeal.)  It  is  conceded 
that  the  mortgage  contains  no  express  covenants  of  warranty,  but  it  is  con- 
tended that  the  recitations  in  the  conveying  clause,  the  use  of  the  word  "con- 
vey," the  recitation  that  Epperson  owned  an  undivided  half  of  the  land,  to- 
gether with  the  recitation  in  the  decree  in  favor  of  the  Blackwell  heirs*  con- 
stitute an  estoppel  against  Epperson,  and  those  in  privity  with  him. 

Mr.  Justice  Nelson,  delivering  the  unanimous  opinion  of  the  court  in 
Van  Rensselaer  v.  Kearney*  11  How.  325,  after  a  very  full  review  of  maiiy 
leading  authorities,  says:  "The  principle  deducible  from  these  authorities 
seems  to  be  that,  whatever  may  be  the  form  or  nature  of  the  conveyance  used 
to  pass  real  property,  if  the  grantor  sets  forth  on  the  face  of  the  instrument, 
by  way  of  recital  or  averment,  that  he  is  seised  or  possessed  of  a  particular 
estate  in  the  premises,  and  which  estate  the  deed  purports  to  convey,  or,  what 
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is  the  same  thing,  if  the  seisin  or  possession  of  a  particular  estate  is  affirmed 
in  the  deed,  either  in  express  terms,  or  by  necessary  implication,  the  grantor, 
and  all  persons  in  privity  with  him,  shall  be  estopped  from  ever  afterwards 
denying  that  he  was  so  seised  and  possessed  at  the  time  he  made  the  convey- 
ance. The  estoppel  works  upon  the  estate,  and  binds  an  after-acquired  title, 
as  between  parties  and  privies."  Carver  v.  Jackson,  4  Pet.  7;  Irvine  v.  Ir- 
vine, 9  Wall.  625;  Box  v.  Lawrence,  14  Tex.  556,  556:  Parker  v.  Campbell, 
21  Tex.  763;  Kimbro  v.  Hamilton,  28  Tex.  561;  Perrin  v.  Perrin,  62  Tex. 
479,  480. 

If  Epperson  would  be  estopped  from  denying  that  his  payment  of  one-sixth 
of  the  purchase  money,  and  consequent  release  of  that  much  of  the  land  from 
the  vendor's  lien,  inured  to  the  benefit  of,  and  that  the  one-sixth  of  the  land 
thereby  became  subject  to,  the  Dixon  mortgage,  it  seems  that  appellee,  claim- 
ing under  Epperson  by  purchase  subsequent,  and  with  notice,  would  be  like- 
wise estopped. 

Under  the  recitations  in  the  decree  of  foreclosure  in  favor  of  the  Blackwell 
heirs,  and  the  recitations  in  the  mortgage  deed  to  Dixon,  Epperson  could  not 
be  heard  to  deny  that  appellant  acquired  an  undivided  five-sixths  of  the  land 
by  his  purchase  under  the  former  decree,  nor  could  he  be  heard  to  deny  that 
appellant  acquired  an  undivided  half  of  the  land  by  his  purchase  under  the 
decree  of  foreclosure  in  favor  of  Dixon,  to  the  extent  of  the  interest  owned  by 
him  in  the  land  free  from  prior  liens  at  the  time  the  decree  of  foreclosure  was 
entered.  We  think  that  appellee  is  equally  estopped.  At  the  time  the  execu- 
tion was  levied  under  which  appellee  claims,  he  had  notice  of  the  decrees  fore- 
closing the  liens  in  favor  of  the  Blackwell  heirs  and  Dixon,  and  by  his  pur- 
chase he  acquired  only  the  equity  of  redemption  then  held  by  Epperson's  es- 
tate. He  acquired  the  right  to  redeem  the  land  from  the  decrees  of  foreclos- 
ure at  any  time  prior  to  the  execution  of  these  decrees  by  sales  made  there- 
under. There  is  no  pretense  that  he  ever  offered  to  exercise  his  right  to  re- 
deem, and  we  think  his  right  was  lost  by  the  execution  of  the  decrees.  Fisher 
v.  Foote,  25  Tex.  Supp.  311;  Willis  v.  Smith,  66  Tex.  48. 

We  think  the  court  erred  in  refusing  to  charge  the  Jury  upon  the  questions 
presented  by  the  special  charges  requested. 

It  is  also  insisted  that  the  court  erred  in  excluding  the  deeds  of  trust  exe- 
cuted by  the  executors  of  Epperson  to  Farley  and  Lawson,  trustees,  to  secure 
the  indebtedness  of  the  estate  to  P.  J.  Willis  &  Bro.  The  objection  to  these 
instruments  was  upon  the  ground  that  the  executors  had  no  power  to  execute 
them.  This  question  was  decided  against  appellant  on  the  former  appeal,  the 
instruments  having  been  offered  and  excluded  on  the  former  trial  on  the  same 
ground.  We  are  bound  by  the  decision  then  made,  however  much  we  may  be 
inclined  to  a  different  view. 

Appellee  had  charged  in  his  petition  that  appellant  had  fraudulently  taken 
a  large  quantity  of  personal  property  belonging  to  the  Epperson  estate,  and 
had  never  accounted  to  the  estate  for  the  proceeds  of  the  property,  and  also 
charged  appellant  with  fraud  in  his  several  purchases  of  the  land.  Appellant 
was  in  possession  of  the  land  and  personal  property  under  sales  and  purchases 
under  these  deeds  of  trust  at  the  time  appellee's  execution  was  levied.  Ap- 
pellee had  introduced  the  deeds  of  trust  in  evidence  for  a  limited  purpose,  and 
we  think  appellant  should  have  been  permitted  to  offer  them  for  any  purpose, 
except  to  prove  title.  Under  the  former  decision  in  this  case,  they  were  not 
admissible  for  the  purpose  of  proving  title  in  appellant,  but,  after  they  had 
t)een  offered  by  appellee  for  a  limited  purpose,  we  think  they  should  have  been 
admitted  in  behalf  of  appellant,  to  show  how  he  came  into  possession  of  the 
personal  property,  and  as  tending  to  disprove  the  charge  of  fraud.  We  deem 
it  unnecessary  to  consider  other  questions  presented,  as  they  become  imma- 
terial under  our  view  of  the  law  of  the  case. 

Appellee  filed  cross-assignments  of  error,  but  they  are  not  referred  to  in  his 
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brief,  nor  are  the  independent  propositions  contained  in  his  brief  predicated 
upon  his  assignments  of  error,  nor  are  they  in  any  way  germane  to  his  as- 
signments. The  questions  attempted  to  be  presented  by  appellee's  independent 
propositions  cannot,  therefore,  be  considered. 

Because  of  the  errors  indicated,  we  are  of  opinion  that  the  judgment  of  the . 
♦court  below  should  be  reversed,  and  the  cause  remanded. 

Stayton,  G.  J.  Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  judgment  reversed,  and  cause  remanded. 

Bttllock  et  al.  u.  Smith  et  al* 
(Supreme  Court  cf  Texas.    January  86, 1889.) 

1.  Evidekoe— Hearsay. 

Where  plaintiff  in  trespass  to  try  title  claims  through  a  deed  from  defendant's  an* 
cestor,  which  defendant  alleges  to  be  a  forgery,  and  to  have  been  procured  by  fraud, 
evidence  of  conversations  with  such  ancestor  and  the  grantee  in  such  deed,  con 
corning  the  circumstances  of  the  execution  of  the  deed  after  the  grantee  had  parted 
with  his  title,  is  inadmissible. 

H.  Adverse  Possession— Contest  of  Claim. 

Where  defendant  alleges  adverse  possession,  evidence  that  while  he  was  in  pos- 
session his  right  was  u contested n  is  properly  excluded;  the  only  available  contest 
being  by  suit  carried  to  judgment. 

Z.  Same— Extent  of  Limits. 

Possession  resumed  by  a  grantor  cannot  be  held  to  be  under  color  of  his  original 
grant,  and  his  claim  under  the  statute  of  limitations  is  restricted  to  the  limits  of 
his  actual  occupation,  unless  they  embrace  less  than  640  acres,  and  his  title  by  ad- 
verse possession  matures  before  Rev.  St.  Tex.  took  effect,  in  which  case  he  is  re- 
strictea  to  540  acres,  including  his  improvements  as  occupied.  If  such  title  matures 
after  the  Revised  Statutes  took  effect,  he  is  restricted  to  100  acres,  unless  a  larger 
area  is  inclosed.    Rev.  St.  Tex.  art.  81$5. 

4.  Tkial— Inbtbuotionb. 

Where  plaintiff  claims  under  a  deed  of  200  acres  on  a  certain  creek,  to  include 
improvements  as  the  purchaser  may  request,  and  some  words  are  evidently  omitted 
in  the  deed,  and  the  evidence  shows,  several  improvements  on  the  creek,  but  does 
not  show  that  the  land  intended  to  be  conveyed  is  embraced  in  the  field-notes  of 
the  land  claimed  in  the  petition,  error  in  charging  that  the  evidenoe  shows  that  the 
land  is  not  included  in  such  field-notes  is  harmless. 

5.  Trespass  to  Tbt  Title— Stale  Demand. 

The  plea  of  stale  demand  is  not  applicable,  where  plaintiff  claims  under  legal 
title. 

Appeal  from  district  court,  Angelina  county. 

Trespass  to  try  title  by  Anna  V.  Bullock  and  husband  against  Olive  Smith 
*nd  others.  Plaintiff  appeals.  By  Rev.  St.  Tex.  art.  3195,  "the  peaceable 
and  adverse  possession  contemplated  in  the  preceding  article  *  *  *  shall 
be  construed  to  embrace  not  more  than  160  acres,  including  the  improvements 
on  the  number  of  acres  actually  inclosed,  should  the  same  exceed  160  acres. " 

N.  J.  Totonvend,  Wheeler  &  ChemutU  and  Ingraham  <ft  Ratoliff,  for  appel- 
lants.    Wharton  Branch,  for  appellees. 

Gaines,  J.  This  was  an  action  of  trespass  to  try  title  brought  by  the  ap- 
pellant Anna  V.  Bullock,  joined  by  her  husband,  against  the  appellees,  to 
recover  two  tracts  of  land,  parts  of  a  league  of  land  granted  by  authority  of 
the  state  of  Coahuila  and  Texas  to  Thomas  Smith.  The  league  is  a  parallelo- 
gram extending  in  a  general  direction  east  and  west.  The  first  tract  described 
in  the  petition  consists  of  1,107  acres,  taken  off  of  the  west  end ;  not  embrac- 
ing, however,  200  acres  on  the  north-west  corner.  The  second  tract  embraces 
Also  1,107  acres,  and  is  taken  off  the  east  end  of  the  league  by  a  line  running 
parallel  to  its  east  boundary.    The  plaintiff  claimed  under  a  deed  purporting 
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to  have  been  executed  by  Thomas  Smith  on  the  28th  day  of  December,  1838, 
and  purporting  to  convey  the  premises  in  controversy  to  one  William  Gann. 
The  defendants  claimed  the  first  tract  as  heirs  of  Thomas  Smith,  the  original 
grantee,  and  the  second  as  heirs  both  of  Thomas  Smith  and  of  his  wife,  Olive 
Smith.  They  set  up  the  statute  of  limitations  and  stale  demand;  and  also 
answered  specially  that  the  deed  from  Smith  to  Gann  was  not  executed  by 
Smith  or  his  authority,  and  that  it  was  procured  by  fraud.  The  fraud  was 
alleged  to  consist  in  this:  that  Smith  agreed  with  Gann  to  convey  to  him  the 
land  in  controversy,  in  consideration  of  a  sale  to  him  by  Gann  of  a  land  cer- 
tificate, which  the  latter  represented  and  warranted  to  be  good,  that.  Smith 
being  illiterate,  Gann  caused  the  deed  to  be  prepared,  and  read  it  to  Smith  as 
containing  the  terms  of  the  contract  agreed  upon  by  them,  in  which,  among 
other  things,  it  was  stipulated  that,  if  the  certificate  was  not  valid,  the  agree- 
ment to  convey  the  land  should  be  void;  and  that  by  this  fraudulent  device 
he  procured  Smith's  execution  of  the  deed.  They  also  pleaded  that  the  league 
of  land  was  originally  located  by  Stephen  Stanly  for  Thomas  Smith,  and  that 
Stanly  was  to  have  one-half  of  the  land  for  his  services;  that  a  parol  parti- 
tion was  had  between  Smith  and  Stanly,  in  which  the  east  half  was  set  apart 
to  Stanly;  and  that  Olive  Smith,  the  wife  of  Thomas  Smith,  was  the  daughter 
of  Stanly,  and  that  in  the  division  of  his  estate  upon  his  death  the  1,107  acres 
on  the  east  end  of  the  league  in  controversy  in  this  suit  were  allotted  to  her. 
Upon  the  trial  there  was  also  a  controversy  concerning  200  acres  of  land  pur- 
porting to  have  been  conveyed  by  Thomas  Smith  to  Jordan  Smith  in  January, 
1839.  The  defendants  also  denied  that  this  deed  was  executed  by  their  an- 
cestor.   The  answers  were  verified  by  oath. 

Upon  the  trial  the  plaintiffs  introduced  the  deed  from  Thomas  Smith  to- 
William  Gann;  a  deed  from  Gann  to  F.  T.  Phillips  and  J  8.  Roberts,  and  a 
regular  chain  of  conveyances  from  the  last-named  grantees  down  to  plaintiff 
Anna  V.  Bullock,  the  wife  of  her  co-plaintiff  The  deed  from  Gann  to  Rob- 
erts and  Phillips  was  dated  May  18, 1839.  The  defendants  introduced  testi- 
mony tending  to  show  that  the  deed  from  Thomas  Smith  to  Gann  was  a  for* 
gery,  and  also  that  the  allegations  in  their  answer  in  reference  to  fraud  in  the- 
procurement  of  the  deed  were  true. 

The  truth  of  the  last-named  plea  became  an  important  issue  upon  the  triaL 
Such  being  the  state  of  the  case,  a  witness  was  permitted  to  testify,  over  the- 
objection  of  plaintiffs,  as  follows:  "1  heard  Gann  say  [referring  to  the 
Smiths]  the  whole  set  of  them  were  a  pack  of  fools.  1  knew  from  what  1 
heard  both  of  them  say  that  Gann  was  to  convey  to  Smith  a  valid  land  certifi- 
cate, and  that  Smith  was  to  convey  to  Gann  3,121  acres  of  land,  which  was. 
considered  a  swap  between  said  Gann  and  Smith.  Smith  made  a  deed  to  the 
land  under  the  impression  that  he  was  receiving  a  valid  land  certificate,  but 
Gann  gave  him  a  spurious  land  certificate  for  a  league  of  land.  Smith  wanted 
to  go  on  Red  River  to  locate,  and  for  this  reason  he  made  the  swap  with 
Gann.  Gann  paid  him  no  money.  This  I  learned  from*  a  conversation  with 
both  parties,  while  trying  to  settle  the  matter.  The  reason  why  Smith  wanted 
to  swap,  1  think,  I  only  learned  from  Smith  and  his  wife.  Thomas  and  Olive- 
Smith  claimed  that  Gann  was  to  return  the  land  to  them  if  the  certificate  was 
not  good.  Gann  said  he  was  willing  to  turn  the  land  back  to  them,  but  could 
not,  as  he  had  sold  it."  Gann  having  parted  with  his  title  to  the,  land  at  the 
time  these  conversations  took  place,  the  evidence  was  hearsay  and  should  have 
been  excluded.  The  error  in  admitting  this  evidence  requires  a  reversal  of 
the  judgment.  Since  the  case  will  be  remanded  for  a  new  trial,  the  assign- 
ments of  error  which  call  in  question  the  sufficiency  of  the  evidence  to  sup- 
port the  verdict  will  not  be  discussed.  There  are,  however,  some  other  as- 
signments which  demand  consideration. 

The  court  charged  the  jury,  in  effect,  that  if  defendants,  or  any  one  for 
them,  had  possession  of  the  land  in  controversy,  or  any  part  of  it,  at  any 
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time  before  the  bringing  of  the  suit,  and  plaintiffs  knew  of  such  possession, 
or  might  by  reasonable  diligence  have  known  of  it,  and  negligently  delayed 
the  bringing  of  their  suit  for  10  years,  the  jury  should  find  for  defendants 
upon  their  plea  of  stale  demand.  This,  we  think,  was  error.  Tha  plaintiflfe 
claimed  only  under  a  legal  title,  and  the  plea  of  stale  demand  was  not  appli- 
cable to  their  case.  Harvey  v.  dimming*,  68  Tex.  599,  5  S.  W.  Rep.  513; 
Wilson  v.  Simpson,  68  Tex.  306,  4  S.  W.  Itep.  839. 

The  sixth  assignment  of  error  is  as  follows:  "  The  court  erred  in  section  25 
of  its  charge,  as  follows:  *  If  you  believe  that  plaintiffs  have  title  to  the  land, 
and  you  believe  that  the  defendants,  or  any  one  of  them,  or  some  one  for 
them,  had  peaceable  adverse  possession  of  the  land  in  suit,  using,  cultivating, 
and  enjoying  the  same,  openly  claiming  it  adversely  to  all  others  as  their  own, 
prior  to  the  institution  of  this  suit  on  July  24,  A.  D.  1882,  you  will  find  for 
the  defendants.  .  If  you  find  they  have  had  such  possession  of  any  particular 
tracts,  and  not  possession  of  the  whole,  you  will  find  for  the  defendants  for 
such  tract  or  tracts  as  they  may  have  shown  you  they  had  possession  of." 

If  the  deed  from  Thomas  Smith  to  Gann  was  shown  to  be  a  forgery,  then 
the  defendants  had  the  title  without  the  aid  of  the  statute  of  limitations.  If, 
however,  that  deed  was  executed  by  Smith,  then,  when  he  or  his  heirs  re- 
sumed possession  of  the  land,  having  conveyed  the  title  he  formerly  had, 
neither  he  nor  they  can  be  held  to  have  been  in  possession  under  color  of  his 
original  grant.  The  claim  under  the  statute  of  limitations  would  be  restricted 
to  the  limits  of  the  actual  occupation,  or,  if  the  land  actually  occupied  was  less 
than  640  acres,  then  to  that  number  of  acres,  to  include  the  improvements  as 
occupied;  provided  the  title  by  limitation  matured  before  the  He  vised  Statutes 
went  into  effect.  If  the  title  by  limitation  did  not  mature  until  the  present 
law  went  into  operation,  then  the  claim  would  be  limited  to  160  acres,  unless 
a  larger  area  was  in  fact  Inclosed. 

That  portion  of  the  charge  of  the  court  is  complained  of  which  relates  to 
the  200  acres  of  land  conveyed  by  Thomas  Smith  to  Jordan  Smith.  Plaintiffs 
showed  a  regular  chain  of  title  to  this  tract.  But  we  have  been  unable  to  de- 
termine whether  it  is  a  part  of  the  land  described  in  the  petition  or  not.  The 
description  in  the  deed  is:  "The  following  two  hundred  acres  of  land  situated 
in  Nacogdoches  county,  on  Paphir's  creek;  said  land  to  be  surveyed  so  as  to 
include  the  improvements  according  as  the  purchaser  may  request,  which  Ir 
the  said  Thomas  Smith,  who  conveyed  all  my  right,  title,  and  interest  to  the 
land."  The  language  here  quoted  indicates  that  something  has  been  inad- 
vertently omitted.  If  the  description  is  to  be  deemed  sufficient  to  convey 
title  to  any  land,  and  to  enable  a  party  claiming  under  the  deed  to  recover, 
such  recovery  could  only  be  had  by  showing  by  parol  the  improvement  then 
owned  by  Smith,  and  intended  to  be  conveyed.  The  deed  only  informs  us 
that  it  is  land  embracing  an  improvement  on  Paphir's  creek.  The  defendants 
pleaded  that  the  200  acres  intended  to  be  conveyed  were  the  tract  in  the  north- 
west  corner  of  the  league,  which  is  not  embraced  in  the  field-notes  of  the  land 
claimed  in  the  petition.  The  court  seems  to  have  concluded  that  the  proof 
showed  this.  At  all  events,  we  think  that  the  plaintiffs  failed  to  make  a 
case  which  entitled  them  to  recover  any  200  acres  of  land  embraced  within  the 
field-notes  set  out  in  the  petition.  The  evidence  shows  that  there  was  at  least 
more  than  one  improvement  on  Paphir's  creek.  Hence,  if  the  court  erred  in 
its  conclusion,  the  error  did  not  operate  to  the  prejudice  of  appellants. 

The  appellants  also  insist  that  the  court  erred  in  refusing  to  admit  in  evi« 
dence  certain  testimony  to  the  effect  that  while  Olive  Smith  was  in  possession 
of  a  part  of  the  league  her  right  was  "contested."  If  she  was  holding  ad- 
versely, the  only  contest  that  would  have  affected  her  claim  of  title  by  the 
statute  of  limitations  would  have  been  a  suit  prosecuted  to  judgment.  We 
do  not  see  that  the  evidence  was  relevant  to  any  issue  in  the  case,  and  are  of 
opinion  that  it  was  properly  excluded. 
v.lOs.w.no.10 — 44 
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The  defense  of  fraud,  and  the  claim  under  the  title  set  up  by  defendants,  as 
the  heirs  of  the  wife  of  Thomas  Smith,  through  the  locative  interest  alleged 
to  have  been  set  apart  to  her  father,  Stanly,  were  both  equitable  claims,  to 
which,  it  seems,  the  plea  of  stale  demand  would  have  been  applicable,  if  it 
had  been  pleaded.  But  the  plaintiffs  did  not  reply  to  the  answer.  If  the  de- 
fendants had  brought  the  suit,  and  plaintiffs  had  pleaded  not  guilty,  it  may 
be  that  the  defense  of  stale  demand  could  have  been  admitted  under  that  plea. 
It  would  seem  the  fact  that  Smith  and  the  defendants  may  have  resumed  pos- 
session of  the  land  would  not  have  relieved  them  from  the  effect  of  their 
laches  in  failing  to  bring  suit  to  enforce  their  righto  growing  out  of  the  al- 
leged fraud  in  the  execution  of  the  deed  to  Gann,  or  out  of  the  alleged  setting 
apart  to  Stanly  of  a  part  of  the  land  in  satisfaction  of  his  locative  interest. 
Walet  v.  Haskins,  68  Tex.  418,  4  8.  W.  Rep.  596.  On  account  of  the  errors 
indicated,  the  judgment  is  reversed,  and  the  cause  remanded. 


HOLLIDAY  V.  HOLLEDAY. 

(Supreme  Court  of  Texas.    February  1, 1889.) 

New  Trial— Absence  of  Client  and  Attobnets— Application— Meritorious  De- 
fense. 

In  reply  to  a  request  by  defendant's  attorney  to  see  the  judge  relative  to  the  time 
of  trial  of  a  ease,  plaintiff's  attorneys  wrote  that  they  were  wining,  if  the  judge 
should  permit,  to  set  the  case  for  such  time  as  would  suit  defendant's  counsel ;  and 
afterwards  wrote  that  they  were  willing  to  let  defendant's  attorney  suggest  the 
day  of  trial  at  any  time  during  the  first  two  weeks  of  court  The  day  was  set  by 
the  latter,  but  the  Judge,  whose  consent  had  not  been  obtained,  set  the  case  five 
days  in  advance  of  tne  day  fixed:  and,  neither  the  defendant  nor  his  attorney  be- 
ing present,  judgment  was  rendered  for  plaintiff.  Defendant's  attorney  did  not 
know  of  the  action  of  the  judge,  and,  the  defendant  was  informed  thereof  two 
days  before  the  trial,  but  was  unable  to  be  present  on  account  of  sickness.  Held, 
that  though  the  absence  of  the  attorney  and  defendant  was  satisfactorily  accounted 
for,  a  motion  for  new  trial  will  not  be  granted  where  no  facte  are  set  out  showing 
a  meritorious  defense. 

Appeal  from  district  court,  Brazos  county. 

/.  Barl  Preston,  for  appellant.    Ford  <fc  Doremus,  for  appellee. 

Henry,  J.  The  district  court  for  Brazos  county  convened  the  first  Mon- 
day in  September ,  1888,  which  was  the  3d  day  of  the  month,  and  its  term  by 
law  is  six  weeks.  On  the  30th  day  of -August,  1888,  four  days  before  the 
court  convened,  appellant's  counsel  addressed  the  following  letter  to  Ford  & 
Doremus,  attorneys  for  plaintiff: 

"Nayasota,  Texas,  August  80,  1888. 

"Messrs.  Ford  A  Doremus,  Bryan,  Texas— Gentlemen:  Please  see  Judge 
Henderson,  and  get  his  permission  to  set  Holliday  vs.  Holliday  for  some  day 
in  the  last  week  in  September.  I  shall  leave  early  next  week  for  the  Fan- 
handle,  to  attend  court,  and  cannot  tell  how  long  I  may  be  detained  up  there. 
Please  oblige  me.  Yours,  truly,  J.  £•  Preston." 

On  the  same  day  plaintiff's  counsel  wrote  defendant's  counsel  as  follows: 

"Bryan,  Texas,  August  30, 1888. 

u  J.  Barl  Preston— Dear  Sir:  We  are  willing  to  set  the  Holliday  case,  if 
the  Judge  will  permit,  which  we  think  he  will,  at  any  time  that  will  best  suit 
your  convenience  during  the  first  two  weeks  of  court.  We  want  to  try  case. 
Cannot  agree  to  a  later  date.  Or  we  will  let  the  case  come  up  on  regular  call 
as  may  suit  you  best.  Yours,  truly,  Ford  &  Doremus." 

On  the  1st  day  of  September  plaintiffs  counsel  addressed  the  following  let- 
ter to  defendant's  counsel : 
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"Bryan,  Texas,  9, 1, 1888. 
UJ.  Earl  Preston,  Attorney  at  Law — Dear  Sir:  Yours  to  hand,  and  no 
doubt  written  before  ours  reached  you.  We  are  willing  to  set  some  day  dur- 
ing the  first  two  weeks  of  court,  and  will  be  willing  that  you  suggest  the  day; 
otherwise  we  feel  that  the  case  should  take  its  course  on  the  docket.  We 
want  to  dispose  of  this  case  at  this  term  of  the  court.    Yours,  &c., 

"Ford  &  Doremus." 

September  8, 1888,  defendant's  counsel,  in  answer  to  the  last  foregoing  let- 
ter from  appellee's  counsel,  answered  as  follows: 

"Navasota,  Texas,  Sept.  8, 1888. 
"Messrs.  Ford  &  Dor  emus  f  Bryan,  Texas — Gentlemen:  I  am  in  receipt 
of  your  favor  in  which  you  state  that  you  are  willing  to  set  the  Holliday  vs. 
Holliday  for  any  day  during  the  two  first  weeks.  I  have  calculated  my  time 
closely,  and  believe  1  can  reach  Bryan  from  the  Pan  Handle  on  Saturday,  the 
15th  inst.  I  may  not  be  able  to  get  there  before  the  arrival  of  the  south* 
bound  train  in  the  evening.  If  you  should  waive  a  jury,  please  make  the  de- 
mand for  us.  I  trust  to  your  well-known  candor  in  this  matter.  Have 
written  my  client  about  this  matter.  I  believe  we  can  about  get  through 
the  case  Saturday  evening.  If  possible,  I  will  be  there  Saturday  morning. 
"Yours,  truly,  J.  Earl  Preston. 

Qn  the  same  day  appellant's  counsel  wrote  him  the  following  letter: 

"Navasota,  Texas,  Sep.  3, 1888. 

"Lon  Holliday,  Esq.,  Allen  Farm,  Texas— Dear  Sir:  Holliday  vs.  Holli- 
day will  be  set  for  Saturday  the  15th  inst.  Notify  witnesses,  and  recollect  it 
will  be  next  to  impossible  to  get  another  continuance.  If  Mr.  Harrington 
will  not  come,  tender  his  fees.  You  will  also  have  to  pay  $5.00  jury  fee. 
Don't  neglect  this  matter.  Yours,  truly,  J.  Earl  Preston." 

Both  parties  had  filed  their  pleadings  at  a  previous  term.  Appellant's 
pleadings,  if  properly  supported  by  evidence,  would  have  entitled  him  to  re- 
cover the  land  in  controversy. 

The  case,  on  the  10th  day  of  September,  1888,  was  tried,  before  a  jury,  re- 
sulting in  a  verdict  and  judgment  in  favor  of  plaintiff.  Neither  the  defend- 
ant nor  his  attorney  appeared  at  the  trial.  The  judgment  recites  that  the 
plaintiff  appeared  by  attorney,  and  the  defendant  "by  his  answer  filed  in  this 
cause."  The  court  charged  the  jury  to  find  a  verdict  in  favor  of  plaintiff  for 
the  land  sued  for,  and  further  to  find  for  plaintiff  such  rents,  if  any,  as  the 
evidence  showed  him  entitled  to.  The  record  does  not  contain  a  statement 
of  facts.  The  defendant  filed  a  motion  for  new  trial,  and  affidavits  for  and 
against  it  were  heard  by  the  court.  The  above  correspondence  was  made  part 
of  the  motion.  It  appears  from  affidavits  heard  by  the  court  in  connection 
with  the  motion  for  new  trial  that  when  the  case  was  called  on  the  first  day 
of  the  court,  neither  defendant  nor  his  attorney  being  present,  plaintiff's  coun- 
sel called  for  a  jury  in  behalf  of  defendants,  as  requested ;  that  the  case  was 
placed  on  the  jury  docket  by  the  court;  and  that  plaintiff's  attorney  requested 
the  court  to  set  the  case  for  Saturday,  September  15th,  but  the  judge  declined 
to  do  so,  stating  that  the  jury  docket  would  be  disposed  of  before  that  time, 
and  that  he  did  not  feel  authorized  to  hold  a  jury  for  the  trial  of  this  cause. 
The  court  set  the  case  for  September  10th,  and  requested  the  attorney  repre- 
senting the  plaintiff  to  notify  defendant's  attorney,  which  was  done  by  the 
next  mail.  It  also  appeared  that  appellant  was  at  the  place  of  holding  the 
court  on  the  8th  of  September,  and  was  then  informed  by  one  of  plaintiff's 
attorneys  that  the  case  was  set  for  trial  on  the  10th,  and  would  no  doubt  be 
then  tried;  and  that  appellant  left  the  place  of  holding  the  court,  and  on  the 
10th,  the  day  of  the  trial,  telegraphed  to  the  judge:   "Please  pass  my  case 
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until  Preston  can  return  from  North  Texas."  In  connection  with  his  mo- 
tion for  a  new  trial  the  defendant  testified  that  he  was  sick  on  the  day  the 
case  was  tried,  and  unable  to  attend  the  court;  that  his  attendance  at  the 
trial  was  necessary  and  important;  that  he  was  a  witness  in  his  own  behalf, 
and  the  only  witness  within  his  knowledge  of  certain  facts  necessary  and  ma- 
terial to  his  defense;  and  that  he  was  prevented  from  attending  court  and 
testifying  in  said  cause  by  reason  alone  of  his  sickness.  No  facts  sustaining 
defendant's  pleadings,  or  showing  that  he  had  a  meritorious  defense,  were  in 
any  manner  shown  in  connection  with  the  motion.  Defendant's  attorney 
testified  that  he  never  received  the  letter  mailed  to  him  informing  him  that 
the  case  bad  been  set  for  the  10th;  that  at  the  time  the  letter  was  written 
he  was  on  his  way  to  Haskell  county,  and  the  day  case  was  tried  he  was  in 
the  town  of  Haskell,  350  miles  away.  It  does  not  appear  from  the  record 
whether  the  case  was  or  was  not  reached  on  regular  call  of  the  docket  on  or 
before  the  day  on  which  it  was  tried.  The  defendant's  attorney  reached  the 
court  on  the  morning  of  the  15th  of  September,  after  the  trial  was  over. 

Appellant  files  eight  assignments  of  error  substantially  raising  the  points: 
(1)  That  there  was  error  in  trying  the  case  on  a  day  set  by  the  court  And 
plaintiff's  counsel,  in  the  absence  of  defendant  and  his  attorney,  and  without 
notice  to  them;  that  there  was  error  in  overruling  defendant's  motion  for  a 
new  trial;  (3)  that  it  was  error  to  charge  the  jury  to  find  for  plaintiff.  Plain- 
tiff's attorneys,  in  all  of  their  communications  and  correspondence  previous 
to  their  last  letter,  had  expressed  their  own  willingness  to  have  the  case  set 
with,  but  not  without,  the  consent  of  the  judge.  Even  without  this  reserva- 
tion, all  parties  were  charged  with  knowledge  that  it  could  not  be  set  without 
such  consent.  This  led  defendant's  attorney  to  request  those  of  plaintiff  to 
see  the  judge,  and  procure  his  permission.  The  reply  to  this  letter  for  the 
first  time  omitted  mention  of  the  condition,  and  for  the  first  time  agreed  to  a 
day.  The  defendant's  attorney  was  fairly  justified  in  concluding  from  the 
correspondence  that  the  consent  of  the  judge  had  been  obtained.  He  did  in 
fact,  it  seems,  give  it  that  construction,  and  acted  on  it.  The  defendant 
heard  of  the  mistake  only  two  days  before  the  case  was  tried.  On  the  day  of 
the  trial  he  was  unable,  from  sickness,  to  attend  it.  Under  all  the  circum- 
stances, we  do  not  think  he  ought  to  be  prejudiced,  either  for  not  procuring 
another  attorney  or  applying  for  a  continuance.  When  a  motion  for  a  new 
trial  is  made  on  the  ground  that  the  party  making  it  was  not  represented  at 
the  trial,  or,  if  present  in  person  or  by  attorney,  on  the  ground  that  he  had 
no  pleadings  filed,  making  the  issues  on  which  his  rights  depended,  the  rule 
seems  well  established  in  this  state  that,  in  addition  to  excusing  his  absence 
or  failure  to  plead,  the  party  must  also  show,  by  a  sufficiently  circumstantial 
statement,  that  he  has  a  meritorious  cause  of  action  or  defense.  Stating  gen- 
erally that  he  has  a  meritorious  cause  of  action  or  defense  is  not  sufficient. 
Enough  should  be  stated,  supported  by  affidavit,  to  show  at  least  a  prima 
facie  case.  Courts  ought  not,  in  such  cases,  to  set  aside  judgments  rendered, 
except  upon  a  showing  which,  if  true  and  unexplained,  would  change  the  re- 
sult on  a  subsequent  trial.  Cowan  v.  Williams,  49  Tex.  397;  Montgomery 
v.  Carlton,  56  Tex.  431;  Contreras  v.  If  apnea,  61  Tex.  105. 

We  think  that  in  this  case  the  absence  of  the  defendant  and  his  attorney 
from  the  trial  was  sufficiently  accounted  for,  and  if  he  had,  in  support  of  his 
motion  for  new  trial,  shown  facts  supporting  his  pleadings,  or  constituting 
a  meritorious  defense  not  already  pleaded,  his  motion  ought  to  have  been 
granted.  There  being  no  statement  of  facts,  and  the  plaintiff's  petition  show- 
ing a  good  cause  of  action,  we  cannot  hold  that  the  court  erred  in  charging 
the  jury  to  find  a  verdict  for  plaintiff.    We  afiiim  the  judgment 
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ZUNDELL  et  Ctf.  V.  GESS. 

{Supreme  Court  of  Texas.    February  lf  1889.) 

TRU8TS— COKBTRUCTIVB— L«N  ON  HOMESTEAD. 

Plaintiffs,  foreign  bankers,  having  in  their  possession  2,048.95  franos,  worth 
1889.83,  belonging  to  defendant,  sent  him,  by  mistake,  a  check  for  $1,078.06,  which 
he  collected,  believing  the  amount  to  be  the  American  equivalent  of  the  francs, 
and  mingled  it  with  $875.06  of  his  own.  After  spending  some  portion  of  his  money 
in  traveling,  he  bought  a  homestead  in  Texas,  in  which  he  invested  $750  of  the  re- 
mainder, and  his  wife  $800  of  her  separate  funds.  Held,  that  plaintiffs,  having 
failed  to  show  that  the  money  invested  in  the  homestead  was  the  identical  money 
which  they  had  by  mistake  sent  defendant  in  excess  of  the  sum  he  was  entitled  to> 
were  not  entitled  to  a  lien  for  such  excess.  Reversing,  on  rehearing,  9  S.  W.  Rep. 
879. 

On  rehearing.    For  former  decision,  now  reversed,  see  9  S.  W.  Rep.  879. 
Potter  <&  Hughes,  for  appellants.    Davis. &  Qarnett,  for  appellee. 

Staytok,  G.  J.  The  judgment  in  this  cause  was  reversed,  and  rendered  in 
favor  of  appellants,  during  the  Tyler  term  of  this  court,  and  it  is  now  before 
us  on  motion  for  rehearing.  9  S.  W.  Rep.  879.  The  facts,  in  substance,  are 
that  appellee,  having  in  the  hands  of  his  guardian  in  Switzerland  2,043.95 
francs,  ignorant,  however,  of  the  amount,  desired  this  sent  to  him  in  Texas. 
His  guardian  purchased  from  Zundell  &  Co.,  bankers  in  Switzerland,  a  draft 
on  New  York  as  a  means  for  sending  the  money,  or  deposited  it  with  them  to 
be  sent.  By  mistake  made  in  reducing  francs  to  dollars  of  United  States 
coinage,  the  bankers,  instead  of  sending  a  draft  for  $389.32,  the  true  value 
of  the  2,048.95  francs,  delivered  to  them  by  the  guardian  of  appellee,  made 
out  and  sent  to  him  a  draft  for  $1,073.06,  which  he  collected  in  ignorance 
that  it  was  more  than  he  was  entitled  to  receive  from  'his  guardian.  At  the 
time  appellee  received  this  money  from  the  bank  that  collected  the  draft  sent 
to  him  for  appellants,  he  had  $375.06,  otherwise  acquired,  which  he  placed 
-with  that  received  on  the  draft.  After  this  he  made  a  visit  north,  and  spent 
some  money,  but  the  amount  spent  is  not  shown.  On  his  return  to  Texas,  he 
married  and  purchased  a  home  in  Gainesville,  for  which  he  paid  $600,  and  in 
the  improvement  of  this  he  subsequently  expended  $150.  In  the  former  dis- 
position of  this  cause  it  was  thought  that  the  evidence  required  a  holding 
that  the  home  and  improvements  made  thereon  were  paid  for  with  the  re- 
mainder of  the  mixed  fund  held  by  appellee  when  he  started  on  his  visit 
north;  and  under  that  view  of  the  facts  it  was  held  that,  while  the  alienage 
-of  appellants  would  forbid  the  enforcement  of  a  constructive  trust  through 
which  appellants  might  assert  ownership  in  the  specific  property  bought  with 
that  fund,  yet  that  they  might,  by  reason  of  the  facts,  have  and  enforce  a  lien 
on  the  property  bought,  to  secure  the  payment  of  the  sum  due  from  appellee 
to  them,  and  judgment  was  so  entered. 

To  entitle  appellants  to  this  relief,  it  is  necessary  that  they  shall  have 
traced  their  money  into  the  property  against  which  the  claim  is  asserted;  for, 
if  this  be  not  done,  it  cannot  be  held  that  one  who  knowingly  or  ignorantly 
receives  the  money  of  another,  and  expends  it  in  the  payment  of  debts  or 
otherwise,  thereby  creates  a  lien  on  any  or  all  of  his  property,  or  confers 
upon  the  person  whose  money  is  so  used  any  right  other  than  that  held  by 
-ordinary  creditors.  It  seems  impossible  for  appellants  to  show  that  $683.74 
of  the  money  collected  on  the  draft  sent  by  them  to  appellee,  or  the  repre- 
sses tative  of  this,  was  actually  used  in  the  purchase  and  improvement  of  the 
property;  for,  when  appellant  went  north,  he  had  in  his  possession  $1,448.06, 
with  no  means,  so  far  as  the  record  shows,  to  distinguish  that  to  which  he 
was  justly  entitled  from  that  received  by  him  through  mistake;  and,  if  it  had 
been  shown  that  all  of  this  sum  except  $683.74  had  been  expended  before  he 
bought  the  home  and  improved  it,  and  that  this  sum  had  been  used  for  that 
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purpose,  even  then  the  case  of  Bank  v.  Weems,  69  Tex.  489,  6  S.  W.  Rep- 
802,  would  not  furnish  a  precedent  for  holding  that  the  sum  so  invested  must 
be  deemed  to  have  been  the  money  of  appellants. 

It  may  justly  be  held,  when  a  trustee  knowingly,  or  even  negligently,  so 
mixes  his  own  money  with  that  of  a  person  for  whom  he  holds  other  money 
in  trust  that  the  money  of  each  cannot  be  identified,  and  afterwards  expends 
in  his  own  business  a  sum  equal  to  his  own,  that  the  balance  in  hand  is  the 
money  of  the  cestui  que  trust;  and  so,  upon  the  presumption  that  the  trustee 
acted  honestly,  and  expended  in  his  own  business,  or  for  his  own  purposes, 
only  what  he  had  the  right  to  so  expend.  In  such  a  case,  the  burden  of  show- 
ing what  is  his,  and  what  he  holds  as  trustee,  rests,  and  ought  to  rest,  upon 
him ;  and  if  he  fails  to  do  this,  as  he  ought  to  be  able  to  do  if  he  has  dis- 
charged his  duty,  he  cannot  complain  if  the  presumption  is  indulged  that  he 
acted  honestly,  and  has  on  hand  the  identical  money,  or  the  representative  of 
that  which  it  was  his  duty  to  have  on  hand.  Such  a  presumption  may  well 
be  indulged  when  the  trustee  is  shown  to  have  been  aware  that  he  wa3  in 
possession  of  money  belonging  to  another,  which  he  had  neither  the  legal  nor 
moral  right  to  retain  or  use;  but  ought  such  a  presumption  to  be  indulged 
when  the  person  who  is  sought  to  be  made  liable  to  the  rules  applicable  to 
trustees  was  ignorant,  at  the  time  he  used  money  justly  belonging  to  an* 
other,  that  such  a  state  of  facts  existed  as  would  impose  upon  him  the  rela- 
tion of  trustee  for  the  person  really  entitled  to  the  money? 

We  think,  in  the  case  last  supposed,  the  reason  for  indulging  in  such  a  pre- 
sumption as  may  be  raised  in  a  case  in  which  a  trustee,  knowing  his  relation* 
to  a  trust  fund,  mixes  it  with  his  own  money,  wholly  fails;  and  that  the  pre- 
sumption ought  not  to  be  raised  in  any  case  in  which,  by  the  fault  or  negli- 
gence of  the  other  party,  money  comes  into  the  hands  of  the  person  sought  to- 
be  charged  as  a  trustee  under  circumstances  that  induced  him  to  believe  it  be- 
longed to  him,  when  so  believing  he  used  it.  In  such  cases,  the  use  of  a  fund 
by  a  person  innocent  of  any  wrongful  intent,  and  ignorant  of  his  want  of 
right,  is  influenced  by  the  fault  or  negligence  of  the  real  owner,  and  no  pre- 
sumption of  fact  ought  to  be  indulged  against  him  which  does  not  arise  as  a 
fair  deduction  from  the  known  facts. 

In  this  case,  it  must  be  remembered  that  the  funds  were  practically  mixed 
by  appellants,  who  placed  their  own  in  one  draft  with  that  to  which  appel- 
lee was  entitled,  and  that  they  furnished  him  no  means  to  ascertain  that  this- 
had  been  done  until  after  the  entire  fund  had  been  expended. 

The  burden  of  proof  to  show  that  their  money,  or  some  particular  part  of  itr 
went  in  payment  for  the  property  in  question,  rests  upon  appellants;  and  this 
they  must  show  with  reasonable  certainty,  before  they  become  entitled  toother 
relief  than  that  given  by  the  judgment  of  the  court  below.  It  may  be  con- 
ceded that  "whenever  one  party  has  obtained  money  which  does  not  equitably 
belong  to  him,  and  which  he  cannot  in  good  conscience  retain  or  withhold 
from  another  who  is  beneficially  entitled  to  it,"  a  constructive  trust  will  arise, 
whether  the  money  came  to  the  possession  of  such  person  by  accident,  mistake- 
of  fact,  or  fraud.  2  Pom.  Eq.  Jur.  §  1047.  To  enforce  this  trust,  the  money 
must  be  identified,  or  it  must  be  clearly  traced  into  property  purchased  with 
it.  If  this  be  done,  it  is  the  right  of  the  beneficiary  to  have  the  money  or 
property  bought  with  it,  and  this  right  he  may  enforce  against  the  trustee,  or 
any  one  holding  under  him,  who  is  not  an  innocent  purchaser.  If  he  does- 
not  desire  to  have  the  property  bought  with  his  money,  it  is  his  right  to  have- 
a  personal  judgment  against  the  trustee,  with  enforcement  of  lien  against  the? 
property  to  secure  its  payment. 

It  was  held  in  the  former  opinion  that  while  appellants,  on  account  of  their 
alienage,  were  not  entitled  to  the  property  which  they  allege  was  bought 
with  their  money,  yet  they  were  entitled  to  have  it  sold,  and  its  proceeds  ap- 
plied in  satisfaction  of  the  personal  judgment  obtained  against  appellee* 
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Looking  to  the  whole  record,  does  it  justify  the  conclusion  reached  on  the 
former  consideration  of  the  case?  Appellants  had  in  their  hands  a  sum  of 
money  belonging  to  appellee,  of  a  coinage  presumably  that  of  the  country  in 
which  they  lived,  the  value  of  which  they  are  presumed  to  have  known,  which 
they,  as  bankers,  undertook  to  reduce  to  American  money,  and  remit  to  ap- 
pellee. They  made  a  mistake  in  doing  this,  and  sent  a  sum  larger  than  they 
should  have  sent,  which  appellee  received  in  ignorance  of  the  sum  due  to  him, 
or  that  the  sum  received  was  more  than  he  was  entitled  to.  If,  under  this 
state  of  facts,  it  were  shown  that  the  entire  and  identical  $1,073.06  was  in- 
vested in  the  property  bought  and  improved  by  appellee,  then  we  would  be 
authorized  to  hold  that  appellants  bad  shown  that  $683.74  of  their  money 
had  been  invested  in  the  property,  and  it  would  be  their  right  to  enforce  its 
repayment  through  a  sale  of  the  property  If,  however,  it  was  shown  that, 
of  the  identical  money  received  by  appellee  through  the  draft  sent  to  him  by 
appellants,  $750  was  Invested  in  the  purchase  and  improvement  of  the  prop- 
erty, then,  under  the  facts  of  this  case,  a  court  would  not  be  authorized  to 
presume  that,  to  the  extent  of  $688.74,  this  was  money  belonging  to  appel- 
lant; for  there  would  be  no  more  reason  for  presuming  this  than  that  ap- 
pellee thus  used  $387.72  of  that  fund  which  rightfully  belonged  to  him. 

It  appears,  however,  that  at  one  time  the  mixed  fund  amounted  to  $1,448.06, 
of  which  $764.82  justly  belonged  to  appellee.  This  was  more  than  was  ex- 
pended by  appellee  in  the  purchase  and  improvement  of  the  property,  and  we 
might  as  well  presume,  under  the  facts  of  this  case,  that  this  was  so  used,  as 
to  presume  that  appellee  so  used  the  money  rightfully  belonging  to  appellants. 
We  think  it  does  appear,  with  reasonable  certainty,  that  appellee  had  not  in  his 
hands,  at  the  time  he  purchased  the  property,  of  the  mixed  fund  amounting  to 
$1,448.06,  a  sum  equal  to  $683.74,  and  it  does  clearly  appear  that  $300  of  the 
money  actually  paid  for  the  property  was  the  separate  fund  of  the  wife  of  ap- 
pellee. The  property  belongs  to  her  in  the  proportion  the  money  she  paid 
bears  to  the  entire  purchase  money,  and  this  furnishes  another  reason  why 
appellants  should  be  held  to  clearly  show  that  their  money  paid  for  the  prop- 
erty, or  to  what  extent  it  did  so;  for  through  their  negligence  there  came  into 
the  hands  of  her  husband  money  which  he  and  she  were  authorized  to  believe 
belonged  to  him,  and  thereby  she  was  induced  to  join  him  in  the  purchase  of' 
the  property  by  the  use  of  that  money  and  her  separate  means,  expecting  by 
the  purchase  to  acquire  a  home  from  which  she  could  not  be  excluded,  except 
through  her  own  consent,  given  as  the  law  requires.  Had  she  known  that 
the  money  of  a  third  person  was  used  to  pay  a  part  of  tfce  purchase  money, 
and  that,  by  reason  of  this  fact,  the  property  intended  for  a  home  would  be 
subject  to  sale  to  repay  the  sum  so  used,  the  probability  is  that  she  never 
would  have  invested  her  money  in  the  property.  How  far,  if  at  all,  a  trust 
clearly  established,  but  arising  out  of  the  negligent  act  of  the  person  assert- 
ing it,  ought  to  be  enforced  upon  the  rights  of  a  third  person,  ignorant  of  the 
existence  of  the  facts  that  give  rise  to  the  trust,  it  is  not  necessary  to  decide. 
In  all  cases  the  person  asserting  the  trust  must  clearly  show  both  its  existence 
and  extent. 

We  are  constrained  to  hold  that  the  finding  of  the  court  below,  to  the  effect 
that  appellants  had  not  shown  that  the  property  in  controversy  was  bought 
with  their  money,  must  be  given  effect.  In  the  former  disposition  of  the 
case  the  fact  that  a  part  of  the  money  paid  for  the  property  was  the  separate 
estate  of  Mrs.  Gess  was  not  considered,  nor,  as  it  now  seems  to  "us,  was  due 
weight  given  to  the  finding  of  the  court  below,  or  to  the  evidence  on  which  it 
was  based.  The  judgment  heretofore  entered  in  this  court  will  be  set  aside, 
and  the  judgment  of  the  court  below  affirmed.    It  is  so  ordered. 
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Pellat  v.  Decker, 
{Supreme  Court  of  Texas.    February  1, 1889.) 

HoMBflrriAD— Acquisition— Fillsjg  Notiob— Citt  Lots— Estoppel. 

Rev.  St.  Tex.  arte.  2843-2966,  inclusive,  relating  to  homesteads,  and  providing  that 
a  homestead,  not  being  within  a  town  or  city,  included  in  a  larger  tract,  may  be  set 
apart  by  filing  for  record  in  the  office  of  the  clerk  of  the  county  court  an  instrument 
of  writing  containing  a  description  of  the  part  claimed  as  exempt,  has  no  applica- 
tion to  city  lots;  and  such  a  paper,  designating  an  unimproved  city  lot,  on  which 
the  family  never  resided,  will  not  destroy  the  right  of  exemption  as  to  other  prop- 
erty actually  used  as  a  homestead,  as  against  a  mortgagee  having  knowledge  that 
it  was  being  so  used. 

Error  from  district  court,  Nueces  county. 

Action  by  George  Decker  against  Victor  Pellat,  to  recover  lots  in  Bio  Grande 
City,  Starr  county,  Tex.  Rosa  Pellat,  wife  of  defendant,  was  afterwards 
made  a  defendant  on  her  own  motion,  and  by  agreement  the  venue  was 
changed  from  Starr  county,  where  the  action  was  originally  brought,  to  Nue- 
ces county.  Verdict  and  judgment  for  plaintiff,  and  defendant  Bosa  Pellat 
brings  error;  Victor  Pellat  having  died  after  judgment.  Rev.  St.  Tex.  arts. 
2343-2366,  inclusive,  provide  that,  when  a  head  of  a  family  is  entitled  to  a 
homestead  in  a  part  of  a  tract  of  land  not  in  a  town  or  city,  he  may  file  for 
record  in  the  office  of  the  clerk  of  the  county  court  of  the  county  an  instru- 
ment of  writing,  describing  the  part  claimed  as  exempt  by  metes  and  bounds, 
or  otherwise  sufficiently  identifying  it. 

McCampbdU  &  Welch,  for  plaintiff  in  error.  John  C.  Russell,  for  defend- 
ant in  error. 

Statton,  G.  J.  The  property  in  controversy,  consisting  of  lots  5  and  6, 
in  block  15,  in  Bio  Grande  City,  was  continuously  occupied  by  Victor  Pellat 
and  plaintiff  in  error,  his  wife,  as  their  homestead,  from  some  time  in  the  year 
1872  until  the  institution  of  this  suit,  on  June  7,  1883.  Prior  to  January  6, 
1880,  Victor  Pellat  was  indebted  to  John  Decker,  and  on  that  day  he  and  his 
wife  executed  a  mortgage  to  Decker  on  the  homestead  lots  to  secure  the  debt, 
which  then  amounted  to  63,000.  Decker  became  uneasy  about  his  security, 
and  negotiations  were  had  between  the  parties,  which  resulted  in  the  execu- 
tion of  a  paper  by  Pellat  and  wife  to  Decker,  dated  April  27,  1881,  which  on 
its  face  conveyed  to  Decker  the  two  lots  then  and  before  that  time  occupied 
by  Pellat  and  wife  as  their  home.  The  consideration  expressed  in  this  deed 
was  the  exact  sum  of  the  principal  and  interest  due  to  Decker  to  that  date. 
It  is  claimed  that  this  indebtedness  was  thus  extinguished,  and  that  the  con- 
veyance was  intended  to  be,  as  it  appeared,  absolute. 

In  the  agreement  for  the  execution  of  this  deed,  however,  it  was  understood 
that  other  papers  should  be  executed  between  the  parties,  and  these  seem  to 
have  been  in  course  of  preparation  by  a  lawyer  at  the  time  the  deed  of  April 
27,  1881,  was  executed  and  acknowledged.  In  fact,  it  seems  that  the  officer 
who  took  the  prior  acknowledgment  of  Mrs.  Pellat  to  the  deed,  and  who  seems 
to  have  carried  on  the  negotiations  between  the  parties,  received  the  deed  un- 
der a  promise  to  hold  it,  and  not  to  place  it  on  record  until  the  other  papers 
were  executed. 

One  of  the  papers  which  the  parties  had  agreed  should  be  executed  at  the 
time  the  deed  was,  was  executed,  but  bears  date  May  1,  1881;  and  therein 
John  Decker  bound  himself  to  reconvey  the  property  to  Pellat  and  wife  when 
they  should  pay  to  him  $3,470,  an  indebtedness  evidenced  by  a  negotiable 
promissory  note  of  date  May  1,  1881,  executed  by  Pellat  to  Decker,  and  pay- 
able two  years  after  its  date,  without  interest,  until  after  maturity.  This  note 
was  for  the  exact  sum  due  from  Pellat  to  Decker  on  April  27, 1881.  By  the 
instrument  before  referred  to  Pellat  and  wife  bound  themselves  to  pay  that 
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promissory  note.  Decker  also  executed  a  lease  of  the  property  to  Pellat  and 
wife  for  the  term  of  two  years,  at  an  annual  rental  of  8300,  and  this  paper 
was  executed  as  of  date  May  2, 1881. 

Prior  to  the  execution  of  the  mortgage  to  John  Decker  of  date  January  6, 
1880,  at  whose  instigation  does  not  appear,  Pellat  and  wife  signed  and  ac- 
knowledged what  is  termed  a  "  Designation  of  the  Homestead, "  in  which  there 
is  a  statement  of  the  different  lots  owned  by  them,  and  a  declaration  that  lot 
Ko.  1,  in  block  13,  was  their  homestead;  and  that  all  other  property  therein 
enumerated,  including  lots  5  and  6,  in  block  15,  on  which  they  were  then  actu- 
ally residing,  was  not  embraced  in  the  homestead,  but  was  subject  to  forced 
sale. 

It  does  not  appear  that  the  lot  thus  designated  as  homestead  was  ever  im- 
proved, or  in  any  manner  used  for  homestead  purposes;  but,  as  before  said, 
it  does  appear  that  lots  5  and  6,  in  block  15,  were  actually  occupied  continu- 
ously by  Pellat  and  wife  as  their  home  for  some  time  in  the  year  1872,  until 
this  suit  was  brought,  when  they  were  excluded  from  it  under  a  writ  of  se- 

•  questration  sued  out  by  the  plaintiff.  It  further  appears  that  the  paper  termed 
"Designation  of  Homestead"  was  recorded.    John  Decker  having  died,  this 

.action  was  brought  by  George  Decker,  one  of  his  heirs,  to  recover  the  two 
lots,  and  there  was  a  judgment  rendered  in  his  favor,  from  which,  Victor  Pel- 
.lat  having  died,  his  widow  prosecutes  a  writ  of  error. 

Much  parol  evidence  was  offered  by  the  parties  for  the  purpose  of  showing 
•on  the  one  side  that  the  deed  of  April  27, 1881,  was  intended  to  be  an  absolute 
-conveyance,  without  any  condition  of  defeasance  and  in  satisfaction  of  the 
indebtness  of  Pellat  to  Decker;  and  on  the  other  side  to  show  that  it  was  un- 
derstood and  agreed  by  the  parties  that  the  deed  should  only  operate  as  a  se- 
curity for  the  debt  then  existing,  and  kept  in  force  by  the  note  of  date  May  1, 
1881. 

The  charges  given  were  lengthy,  and  those  asked  by  defendants,  and  re- 
cused by  the  court,  were  numerous.  On  the  giving  and  refusing  to  give 
charges  are  based  many  assignments  of  error,  which  it  will  be  unnecessary  to 
consider. 

The  defendant  in  error  was  permitted,  over  the  objection  of  Pellat  and  wife, 
to  offer  in  evidence  the  paper  purporting  to  be  a  designation  of  homestead,  to 
which  we  have  before  referred;  and,  while  the  court  informed  the  jury  that 
tthat  alone  could  not  deprive  the  property  of  its  homestead  character,  the  charge 
-was  calculated  to  induce  the  jury  to  believe  that  it  was  entitled  to  some  con- 
sideration and  weight,  upon  the  question  whether  the  property  was  home- 
: stead.  The  court  was  asked  by  the  defendants  to  instruct  the  jury  that  the 
paper  offered  to  show  designation  of  homestead  "could  not  operate  as  such 

•  designation,  and  relieve  other  property  actually  used  and  occupied  by  them  as 
a  home  or  place  of  exercising  the  business  of  the  head  of  the  family  of  its 
homestead  character."    This  charge  was  refused. 

We  are  of  the  opinion  that  the  evidence  objected  to  should  have  been  ex- 
-cluded,  for  it  was  not  entitled  to  any  weight  whatever,  nor  under  the  uncon- 
troverted  facts  to  be  introduced  in  evidence  in  support  of  any  issue  in  the  case. 
Pellat  and  wife,  as  before  said,  were  actually  and  continuously  using  the  prop- 
•erty  as  their  home  from  1872  until  this  action  was  brought;  and  this,  as  to 
:such  property,  is  the  conclusive  designation  of  homestead,  against  which  no 
.declaration  to  the  contrary  can  be  allowed  any  weight.  The  law  provides  a 
.method,  when  a  rural  homestead  is  a  part  of  a  larger  tract,  whereby  the  home- 
stead may  be  designated,  and  the  excess  subject  to  execution  identified.  Rev. 
;8t  arts.  2348-2866.  Those  laws,  however,  have  no  application  to  homesteads 
in  towns  or  cities,  nor  to  such  a  question  as  that  before  us. 

There  is  no  pretense  that  John  Decker  was  deceived  by  the  act  of  Pellat  and 
wife  in  making  and  recording  the  paper  called  a  "  Designation  of  Homestead. " 
On  the  contrary,  he  seems  to  have  been  fully  aware  that  it  would  not  protect 

Digitized  by  Vj^JD'5  IV- 


698  SOUTHWESTERN  BKPOBTBB,  vol.  10.  [Tex. 

his  mortgage  subsequently  executed*  and  aa  a  fact  he  knew  that  Pellafc  and* 
wife  were  actually  occupying  the  property  as  their  home  on  April  27,  1881. 
The  evidence  objected  to  should  have  been  excluded,  and  the  charge  asked 
should  have  been  given,  to  exclude  from  the  jury  any  foundation  for  belief' 
that  they  were  authorized  to  look  to  the  paper  objected  to,  for  the  purpose  of 
ascertaining  whether  the  property  in  controversy  was  the  homestead  of  Peilat 
and  wife  on  April  27, 1881.  The  court  did  not  inform  the  jury  what  facts- 
would  give  homestead  character  to  property,  and,  in  the  charge  to  which  we 
have  referred,  left  the  jury  to  infer  that  in  ascertaining  whether  the  property- 
was  homestead  they  might  consider  the  evidence  objected  to. 

All  this  was  calculated  to  mislead,  and  for  the  error  in  admitting  the  evi- 
dence referred  to,  and  in  refusing  to  give  the  charge  requested,  the  judgment 
of  the  court  below  will  have  to  be  reversed,  and  the  cause  remanded,  and  it  is 
so  ordered. 


Trinity  &  8.  By.  Co.  v.  MrronKix  et  vao. 
(Supreme  Court  of  Tan*.    February  6, 1889.) 

Mjlstbr  and  Bbkvawt— Ihjubt  to  Employs— Nsgligkncs  or  Fellow-Servant. 

A  section  hand  in  the  employ  of  the  defendant  company,  directed  to  go  after  some 
tools,  got  on  the  tender  of  a  train,  and  rode  down  the  track  for  that  purpose,  and 
when  the  train  stopped  got  off,  and  either  in  going  away  from  the  tender,  or  in  at- 
tempting  to  get  on  again,  was  ran  over.  The  train  was  moving  slowly  at  the  time. 
It  was  not  shown  that  the  place  of  the  injury  was  such  as  required  signals  that  the 
train  was  in  motion,  or  that  the  engineer  was  incompetent,  and  there  was  evidence 
that  the  employe  was  so  dose  to  the  tender  that  he  could  not  be  seen  by  the  engi- 
neer. Held,  that  the  evidence  was  not  sufficient  to  warrant  a  recovery  for  such  in- 
jury. 

Appeal  from  district  court,  Tyler  county. 

Sam  T.  Robb  and  /.  T.  Stevenson,  for  appellant.  West  A  Chester,  for  ap- 
pellees. 

Sta yton,  C.  J.  Appellees  seek  to  recover  damages  for  an  injury  resulting 
from  the  death  of  their  son,  a  young  man  who  had  nearly  reached  majority* 
which  it  is  alleged  was  caused  by  the  negligence  of  the  servants  of  appellant, 
and  by  the  negligence  of  appellant  in  keeping  in  its  service  an  engineer  alleged 
to  have  been  unfit  for  the  place.  There  is,  however,  no  evidence  tending  to 
show  that  the  engineer  in  charge  of  the  train  at  the  time  the  young  man  was 
injured  was  not  in  every  respect  a  competent,  careful,  and  sober  man.  The  per- 
son injured  was  in  the  service  of  the  railway  company  in  the  capacity  of  sec- 
tion hand,  and  it  seems  was  at  work  on  the  section  where  the  injury  occurred. 
It  was  desired  to  place  on  a  side  track,  at  Ogden,  some  ears,  but  it  would  need 
some  repairs  before  this  could  be  done,  and,  with  a  view  to  the  making  of 
them,  the  deceased  was  directed  to  go  westward] y  down  the  main  track  to  a 
hand  car,  to  get  spike-maul,  spikes,  and  gauge.  It  seems  that  the  train,  with 
tender  in  front,  started  in  that  direction,  and  that  the  deceased  went  on  it  un- 
til it  slopped  short  of  the  place  to  which  he  was  going.  He  then  left  the 
tender,  and  started  on  his  way  down  the  track;  but  for  some  purpose,  prob- 
ably to  tie  his  shoe,  stopped  on  the  track  but  a  short  distance  from  the  tender, 
which  soon  moved  slowly  to  the  westward,  and  ran  over  him  while  moving  at 
a  very  slow  rate  of  speed.  * 

This  is  the  statement  of  the  case  most-  favorable  to  the  appellees  that  can 
be  made  from  the  evidence,  while  the  evidence  offered  by  appellant  tends  to 
show  that  deceased  was  injured  while  attempting  to  get  on  the  front  end  of 
the  tender,  while  in  motion.  There  is  some  conflict  in  the  evidence  whether 
the  bell  was  ringing  or  other  signals  given  of  the  moving  train,  but  it  is  not 
shown  that  the  injury  occurred  at  a  place  where  the  law  requires  auch  signals 
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to  be  given  for  the  protection  of  any  person.  A  public  fond  was  bat  a  shoffc 
distance  to  the  east,  but  the  moving  train  had  crossed  that,  and  was  moving 
west.  Under  this  state  of  facts,  it  is  urged  that  there  was  not  sufficient  evi- 
dence to  sustain  a  verdict  for  the  plaintiffs,  and  that  the  court  erred  in  re-> 
fusing  to  grant  a  new  trial  based  on  this  ground. 

That  the  deceased,  and  those  engaged  in  operating  the  train*,  were  fellow- 
servants,  is  settled  by  the  former  decisions  made  in  this  state.  His  death  is 
not  shown  to  have  been  brought  about  by  any  defect  in  the  track  or  cars  whichr 
would  fix  liability  on  the  master  for  injury  to  a  servant*  It  is  not  shown 
that  the  engineer,  or  any  other  person  engaged  in  operating  the  train,  was 
incompetent,  or  for  any  reason  unsuitable  to  discharge  the  duties  of  the  posi- 
tion he  held,  nor  even  that  the  engineer  was  negligent  in  the  particular  in- 
stance. Under  this  state  of  facts,  we  think  the  motion  for  new  Uriar  shouM 
have  been  granted. 

Had  it  even  been  shown  that  the  engineer  was  negligent  on  the  particular 
occasion,  this,  of  itself,  would  not  be  sufficient  evidence  to  fix  liability  on  ap- 
pellant, on  the  ground  that  it  had  not  used  due  care  in  selecting,  employing,  . 
or  retaining  him.  The  evidence,  however,  tends  to  show  that  the  deceased 
was  on  the  track  so  near  to  the  tender  that  the  engineer  could  not  see  him. 
There  was  no  necessity  for  him  to  be  there,  and  on  the  case  made  by  the  evi- 
dence it  would  seem  that  his  own  negligence  contributed  to  the  injury,  and1 
would  bar  an  action  by  him  had  he  survived;  and  what  would  bar  an  action 
by  him  must  operate  as  a  bar  to  an  action  brought  by  his  parents  for  an  in- 
juryresulting  in  his  .death.  The  new  trial  should  have  been  granted,  and  for 
the  error,  of  the  court  below  refusing  it  the  judgment  will  be  reversed,  and 
the  cause  remanded. 


Link  et  aL  «•  Page  et  al. 
(Supreme  Court  of  Texas.    February  5, 1889.) 

1.  Appeal—Review— Harmless  Bkbob.  .   . 

Upon  trial  of  as  issue  involving  the  validity  of  the  deed  under  which  defendants' 
claimed,  the  court  charged  that,  unless  the  jury  believed  the  deed  a  forgery,  they 
should  find  for  defendants.  It  was  not  contended  that  the  deed  was  forged,  out  the 
uncontradicted  evidence  showed  that  the  grantor  therein,  through  his  own  gross 
negligence,  allowed  the  grantee  to  mislead  aim  into  the  execution  of  a  deed  differ- 
ent from  what  he  intended.  The  court  refused  to  submit  the  question,  as  requested 
by  plaintiffs,  whether  defendants  were  bona  fide  purchasers  under  said  deed,  with- 
out notice  of  the  fraud,  but  the  evidence  showed  without  dispute  that  such  was  the" 
fact.  Held,  that  a  verdict  for  defendants  should  not  be  set  aside  for  the  errors  hv 
giving  and  refusing  the  instructions  mentioned,  as  on  the  uncontradicted  evidence 
the  jury,  if  properly  instructed,  must  necessarily  have  found  the  same  verdict. 

9.  Deed— Validity  of  Execution— Power  of  Attorney— Evidence. 

Where  a  deed  is  executed  by  an  attorney  in  fact,  who  is  so  constituted  by  two  dif- 
ferent instruments,  one  of  which  is  valid  and  the  other  invalid,  the  deed  passes* 
title,  though  it  purports  to  have  been  executed  under  the  latter  instrument,  and  the " 
valid  power,  though  not  referred  to  in  the  deed,  may  be  received  in  evidence  to  sup-' 
port  it. 

Error  from  district  court,  Bee  county. 

Trespass  by  James  Link  and  E.  W.  Link  against  E.  W.  Page  and  others,* 
to  try  title  to  land  in  Bee  county.  Verdict  and  judgment  for  defendants,  and 
plaintiffs  bring  error. 

A.  B.  Peticolas,  for  plaintiffs  in  error.  Browne  <£  Beasley,  for  defendants 
in  error. 

Gaines,  J.  The  plaintiffs  in  error,  who  were  proved  to  be  the  heirs  of 
Robert  N.  Martin,  brought  this  suit  in  the  court  below  to  recover  of  defend- 
ants in  error  the  tract  of  land  described  in  the  petition.  Both  parties  claimed 
under  John  Robinson  and  Agnes  Bailey  as  the  common  source  of  title.    The 
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plaintiff  introduced  in  evidence  a  power  of  attorney  from  John  Robinson,  Ag- 
nes Bailey,  and  her  husband,  John  Bailey,  to  James  Bailey,  which  authorized 
him  to  sell  and  convey  the  land  in  controversy,  as  well  as  other  lands.  This 
instrument  was  executed  April  20, 1857,  and  was  duly  acknowledged.  The 
plaintiffs  also  introduced  in  evidence  a  deed  from  John  Robinson,  Agnes 
Bailey,  and  her  husband,  John  Bailey,  executed  by  James  Bailey  by  virtue  of 
the  power  above  mentioned,  which  conveyed  several  tracts  of  land,  including 
the  land  in  controversy,  to  Robert  N.  Martin.  Neither  of  these  instruments 
were  recorded  in  Bee  county  until  the  rights  of  defendants  had  attached. 

The  record  shows  that  the  constituents  in  the  power  above  named  had  pre- 
viously executed  a  power  of  attorney  in  1855,  which  authorized  John  and 
James  Bailey,  or  either  of  them,  to  sell  the  same  lands.  To  this  power  of 
attorney  there  was  no  proper  certificate  of  acknowledgment  to  bind  Agnes 
Bailey,  who  appeared  upon  its  face  to  be  a  married  woman. 

The  defendants  introduced  in  evidence  a  deed  executed  in  the  name  of  John 
Robinson,  Agnes  Bailey,  and  her  husband  John  Bailey,  by  James  Bailey,  as 
their  attorney  in  fact,  to  one  Bushick,  which  purported  to  convey  to  Bushick 
certain  lands  in  Texas,  and  which  included  in  the  description  the  land  in  con- 
troversy. This  conveyance  referred  to  the  power  of  attorney  executed  in  1855* 
and  purported  by  its  recitals  to  have  been  executed  by  virtue  of  the  power 
therein  given.  To  support  the  deed  to  Bushick,  the  defendant  offered  in  evi- 
dence the  power  of  attorney  executed  in  1857,  to  which  plaintiffs  objected. 
The  instrument,  however,  was  admitted  over  their  objection.  The  ruling  of 
the  court  upon  this  question  is  the  ground  of  the  first  assignment  of  error. 
The  question  is  not  an  open  one  in  this  court.  In  Hough  v.  HiU*  47  Tex. 
148,  the  precise  point  was  before  this  court,  and  it  was  there  held  that  a  deed 
made  by  an  attorney  will  pass  the  title,  if  he  in  fact  have  the  power  to  sell, 
although  it  may  purport  by  its  recitals  to  be  executed  by  virtue  of  a  power 
contained  in  another  instrument*  which  may  be  invalid. 

The  defendants  introduced  a  chain  of  conveyances  of  land  in  controversy 
from  Bushick  down  to  themselves,  and  testified  that  they  bought  the  property 
without  notice  of  any  adverse  claim,  and  paid  a  valuable  consideration  there- 
for. The  plaintiffs,  in  rebuttal,  introduced  James  Bailey,  the  attorney  who 
executed  the  deed  to  Bushick.  This  witness  testified  that  Bushick  applied  to 
him  to  purchase  300  acres  of  the  land,  representing  that  there  was  that  quan- 
tity which  had  not  been  previously  conveyed ;  that  he  told  Bushick  that  he 
thought  that  he  was  mistaken;  that  Bushick  insisted,  and  he  consented  to  con- 
vey him  the  800  acres  for  $300;  that  a  deed  was  drawn,  in  accordance  with 
that  agreement,  which  he  read;  that  he  retired  from  the  room,  and  when  he 
returned  Bushick  presented  a  deed  to  him  which  he  took  to  be  the  same  he  had 
read,  and  which  he  signed  and  acknowledged  without  reading.  The  witness 
-also  stated  that  he  never  received  the  0300  actually  agreed  to  be  paid.  The 
deed  signed  and  acknowledged  by  him  purports  to  be  for  the  consideration  of 
$  1,000,  and  purports  to  convey  all  the  lands  in  Texas  inherited  by  the  gran- 
tors from  certain  brothers  named,  and  refers  to  the  record  of  a  decree  of  par- 
tition for  description.  The  decree  of  partition  shows  that  the  several  tracts 
set  apart  to  the  grantors  embraced  some  20,000  acres. 

There  was  a  plea  of  nan  est  factum  interposed  as  to  the  deed  to  Bushick. 
The  court  charged  the  jury,  in  effect,  that,  if  they  found  that  this  deed  was 
forged,  to  find  for  plaintiffs,  unless  they  found  for  defendants  upon  their  pleas 
of  the  statute  of  limitations;  but,  if  they  did  not  find  the  deed  was  forged, 
they  should  find  for  defendants. 

Let  us  first  determine  what  is  the  law  of  the  case.  The  plaintiffs  having 
pleaded  non  est  factum  to  the  deed,  which  purported  to  have  been  made  to 
Bushick,  and  no  evidence  having  been  offered  to  establish  it  except  that  of 
James  Bailey,  the  attorney  in  fact,  who  purported  to  have  executed  it,  it  was 
a  question  for  the  jury  whether  the  deed  offered  by  defendants  was  or  was  not 

Digitized  by  VjOOQIC 


Tex.]  LIKK  V.  PAGE.  701 

the  substituted  paper  which  he  testified  that  he  signed  and  acknowledged. 
We  think  his  testimony  warranted  the  jury  in  concluding  that  it  was  the  in- 
strument so  executed.  The  court  having  submitted  the  question  of  forgery 
to  them,  and  they  having  found  for  defendants,  we  think  it  must  be  conclu- 
sively presumed  that  it  was  the  same  instrument.  But  the  facts  testified  to 
by  Bailey  are  also  uncontro verted ;  and  we  are  therefore  of  opinion  that  it 
must  be  determined  that  the  deed  actually  executed  by  him  was  not  the  deed 
he  had  read,  and  had  agreed  to  execute,  but  that  his  signature  and  acknowl- 
edgment were  obtained  by  fraud  in  substituting  an  instrument  he  never  agreed 
to  sign.  We  do  not  understand  that  this  made  the  grantee,  who  perpetrated 
the  fraud,  guilty  of  forgery;  but  we  do  understand  that,  as  between  the  par- 
ties to  the  transaction,  the  signing  and  acknowledgment  of  the  writing  did 
not  make  a  contract  of  conveyance.  The  attorney  of  the  grantors  never  hav- 
ing assented  to  the  contract  set  forth  in  the  alleged  conveyance,  signed  by  him 
through  mistake  on  his  part  and  fraud  on  part  of  his  grantee,  the  minds  of 
the  parties  did  not  meet,  and  no  agreement  was  consummated.  Stacy  v. 
Ross,  27  Tex.  4;  Van  Valkenburgh  v.  Rouk,  12  Johns.  387;  Bish.  Cont.  (2d 
Ed.)  §  346;  Id.  §  645  et  seq.;  Pol.  Cont.  401  et  seq.  A  purported  conveyance, 
the  execution  of  which  is  obtained  by  any  fraudulent  device  by  which  the 
grantor  is  misled  as  to  the  contents,  is  void.  But  when  the  signer  has  not 
exercised  due  care,  and  through  his  gross  negligence  has  signed  a  paper  by 
which  third  parties  may  be  misled  to  their  injury,  a  different  principle  will 
apply.  Where  a  negotiable  instrument  has  been  so  signed,  and  has  passed 
into  the  hands  of  innocent  purchasers,  the  party  so  signing,  whether  as  maker 
or  indorser,  is  generally  held  estopped  to  deny  the  validity  of  his  signature. 
It  has  been  so  held  by  this  court.  Davis  v.  Gray,  61  Tex.  506,  and  cases  cited. 
We  think,  also*  where  the  owner  of  real  property  negligently  clothes  another 
with  the  apparent  title  to  it,  although  the  execution  of  the  instrument  which 
purports  to  convey  the  title  may  be  obtained  by  fraud,  and  third  parties  being 
misled  thereby  innocently  purchase  and  pay  value  for  the  property,  he  should 
be  held  estopped  to  deny  the  validity  of  the  conveyance.  This  principle  was 
announced  by  this  court  in  the  case  of  Steffian  v.  Bank,  69  Tex.  513,  6  S.  W. 
Bep.  823,  in  whieh  it  is  held  that  one  who  signs  and  acknowledges  a  convey- 
ance, to  be  delivered  only  upon  conditions,  may  be  estopped  to  set  up  the  non- 
delivery by  negligently  permitting  it  to  pass  into  the  hands  of  the  grantee. 
See,  also,  Hussey  v.  Moser,  70  Tex.  42,  7  8.  W.  Bep.  606;  Qavagan  v.  Bry- 
ant, 83  111.  376. 

Bailey's  testimony  shows  that,  after  he  had  read  the  deed  Bushick  had  pre- 
pared, Bushick  told  him  he  wished  to  add  something  to  it,  and  that  he  retired, 
was  then  gone  an  hour,  and  upon  his  return  signed  the  deed  presented  to  him 
without  further  examination.  This,  we  think,  shows  gross  negligence,  and 
that  his  grantors  should  be  held  estopped  to  set  up  the  fraud,  as  against  pur- 
chasers for  value  without  notice  of  it;  and  we  are  also  of  opinion  that  the  • 
plaintiffs,  who  claim  under  a  deed  which  they  had  failed  to  have  recorded, 
should  also  be  estopped  to  allege  the  fraud,  as  against  purchasers  who  paid 
value,  without  notice  either  of  the  existence  of  the  former  deed,  or  of  the 
fraud  practiced  in  obtaining  the  latter. 

It  is  further  complained  that  the  court  erred  in  failing  and  refusing  to  sub- 
rait  to  the  jury  the  question  whether  the  defendants  were  bona  fide  purchas- 
ers or  not.  This  was  a  question  of  fact  depending  for  its  determination  upon 
oral  testimony,  and  it  was  proper  to  have  submitted  it.  But  the  facts  that 
defendants  received  their  conveyances,  and  paid  value  for  the  land,  without 
notice  either  of  the  fraud  of  Bushick  in  obtaining  his  deed,  or  of  the  prior  con- 
veyance to  Robert  N.  Martin,  are  undisputed.  Is  there  any  evidence  in  the 
case  by  which  the  defendants  should  be  held  to  have  been  put  upon  inquiry? 
We  think  not.  It  is  true  that  nearly  20  years  had  elapsed  from  the  date  of  the 
power  of  attorney  which  was  executed  in  1857  to  the  time  of  the  execution  of 
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the  deed  to  Bushick.  But  after  a  diligent  search  we  have  found  no  case  which 
holds  that  the  power  ceases  to  exist,  even  after  such  a  long  lapse  of  time.  On 
the  contrary,  it  seems  that  an  agency  which  is  proved  to  have  once  existed  is 
presumed  to  continue,  in  the  absence  of  rebutting  evidence.  Ryan  v.  8ams9 
12  Adol.  &  £.  fN.  S.)  460;  MoKenzU  v.  Stevens,  19  Ala.  692.  There  was 
no  evidence  in  this  case  of  the  revocation  of  the  power.  It  is  true  that  the 
power  may  have  been  exhausted  by  the  previous  conveyances  made  by  the  at- 
torney, but  the  conveyance  of  the  land  in  controversy  was  not  of  record  in 
Pee  county,  and  defendants  cannot  be  held  to  have  had  notice  of  it.  Their 
testimony  showed  that  when  they  purchased  they  paid  a  fair  value  of  the  land. 
The  deed  to  Bushick  is  a  warranty  deed,  and  purports  to  convey,  not  a  mere 
chance  of  a  title,  but  the  lands  themselves.  U  nder  these  circumstances,  if  the 
.court  had  given  the  proper  instructions,  and  the  jury  had  found  for  plaintiffs, 
Jt  would  have  been  the  duty  of  the  court  below,  upon  motion,  to  set  aside  the 
verdict.  The  judgment  for  the  defendants  was  the  only  proper  judgment 
which  the  evidence  warranted.  In  such  a  case  a  new  trial  will  not  be  granted 
.on  account  of  errors  in  the  charge.  Bowie*  v.  Brice,  66  Tex.  724,  2  S.  W. 
Sep.  729,  and  cases  there  cited. 
The  judgment  is  accordingly  affirmed. 


San  Antonio  &  A.  P.  By.  Co.  et  al.  e.  Cockvtll. 
(Supreme  Court  of  Texas.    February  5, 188©.) 

%,  Abatement  and  Revivait— Plea  in  Abatement— Pleading. 

A  plea  in  abatement,  because  defendant  is  not  sued  in  the  county  in  which  he  re- 
sides, cannot  be  sustained,  unless  it  negatives  the  existence  of  any  of  the  excep- 
tions which,  under  the  statute,  would  authorise  jurisdiction  where  the  suit  is  brought 

2.  Pasties— Necxssabt. 

In  an  action  by  ah  assignee  of  time-checks  and  due-bills  given  to  laborers  em- 
ployed in  the  construction  of  a  railroad,  against  the  railroad  company  and  the  gen- 
eral contractor,  where  the  petition  charges  that  they  were  executed  by  the  con- 
tractor, and  were  his  obligations,  which  matters  are  not  denied  in  the  answer,  and 
the  contractor  made  himself  primarily  liable  to  the  laborers,  subcontractors  who 
had  given  the  checks  and  due-bills  were  not  necessary  parties. 

$.  Evidence— Competency. 

A  witness  was  properly  permitted  to  testify  to  statements  made  by  an  agent  of 
the  railroad  company  to  the  effect  that  the  company  owed  the  contractor  13,000,000, 
and  that  the  checks  sued  on  were  all  right,  and  were  a  lien  on  the  road;  such  evi» 
dence  being  drawn  put  on  jcross-examination  by  defendants  themselves,  and  there 
being  noticing  to  show  that  it  was  not  responsive  to  questions  asked. 

4.  Same— Pleading  and  Prqoft-Vakiance. 

The  if  act  that  the  petition  described  the  time-checks  as  having  no  indorsement  or 
assignment  on  them,  while  those  introduced  in  evidence  had  indorsements  in  writ- 
ing across  their  backs,  was  not  such  a  variance  as  to  make  them  inadmissible  in 
evidence. 

Appeal  from  district  court,  Fayette  county. 

Suit  by  M.  Cockviil  against  the  San  Antonio  &  Aransas  Pass  Hallway  Com- 
pany and  M.  Kennedy,  contractor,  to  recover  on  certain  contractor's  time- 
checks  and  due-bills  issued  to  laborers  on  the  railroad,  and  held  by  plaintiff 
as  assignee.    There  was  judgment  for  plaintiff,  and  defendants  appeal. 

&.  C.  Patton,  for  appellants..  Phelps  <fc  Lane  and  Brown  &  Dunn,  for  ap- 
pellee. 

Henby,  I.  Appellee  filed  his  petition  in  the  district  court  of  Fayette  county, 
/on  the  1st  day  of  February,  1888,  against  the  San  Antonio  &  Aransas  Pass 
Bailway  Company  and  M.  Kennedy,  alleging  that  the  railway  company  was  a 
private  corporation,  chartered  and  organized  under  the  laws  of  this  state,  and 
that  the  defendant  Kennedy  was  a  resident  of  Nueces  county,  in  the  state  of 
Texas.  That  during  tiie  year  1887,  the  railway  company  was  engaged  in  con- 
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?structing  its  road  from  Yoakum,  in  Lavaca  county,  through  Fayette  county, 
in  the  direction  of  the  city  of  Waco.  That  Kennedy  had  contracted  with  the 
.railway  company  to  grade  and  construct  its  road.  That  in  constructing  the 
road  Kennedy  had  employed  a  great  number  of  subcontractors  and  laborers, 
^and  that  for  their  labor  time-checks  and  due-bills  were  issued  to  said  laborers, 
which  were  signed,  registered,  and  approved  by  the  agents  of  Kennedy,  and 
thereby  became  his  promises  to  pay  to  the  laborers  the  several  sums  specified 
in  them.  Copies  of  the  time-checks  and  due-bills  were  set  out  in  the  petition, 
amounting  in  the  aggregate  to  $3,275.  That  plaintiff  had  purchased,  and 
was  the  lawful  holder  and  owner  of,  said  claims,  etc. 

Kennedy  filed  a  plea  in  abatement,  setting  up  that  be  resided  in  the  county 
of  Nueces,  and  not  in  the  county  of  Fayette.  His  plea  contains  nothing  else, 
and  does  not  refer  to  or  negative  the  existence  of  other  grounds  of  Jurisdic- 
tion. ' 

Both  defendants  excepted  to  the  petition,  on  the  grounds:  (1)  That  it  shows 
iihat  the  district  court  of  Fayette  county  did  not  have  jurisdiction  over  either 
of  the  defendants;  and  (2)  that  it  shows  that  certain  other  persons  (naming 
them)  should  be  joined  as  defendants.  The  persons  named  are  the  various 
persons  whose  names  are  signed  as  contractors  to  the  time-checks  and  due- 
bills  sued  upon,  and  who  are  alleged  in  the  petition  to  have  been  subcon- 
tractors.   Both  defendants  filed  a  general  denial. 

Plaintiff  moved  to  strike  out  defendant  Kennedy's  plea  to  the  jurisdiction, 
•on  the  ground  that  it  failed  to  negative  the  existence  of  all  grounds  of  juris- 
diction. The  court  sustained  this  motion,  and  overruled  defendant's  excep- 
tions. The  cause  was  tried  by  the  judge,  and  judgment  rendered  for  the  plain- 
tiff against  M.  Kennedy  for  $3,569.60,  and  for  foreclosure  of  laborers7  liens 
against  the  railway  company  for  $2,994.02. 

The  instruments  described  in  the  petition  were  read  in  evidence,  and  it  was 
(found  that  plaintiff  had  purchased  and  owned  them.  There  was  evidence 
showing  that  the  time-checks  and  due-bills  were  given  by  subcontractors  un- 
der the  defendant  Kennedy  to  laborers  employed  in  the  construction  of  the 
-defendant  company's  railroad  during  the  year  1887,  and  within  the  12  months 
iiext  preceding  the  institution  of  this  suit.  There  was  evidence  tending  to 
show  that  no  work  was  done  in  Fayette  county  before  the  last  of  May,  1887, 
and  that  some  of  the  time-checks  were  for  work  previous  to  that  date,  and 
hence  for  labor  not  performed  in  Fayette  county.  The  evidence  clearly  shows 
that  Murphree  &  Wimbish,  who,  as  subcontractors,  issued  a  number  of  the 
time-checks  sued  on,  amounting  to  $198.75,  and  W.  L.  Carver,  who  was  also 
a  subcontractor,  and  issued  such  checks  for  over  $300,  did  no  work  in  Fayette 
county.  The  evidence  shows  that  the  defendant  M.  Kennedy  was  the  con- 
tractor to  construct  the  whole  of  said  railway,  and  that  other  persons  were 
officers  and  agents  of  the  corporation,  as  follows:  U.  Lott,  president;  B.  F. 
Yoakum,  general  manager  and  treasurer;  A.  M.  French,  chief  clerk  of  con- 
struction; Q.  T.  Porter,  commissary  clerk  of  the  construction  department; 
and  J.  P.  Nelson,  chief  of  the  construction  department. 

The  evidence  shows  that  the  time-checks  were  presented  to  Porter,  the  com- 
missary clerk,  and  that  he  entered  them  in  bis  books,  indorsed  them  as  reg- 
istered, signed  his  name  to  them  officially,  returned  them  to  the  party  present- 
ing them  to  him,  and  charged  them  to  the  contractors  who  drew  them. 

A  letter  from  J.  P.  Nelson,  addressed  to  plaintiff,  was  introduced  in  evi- 
dence, dated  24th  September,  1887,  in  which  he  said:  "Contractor's  time- 
checks,  signed  bj  Porter,  are  all  right;  nothing  further  to  be  done  with  them. 
You  must  have  the  men  get  them  signed  by  Porter  before  disposing  of  them. 
I  nope  we  will  be  able  to  take  up  all  of  June  time-checks  shortly.  Money 
is  very  hard  to  get,  and  our  subscriptions  slow  in  coming  in. " 

The  first  two  assignments  of  error  complain  of  the  action  of  the  court  in 
striking  out  defendant  Kennedy's  plea  to  the  jurisdiction,  and  overruling  the 
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exceptions  of  both  defendants  raising  the  same  question.  The  venae  of  suits 
of  this  character  against  railroads  is  prescribed  and  limited  by  the  act  approved 
18th  February,  1879,  (appendix  Rev.  St.  5.)  The  third  section  of  that  act 
reads:  "Suits  by  mechanics,  laborers,  and  operatives,  for  their  wages  doe  by 
railroad  companies,  may  be  instituted  and  prosecuted  in  any  county  in  this  state 
where  such  labor  was  performed,  or  in  which  the  cause  of  action  or  part  thereof 
accrued,  or  in  the  county  in  which  the  principal  office  of  such  railroad  company 
is  situated."  The  domicile  of  the  railroad  company  is  not  stated  in  the  peti- 
tion. The  plea  of  the  defendant  Kennedy  failed  to  state  any  objection  to  the 
jurisdiction,  except  that  of  his  own  residence.  This  plea  does  not  negative 
the  existence  of  the  exceptions  which  would  give  the  district  court  of  Fayette 
county  jurisdiction  over  this  cause  of  action,  as  to  the  defendant  Kennedy, 
notwithstanding  Nueces  county  was  his  home;  nor  does  it  negative  the  ex- 
istence of  grounds  of  jurisdiction  over  the  railway  company  that  would  carry 
with  it  jurisdiction  over  its  co-defendant.  The  petition,  while  it  fails  to  state 
there  are  such  grounds  of  jurisdiction,  does  not  negative  their  existence.  The 
plea  in  abatement  was  properly  stricken  out,  and  the  exceptions  to  the  juris- 
diction were  properly  overruled.  Stark  v.  Whitman,  58  Tex.  376;  Raleigh  v. 
Cook,  60  Tex.  442. 

The  railway  company  having  failed  to  plead  to  the  jurisdiction,  and  the  plea 
of  its  co-defendant  having  been  properly  stricken  out,  and  the  court  having 
jurisdiction  of  the  subject-matter,  there  was  nothing  in  the  way  of  its  proceed- 
ing to  judgment. 

It  is  complained  that  the  court  erred  in  overruling  the  exception  that  the 
subcontractors  were  necessary  parties.  The  due-bills  and  time-checks  on 
which  the  judgment  was  rendered  were  in  writing,  were  copied  into  the  pe- 
tition, and  produced  in  court.  The  petition  sufficiently  (at  least,  in  the  ab- 
sence of  a  special  exception)  charged  that  they  were  executed  by,  and  had  be- 
come the  obligations  and  promises  of,  the  defendant  Kennedy,  and  that  plain-  - 
tiff  had  become,  by  purchase,  the  owner  and  assignee  of  them.  Our  statutes, 
in  order  to  put  these  matters  in  issue,  require  them  to  be  expressly  denied 
under  oath.  They  were  not  put  in  issue  in  any  way.  The  defendant  Kennedy 
having  made  himself,  expressly  and  primarily,  liable  to  the  laborers  for  the 
debts,  no  reason  exists  for  making  the  subcontractors  parties.  The  plaintiff 
claims  nothing  from  them.  They  have  no  lien  or  claims,  and  never  had, 
against  the  railroad  company.  The  only  relation  they  ever  had  to  these  trans- 
actions was  that  of  debtor  to  the  laborers.  Their  debts  were  discharged  when 
they  were  assumed  by  Kennedy.  Plaintiff,  as  the  assignee  of  the  laborers, 
stands  in  their  place,  and  makes  no  demand  of  payment  against  the  subcon- 
tractors, but  claims  payment  of  Kennedy  alone,  on  the  strength  of  his  assump- 
tion and  promise  to  pay  the  debts.  Whoever  may  own  the  debts,  and  who- 
ever may  be  bound  to  pay  them,  they  are  all  the  time  a  lien  on  the  property 
of  the  railway  company,  but  that  is  the  limit  of  its  obligation.  When  the 
debts  shall  be  paid,  all  obligations  against  the  railway  company  will  cease  to 
exist.  It  was  the  laborers,  and  not  the  contractors,  who  acquired  liens  against 
the  property  of  the  railway  company.  There  would  seem  to  be  more  force  in 
the  proposition  that  the  laborers  ought  to  be  made  parties  than  that  the  sub- 
contractors ought.  The  plaintiff  is  the  assignee  of  the  laborers'  claims,  and 
enjoys  all  of  their  rights.  If  they  had  made  no  assignment  of  their  claims, 
they,  by  the  express  provisions  of  the  statute,  could  have  maintained  their  suit 
against  their  debtor  to  recover  their  debt,  and  against  the  railroad  company  to 
enforce  their  lien,  "without  its  being  necessary  for  the  plaintiff  to  make  other 
lienholders  defendants  thereto.1'  Section  2,  act  Feb.  18,  1879.  The  only 
reason  that  can  be  suggested  for  making  other  parties  must  be  asserted  in  be- 
half of  the  railway  company,  and  not  the  defendant  Kennedy,  who  can  have 
no  right  to  demand  that  others  shall  be  brought  in  to  pay  debts  that  he  has 
assumed  and  made  his  own.    Upon  the  part  of  the  railroad  company  no  other  - 
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claim  or  equity  in  favor  of  bringing  in  other  parties  can  be  asserted  than  that 
the  debts  for  which  its  property  is  bound  originally  belonged  to  the  laborers, 
and  that,  while  it  is  true  the  payment  of  the  debts  to  any  lawful  holder  will 
discharge  the  liens,  it  is  also  true  that  if,  after  the  payment  of  the  judgment 
to  the  assignee,  the  original  owners  of  any  of  the  claims,  not  having  been  par- 
ties to  the  suit,  and  therefore  not  concluded  by  the  judgment,  should  sue  upon 
and  prove  that  they  had  never  transferred  their  claims,  it  would  be  subject  to 
a  second  recovery  for  the  same  debt.  Such  objection  will  apply  as  well  to 
every  assignment  of  a  cause  of  action,  and  confer  upon  the  debtor  the  right  to 
have  every  precedent  owner  of  the  assigned  instrument  made  a  party,  in  order 
that  they  may  be  estopped  by  the  judgment.  No  such  rule  has  ever  prevailed. 
It  is  the  debtor's  right  in  every  case,  by  proper  pleadings,  to  compel  theplain- 
tiff,  who  sues  upon  an  assigned  instrument,  to  show  title  in  himself  by  prov- 
ing the  genuineness  of  all  transfers.  This  is  all  the  protection  the  law  gives 
in  such  cases,  and  it  is  ample.  The  case  of  Railroad  Co.  v.  Rucker,  59  Tex. 
587,  was  upon  a  different  state  of  facts  from  those  presented  in  this  case. 

The  fourth  assignment  of  error  complains  of  the  admission  of  the  evidence 
of  a  witness  who  was  permitted  to  testify  to  statements  made  by  an  attorney 
and  an  agent  of  the  railroad  company,  to  the  effect  that  the  railroad  company 
owed  Kennedy  $2,000,000,  and  that  the  checks  or  claims  sued  on  in  this  case 
were  all  right,  and  were  a  lien  on  the  road.  The  bill  of  exceptions  shows  that 
the  evidence  objected  to  was  drawn  out  on  cross-examination  by  defendants 
themselves,  and  there  is  nothing  to  show  that  it  was  not  responsive  to  ques- 
tions asked  or  intentionally  drawn  out.  This  furnishes  a  sufficient  explana- 
tion for  its  not  having  been  stricken  out.  If  it  was  not  sufficient,  we  do  not 
find  in  the  assignment  any  other  sufficient  cause  for  its  exclusion. 

Appellants  complain  of  the  introduction  of  the  time-checks  in  evidence  over 
their  objection  that  there  was  a  material  variance  between  those  introduced 
in  evidence  and  those  described  in  the  petition,  in  this:  "That  the  petition 
sought  to  recover  on  instruments  which  it  described  as  having  no  indorse- 
ment nor  assignment  on  them,  while  those  introduced  in  evidence  had  indorse- 
ments in  writing  across  their  backs.'1  As  we  have  before  said,  the  instru- 
ments were  correctly  copied  into  the  petition,  and  we  do  not  think  they  were 
inadmissible  as  evidence  on  account  of  the  objections  here  stated. 

It  is  urged  that  the  court  erred  in  permitting  time-checks  to  be  read  in  evi- 
dence for  work  done  before  February  1,  1887,  either  against  the  railroad  com- 
pany or  Kennedy.  We  find  no  evidence  in  the  record  indicating  that  any 
checks  were  admitted  as  evidence  in  which  the  liens  had  accrued  against  the 
railway  company  as  long  as  12  months  before  the  institution  of  this  suit.  If 
it  had  been  done,  it  would  have  been  error  as  to  the  railway  company,  but  not 
as  to  Kennedy. 

The  only  remaining  error  assigned  is  that  the  court  erred  in  making  time- 
checks,  issued  to  Murphree  &  Wimbish,  a  basis  for  judgment,  because  it  was 
shown  that  Kennedy  was  not  a  resident  of  Fayette  county,  and  because  they 
were  issued  for  labor  not  performed  in  Fayette  county,  and  that  for  like  reason 
there  was  error  in  giving  judgment  on  any  time-checks  issued  before  June, 
1887.  There  being  no  plea  to  the  jurisdiction,  we  think  the  court  could  prop- 
erly have  given  judgment  against  both  defendants  for  all  of  the  debt  sued  for. 

It  seems  to  us  that  the  plaintiff  recovered  judgment  against  Kennedy  for  no 
more,  and  against  the  railroad  company  for  less,  than  he  was  entitled  under 
his  pleadings  and  the  evidence,  and  therefore  the  judgment  will  be  affirmed. 
v.l03.w.no.l0 — 45 
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\1S"~East  Line  &  Bed  River  R.  Go.  v.  Culberson. 
(Supreme  Court  of  Texas.    February  5,  1889.) 

1.  Mastbb  and  Servant— Ikjubt  to  Emploti— Liability  of  Lessor  Railroad  Com- 

pany. 

One  employed  as  conductor  by  a  railroad  company  operating  as  leasee,  without 
authority  of  statute,  a  railroad  belonging  to  another  corporation,  cannot  recover  of 
the  latter  corporation  for  injuries  sustained  on  account  of  a  defect  in  an  engine 
owned  and  controlled  by  the  lessee. 

2.  Limitation  of  Actionb— Running  of  Statute— Amendment  of  Complaint. 

Where  an  action  is  beg-un  before  the  statute  of  limitations  has  run,  the  amending 
of  the  complaint  by  adding  a  necessary  party  after  the  statute  has  run  does  not  set 
up  a  new  cause  of  action  so  as  to  make  the  statute  a  defense. 
8.  Same— New  Party  Plaintiff. 

But  in  such  case,  where  the  action  was  not  brought  for  the  benefit  of  the  party 
subsequently  joined,  and  the  right  of  the  latter  to  recover  is  presented  for  the  first 
time  by  the  amendment,  the  statute  may  be  pleaded  as  to  such  party. 
4.  Appeal—  Practice— Bill  of  Exceptions— Objections  not  Made  Below. 

A  bill  of  exceptions  signed  and  filed  as  a  part  of  the  record  during  term-time  will 
not  be  disregarded  where  objection  is  made  for  the  first  time  after  the  cause  has 
been  submitted  in  the  supreme  court  that  the  signature  of  the  judge  was  obtained 
by  undue  practice,  and  where  the  affidavit  of  tne  latter  shows  that  he  knew  the 
contents  of  the  bill. 

Appeal  from  district  court.  Camp  county;  W.  P.  McLean,  Judge. 
Todd  <fe  Hudgins,  for  appellant.     Moors  <£  Hart,  Sheppard  A  Thompson, 
J.  M.  Pouns,  and  C.  A.  Culberson,  for  appellee. 

Gaines,  J.  W.  A.  Culberson,  while  operating  a  train  upon  the  road  of  the 
appellant  company  as  conductor,  lost  his  life  in  endeavoring  to  make  a  coup- 
ling between  the  engine  under  his  control  and  a  train  in  its  front.  The  ap- 
pellee, who  was  his  wife,  brought  this  suit,  on  behalf  of  herself  and  other 
beneficiaries,  to  recover  damages  under  the  statute  for  the  injury.  She  al- 
leged that  the  accident  resulted  from  a  defect  in  the  engine  and  the  incompe- 
tency and  carelessness  of  the  engineer.  During  the  progress  of  the  trial  the 
defendant  offered  to  prove  by  a  witness  that  at  the  time  of  the  accident  the 
road  was  not  operated  or  controlled  by  the  defendant  company,  and  that  the 
deceased  was  not  in  its  service  at  the  time,  but  was  in  the  employment,  and 
was  acting  for  the  Missouri,  Kansas  &  Texas  Railway  Company,  anothercor- 
poration.  Upon  objection  to  this  testimony  by  the  plaintiff,  it  was  excluded 
by  the  court.  There  is  a  plea  in  abatement  in  the  record,  which  sets  up  that 
the  road  of  the  defendant  company  was  leased  to  the  Missouri,  Kansas  & 
Texas  Railroad  Company  by  authority  of  law;  but  it  was  neither  sworn  to  nor 
insisted  upon  at  the  trial,  and  it  must  be  considered  as  waived.  If,  however, 
the  facts  justified  the  conclusion,  it  was  competent,  however,  for  defendant 
to  show  under  its  general  denial  that  although  the  injury  was  received  upon 
its  road,  and  was  actionable,  another  company  was  responsible  for  such  in- 
jury, and  that  it  was  not  liable.  Did  the  evidence  offered  tend  to  show  this? 
The  defendant  did  not  offer,  in  connection  with  its  other  testimony,  to  prove 
that  the  Missouri,  Kansas  &  Texas  Company  was  operating  and  controlling 
its  road  by  authority  of  any  statute,  and  we  think  the  question  must  be  treated 
as  if  no  such  authority  existed.  We  have  then  the  question  of  the  right  of  a 
servant  of  a  railway  company,  operating  without  authority  of  statute  a  road  be- 
longing to  another  corporation,  to  recover  of  the  owner  damages  for  personal 
injuries  resulting  to  him  in  the  course  of  his  employment  through  the  negli- 
gence of  his  employer,  or  of  its  officers  or  agents.  This  is  a  new  question  in  this 
court,  and  one  upon  which  we  have  found  no  direct  authority  which  is  at  all 
satisfactory.  This  court  has  held  that  a  railroad  company  cannot  without  statu- 
tory authority  lease  its  road  toanother  so  as  to  absolve  itself  of  its  duties  to  the 
public,  and  that  when  such  lease  is  made  the  lessor  is  liable  for  an  injury  to 
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a  passenger  resulting  from  the  negligence  of  the  lessee.  Railroad  Co.  v. 
Underwood.  67  Tex.  589,  4  S.  W.  Rep.  216;  Railroad  Co.  v.  Rushing.  69 
Tex.  308,  6  8.  W,  Rep.  834.  We  have  also  held  that,  in  case  of  an  unlawful 
lease  or  sale,  the  lessor  or  vendor  is  liable  to  a  shipper  for  the  failure  of  the 
company  operating  the  road  to  furnish  transportation  upon  his  demand.  Rail- 
road Co.  v.  Morris.  68  Tex.  49,  8  S,  W.  Rep.  457. 

There  have  been  numerous  decisions  in  other  states  holding  the  lessor  liable, 
when  the  lease  is  unauthorized,  for  injuries  to  live-stock,  and  to  persons  cross- 
ing the  track,  caused  by  the  negligence  of  its  lessees;  so  that  it  may  now  be 
considered  the  accepted  and  settled  doctrine  that,  in  all  cases  where  one  rail- 
road company  is  operating  trains  upon  the  road  of  another  without  authority 
of  law,  the  owner  of  the  road  remains  responsible  for  the  discharge  of  its  du- 
ties to  the  public,  and  becomes  liable  for  injuries  resulting  from  the  lessee's 
failure  to  perform  those  duties.  The  lessor,  by  accepting  its  charter,  assumes 
the  obligation  to  carry  passengers  safely  over  its  line.  If  it  intrusts  that 
duty  to  another  company,  and  a  passenger  is  injured,  it  is  responsible.  It 
binds  itself  to  carry  all  freight  offered  to  it,  and  to  deliver  it  safely.  Should 
its  lessee  fail  to  do  this,  it  is  liable.  It  assumes  to  operate  its  road  safely  and 
carefully,  so  as  not  negligently  to  destroy  or  damage  property,  and  not  to  in- 
jure persons  who  have  the  right  to  pass  on  or  near  the  track.  Should  its  les- 
see negligently  do  damage  to  property,  or  inflict  personal  injuries  upon  way- 
farers crossing  the  road,  this  is  failure  of  duty  on  its  part,  and  it  is  responsi- 
ble for  the  wrong.  But  the  duties  which  are  owed  by  a  railroad  company 
to  its  servant  are  not  duties  owed  to  him  in  common  with  the  public,  but 
grow  out  of  the  contract  of  service.  He  assumes  the  relation  of  servant  to 
his  employer  voluntarily,  and  out  of  it  arises  the  reciprocal  obligations  from 
one  to  the  other.  It  seems  to  us  that  the  relation  of  the  servant  of  the  com- . 
pany  operating  the  road  to  the  owner  is  very  different  from  his  relation  to  bis 
employer,  and  that  relation  of  the  owner  of  the  road  to  him  is  different  from 
its  relation  to  the  general  public.  His  contract  is  not  with  the  company 
owning  the  road,  and  it  may  be  asked,  does  the  latter  owe  him  the  duty  of 
a  master  to  his  servant,  or  guaranty  that  the  master  with  whom  he  has  vol- 
untarily contracted  will  perform  its  obligation  to  him?  It  may  be  that  if  the 
injury  had  occurred  by  reason  of  a  defect  in  the  road-bed  or  track,  and  not  by 
reason  of  a  defect  in  the  engine,  the  company  charged  with  the  duty  of  keep- 
ing up  the  road  would  be  liable.  But  if  it  were  true  that  the  injury  was 
caused  entirely  by  another  company  operating  the  owner's  road,  and  was  in- 
flicted upon  one  of  its  own  employes,  it  is  difficult,  by  reason  of  a  defect  in 
machinery  entirely  under  its  control,  to  see  upon  what  principle  of  policy  or 
justice  the  lessor  should  be  held  liable  merely  because  it  owned  the  road. 

In  the  case  proposed  to  be  made  by  the  evidence  offered,  it  seems  to  us  that 
the  liability  of  the  deceased's  employer  would  have  been  precisely  the  same  on 
the  defendant's  road  as  if  the  train  bad  been  running  upon  its  own  road  at 
the  time  of  the  accident.  The  act  of  the  Missouri,  Kansas  &  Texas  Company 
in  operating  the  road  without  a  license  from  the  legislature,  if  such  was  the 
fact,  was  merely  illegal  in  the  sense  that  it  was  unauthorized,  and  the  object 
in  holding  the  lessor  responsible  in  such  a  case  is  certainly  not  to  impose  a 
mulct  or  fine  by  way  of  punishment.  The  reason  for  the  rule  is  the  protec- 
tion of  the  public  who  need  the  protection.  The  passenger  and  the  shipper 
of  goods  have  no  option,  but  must  avail  themselves  of  the  services  of  the  les- 
sees, whether  the  lease  is  authorized  or  not.  The  law  will  not  permit  the 
owner  of  the  road  to  shirk  its  duty  to  them  by  turning  over  its  road  to  an- 
other company}  AW  will  it  permit  it  to  deny  its  liability  where  it  has  allowed 
such  other  company,  without  authority  of  law,  negligently  to  injure  wayfar- 
ers over  the  track  pr  property  along  the  line.  There  is  no  privity  between  the 
persons  injured  }n  watt  Q**e  and  the  operating  company.  It  is  not  so  with  an 
employe  wl|0  YPlUfltWrUj  tutors  the  service  of  the  latter  company  with  a 
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knowledge  of  the  facts,  and  participates  knowingly  in  the  wrong,  if  wrong  it 
be.  Where  in  similar  cases  a  recovery  has  been  permitted  against  a  lessor,  it 
has  usually  been  allowed  upon  various  considerations  of  public  policy:  First, 
because  the  franchises  granted  are  in  the  nature  of  a  personal  trust,  and  sound 
policy  demands,  so  far  as  the  general  public  is  concerned,  that  the  corpora* 
tion  receiving  the  grant  should  be  held  responsible  for  the  proper  execution  of 
the  powers  granted ;  and,  second,  for  the  reason  that  to  deny  the  responsibil- 
ity of  the  lessor  would  enable  a  railroad  to  shirk  its  responsibility,  and  to  in- 
jure the  public  by  placing  its  property  under  the  control  of  irresponsible  par- 
ties; and,  third*  because  a  person  who  has  received  an  injur}*  at  the  hands  of 
the  operating  company,  and  was  ignorant  of  the  relations  between  that  com- 
pany and  the  owner  of  the  road,  might  be  at  a  loss  to  determine  against  which 
to  bring  his  action,  and  thereby  placed  at  a  disadvantage  in  seeking  a  redress 
of  his  wrongs. 

None  of  these  reasons  apply  on  the  case  of  the  servant  of  a  lessee  who  is  in- 
jured through  the  neglect  of  his  employer.  He  needs  no  protection  as  one  of 
the  general  public,  because  he  can  enter  the  service  or  not  as  he  chooses.  He 
is  under  no  compulsion  to  take  employment  from  an  irresponsible  company* 
and  he  certainly  knows  whom  to  sue  for  a  wrong  inflicted  through  his  em- 
ployer's neglect,  for  the  latter  is  certainly  liable  to  him  in  such  a  case.  The 
reason  of  the  rule  which  holds  the  lessor  liable  fails  in  case  of  an  employe  of 
the  lessee,  and  we  think  that  to  follow  it  in  a  case  like  this  would  be  to  give 
it  an  arbitrary,  and  not  a  reasonable,  application.  We  conclude  that  the  court 
erred  in  excluding  the  testimony,  and  for  this  error  the  judgment  must  be  re- 
versed. We  do  not  know  what  the  evidence  may  disclose  upon  another  trial 
as  to  the  relations  of  defendant  corporation  and  the  Missouri,  Kansas  &  Texas 
Company,  and  it  would  be  futile  to  attempt  to  anticipate  the  questions  that 
may  arise.  We  merely  hold  now  that  the  evidence  offered  and  excluded,, 
tended,  prima  facie,  to  show  that  the  defendant  was  not  liable  for  the  alleged 
injury.  This  case  was  reversed  upon  a  former  appeal,  because  it  was  then 
held  that  the  mother  of  the  deceased  should  have  been  made  a  party  as  an  act- 
ive plaintiff,  or  as  a  beneficiary  of  the  recovery.  Since  the  remand  of  the 
cause  the  petition  has  been  so  amended  as  to  bring  the  suit  as  well  for  her 
benefit  as  for  that  of  the  plaintiff  and  the  children  of  the  deceased.  To  the 
amended  petition,  which  was  filed  more  than  12  months  after  the  death  of  the 
deceased,  an  exception  was  interposed  upon  the  ground  that  the  cause  of  ac- 
tion was  barred  by  the  statute  of  limitations.  As  to  the  plaintiff  and  the 
original  beneficiaries,  the  exception  was  not  well  taken.  The  making  a  new 
party  did  not  set  up  a  new  cause  of  action.  The  exception  should,  however, 
have  been  sustained  as  to  the  mother  of  the  deceased.  The  action  was  neither 
brought  by  her,  nor  for  her  benefit,  until  12  months  had  elapsed  from  the  time 
her  son  died.  The  suit  in  behalf  of  the  beneficiaries  did  not  affect  the  run- 
ning of  the  statute  against  her.  But  defendant,  having  pleaded  the  statute 
against  her,  can  no  longer  complain  that  she  is  not  a  party  to  the  action. 

We  think  the  other  questions  raised  by  the  appeal,  except  in  so  far  as  the 
sufficiency  of  the  evidence  to  sustain  a  recovery  is  concerned,  is  not  likely  to 
arise  upon  another  trial.  Since  the  cause  will  be  remanded,  the  evidence  will 
not  be  discussed. 

For  the  errors  pointed  out,  the  judgment  is  reversed,  and  the  cause  re- 
manded. 

OPINION  ON  MOTION  FOR  REHEARING. 

Gaines,  J.  This  is  a  motion  for  a  rehearing,  and  is  accompanied  by  affi- 
davits which  are  intended  to  impeach  a  bill  of  exceptions  found  in  the  record. 
This  bill  shows  the  ruling  of  the  court,  which  in  the  opinion  formerly  deliv- 
ered was  held  to  be  reversible  error.  The  affidavits  tend  to  show  that  the  bill 
was  improperly  allowed  and  signed  by  the  trial  judge.    It  is  not  denied  that 
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it  was  allowed,  signed,  and  filed  as  a  part  of  the  record  daring  term-time. 
We  are  of  opinion  that  the  record  cannot  be  attacked  in  this  way.  If  by  any 
undue  practice  the  signature  of  the  trial  judge  should  be  procured  to  a  bill  of 
exceptions,  which  he  did  not  understand,  and  which  he  did  not  intend  to  sign, 
we  think  it  would  be  competent  for  the  court  in  which  the  trial  was  had,  upon 
a  motion  made  for  that  purpose,  to  strike  it  from  the  record.  This  might  be 
done  even  after  the  adjournment  for  the  term,  and  after  an  appeal  had  been 
perfected  to  this  court.  The  trial  court  has  the  power*  in  a  proper  proceed- 
ing, and  upon  proper  proof,  so  to  amend  its  records  as  to  make  them  speak 
the  truth,  even  after  the  jurisdiction  has  attached  in  the  appellate  court.  If 
the  amendment  be  made  after  the  transcript  lias  been  filed  in  the  supreme 
court,  the  record  may  be  corrected  in  the  latter  court  by  a  suggestion  of  its 
diminution  and  a  motion  for  a  certiorari.  It  cannot  be  corrected  here  in  the 
first  instance,  and  especially  after  the  cause  has  been  submitted.  Besides, 
the  affidavit  of  the  trial  judge,  which  accompanies  this  motion,  shows  that  at 
the  time  he  signed  the  bill  of  exceptions  heknew  its  coutents.  If  we  could  dis- 
regard the  bill,  the  motion  for  a  rehearing  should  be  granted;  but  we  are  of 
opinion  that  it  must  be  treated  as  a  proper  part  of  the  record  in  the  case.  The 
question  upon  which  the  judgment  in  this  case  was  reversed  was  not  very 
fully  discussed  in  the  original  briefs  of  counsel,  and  we  have  therefore  deemed 
.it  proper  to  give  it  a  careful  reconsideration.  The  argument  of  appellees  in 
support  of  the  motion  contains  a  very  full  citation  of  authorities,  which  have 
been  carefully  examined,  but  which  have  not  changed  our  former  opinion. 
We  think  a  review  of  the  cases  cited  will  show  that  none  of  them  are  incon- 
sistent with  our  views  as  formerly  expressed. 

Railroad  Co.  v.  Meador,  50  Tex.  85,  was  a  case  in  which  the  railroad  com- 
pany was  held  liable  to  the  owner  of  land  for  the  trespass  of  its  contractors  in 
entering  upon  his  premises  and  constructing  its  road  without  having  first 
condemned  the  right  of  way.  The  principle  decided  is  that  the  act  which  the 
contractors  were  employed  to  perform  being  unlawful,  so  far  as  the  land- 
owner, whose  land  had  not  been  condemned,  was  concerned*  the  company 
could  not  escape  its  liability  by  showing  that  the  persons  who  committed  the 
trespass  were  independent  contractors  to  perioral  the  work.  The  principle 
does  not  apply  to  the  question  presented  in  this  case. 

In  Railroad  Co.  v.  Watts,  63  Tex.  549,  it  is  said  that  the  appellee,  being  the 
servant  of  the  Missouri,  Kansas  &  Texas  Railroad  Company,  which  had  leased 
and  was  operating  the  road  of  the  International  &  Great  Northern  Railroad 
Company,  the  latter  company  would  not  be  responsible  to  him  for  the  negli- 
gence of  the  former,  provided  the  lease  was  authorized  by  law.  It  is  not 
decided  that  the  lessor  would  have  been  responsible  if  the  lease  had  not  been 
authorized. 

In  West  v.  Railroad  Co.,  63  HI.  545,  it  was  held  that  the  company  was 
not  liable  to  the  servants  of  its  contractors  for  an  injury  received  through  the 
contractors'  negligence. 

In  Sawyer  v.  Railroad  Co.,  27  Vt.  370,  the  defendant  company  had  made  a 
contract  with  another  company  by  which  the  latter  had  the  privilege  of  run- 
ning its  trains  over  the  former's  road.  It  was  the  duty  of  the  defendant  to 
keep  a  certain  switch  on  its  road  in  order.  Through  the  negligence  of  its  serv- 
ants the  switch  was  misplaced,  and  a  locomotive  of  the  other  company  de- 
railed, the  derailment  resulting  in  an  injury  to  the  plaintiff*  who  was  a  serv- 
ant of  the  latter  company,  on  duty  upon  the  locomotive  at  the  time  of  the 
accident.  There  the  injury  was  the  direct  result  of  the  negligence  of  the  serv- 
ant of  the  owner  of  the  road,  and  the  plaintiff  was  held  entitled  to  recover. 
If,  as  seems  to  be  contended  in  the  present  case,  he  was  to  be  considered  the 
servant,  not  only  of  the  company  who  employed  him,  but  also  of  the  owner 
of  the  road,  then  he  would  have  been  the  fellow-servant  of  the  switchman 
who  cause  the  injury,  and  he  could  not  have  recovered. 
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The  case  of  Merrill  v.  Railroad  Co.,  54  Yt.  200,  virtually  reaffirms  Sa*o- 
yer  v.  Railroad  Co.,  supra.  There  it  seems  that  the  defendant  company  was 
running  over  a  portion  of  the  road  of  another  company,  and  that  this  arrange- 
ment was  authorized  by  law.  It  is  apparent  that  the  decision  does  not  apply 
to  the  case  now  before  us- 

Another  case  cited  is  Nugent  v.  Railroad  Corp.,  12  Atl.  Hep.  797.  There  it 
is  held  that  "a  railroad  corporation,  over  a  section  of  whose  track  another 
company,  by  virtue  of  a  contract,  runs  its  trains,  is  liable  in  tort  to  the  latter'* 
brakeman,  who,  while  in  the  due  performance  of  his  duty  on  his  employer's 
train,  receives  a  personal  injury  solely  by  reason  of  the  negligent  construction 
of  the  former's  station  house."  There  the  injury  complained  of  resulted  di- 
rectly from  the  negligence  of  the  company  owning  the  road.  It  was  decided 
that  they  were  charged  with  the  duty  of  keeping  their  road  in  safe  condition 
for  the  operation  of  trains,  and  that  they  were  liable  to  the  employe  of  tht 
operating  company  for  an  injury  resulting  from  a  failure  to  perform  this  duty. 

In  Railroad  Co.  v.  Brown,  17  Wall.  445,  the  lessor  company  was  held  re- 
sponsible to  a  passenger  on  a  train  of  the  lessee  who  was  improperly  expelled 
from  a  car  by  a  servant  of  the  latter.  The  liability  of  the  owner  of  the  road 
to  passengers  on  the  operating  company's  trains  was  recognized  in  the  former 
opinion. 

Freeman  v.  Railroad  Co.,  10  N.  W.  Rep.  594,  seems  to  have  been  an  ac- 
tion by  a  wayfarer  for  an  injury  received  from  the  railroad  train  at  a  public 
crossing. 

Aycovk  V*  Railroad  Co.,  89  N.  G.  321,  was  an  action  by  the  owner  of  land 
for  damage  caused  to  his  timber  by  fire  communicated  by  sparks  from  a  pass- 
ing engine. 

Balsley  v.  Railroad  Co.,  8  N.  E.  Rep.  859,  involves  the  same  principle  as 
the  case  last  cited. 

Nelson  v.  Railroad  Co.,  26  Yt.  717,  was  a  suit  against  a  corporation  own- 
ing a  railroad,  for  a  cow  run  over  and  killed  by  a  train  of  its  lessee.  The  lia- 
bility which  was  held  to  exist  In  each  of  the  five  cases  last  named,  is  distinctly 
recognized  in  the  former  opinion  in  the  case  before  us. 

The  case  of  Sellars  v.  Railroad  Co.,  25  Araer.  &  Eng.  R.  Gas.  451,  was 
brought  by  the  administrator  of  a  servant  of  the  defendant  company  directly 
against  the  company  which  employed  him  for  injuries  which  resulted  in  his 
death.    It  throws  no  light  upon  the  present  case. 

There  are  a  few  other  cases  cited  in  the  arguments  of  counsel,  but  they  are 
upon  the  same  lines,  and  involve  the  same  principles,  as  the  cases  just  dis- 
cussed. None  of  them  are  decisions  upon  the  immediate  question  before  us. 
These  cases  commented  upon  afford  ample  authority  for  holding  that  a  rail- 
road company,  which  without  authority  of  law  leases  its  road  to  another  cor- 
poration, is  responsible  for  the  torts  of  the  lessee,  so  far  as  the  general  public 
is  concerned.  Not  one  of  them  sustains  the  position  of  appellee  that  the  lessor 
is  liable  to  the  servant  of  the  lessee  for  injuries  resulting  from  the  negligence 
of  the  latter  company.  We  have  found  only  one  case  in  which  a  servant  of 
the  company  operating  a  railroad  under  a  license  of  the  owner  was  permitted 
to  recover  of  the  latter  for  the  negligence  of  the  former's  servants.  This  is 
the  case  of  Railroad  Co.  v.  Mayes,  49  Ga.  355.  The  case,  however,  presented 
peculiar  complications,  and  there  is  another  ground  upon  which  the  decision 
might  properly  have  been  rested.  The  immediate  question  before  us  was  not 
discussed  in  the  opinion. 

We  are  satisfied  that  no  well-considered  case  can  be  found  which  sustains 
the  doctrine  contended  for  by  appellee.  A  few  maybe  found  where  the  serv- 
ant of  the  lessee  has  been  permitted  to  recover  of  the  lessor  for  injuries  result- 
ing from  a  faulty  construction  of  its  track  or  from  negligence  in  failing  to 
keep  it  in  repair.  But  in  such  a  case  the  injury  results  from  the  failure  of  the 
lessor  to  perform  its  immediate  duty.     The  argument  in  support  of  the  motion 
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for  a  rehearing  assumes  that  we  have  in  our  opinion  treated  the  plaintiff's  suit 
as  an  action  ex  contractu.  This  is  a  mistake.  The  suit  is  for  a  tort.  But 
the  duty,  the  violation  of  which  gives  the  ground  of  action,  grows  out  of  a  con- 
tract. The  petition  alleges  that  the  defendant  was  negligent  in  not  furnish- 
ing a  safe  engine  and  a  competent  engineer,  and  that  from  this  negligence 
the  deceased  received  the  injuries  which  resulted  in  his  death.  The  duty  of 
furnishing  the  deceased  a  safe  engine  grew  out  of  the  relation  of  master  and 
servant,  and  this  relation  was  created  by  his  contract  of  employment.  We 
think  it  follows  that  if  the  deceased  was  employed  as  conductor  of  a  train  by 
a  company  operating  the  road  under  a  lease,  and  the  injury  resulted  from  the 
incompetency  of  the  engineer,  or  the  imperfection  of  the  engine  furnished 
him  by  the  lessee,  the  latter  would  be  liable,  and  not  the  lessor. 

It  does  not  do  to  say  that  the  lessee  would  be  the  agent  of  the  lessor  as  ap- 
plied to  this  case;  this  would  be  a  mere  fiction,  not  based  upon  any  sound  rule 
of  law.  The  lessee,  under  an  unauthorized  lease,  may  be  deemed  the  agent 
of  the  lessor,  so  far  as  the  latter's  duties  to  the  public  are  concerned.  Having 
undertaken  by  its  charter  to  operate  its  road,  the  company  which  it  puts  in 
charge  of  its  line  may  be  looked  upon  as  its  agent,  so  far  as  its  general  duties 
under  its  franchises  are  concerned.  But  the  duty  which  is  owed  to  an  em- 
ploye of  the  lessee  is  a  special  one,  and  not  a  duty  owed  to  him  in  common 
with  the  general  public. 

It  is  also  urged  that  we  are  in  error  in  holding  that  the  mother  of  the  de- 
ceased was  barred  of  her  right  of  action  by  the  statute  of  limitations.  She 
was  a  necessary  party  to  the  suit,  either  as  plaintiff  or  beneficiary  in  the  first 
instance.  She  was  not  made  a  party  until  more  than  one  year  had  elapsed 
since  the  death  of  her  son.  The  amendment  which  alleged  her  existence,  and 
prayed  a  recovery  for  her  benefit  as  well  as  that  of  the  other  plaintiffs,  pre- 
sented for  the  first  time  her  right,  and  it  was  a  new  cause  of  action  so  far  as 
she  is  concerned.  We  see  no  reason  why  the  rule  that  applies  to  tenants  in 
common  in  suits  for  the  recovery  of  land,  that  one  may  be  barred  though  the 
others  are  not,  should  not  apply  in  this  case. 

The  motion  for  a  rehearing  is  overruled. 


Kansas  &  G.  3.  L.  B.  Co.  t>.  Borough. 

(Supreme  Court  of  Texas.    November  28, 1888.) 

1.  Carriers  of  Passengers— Injury  to  Passenger— Pleading— Evidence. 

Under  a  general  denial,  defendant  may  show  that  the  employes  operating  the 
road  were  not  its  servants,  but  the  servants  of  a  receiver  operating  the  road  under 
decree  of  court. 

3.  Trial— Reception  of  Evidence— Harmless  Error. 

The  exclusion  of  the  decree  appointing  the  receiver  in  such  case,  and  the  decree 
showing  his  final  discharge,  cannot  he  assigned  as  error,  in  that  the  decrees 
showed  that  at  the  time  of  the  injury  the  road  was  in  the  hands  of  a  receiver, 
where  the  last  decree  showed  that  prior  to  the  accident  another  decree  had  been 
rendered  taking  the  road  from  the  control  of  the  receiver. 

8.  Same— Instructions. 

It  is  not  error  to  refuse  to  charge  that  failure  to  stop  at  a  station  "does  not  jus- 
tify a  person  in  attempting  to  board  a  train  in  motion, "  where  the  jury  have  al- 
ready been  told  that  plaintiff  cannot  recover  if  he  attempted  to  board  the  train 
while  in  motion,  and  when  an  ordinarily  prudent  man  would  not  have  made  the  at- 
tempt. 

4.  Carriers  of  Passengers— Injury  to  Passengers—  Contributory  Negligence. 

Plaintiff  flagged  a  train  at  a  flag  station.  The  train  did  not  stop,  though  the  sig- 
nal was  seen,  but  as  it  passed  the  conductor  seized  a  coat  that  was  upon  plaintiff's 
arm,  and  told  him  to  jump  on,  in  attempting  to  do  which  he  was  injured.  Plaintiff 
testified  that  he  did  not  know  how  fast  the  train  was  running,  but  thought  he  could 
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safely  board  it.  Another  witness  testified  that  the  train  was  running  six  or  eight 
miles  an  hour.  Held,  that  a  verdict  for  plaintiff  would  not  be  set  aside  on  appeal, 
on  the  ground  of  contributory  negligence.1 

Appeal  from  district  court,  Smith  county;  Felix  J.  McCord,  Judge. 
Action  by  Eugene  T.  Borough  against  the  Kansas  &  Gulf  Short  Line  Rail- 
road Company  to  recover  damages  for  personal  injuries.    Defendant  appeals. 
N.  Webb  Finley,  for  appellant.    Jo7m  M.  Duman,  for  appellee. 

Gaines,  J.  This  is  an  aetion  brought  by  appellee  against  appellant  for 
personal  injuries  alleged  to  have  resulted  to  plaintiff  as  a  passenger  in  at- 
tempting to  "board  a  train  of  the  defendant  from  the  negligence  of  its  serv- 
ants. After  the  plaintiff  had  introduced  his  testimony,  the  defendant  offered 
in  evidence  a  decree  of  the  district  court  of  Smith  county,  dated  prior  to  the 
injury,  which  placed  the  property  and  management  of  the  road  in  the  hands 
of  a  receiver.  This  having  been  ruled  out,  the  defendant  offered  a  subsequent 
decree  of  the  same  court,  in  the  same  case,  showing  the  final  discharge  of  the 
receiver,  which,  upon  objection,  was  also  excluded.  The  ground  of  objection 
to  the  first  decree,  as  shown  by  the  bill  of  exceptions,  was  that  the  fact  of  the 
appointment  of  the  receiver  had  not  been  specially  pleaded.  This  ground  was 
tenable.  The  injury  was  alleged  to  have  been  caused  by  the  negligent  acts  of 
the  servants  of  the  defendant  company.  The  testimony  already  adduced 
showed  that  the  injury  occurred  from  the  operation  of  a  train  on  the  defend- 
ant's road,  and  from  this  the  presumption  arose  that  the  persons  in  charge  of 
the  train  were  its  employes.  But  the  defendant  had  pleaded  a  general  denial, 
and  under  its  plea  it  was  competent  for  it  to  show  that  the  servants  in  charge 
of  the  train  were  not  its  servants,  (Railroad  Co.  v.  Culberson,  ante,  706, 
decided  at  this  term, )  but  those  of  the  receiver  operating  the  road  under  the 
decree  of  a  court  of  competent  jurisdiction. 

It  is  settled  law  that  the  receiver  of  a  railroad  company  is  the  representa- 
tive of  the  court,  and  not  of  the  company,  and  that  the  company  is  not  liable 
for  his  acts  or  those  of  his  employes.  The  evidence  first  offered  tended  to 
show  that  the  persons  operating  the  train  which  caused  the  injury  were  not 
the  servants  of  the  company,  and  if  it  had  stood  alone  it  should  have  been  ad- 
mitted. But  although  the  second  decree  offered  was  rendered  after  the  i  njury, 
and  showed  that  up  to  that  time  the  receiver  had  not  made  a  final  settlement  of 
his  accounts,  and  had  not  been  finally  discharged,  it  also  evidenced  by  its  re- 
citals that,  prior  to  the  accident,  a  former  decree  had  been  rendered  in  the 
case,  which  took  the  road  from  his  hands,  and  discharged  him  from  the  duty 
of  operating  the  line. 

Now,  the  assignment  of  error  upon  these  rulings  of  the  court  is  to  the  effect 
that  the  court  erred  in  excluding  the  two  decrees,  because  they  showed  "that 
at  the  time  the  injuries  were  received  the  railroad  of  the  defendant  company 
was  in  the  hands  of  a  receiver."  We  conclude  that  the  two  decrees  taken 
together  show  the  contrary,  and  that,  therefore,  the  assignment  is  not  well 
taken. 

The  charge  is  not  complained  of.  It  is  full  and  fair,  and  very  clearly  pre- 
sented the  issues  made  by  the  pleadings  and  the  evidence.  But  appellant's 
counsel  insists  that  the  court  erred  in  refusing  a  special  instruction  to  the 
effect  that  the  failure  of  a  railroad  company  to  stop  its  train  at  a  station 
"does  not  justify  a  person  in  attempting  to  board  a  train  in  motion."  The 
charge  is  abstract,  and,  even  if  literally  correct,  it  seems  to  us  was  calculated 
to  mislead  the  jury.  The  jury  would  have  been  warranted  in  inferring  from 
it  that  under  no  state  of  circumstances  could  a  passenger  board  a  train  in  mo- 

*On  the  general  subject  of  contributory  negligence  in  alighting  from  and  boarding 
moving  trains,  see  Watson  v.  Railway  Co.,  (Ga.)  7  8.  E.  Rep.  854,  and  note;  Railroad 
Co.  v.  Railroad  Co.,  36  Fed.  Rep.  879;  Covington  v.  Railroad  Co.,  (Ga.)  6  S.E.  Rep.  593, 
and  note. 
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tion  "without  being  guilty  of  contributory  negligence.  Under  the  decisions 
of  this  court,  that  cannot  be  said  as  a  matter  of  law.  Railroad  Co.  v.  Mur- 
phy, 46  Tex.  356.  Whether  the  attempt  to  board  a  train,  under  the  circum- 
stances disclosed  by  the  evidence  in  this  case,  is  negligent  or  not  is  a  matter 
of  fact  to  be  left  to  the  jury.  The  general  charge  instructed  the  jury  in  this 
•case  that  if  the  "plaintiff  attempted  to  board  defendant's  train  while  in  mo- 
tion, and  when  an  ordinarily  prudent  man  would  not  have  made  the  attempt," 
he  could  not  recover.  This  clearly  and  sufficiently  presented  the  issue  of  con- 
iributory  negligence. 

It  is  also  assigned  as  error  that  the  court  should  have  granted  a  new  trial 
on  the  ground  that  the  evidence  showed  that  the  plaintiff  was  guilty  of  con- 
tributory' negligence.  The  evidence  shows  that  the  plaintiff  went  to  a  flag 
station  upon  defendant's  road  for  the  purpose  of  taking  passage;  that  he 
flagged  a  train,  and  the  signal  was  seen ;  that  the  train  did  not  stop,  but  that 
as  it  passed  the  conductor  seized  a  coat  he  had  upon  his  arm,  and  told  him  to 
"jump  on;"  and  that  he  did  jump,  and  was  thrown  down,  and  received  the 
injury  complained  of.  The  plaintiff  testified  that  he  did  not  know  how  fast 
the  train  was  running,  that  it  was  difficult  to  tell  the  speed  of  a  running 
train,  but  that  he  thought  at  the  time  that  he  could  board  the  train  with 
safety;  that  he  could  safely  board  a  train  running  at  5  miles;  that  he  could 
get  on  one  running  at  15,  but  did  not  think  he  could  if  it  was  running  25 
miles  per  hour.  Another  witness  testified  the  train  was  running  at  the  rate 
of  6  or  8  miles  per  hour.  The  company  did  not  call  any  of  the  employes 
who  were  on  the  train  at  the  time  to  prove  the  rate  of  speed  or  any  other  fact. 

In  the  case  of  Railway  Co.  v.  Murphy,  supra,  this  court  in  its  opinion 
quote  with  approval  this  language:  "It  was  for  the  jury  to  say  whether  the 
danger  of  boarding  the  train  when  in  motion  was  so  apparent  as  to  make  it 
the  duty  of  the  passenger  to  desist  from  the  attempt."  Citing  Johnson  v. 
Railroad  Co.,  70  Pa.  St.  357.  We  have  not  the  same  power  over  the  verdict 
that  the  court  had  before  whom  the  case  was  tried  below,  and  cannot  say  that 
the  conduct  of  the  plaintiff  in  attempting  to  board  the  train  was  so  manifestly 
negligent  that  the  jury  were  not  warranted  in  finding  to  the  contrary.  We 
do  not  think  that  the  fact  that  plaintiff  thought  it  safe  to  board  the  train  jus- 
tified the  attempt.  A  rash  man  might  consider  that  safe  which  a  prudent 
one  would  not.  Nor  was  the  invitation  of  the  conductor  a  justification  of  the 
plaintiff's  attempt.  But  these  facts  were  proper  to  be  looked  to  in  determin- 
ing the  question  of  contributory  negligence. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


Willis  et  al.  v.  Hudson. 
{Supreme  Court  of  Texas.    February  5, 1889.) 

1.  Trespass— Trial— Instruction— Weight  ot  Evidence. 

In  an  action  against  execution  creditors  for  trespass  in  seizing  plaintiff's  goods 
under  an  execution  against  H.  &  Co.,  the  defense  was  that  the  goods  were  not,  in 
fact,  plaintiff's,  but  were  held  by  him  for  H.^c  Co.  Defendants  introduced  a  bill 
of  sale  of  goods  by  H.  &  Co.  to  plaintiff,  with  evidence  as  to  the  consideration  paid 
by  plaintiff;  it  being  contended  that  at  least  part  of  the  goods  seized  were  included 
in  the  bill  of  sale.  The  court  charged  that,  if  the  goods  were  delivered  pursuant  to 
said  bill  of  sale,  it  would  vest  the  title  in  plaintiff,  unless  it  was  the  intention  of  the 
parties  that  they  should  merely  be  put  under  the  cover  of  a  different  name  while 
they  were  to  remain  the  property  of  H.  &  Co.  Held,  that  the  charge  was  not  a 
charge  upon  the  weight  of  the  evidence. 

2.  Same— Seizure  on  Void  Execution. 

The  execution  was  issued  on  a  judgment  which  had  been  satisfied  and  released  by 
part  payment  through  an  assignee  for  the  benefit  of  creditors,  and  was  void.  There 
was  much  evidence  as  to  the  judgment,  and  the  debt  on  which  it  was  founded.  Held, 
that  an  instruction  that,  if  the  goods  were  plaintiff's,  though  they  became  so  under 
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circumstances  rendering  their  ownership  fraudulent  as  to  H.  &  Co.,  the  execution 
was  no  justification  for  their  seizure,  was  correct,  and  applicable  to  the  case :  as  from 
the  evidence  the  jury  might  infer  that  the  judgment  was  still  in  force,  and  the  ex- 
ecution issued  upon  it  a  good  defense. 

&  Same— Evidencf. 

Since  defends  nts,  after  the  discharge  of  their  judgment,  could  not  attack  a  fraudu- 
lent transfer  of  goods  by  H.  &  Co.,  it  would  be  immaterial  whether  the  goods  were 
{mrchased  with  the  money  of  H.  &  Co.,  if  they  were  intended  by  the  parties  to  be- 
ong  to  plaintiff. 

4.  Evidence— Burden  op  Proof. 

In  such  an  action,  the  burden  of  proving  the  ownership,  seizure,  conversion,  and 
value  of  the  goods  is  on  the  plaintiff,  as  is  also  that  of  proving  any  circumstances 
of  oppression  or  malice  attending  the  levy,  as  a  basis  for  exemplary  damages. 

5.  Venue  in  Civil  Cases— Joint  Defendants. 

The  petition  being  originally  filed  against  the  execution  plaintiffs  and  the  sheriff 
jointly,  and  alleging  that  the  trespass  was  committed  in  the  county  in  which  the 
sheriff  resided  and  the  action  was  brought,  an  objection  by  the  other  defendants 
that  they  should  have  been  sued  in  the  county  of  their  residence  is  not  well  taken. 

6.  Abatement  and  Revival— Pleading— Delay. 

Such  an  objection,  not  made  until  after  a  plea  to  the  merits,  a  trial,  a  judgment* 
and  a  reversal  thereof  in  the  supreme  court,  a  change  of  venue,  and  a  dismissal  as 
to  the  sheriff,  comes  too  late. 

Appeal  from  district  court,  Brazos  county. 

Action  by  Thomas  F.  Hudson,  Jr.,  against  P.  J.  Willis  and  another,  part- 
ners trading  as  P.  J.  Willis  &  Bro.,  and  S.  G.  Wilson,  to  recover  for  the  con- 
version of  certain  personal  property.  Verdict  and  judgment  for  plaintiff,  and 
defendants  Willis  &  Bro.  appeal;  the  action  having  been  dismissed  as  to  Wil- 
son. 

Q.  E.  Mann  and  McLemore  &  Campbell,  for  appellants.  W.  K.  Roman* 
Sayles  &  Bassett,  and  Seth  tihepard,  for.  appellee. 

Stayton,  C.  J.  This*  actio*  was  brought  by  appelte*  against  appellants 
and  S.  G.  Wilson,  to  recover  damages  for  an  alleged  seizure  and  conversion 
by  them  of  a  stock  of  goods  which  he  alleged  he  owned  and  possessed  at  the 
time  they  were  taken  by  the  defendants.  The  cause  was  before  this  court  at 
a  former  term,  when  a  judgment  obtained  by  appellee  was  reversed,  and  the 
cause  remanded.  63  Tex.  678.  The  action  was  originally  instituted  in  Bur- 
leson county,  where  the  defendant  Wilson  resided,  appellants  being  residents 
of  Gah  eston  county.  After  the  cause  was  remanded,  the  venue  was  changed, 
on  motion  of  defendants,  to  Brazos  county,  and  after  this  was  done  appellee 
dismissed  his  action  as  to  Wilson.  Appellants  then,  by  exception,  presented 
the  question  of  their  right  then  to  be  sued  only  in  the  county  of  their  resi- 
dence, which  was  shown  by  the  petition,  but  this  was  overruled.  They  fur- 
ther claimed  that  the  dismissal  as  to  Wilson  made  the  cause  of  action  set 
up  against  all  a  new  cause  of  action,  and  interposed,  by  exception,  the  defense 
of  limitation,  which  was  also  overruled.  They  also  pleaded  "not  guilty,"  and 
on  this  plea  went  to  trial  before  a  jury,  who  returned  a  verdict  against  them, 
on  which  the  judgment  appealed  from  was  entered. 

In  the  course  of  the  trial  the  following  facts  appeared,  in  reference  to  which 
there  was  no  controversy:  * 

(1)  That  on  January  1, 1881,  Thomas  F.  Hudson,  Sr.v  and  his  son  John  A. 
Hudson,  who  composed  the  firm  of  Thomas  F.  Hudson  &  Son,  made  an  as- 
signment, under  the  statute,  for  the  benefit  of  such  of  their  creditors  only  as 
would  accept  under  it,  and  release  them. 

(2)  On  March  7,  1881,  P.  J.  Willis  &  Bro.  recovered  a  judgment  for  $43,- 
97o.ll  against  Thomas  F.  Hudson  St  Son. 

(3)  On  May  3,  1881,  they  accepted  under  the  assignment,  and  agreed  to 
execute  a  release;  and  under  this,  on  or  before  October  8,  1881,  they  received 
the  sum  of  #8,452.17,  for  which  they  gave  the  following  receipt  and  release: 
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"$8,452.17.  Received  from  C.  E.  Wynne,  assignee  of  the  estate  of  Thos.  F. 
Hudson  &  Son,  and  Thos.  F.  Hudson,  and  John  A.  Hudson,  the  sum  of 
eight  thousand  four  hundred  and  fifty-two  and  17-100  dollars,  in  full  payment 
and  discharge  of  all  claims  and  demand  against  the  said  Thos.  F.  Hudson  & 
Son,  and  against  the  said  Thos.  F.  Hudson  and  John  A.  Hudson.  In  wit- 
ness whereof  we  have  hereunto  signed  our  names  at  Galveston,  Texas,  this 
8th  day  of  October,  1881. 

[Signed]  P.  J.  Willis  &  Bro." 

(4)  On  November  29,  1882,  P.  J.  Willis  &  Bro.  caused  an  execution  to  be 
issued  against  Thomas  F.  Hudson  &  Son  on  the  judgment  recovered  by  them 
on  March  7,  1881,  which,  at  their  request,  was  levied  upon  the  goods  claimed 
by  appellee,  and  for  the  conversion  of  which  this  action  was  brought. 

(5)  The  levy  was  made  by  Wilson,  sheriff  of.  Burleson  county,  who  was 
originally  made  a  defendant,  and  after  the  sale  of  the  goods  the  proceeds  were 
paid  to  P.  J.  Willis  &  Bro. 

(6)  At  the  time  Hudson  &  Son  made  the  assignment  they  were  the  owners 
of  a  stock  of  goods,  and  these  were  sold  by  the  assignee,  and  bought  by  Kauff- 
man  &  Runge,  who  for  a  time  conducted  the  business  through  Thomas  F. 
Hudson,  Sr.,  and  his  son,  as  agents;  under  an  agreement,  however,  that 
Kauffman  &  Runge  would  reconvey  the  stock  to  Thomas  F.  Hudson,  Sr.,  and 
John  A.  Hudson,  upon  payment  by  them  of  the  sum  bid  by  Kauffman  & 
Runge. 

(7)  Under  this  agreement  the  goods  again  became  the  property  of  Hudson 
&  Son,  in  January,  1882.  There*  may  be  some  controversy,  however,  whether 
the  purchase  of  the  goods  by  Kauffman  &  Runge  may  not  have  been  for  and 
under  an  agreement  with  Hudson  &  Son. 

(8)  Hudson  &  Son  conveyed  to  Thomas  F.  Hudson,  Jr.,  the  appellee,  that 
stock  of  goods  by  an  instrument  of  writing  as  follows: 

uRocki>alev  Tex.,  Jan.  26,  1882. 
"For  and  in  consideration  of  the  sum  of  two  thousand  ($2,000)  dollars  to 
us  in  hand  paid,  and  also  in  consideration  of  one  promissory  note  of  even  date 
with  this,  for  the  sum  of  twenty-four  thousand  five  hundred  and  sixteen  dol- 
lars and  fifty-two  cents,  ($24,516.52,)  due  twelve  months  after  date,  the  sum 
being  paid  and  given  by  Thos.  F.  Hudson,  Jr.,  we  hereby  transfer  to  him  all 
oar  stock  of  general  merchandise,  together  with  all  notes  and  book-accounts 
due  us,  and  all  Judgments  in  our  favor. 

[Signed]  "Thos.  F.  Hudson  &  Son." 

Appellee  took  that  stock  of  goods  to  Fort  Worth,  where  he  established  a  large 
business  in  his  own  name  with  it,  and  additions  thereto  purchased  in  his  own 
name,  both  for  cash  and  on  credit  From  the  stock  of  goods  thus  built  up 
the  goods  for  the  conversion  of  which  this  action  was  brought  were  taken, 
and  a  business  opened  in  Burleson  county  in  the  name  of  Thomas  F.  Hud- 
son, Jr. 

The  theory  of  appellants'  defense  was  that  the  entire  business  done  in  the 
name  of  Thomas  F.  Hudson,  Jr.,  and  having  its  inception  with  the  purchase 
evidenced  by  the  bill  of  sale  of  January  26, 1882,  was  the  business  of  Thomas 
P.  Hudson,  or  of  himself  and  his  son  John  A.,  and  that  all  the  goods  held 
in  the  name  of  Thomas  F.  Hudson,  Jr.,  were  in  fact  the  property  of  Thomas 
F.  Hudson,  Sr.,  or  of  himself  and  his  son  John  A.,  and  so  held  by  Thomas 
F.  Hudson,  Jr.,  to  place  them  beyond  the  reach  of  their  creditors.  There  was 
much  evidence  tending  to  show  that  this  may  have  been  true,  and  much  tend- 
ing to  show  that  Thomas  F.  Hudson,  Jr.,  may  have  been  the  lawful  owner. 
Under  the  charge  of  the  court,  the  verdict  in  favor  of  appellee  evidences  the 
fact  that  the  jury  found  the  goods  to  be  the  property  of  appellee,  and  there  is 
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no  assignment  of  error  which  calls  in  question  the  sufficiency  of  the  evidence 
to  sustain  the  verdict.  It  is  claimed,  however,  that  many  of  the  charges 
given  were  erroneous,  and  calculated  to  mislead  the  jury,  and  that  thereby 
♦they  reached  a  conclusion  they  would  not  otherwise  have  reached. 

The  charges  given,  in  so  far  as  objected  to,  are  as  .follows: 

"(3)  If  you  find  from  the  evidence  that  the  plaintiff  was  the  owner  of  the 
goods  described  in  the  petition;  that  defendants  P.  J.  Willis  &  Bro.  caused  a 
levy  to  be  made  upon  the  goods,  and  had  them  seized  by  said  Wilson  by  virtue 
rf  the  execution  read  in  evidence,  and  converted  them,  or  the  proceeds  of  the 
same,  to  their  own  use, — you  will  find  for  the  plaintiff  actual  damages* — that 
is,  the  market  value  of  the  goods  at  the  time  and  place  of  seizure, — and  8  per 
cent,  interest  per  annum  thereon  from  the  date  of  the  seizure  to  this  date; 
the  whole  amount,  including  interest,  not  to  exceed  $5,000. 

"(4)  If  you  find  that  plaintiff  was  holding  the  goods  for  Thos.  F.  Hudson, 
or  for  Thos.  F.  Hudson  &  Bon,  or  if  you  find  that  the  plaintiff,  Thos.  F.  Hud- 
son, Jr.,  was  not  the  actual  owner  of  the  goods,  he  cannot  recover  under  the 
allegations  of  his  petition;  and  in  such  case  you  will  find  for  the  defendants. 

"(5)  If  the  goods  seized  under  the  execution  against  Thos.  F.  Hudson  & 
Son,  at  Caldwell,  were  bought  by  the  plaintiff,  Thos.  F.  Hudson,  Jr.,  upon 
his  order,  or  by  other  persons  for  him,  upon  a  credit,  or  for  cash,  with  the  in- 
tent on  the  part  of  Thomas  F.  Hudson,  Jr.,  and  on  the  part  of  the  persons 
from  whom  the  same  were  purchased,  to  put  the  title  and  right  to  the  prop- 
erty  in  Thos.  F.  Hudson,  Jr.,  then  he,  Thos.  F.  Hudson,  Jr.,  would  be  the 
4)wner  of  the  same  for  the  purposes  of  this  suit.  The  transfer  of  the  stock  of 
goods  at  Rockdale,  by  Thos.  F.  Hudson  &  Son  to  Thos.  F.  Hudson,  Jr.,  as 
shown  by  the  conveyance  read  in  evidence,  of  date  January  26,  1882,  if  the 
same  was  delivered,  and  if  the  goods  so  sold  were  delivered  pursuant  to  the 
.same  to  plaintiff,  had  the  effect  to  vest  the  title  to  said  stock  in  the  plaintiff, 
Thos.  F.  Hudson,  Jr.,  unless  it  appears  from  the  testimony  that  it  was  the  in- 
tention of  the  parties  to  so  put  the  property  under  cover  of  a  different  name, 
while  in  truth  it  was  understood  to  belong  to  Thos.  F,  Hudson  &  Son. 

"(6)  If  the  goods  levied  on  by  the  execution  at  Caldwell  were  purchased  in 
the  name  of  plaintiff,  upon  his  order,  by  the  plaintiff  himself,  or  by  other 
persons  for  him,  and  were  shipped  to  him,  but  the  evidence  shows  that  in 
truth  Thos.  F.  Hudson  &  Son  or  Thos.  F.  Hudson  were  the  actual  owners  of 
the  same,  or  if  it  appears  from  the  evidence  that  the  name  of  Thos.  F.  Hud- 
son, Jr.,  was  substituted  for  the  firm  name  of  Thos.  F.  Hudson  &  Son,  and 
that  though  the  business  was  conducted  under  the  new  name,  if  it  was  in  fact 
.a  continuation  of  the  business  of  Thos.  F.  Hudson  &  Son,  and  if,  in  fact,  the 
.goods  belonged  to  them,  then  plaintiff,  Thos.  F.  Hudson,  Jr.,  would  not  be 
the  owner.  If  the  transfer  of  the  Rockdale  stock  was  not  intended  by  the 
parties  to  put  the  title  in  plaintiff,  but  was  merely  intended,  under  the  sem- 
blance of  a  sale,  to  put  the  goods  in  a  different  name  without  changing  the 
ownership,  then  the  transfer  would  not  put  the  ownership  of  the  name  in 
Thos.  F.  Hudson,  Jr. 

"(7)  If  you  find  that  the  plaintiff,  Thos.  F.  Hudson,  Jr.,  purchased  the 
goods  levied  on,  by  agent  or  in  person,  or  upon  orders,  and  it  was  his  inten- 
tion, and  the  intention  of  the  parties  selling  him  the  goods,  to  vest  in  him  the 
•title  to  the  same,  it  makes  no  difference,  and  his  ownership  would  not  be  af- 
fected by  the  fact,  if  you  find  that  it  existed,  that  he  was  so  made  the  owner 
by  arrangement  with  Thos.  F.  Hudson  &  Son,  to  avoid  the  payment  of  the 
"debts  of  the  said  Thos.  F.  Hudson  &  Son,  and  to  defraud  their  creditors.  If 
the  agreement  existed  between  Thos.  F.  Hudson  &  Son  and  Thos.  F.  Hud- 
son, Jr.,  that  the  plaintiff  was  to  be  the  legal  owner  of  the  goods,  and  the 
agreement  was  valid,  as  between  them,  the  fact,  if  you  find  that  it  existed, 
that  it  would  be  void  as  to  creditors  of  Thos.  F.  Hudson  &  Son,  would  not 
invalidate  the  ownership  of  Thos.  F.  Hudson,  Jr.,  because  the  defendants, 
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P.  J.  Willis  &  Bro..  are  not  in  a  position,  either  under  the  pleadings  or  the 
evidence,  to  impeach  the  ownership  of  the  plaintiff,  for  fraud  against  cred- 
itors. The  execution  of  P.  J.  Willis  &  Bro.  is  no  evidence  of  debt  against 
Thos.  F.  Hudson  &  Son,  and  was  not  admitted  in  evidence  to  establish  a  debt, 
but  it  was  admitted  to  show  by  what  color  of  authority  the  levy  was  made, 
so  that  you  might  consider  the  same,  not  as  a  justification  of  the  levy,  but 
along  with  the  other  facts  and  circumstances  under  the  claim  of  plaintiff  for 
exemplary  damages.  If  you  find  that  plaintiff  was  the  owner  of  the  goods- 
levied  on,  the  execution  will  not  affect  plaintiff's  right  to  actual  damages,  viz  , 
the  value  of  the  goods  and  interest,  as  before  explained,  but  you  may  consider 
the  same  under  plaintiff's  charge  of  malice,  and  in  mitigation  of  exemplary 
damages,  if  you  find  any,  under  other  instructions." 

"(13)  The  burden  is  upon  the  plaintiff  to  establish  his  alleged  ownership  of 
the  goods,  their  seizure  and  conversion,  and  their  value;  but  if  you  find  that 
the  legal  title  to  the  goods  vested  in  plaintiff  by  the  bill  of  sale  from  Thomas- 
P.  Hudson  &  Son  of  the  Rockdale  stock,  and  by  purchase  of  new  goods  from» 
other  parties,  then  the  burden  of  proof  would  be  upon  defendants  to  show 
that  the  legal  title  was  divested  out  of  plaintiff  by  some  affirmative  act  of  his 
prior  to  the  seizure  of  the  goods.  The  burden  of  proof  is  upon  the  plaintiff 
to  show  that  the  conduct  of  the  defendants  in  relation  to  the  levy  and  seizure 
was  malicious  and  oppressive,  deserving  punishment  by  exemplary  damages, 
and  if  the  evidence  fails  to  show  such  conduct  on  the  part  of  defendants  as- 
would  justify  you  in  finding  exemplary  damages  against  them,  whatever  may 
be  your  verdict  as  to  actual  damages." 

Assignments  of  error  are  based  on  these  charges,  on  the  refusal  to  give 
charges  requested,  which  will  hereafter  be  set  out  so  far  as  necessary,  and 
upon  the  action  of  the  court  below  in  refusing  to  abate  the  action  on  excep- 
tion of  appellants  after  the  dismissal  of  the  action  as  to  Wilson. 

The  petition  alleged  a  trespass  committed  by  all  the  parties  originally  made 
defendants,  and  that  this  was  committed  in  Burleson  county. 

There  was  not  that  in  the  petition  so  qualifying  this  charge  as  to  make  it 
necessary,  in  order  lawfully  to  fix  the  venue  as  to  all  in  Burleson  county,  that 
Wilson  should  have  been  joined  at  all.  If  appellants  desired  to  controvert 
the  right  of  appellee  to  maintain  his  action  against  them  in  Burleson  county,, 
they  might  have  done  so  by  proper  plea,  putting  in  issue  the  existence  of 
facts  which  would  make  it  proper  to  sue  them  alone  in  that  county,  or  to  join 
them  with  Wilson.  This  they  did  not  do,  but  pleaded  to  the  merits,  and  only 
by  amendment,  filed  long  after  this  was  done,  by  exception,  sought  to  raise 
the  question  of  their  privilege  to  be  sued  in  the  county  of  their  residence. 
The  exception,  if  filed  at  proper  time,  in  view  of  the  averments  of  the  peti- 
tion, should  have  been  overruled,  had  not  Wilson  been  joined  as  a  defendant. 

Although  appellants  did  not  allege  that  the  goods  seized  were  conveyed  by 
Thomas  F.  Hudson  &  Son  in  fraud  of  their  creditors,  or  that  they  were  bought 
with  the  funds  of  that  firm,  and  really  their  property  and  in  their  possession, 
though  standing  in  the  name  of  appellee,  yet  they  sought  by  the  evidence  to 
show  that  this  was  true,  for  the  purpose  of  rebutting  the  proof  made  by  ap- 
pellee as  to  his  ownership  and  possession.  In  attempting  to  do  this  they  in- 
troduced evidence  of  such  facts  as  they  thought  pertinent  to  trace  the  connec- 
tion, and  show  the  relation  of  appellee  to  the  business  conducted  in  his  name. 
In  this  connection  they  introduced  the  bill  of  sale  to  appellee  of  date  January 
26, 1882,  with  evidence  of  the  consideration  paid  by  appellee.  They  now  urge 
that  the  court  erred  in  giving  so  much  of  the  fifth  paragraph  of  the  charge  as 
declared  the  legal  effect  of  that  instrument;  and  the  objection  now  urged  is 
that  this  was  a  charge  on  the  weight  of  evidence,  for  that  the  goods  seized  and 
converted  were  not  of  the  stock  thereby  conveyed,  but  of  goods  subsequently 
bought  by  appellee  from  merchants  in  New  York  and  other  cities.  We  do 
not  understand  that  appellants,  during  the  trial,  conceded  this  to  be  true,  and 
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the  court  could  not  assume  it  to  be  so  simply  because  the  evidence  for  appellee 
tended  to  prove  it  to  be  so. 

From  the  evidence  offered  by  appellee  in  connection  with  the  bill  of  sale  re- 
ferred to,  and  bearing  upon  the  question  of  the  bonafldes  of  the  parties  to  it, 
we  would  conclude  that  it  was  the  purpose  of  appellants  to  show  by  the  evi- 
dence that  some  at  least  of  the  goods  seized  were  of  that  stock,  and  that  the 
instrument  evidenced  a  sale  made  by  its  makers  to  defraud  their  creditors,  by 
placing  the  apparent  title  in  appellee,  while,  as  between  the  parties,  the  real 
title  and  possession  was  to  remain  in  them,  or  that  it  was  the  purpose  of  ap- 
pellants, by  such  evidence,  to  show  the  true  relation  of  appellee  to  the  entire 
property  with  which  business  was  done  in  his  name.  If  they  could  satisfy 
the  jury  that  the  stock  of  goods  named  in  that  instrument,  as  between  the 
parties,  remained  the  property  of  Hudson  &  Son,  and  that  it  was  mingled 
with  stock  subsequently  bought  in  the  name  of  appellee,  the  inference  would 
be  strong  that  the  real  ownership  in  all  was  the  same,  and  for  this  purpose, 
no  doubt,  the  evidence  was  introduced.  Whatsoever  may  have  been  the  pur- 
pose of  appellants'  act  in  offering  the  instrument  in  evidence,  having  brought 
it  into  the  case  to  illustrate  any  issue  involved,  it  was  proper  that  the  court 
should  declare  to  the  Jury  its  legal  effect,  and  there  was  nothing  in  that  part 
of  the  charge  bearing  upon  the  weight  of  evidence. 

The  same  objection  is  made  to  the  parts  of  the  sixth  and  thirteenth  para- 
graphs of  the  charge  that  referred  to  the  stock  transferred  by  the  instrument 
before  referred  to,  but  we  do  not  see  that  those  charges  were  subject  to  any 
such  objection.  The  sixth  paragraph  presented  the  very  issue  the  appellants 
attempted  to  make  by  the  evidence,  and  the  only  issue  under  which,  as  the 
pleadings  stood,  it  was  possible  for  them  to  defend.  Evidence  as  to  the  Bock- 
dale  stock  was  evidently  brought  into  the  case  by  appellants  for  the  purpose 
of  showing  that  the  ownership  of  that,  while  placed  by  the  bill  of  sale  in 
Thomas  F.  Hudson,  Jr.,  was,  as  between  himself  and  bis  father  and  brother, 
really  the  property  of  the  latter;  that  this  was  the  foundation  of  the  business 
carried  on  subsequently  in  the  name  of  appellee;  aud  that  the  mingling  of 
this  with  goods  subsequently  bought  in  the  name  of  Thomas -F.  Hudson,  Jr., 
gave  character  to  the  entire  business,  and  illustrated  the  question  of  owner- 
ship in  all  the  goods  held  in  his  name. 

The  thirteenth  paragraph  of  the  charge,  as  to  the  burden  of  proof,  was  cor- 
rect, and  preceding  paragraphs  fully  informed  the  jury  under  what  state  of 
facts  appellee  would  or  would  not  be  entitled  to  recover. 

Many  of  the  assignments  of  error  are,  in  effect,  but  repetitions,  and  therein 
complaint  is  made  that  the  court  below  selected  isolated  parts  of  the  evidence, 
and  gave  charges  applicable  thereto,  whereby  the  jury  were  induced  to  give  to 
such  parts  an  undue  influence.  As  to  this  we  may  say,  once  for  all,  that  the 
charge  is  not  subject  to  such  construction,  but  in  so  far  presented  to  the  jury 
the  law  applicable  to  the  facts,  on  which  either  party  could  fairly  build  up  a 
theory  on  which  to  base  a  recovery  or  defense;  and  it  would  be  a  useless  con- 
sumption of  time  here  to  discuss  the  several  assignments  which  urge  that 
the  charge  was  upon  the  weight  of  evidence,  or  that  it  gave  undue  promi- 
nence to  parts  of  the  evidence.  The  charge  speaks  for  itself,  and  in  all  these 
respects  is  a  clear  statement  of  the  law  arising  on  the  facts  through  which 
appellee  sought  a  recovery,  and  appellants  sought  to  defeat  it.  The  fifth  par- 
agraph presented  the  case  the  evidence  offered  for  appellee  tended  to  establish, 
and  the  sixth  that  which  the  evidence  offered  by  appellants  was  intended  to 
make,  and  neither  was  upon  the  weight  of  evidence. 

It  is  urged  that  the  court  erred  in  giving  the  seventh  paragraph  of  the 
charge  given.  The  objections  urged  in  brief  of  counsel  to  this  charge  are: 
"Because  the  same  is  a  charge  upon  issues  not  made  in  the  case,  either  by  the 
pleadings  or  the  evidence;  and,  further,  because  the  same  is  a  running  criti- 
cism by  the  court  on  the  fact  that  the  defendants  have  caused  the  seizure  of 
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the  goods  in  controversy  by  the  use  of  a  void  execution,  when,  in  point  of 
fact,  the  said  defendants  were  not  creditors,  as  asserted  by  the  court,  of  the 
parties  against  whom  the  execution  ran.  The  language  of  the  court  was  in- 
tended and  calculated  to  attract  the  attention  of  the  jury  to  the  fact  that  it 
was  the  court's  view  that  whatever  might  have  been  the  plaintiff's  right,  that 
the  defendant  had  no  rights  under  the  execution  which  they  had  used;  that 
the  said  language  was  not  justified  by  any  issue  in  the  case,  and  was  hypo- 
thetical and  supposititious;  and  the  charge  on  this  question,  when  it  was  ad- 
mitted that  no  such  defense  was  made,  '  either  by  pleading,  evidence,  or  ar- 
gument,' was  calculated  to  and  did  divert  the  mind  of  the  jury  from  the  real 
issue  as  made  in  defense  to  the  question  of  the  right  of  defendants  to  seize 
the  property,  instead  of  the  right  of  the  plaintiff  to  claim  the  damages  for  the 
seizure."  The  charge,  in  effect,  instructed  the  jury  if  the  goods  seized  were 
the  property  of  appellee,  although  they  may  have  so  become  through  facts 
that  would  make  his  ownership  and  possession  fraudulent  as  to  creditors  of 
Thomas  F.  Hudson  &  Son,  that  this  would  not  relieve  appellants  from  liabil- 
ity for  the  seizure  under  an  execution  in  their  favor,  and  against  Thomas  F. 
Hudson  &  Son,  issued  under  a  judgment  satisfied  by  the  release  appellants 
had  made  when  accepting  under  the  assignment  made  by  that  firm.  The 
-charge  given  was  strictly  correct,  but  it  is  said  that  it  had  no  bearing  on  any 
issue  in  the  case.  If  it  served  no  other  purpose  than  to  prevent  the  jury  from 
considering  a  mass  of  testimony  introduced  by  appellants  in  support  of  prop- 
ositions not  really  in  issue,  upon  which,  however,  the  evidence  had  a  more 
direct  bearing  than  it  had  on  matters  really  in  issue,  the  charge  was  properly 
given. 

Much  of  the  evidence  introduced  by  appellants  had  only  an  indirect  bearing 
-on  the  question  whether  appellee  or  Hudson  &  Son  owned  and  were  in  pos- 
session of  the  goods  seized,  but  it  had  a  direct  bearing  on  the  question  whether 
•Hudson  &  Son  were  once  indebted  to  appellants,  whether  on  that  indebtedness 
a  judgment  had  been  recovered,  and  whether  the  goods  in  controversy  had 
been  seized  under  an  execution  that  issued  on  that  judgment;  and  had  not 
the  charge,  of  which  complaint  is  made,  been  given,  the  jury  most  likely 
would  have  disposed  of  the  case  on  issues  not  in  the  case,  but  which  seemed 
to  them  to  arise  out  of  the  evidence.  Had  the  charge  not  been  given,  the 
jury  would  have  been  left  to  infer  that  the  execution  under  which  the  seizure 
was  made  was  valid,  and  the  debt  evidenced  by  the  judgment  under  which  it 
issued  not  discharged  by  the  partial  payment  made  by  the  assignee,  and  ap- 
pellants, therefore,  creditors  of  Hudson  &  Son,  who  bad  the  right  to  enforce 
their  claim  through  a  seizure  and  sale  of  the  goods,  if  they  came  into  the 
hands  of  appellee  under  such  circumstances  as  to  make  his  holding  fraud- 
ulent as  to  the  creditors  of  that  firm. 

The  language  of  the  charge  was  calculated  to  induce  the  jury  to  believe 
that  appellee's  right  to  recover  could  not  be  affected  by  the  fact  tfcat  he  ac- 
quired the  goods,  or  the  means  through  which  they  were  purchased,  from 
Hudson  &  Son,  or  either  of  them,  in  fraud  of  their  creditors,  if,  as  between 
themselves,  it  was  intended  that  ownership  and  right  to  possession  should  be 
in  appellee,  and  it  in  plain  terms  informed  the  jury  that  appellants  could  ac- 
quire no  right  under  the  execution  they  used.  Such  a  charge  was  not  only 
proper,  but  necessary,  to  enable  the  jury  to  understand  their  duties  in  the 
-case;  so  much  testimony  calculated  to  confuse  having  been  admitted.  The 
•charge  clearly  instructed  the  jury  upon  the  issue  on  which  depended  the  right 
of  appellee  to  damages  for  the  conversion  of  the  goods,  and  stripped  the  case 
from  everything  brought  into  it  in  evidence  from  which  the  jury  might  have 
believed  that  the  right  of  appellants  to  seize  the  goods  was  an  issue  in  the 
<case.  The  charge  of  the  court,  and  those  given  at  request  of  appellants,  could 
not  have  left  the  jury  uncertain  as  to  the  issues  to  be  tried;  were  clear,  and 
applicable  to  the  facts  in  evidence,  as  all  charges  should  be;  and,  but  for  this, 
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their  commendable  characteristic,  in  view  of  the  manner  in  which  the  evi- 
dence was  brought  out  under  pleadings  the  most  general,  the  minds  of  the 
jurors  no  doubt  would  have  gone  to  the  selection  of  issues  seemingly  pre- 
sented by  the  evidence,  but  of  no  importance  whatever  in  the  determination 
of  the  rights  of  the  parties,  under  the  facts  which  established  that  appellants, 
were  not  creditors  of  Hudson  &  Son,  entitled  to  enforce  payment  of  their  debt 
through  the  execution. 

The  charge  asked  by  appellants,  and  refused,  which  is  referred  to  in  fourth 
assignment,  assumed  a  fact  to  be  true  which  appellants  doubtless  would  have 
been  unwilling  to  admit;  and,  although  there  was  evidence  tending  to  show 
that  the  fact  was  as  assumed,  the  court  properly  refused  to  give  the  charge  on 
account  of  its  assumption  of  fact.  In  the  main,  the  charge  refused  was  sub- 
stantially embraced  in  the  charges  given. 

Appellants  asked  the  following  charge:  "If  the  jury  find  from  the  evidence 
that  Thos.  F.  Hudson  &  Son,  or  Thos.  F.  Hudson,  Sr.,  bought  the  goods  with 
the  money  of  Thos.  F.  Hudson  &  Son  or  Thos.  F.  Hudson,  Sr.,  the  firm  of 
Thos.  F.  Hudson  &  Son  or  Thos.  F.  Hudson,  Sr.,  would  be  no  less  the  actual 
possessors  and  owners  of  the  property  because  the  goods  were  bought  and 
shipped  in  the  name  of  Thos.  F.  Hudson,  Jr."  The  court  gave  this  charge, 
after  qualifying  it  as  follows:  "If  the  business  conducted  under  the  name  of 
Thos.  F.  Hudson,  Jr.,  was  owned  by  him,  and  run  for  his  benefit,  and  if  it 
was  understood  between  him  and  his  father  and  brother  that  the  goods  pur- 
chased were  in  fact  to  be  the  plain  tiffs,  then  it  would  be  immaterial  whose 
money  bought  or  paid  for  the  goods.  The  goods  would  be  the  plaintiff's. "  It 
is  insisted  that  the  charge  should  have  been  refused,  or  given  without  qualifi- 
cation. That  course  might  have  been  properly  pursued,  but  appellants  have 
lost  nothing  by  the  failure  of  the  court  to  follow  it,  unless  the  charge  asked 
should  have  been  given.  The  jury  would  have  been  authorized,  under  the 
charge  asked,  to  have  found  that  appellee  was  not,  as  against  appellants,  the 
owner  of  the  goods,  if  bought  with  money  of  Thomas  F.  Hudson  &  Son  or 
Thomas  F.  Hudson,  Sr.,  although  it  may  have  been  the  intention  of  the  per- 
son with  whose  money  they  were  bought  to  make  them  the  property  of  ap- 
pellee. The  charge  asked  would  have  been  correct  if  appellants  had  been  in 
position  to  attack  a  conveyance  made  by  Hudson  &  Son  or  Thomas  F.  Hud- 
son, Sr.,  on  the  ground  that  such  a  transaction  would  be  fraudulent  as  to 
them  as  creditors  of  the  firm  or  person  whose  money  bought  the  goods;  but, 
as  the  case  admittedly  stood,  the  charge  asked  was  misleading,  and  could  be 
given  only  with  the  qualification  made  by  the  court. 

There  is  no  complaint  that  the  verdict,  which  was  only  for  actual  damages* 
was  excessive.  The  trial  seems  to  have  been  conducted  with  the  utmost 
fairness,  and  there  is  no  reason  to  believe  that  anything  that  occurred  during 
the  trial  misled  the  jury  as  to  the  real  issues  involved,  or  induced  them  to> 
give  weight  to  evidence  to  which  it  was  not  entitled. 

The  judgment  will  therefore  be  affirmed,  and  it  is  so  ordered. 


Cullen  et  ah  0.  Drank  et  at. 
(Supreme  Court  of  Texas.    December  7, 1888.) 

Appeal— Practice— Assignment  of  Errors— Sufficiency. 

An  assignment  of  error  stating  that  "the  court  erred  in  overruling  defendant's- 
motion  for  a  new  trial  on  the  grounds  therein  stated, "  there  being  more  than  one 
ground  therein,  is  too  general,  and  will  not  be  considered. 

Appeal  from  district  court,  Navarro  county;  Samuel  R.  Frost,  Judge. 
Scott  &  Ballew,  for  appellants. 
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Gaines,  J.  On  motion  of  appellees  on  a  former  day  of  this  term,  the  state- 
ment of  facts  was  stricken  from  the  record  in  this  case.  The  transcript  shows 
a  bill  of  exceptions,  which  does  not  appear  to  have  been  filed,  but  which  was 
signed  by  the  judge  after  the  court  had  adjourned  for  the  term.  The  assign- 
ments of  error  complain  of  the  rulings  of  the  court  upon  the  admission  of 
evidence  and  the  motion  for  a  new  trial,  and  raise  questions  which  cannot  be 
considered,  in  the  absence  of  a  statement  of  facts.  If  the  bill  of  exceptions 
had  been  signed  and  filed  at  the  proper  time,  and  if  it  had  appeared  there- 
from that  the  court  had  erred  in  its  rulings,  we  could  not  determine,  without 
knowing  what  the  evidence  was  which  was  introduced  upon  the  trial,  whether 
the  appellants  were  prejudiced  by  the  rulings  or  not.  The  assignment  that 
M  the  court  erred  in  overruling  defendant's  motion  for  a  new  trial  on  the  grounds 
therein  stated,"  there  being  more  than  one  ground,  is  too  general;  but,  if  it 
had  been  more  specific,  it  could  not  be  considered,  in  the  absence  of  a  state- 
ment of  facts.    The  judgment  is  affirmed. 


Runge  t>.  Franklin  et  al. 
{Supreme  Court  of  Texas.    February  5, 1889.) 

L.  Libsl  Ain>  Blaudkk— Pleaoikob  is  Suit— Pbivilegkd  Communications. 

Stockholders  of  a  corporation  filed  a  petition  in  a  court  having  jurisdiction  of  the 
cause  against  the  corporation,  alleging  that  the  president,  with  the  approval  of  the 
directors,  had  been  fraudulently  conducting  the  management  of  the  company,  de- 
tailing the  acts  alleged  to  show  a  concerted  scheme  to  reduce  the  value  of  the.com* 
pany's  stock,  and  buy  it  in,  and  control  the  company's  affairs,  and  thus  destroy  the 
plaintiffs'  interests,  and  asked  for  the  appointment  of  a  receiver.  Held  that,  as 
proceedings  in  courts  are  absolutely  privileged,  a  director  of  the  company,  though 
not  a  party  to  the  suit,  oould  not  maintain  an  action  for  alleged  defamatory  matter 
contained  in  the  petition,  though  it  was  false  and  malicious,  and  made  under  color 
and  pretense  of  a  suit  without  right.1 

2.  Same— Pleading— Complaint—  Specification  of  Libelous  Matter. 

'  The  plaintiff  also  alleged  that,  after  he  had  filed  an  affidavit  denying  the  charges, 
the  defendants  caused  the  same  to  be  published  in  a  newspaper,  "repeating  through 
[its]  columns  the  said  libelous  matter, "  and  attached  the  newspaper  article  as  an 
exhibit  to  its  petition.  The  article  contained  a  report  of  the  suit,  its  object,  the 
charges  made,  some  of  which  were  not  declared  on.  The  libelous  matter  relied  on 
was  not  pointed  out,  except  by  declaring  it  to  be  a  repetition  of  the  matter  con- 
tained in  the  petition,  but  the  article  contained  much  more  matter,  and  the  language 
was  different.  Held  that,  if  an  independent  cause  of  action  can  be  set  up  by  bor- 
rowing from  former  allegations,  the  language  relied  on  as  libelous  must  be  set  out 
in  hoc  verba,  and  the  damages  alleged  to  result  therefrom  be  specified. 

Commissioners'  decision.  .  Appeal  from  district  court,  Galveston  county. 

Action  for  libel  by  Julius  Runge  against  Joseph  Franklin,  Henry  Seelig- 
sou*  Charles  Dalien,  Royal  T.  Wheeler,  J.  H.  Hurt,  £.  D.  Hamner,  H.  W. 
Rhodes,  and  M.  W.  Shaw.  The  original  petition  was  filed  March  18,  1886. 
It  was  amended  January  26, 1887.  The  alleged  libelous  matter  is  contained 
in  a  petition  filed  in  the  district  court  of  Galveston  county,  February  2, 1886, 
by  defendants  against  the  Island  City  Ice  Company.  Plaintiff  was  not  made 
a  party  to  the  suit,  but  it  is  alleged  that  he  was  a  director.  From  an  order 
sustaining  a  demurrer  to  the  petition  plaintiff  appeals. 

McLemore  d-  Campbell  and  George  E.  Mann,  for  appellant.  Waul  eft 
Walker*  for  appellees. 

Collabd,  J.  This  is  a  suit  for  libel  brought  by  Julius  Runge,  the  appel- 
lant, against  Joseph  Franklin  and  others.  It  is  predicated  upon  alleged  de* 
famatory  matter  contained  in  a  petition  filed  by  appellees  in  the  district  court 
of  Galveston  county  against  the  Island  City  Ice  Company,  a  corporation  in 

1See  note  at  end  of  case. 
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the  city  of  Galveston,  having  the  usual  officers;  appellant  being  one  of  the  di- 
rectors, and  the  appellees  being  owners  of  much  less  than  one-half  the  stock. 
The  bill  declared  to  be  libelous  attacks  the  management  of  the  company,  al- 
leging that  it  has  been  fraudulently  conducted  by  the  president  with  the  as- 
sent and  approval  of  the  directors.  It  asks  for  injunction  to  prevent  sale  or 
other  disposition  of  the  property*  and  the  appointment  of  a  receiver  to  wind 
up  the  affairs  of  the  company.  Only  a  part  of  the  allegations  of  the  bill  are 
selected  and  declared  on  as  libelous.  Plaintiff  alleges  that  the  bill  was  false 
and  malicious,  and  that  the  suit  was  brought  by  defendants,  when  they  were 
fully  advised  that  there  was  no  cause  of  action  against  plaintiff,  or  right  of 
petition,  as  a  libelous  cover  and  device  under  which  to  attack  and  injure  the 
good  name  and  fame  of  plaintiff  as  a  man  and  a  director,  and  to  injure  him  by 
depreciating  his  stocks  in  several  corporations  of  which  he  is  a  director.  He 
further  alleged  that  after  he  had  filed  his  affidavit  in  court,  specifically  deny- 
ing each  and  all  the  allegations  of  the  bill,  "defendants,  on  February  11, 1886, 
caused  the  same  to  be  published  in  the  Galveston  News,  a  newspaper  having 
an  extensive  circulation  in  the  city  of  Galveston,  and  throughout  the  state  of 
Texas,  repeating  through  the  columns  of  the  News  the  said  libelous  matter; 
in  a  certain  part  thereof  was  and  is  contained  in  tenor  as  follows,  hereby  an- 
nexed, marked  <  Exhibit  A,'  and  made  a  part  of  this  petition. "  It  is  further 
alleged  that  after  defendants  had  vented  their  spleen  "by  publishing  their  said 
libelous  allegations  in  said  petition  and  said  newspaper,  and  under  pretext  of 
a  suit  accomplished  their  wicked  and  malicious  purpose  of  injuring  plaintiff 
in  character,  business,  and  property,  they  then  dismissed  their  pretended  suit, 
paying  the  costs  of  court,"  before  the  demurrers  to  the  same  were  acted  on, 
which  demurrers  were  alleged  to  show  that  in  truth  and  in  fact  the  bill  set  up 
no  cause  of  action  or  basis  of  relief  against  the  Island  City  lee  Company. 
The  plaintiff  was  not  made  a  defendant  in  the  bill  asking  the  appointment  of 
a  receiver.  The  Exhibit  A,  filed  as  containing  the  matter  published  in  the 
News,  is  not  a  copy  of  the  petition  or  its  allegations  in  form,  but  is  a  some* 
what  condensed  report  of  the  same,  and  substantially  restates  the  alleged 
libelous  allegations  of  the  bill  extracted  and  copied  in  plaintiff's  petition 
herein,  as  well  as  other  allegations  not  extracted  nor  declared  on  by  plaintiff. 
Defendants  filed  a  general  demurrer  to  the  petition,  and  special  exceptions, 
among  which  was  one  that  the  publication  complained  of  was  privileged;  be- 
ing by  petition  to  a  court  of  competent  jurisdiction  for  injunction,  and  to  ap- 
point a  receiver  for  the  Island  City  Ice  Company.  The  court  sustained  the 
exceptions,  and,  plaintiffs  declining  to  amend,  the  cause  was  dismissed.  The 
case  comes  here  by  appeal  from  this  judgment  of  dismissal,  with  various  as- 
signments of  error  calling  in  question  the  correctness  of  the  court's  ruling. 

The  first  and  most  important  question  raised  by  the  assignments  of  error  is, 
were  the  allegation^  set  out  and  declared  on  as  libelous,  privileged,  contained, 
as  they  were,  in  a  petition  or  bill  for  injunction,  and  for  the  appointment  of 
a  receiver,  and  so  far  privileged  that  an  action  for  libel  cannot  be  maintained 
upon  them,  notwithstanding  they  are  false  and  malicious,  and  were  made  un- 
der color  and  pretense  of  a  suit  without  right?  The  object  of  the  bill  was  to 
prevent  a  sale  or  other  disposition  of  the  property  of  the  ice  company  at  a  sac- 
rifice, to  appoint  a  receiver,  and  have  the  business  wound  up.  It  does  not 
appear  to  us  that  the  allegations  declared  on  as  libelous  were  irrelevant,  or 
impertinent  or  foreign  to  the  end  in  view.  It  gives  a  history  of  alleged  un- 
lawful acts  of  the  officers,  assented  to  by  the  directory,  plaintiff  in  the  suit 
being  one  of  the  directors,  in  order  to  show  that  there  was  a  concerted  scheme 
among  them  to  reduce  the  value  of  the  stock,  and  enable  them  to  buy  it  in, 
and  control  the  company's  affairs,  and  finally  sell  out  its  property  to  pay  a 
doubtful  debt  for  their  own  benefit,  and  thus  effectually  destroy  all  the  inter- 
ests of  the  small  shareholders.  It  does  not  go  outside  of  pertinent  matters  to 
make  charges  against  the  persons  alleged  to  be  leagued  together  to  accomplish 
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such  design.  It  denominates  the  acts  complained  of  as  "a  fraud, "  "a  wrong, " 
and  "an  injury,"  sufficient  to  invoke  the  equity  powers  of  the  court,  and  to 
authorize  the  relief  sought.  The  bill  was  filed  in  a  court  of  competent  juris- 
diction. 

The  demurrer  and  exceptions  to  plaintiff's  suit  admit  that  all  the  allega- 
tions declared  on  in  the  bill  were  maliciously  false.  There  are  two  classes  of 
privileged  publications, — absolutely  privileged,  and  conditionally  privileged. 
It  is  the  occasion  on  which  any  publication  is  made  that  gives  it  privilege. 
Proceedings  in  courts  of  justice,  legislative  proceedings,  and  petitions  and 
memorials  to  legislatures,  are  said  to  be  absol  utely  privileged.  To wnsh.  Sland . 
&  Lib.  g  209,  and  note  2;  Id.  §§  217,  221;  Starkie,  Sland.  §  669,  top  p.  676. 
Where  the  privilege  is  conditional  only,  it  is  a  prima  fade  defense  to  the  ac- 
tion, but  such  defense  may  be  overcome  and  rebutted  by  proof  of  actual  malice 
and  the  falsity  of  the  charge.  The  cases  of  Holt  v.  Parsons,  23  Tex.  9,  and 
Behee  v.  Railroad,  (decided  at  the  Tyler  term,  1888,)  are  cases  of  conditional 
privilege  only.    See  9  S.  W.  Rep.  449,  and  Bradstreet  Co.  v.  Gill,  Id.  753. 

When  the  privilege  is  absolute,  it  is  a  complete  defense,  and  cannot  be  re- 
butted or  overcome  by  evidence  that  the  publication  was  false  and  malicious. 

In  Hartsock  v.  Reddick,  6  Blackf .  255,  where  there  had  been  accusation 
made  by  affidavit  before  a  magistrate  charging  plaintiff  with  obtaining  goods 
under  false  pretenses,  the  court  declared  tlie  law  to  be  that  the  person  mak- 
ing such  an  affidavit  was  not  subject  to  suit  of  libel  therefor.  The  court  said: 
"It  makes  no  difference  whether  the  charge  be  true  or  false,  or  whether  it  be 
sufficient  to  effect  its  object.  If  it  be  made  in  the  due  course  of  a  legal  or  ju- 
dicial proceeding,  it  is  privileged,  and  cannot  be  the  foundation  of  an  action 
for  defamation." 

In  Strauss  v.  Meyer,  48  111.  386,  the  libelous  charges  were  made  in  a  bill  in 
chancery  for  injunction  to. prevent  the  execution  of  a  trust,  in  which  it  was 
all;  ged  that  the  trustee's  "general  character  for  honesty  was  bad,"  and  that 
he  was  an  unfit  and  improper  person  to  execute  the  trust. 

The  court  upheld  the  doctrine  in  Hartsock  v.  Reddick,  and  said:  "Numer- 
ous other  authorities  might  be  cited,  if  this  were  a  doubtful  question,  but  rea- 
son, as  well  as  authority,  fully  sustain  the  rule.  If  it  were  not  so,  in  almost 
«very  vigorously  contested  case  one  of  the  parties  would  render  himself  liable 
to  an  action  for  libel."     See  Cook  v.  H ill,  3  Sandf .  341. 

Qarr  v.  8elden,  4  N.  Y.  93,  is  to  the  same  effect.  The  scandalous  matter 
was  contained  in  an  affidavit  filed  in  a  judicial  investigation:  In  reference 
to  it  the  court  say:  "If  the  matter  of  the  affidavit  were  pertinent  or  material 
Co  the  motion,  the  law  will  not  allow  its  truth  or  innocence  to  be  drawn  in 
question  in  an  action  for  libel.  It  would  not  in  that  case  be  necessary  to 
deny  malice,  as  the  law  does  not  permit  a  party  to  allege  in  this  form  of 
action  that  the  publication  was  false  and  malicious. "  Other  authorities 
might  be  cited  bearing  more  or  less  directly  upon  the  point,  in  support  of  the 
rule  that  proceedings  in  courts  are  absolutely  privileged,  but  we  deem  it  un- 
necessary to  discuss  them.  The  authorities  are  by  no  means  uniform  in  sup- 
port of  the  rule,  some  holding  that  the  privilege  of  a  pleading  in  a  court  of 
justice  is  only  &  prima  facie  privilege,  and  others  qualifying  the  general  rule 
to  some  extent, — in  one  case,  where  the  accusation  was  that  notes  had  been 
fraudulently  altered  with  intent  to  defraud  and  swindle,  upon  which  an  action 
for  libel  was  brought,  Chief  Justice  Marshall  sustains  the  privilege,  but 
says  "that  words  spoken  or  written  in  the  course  of  justice,  and  pertinent  to 
a  legal  proceeding  within  the  jurisdiction  of  the  tribunal,  are  not  actiona- 
ble, though  they  be  false,  unless  the  proceedings  were  resorted  to  merely  for 
the  purpose  of  conveying  the  scandal,  and  as  a  cover  for  the  malice  of  the 
party,  and  not  in  good  faith,  as  a  remedy  for  the  assertion  of  a  right  or  the  re- 
dress of  a  wrong."     Forbes  v.  Johnson,  11  B.  Mon.  48. 

We  think  the  qualification  made  to  the  rule  in  the  foregoing  case  and  similar 
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ones  unsound.  It  destroys  the  distinction.  It  practically  puts  proceedings 
of  courts  upon  the  same  footing  as  other  conditional  privileges.  If  pleadings 
are  shown  to  be  false  and  malicious,  it  might  well  be  concluded  by  a  jury  that 
they  were  employed  as  a  cover  and  vehicle  of  defamation.  The  proof  that 
would  establish  the  facts  of  malice  and  falsity  would  also  establish  the  other 
fact  of  a  fictitious  suit,  and  so  there  would  be  an  end  of  the  privilege  as 
claimed.  The  distinction  would  be  lost  altogether.  Mr.  Townshend,  in  his 
work  on  Slander  and  Libel,  says:  "The  right  of  appealing  to  the  civil  tribu- 
nals is  more  extensive  than  the  right  of  appealing  to  the  criminal  tribunals; 
for  as  to  the  former  every  one  has  the  right,  with  or  without  reasonable  cause 
for  so  doing,  to  prefer  his  complaint,  and  whatever  he  may  allege  in  his  plead- 
ings, as  or  in  connection  with  his  ground  of  complaint,  can  never  give  a  right 
of  action  for  slander  or  libel.  *  *  *  The  rule,  as  thus  laid  down,  has  been 
doubted  by  some;  and  it  has  been  said  that  if  the  tribunal  to  which  the  com- 
plaint be  made  has  no  jurisdiction  of  the  subject-matter,  or  if  the  defamatory 
matter  be  irrelevant  to  the  matter  in  hand,  or  if  the  party  complaining  or  de- 
fending maliciously  inserts  defamatory  matter  in  his  pleading,  that  in  such 
cases  the  party  aggrieved  may  maintain  his  action  for  slander  or  libel.  Not- 
withstanding the  dicta  to  the  contrary,  we  believe  the  better  and  prevailing 
rule  to  be  that  for  any  defamatory  matter  contained  in  a  pleading  in  a  court 
of  civil  jurisdiction  no  action  for  libel  can  be  maintained.  The  power  pos- 
sessed by  the  courts  to  strike  out  scandalous  matter  from  proceedings  before 
them,  and  to  punish  as  for  contempt,  is  considered  a  sufficient  guaranty 
against  the  abuse  of  the  privilege.  But,  whatever  may  be  the  reason,  it  seems 
certain  that  where  there  is  a  perversion  of  the  privilege  the  policy  of  the  law 
steps  in,  and  controls  the  individual  rights  of  redress."  Townsh.  Stand.  & 
Lib.  §  221.  We  adopt  the  foregoing  as  expressing  our  views  upon  the  ques- 
tion. We  believe  it  is  and  ought  to  be  the  law  that  proceedings  in  civil  courts 
are  absolutely  privileged.  Citizens  ought  to  have  the  unqualified  right  to 
appeal  to  the  civil  courts  for  redress,  without  the  fear  of  being  called  to 
answer  in  damages  for  libel. 

Where  property  is  attacked  upon  false  charges,  or  where  there  is  a  mali- 
cious prosecution  in  a  criminal  court,  the  law  affords  ample  remedies  for  the 
wrong  done,  but  not  by  a  suit  for  libel.  No  property  was  seized  in  the  case 
at  bar,  and  we  are  of  opinion  filing  of  the  bill  for  injunction  and  ap- 
pointment of  a  receiver  gave  plaintiff  no  cause  of  action  for  libel,  or  anything 
else.  Johnson  v.  King,  64  Tex.  232;  Smith  v.  Adams,  27  Tex.  80;  H aide- 
man  v.  Chambers,  19  Tex.  53. 

We  have  now  to  consider  the  report  in  the  Galveston  News.  It  is  alleged 
to  be  a  repetition  of  the  allegations  in  the  bill.  It  is  filed  with  the  petition, 
and  made  apart  of  it.  It  contains  a  report  of  the  suit,  its  object,  the  charges 
made,  some  of  which  are  not  declared  on  as  libelous.  The  petition  does  not 
point  out  any  particular  part  of  it  as  libelous,  except  by  declaring  it  to  be  a 
repetition  of  matter  published  in  the  court  proceeding.  It  is  not  clear  that 
plaintiff  intended  to  declare  on  it  as  a  distinct  cause  of  action,  as  nothing  in 
it  is  set  out  in  ficec  verba,  as  required  in  petition  for  libel.  Bradstreet  Co.  v. 
Gill,  supra.  It  is  very  probable  it  was  mentioned  as  mere  matter  of  aggra- 
vation. The  only  way  in  which  the  report  in  the  News  is  alleged  is  that  the 
slanderous  matter  before  set  out  was  repeated  by  publication  in  the  News. 
We  do  not  think  it  would  be  correct  pleading  to  borrow  from  former  allega- 
tions, and  so  set  up  a  distinct  and  independent  cause  of  action;  but  if  it  could 
be  done  the  filed  exhibit,  showing  what  was  published  in  the  paper,  does  not 
verify  the  allegation  that  it  was  a  repetition  of  the  matters  before  alleged. 
On  the  contrary,  it  is  a  synopsis  of  the  matter  before  alleged  in  different 
language,  and  contains  much  more  matter  of  a  slanderous  character  connected 
with  the  bill.  The  very  language  relied  on  as  libelous  must  be  set  out  in  a 
petition  for  libel,  not  the  substance  and  meaning  of  the  language.    The  office 
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of  the  inn  uendo  is  to  show  the  effect  and  meaning  of  the  language.  Bradstreet 
Co,  v.  QUI,  supra.    The  cause  of  action  consists  in  the  language  written. 

Again,  if  the  counts  as  to  th,e  newspaper  publication  were  relied  on  as  an 
independent  cause  of  action,  they  are  insufficient  for  the  purpose,  because 
they  do  not  lay  the  basis  for  damages  as  to  amount  resulting  from  this  publi- 
cation alone.  It  is  connected  and  blended  with  the  alleged  wrong  of  publish- 
ing by  the  tiling  of  the  bill  in  court,  and  the  prayer  is  for  $10,000,  on  ac- 
count of  "the  several  grievances  aforesaid. "  There  is  no  measure  or  limit  of 
damages  set  up  or  claimed  for  the  particular  grievance  by  the  newspaper 
publication.  The  court  is  not  advised  as  to  what  part  of  the  $10,000  claimed 
as  special  damages  results  from  the  newspaper  publication,  and  could  not  say 
where  a  verdict  should  stop,  or  what  amount  it  might  reach  for  this  distinct 
cause  of  action,  if  it  be  one.  The  verdict  must  respond  to  the  issues,  and  the 
judgment  must  conform  to  the  pleadings.  Key.  St.  arts.  1327, 1885.  Upon 
this  count  there  is  no  guide  for  either.  The  discussion  of  this  question  may 
have  been  needless;  for,  as  before  said,  the  allegation  was  probably  intended 
as  matter  of  aggravation.  We  thought  it  best  to  notice  it,  lest  it  might  be 
supposed  we  bad  overlooked  it.  If  it  was  intended  as  an  additional  cause  of 
action,  it  was  bad  on  general  demurrer,  and  the  court  did  not  err  in  so 
holding. 

We  conclude  that  the  judgment  of  the  court  below  should  be  affirmed. 

Stayton,  G.  J.  Report  of  commissioners  of  appeals  examined,  approved, 
and  judgment  affirmed. 

NOTE. 

Libel  and  Slan dbr— Privslbozd  Communications— Pleading*  and  Affidavits  in 
Judicial  Proceedings.  In  bis  opinion  in  Bartlett  v.  Christhllf,  (Md.)  14  Atl.  Rep. 
518,  McSherry,  J.,  cites  numerous  authorities,  which  he  says  "hold  that  statements 
made  in  any  of  the  pleadings  or  proceedings  in  a  cause  before  a  court  having  jurisdic- 
tion of  the  subject  are  absolutely  privileged,  even  though  made  maliciously  and 
falsely,  *  and  he  continues  that  "this  privilege,  protecting  against  a  suit  for  libel  or 
slander,  is  founded  upon  what  would  seem  to  oe  a  sound  public  policy,  which  looks  to 
the  free  and  unfettered  administration  of  justice,  though  as  an  incidental  result  it  may, 
in  some  instances,  afford  an  immunity  to  the  evil  disposed  and  malignant  slanderer. n 
Under  the  circumstances  of  that  case,  he  does  not  find  it  necessary  to  determine 
whether  the  privilege  is  absolute  or  qualified,  but  rules  that  an  action  for  libel  wiU  not 
lie  for  statements  contained  in  a  petition  by  a  receiver  against  his  co-receiver,  that 
such  co-receiver  was  unlawfully  withholding  a  portion  of  the  assets,  and  was  obstruct- 
ing their  coUeotion,  and  that  he  was  acting  in  contempt  of  court,  and  had  embezzled 
some  of  the  trust  money,  even  though  such  statements  are  malicious  and  false;  they 
being  made  in  the  course  of  judicial  proceedings.  In  Wilson  v  Sullivan,  (Oa.)  7  S.  E. 
Rep.  274,  the  court  says,  on  this  subject,  that  "all  charges,  allegations,  and  averments 
contained  in  regular  pleadings  addressed  to  and  filed  in  a  court  of  competent  jurisdic- 
tion, which  are  pertinent  and  material  to  the  redress  or  relief  sought,  whether  legally 
sufficient  to  obtain  it  or  not,  are  absolutely  privileged.  However  false  and  malicious, 
they  are  not  libelous.  This  privilege  rests  on  public  policy,  which  allows  all  suitors 
(however  bold  and  wicked,  however  virtuous  and  timid)  to  secure  access  to  the  tribu- 
nals of  justice  with  whatever  complaint,  true  or  false,  real  or  fictitious,  they  choose  to  • 
present!  provided  only  that  it  be  such  as  the  court  whose  jurisdiction  is  invoked  has 
power  to  entertain  and  adjudicate. " 

An  affidavit  filed  in  support  of  an  application  requesting  a  justice  of  the  peace  to  des- 
ignate some  officer  other  than  the  one  proposed,  to  summon  the  jury  in  a  pending  pros- 
ecution, and  charging  the  proposed  officer  with  prejudice  and  collusion,  is  a  privileged 
communication,  if  made  in  good  faith  and  the  matters  therein  alleged  are  pertinent. 
Rainbow  v.  Benson,  flowa.)  32  N.  W.  Rep.  352.  Statements  in  an  affidavit  m  support 
of  an  answer  to  a  bill  for  injunction  are  privileged,  if  not  impertinent  nor  irrelevant, 
Hart  v.  Baxter,  (Mich.)  10  N.  W.  Rep.  198;  so  are  statements  in  a  written  specification 
of  charges  filed  to  oppose  the  application  of  a  debtor  for  discharge  in  insolvency,  Hoi- 
lis  v.  Meux,  (Cal.)  11  Pac.  Rep.  248.  See,  also,  note,  Id.;  Hawk  v.  Evans,  (Iowa,)  41 
N.  W.  Rep.  868.  The  communication,  to  a  magistrate  having  jurisdiction  of  the  case,  of 
a  suspicion  that  a  certain  person  has  committed  a  specified  crime,  is  privileged  only 
where  there  exists  reasonable  and  probable  cause  for  such  suspicion.  Pierce  v.  Oard, 
(Neb.)  87  N.  W.  Rep.  677.  The  publication  of  defamatory  matter  cannot  be  justified  on 
the  ground  that  it  was  in  aid  of  legal  proceedings,  where  it  is  not  shown  that  any  crim- 
inal proceedings  were  ever  begun  or  contemplated  against  the  person  defamed.  Mal- 
lory  v.  Pioneer  Press  Co.,  (Minn.)  26  K.  W.  Rep.  904. 
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Berry  et  al.  v.  Texas  &  N.  O.  Rt.  Co. 
(Supreme  Court  of  Texas.    February  8, 1889.) 

1.    COHTIKUAHOH— ABSENT  WITNESSES— APPLICATION. 

In  an  action  for  the  wrongful  death  of  a  brakeman  by  the  negligence  of  the  en- 
gineer, plaintiffs  filed  an  application  for  continuance,  sworn  to  on  Information  and 
belief,  stating  that  the  deceased's  widow,  a  plaintiff,  whose  testimony  was  mate- 
rial, would  be  unable  to  attend  the  trial,  owing  to  the  sickness  of  her  child,  a  co- 
plaintiff,  but  did  not  state  what  her  testimony  would  be,  further  than  that,  in  addi- 
ton  to  her  written  evidence  on  a  former  trial,  not  set  out,  she  would  testify  to  dis- 
satisfaction among  the  railroad  employes  over  the  engineer's  incapacity,  and  that 
some,  including  her  husband,  had  threatened  to  quit  work;  also  to  statements  not 
set  out  by  her  husband,  as  to  the  cause  of  his  death.  The  application  also  stated 
that  other  witnesses,  who  had  been  attached,  were  absent,  but  it  was  not  stated 
what  facts  they  were  expected  to  testify  to.  Held\  that  it  was  proper  to  deny  the 
application. 
8.  Appeal — Review— Harmless  Error. 

Appellant  assigned  as  error  that  the  court  refused  to  instruct  the  Jury  on  the  law 
of  the  case,  and  ordered  a  verdict  for  defendant,  statins:,  in  the  hearing  of  the  jury, 
that  plaintiff  had  failed  to  prove  his  case.  The  record  failed  to  show  that  the  court 
charged  the  jury  at  all,  and  no  bill  of  exceptions  was  taken,  showing  that  he  made 
the  remarks  attributed.  Held,  that  it  appearing  that  plaintiff  had  failed  to  make 
out  his  case,  whatever  error  was  committed,  if  any,  was  harmless. 

Appeal  from  district  court,  Orange  county. 

John  2\  Stark,  for  appellants.    Ferryman  eft  Gillaspie,  for  appellee, 

Henry,  J.  The  original  petition  in  this  case  was  filed  in  1882,  by  appel- 
lant, in  behalf  of  herself  and  minor  child,  to  recover  of  appellee  damages  for 
the  death  of  Clarence  B.  Berry,  husband  of  one  and  father  of  the  other.  The 
cause  of  action,  as  stated  in  the  brief  of  appellant,  is  that  the  said  Clarence  B. 
Berry  was  in  the  year  1881  in  the  employ  of  the  defendant  railroad  company, 
as  a  brakeman  at  Orange,  Tex.;  that  at  the  same  time  one  Charles  Sunburg 
was  in  the  employment  of  said  corporation  as  an  engineer;  that  Sunburg  was- 
an  incompetent  and  untrustworthy  engineer,  and  known  to  be  such  by  his 
employer;  that  in  the  year  1881,  while  said  Clarence  B.  Berry  was  in  the  dis- 
charge of  his  duty  as  brakeman,  the  corporation  by  said  Charles  Sunburg  care- 
lessly and  negligently  propelled  its  cars,  and  left  an  open  ditch  on  its  side  track, 
so  that  while  attempting  to  make  a  coupling  of  cars  said  Berry  fell  into  the  ditch, 
and  was  run  over  by  the  cars,  causing  his  leg  and  hand  to  be  crushed,  from 
the  effects  of  which  he  died.  The  cause  was  tried  at  the  spring  term,  1888,  of 
the  district  court,  resulting  in  a  verdict  and  judgment  for  the  defendant,  from 
which  plaintiffs  prosecute  this  appeal.  There  is  in  the  record  a  statement  of 
facts,  which  need  not  be  considered  further  than  to  state  that  it  fails  to  dis- 
close the  existence  of  any  relationship  between  deceased  and  either  of  the 
•plaintiffs,  or  that  any  damage  to  anybody  resulted  from  the  death  of  Berry* 
There  is  no  evidence  on  these  issues.  As  to  the  ditch  and  engineer,  the  evi- 
dence fails  to  disclose  any  negligence  with  regard  to  the  ditch,  and  tends  only 
to  establish  that  the  engineer  was  competent  and  skillful,  and  guilty  of  no  neg- 
ligence. 

The  plaintiffs  applied  for  a  continuance,  which  the  court  denied.  This  ruling 
is  assigned  as  error.  Application  for  the  continuance  was  made  and  sworn  to  by 
plaintiff's  attorney.  There  is  nothing  in  the  record  showing  whether  the  case 
had  ever  been  continued  before  this  application  was  made.  The  ground  stated  is 
the  want  of  the  testimony  of  Mrs.  M.  R.  Parker,  (plaintiff,)  who  it  is  stated  re- 
sides in  Chambers  or  Liberty  county,  Tex.  It  is  stated,  on  information  aud 
belief,  that  she  had  been  in  attendance  at  the  different  terms  of  the  court  since 
her  suit  was  filed.  Extracts  from  an  undated  letter  from  her  to  her  attorney 
are  included  in  the  application,  showing  that  her  absence  from  the  trial,  which 
was  anticipated,  would  be  owing  to  the  sickness  of  her  child  and  co-plaintiff. 
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It  is  stated  that  the  evidence  of  the  plaintiff  is  material,  bat  what  it  would  be 
is  not  disclosed,  further  than  that,  in  addition  to  her  written  evidence  on  a 
former  trial,  she  would  testify  "that  there  was  dissatisfaction  among  the  em- 
ployes of  the  company  about  Sunburg's  being  placed  in  the  position  of  engi- 
neer, and  that  some  of  them,  her  husband  in  the  number,  had  declared  they 
would  abandon  the  service  of  the  company  if  he  was  not  discharged;"  also 
that  the  declarations  of  Berry,  made  shortly  after  his  injury,  as  to  the  cause 
of  his  injury,  would  be  proved  by  this  witness.  What  the  declarations  were 
is  not  stated.  The  application  also  shows  that  in  1882  attachments  were  sued 
out  by  plaintiffs  for  a  number  of  witnesses  residing  in  Orange  county,  which 
were  returned  by  the  sheriff  as  executed  "by  summoning  said  witnesses." 
The  application  states  that  the  evidence  of  said  witnesses  is  material  for  plain- 
tiffs, and  that  they  were  not  in  attendance  then.  It  fails  to  disclose  what 
facts  the  witnesses  were  expected  to  testify  to.  What  the  written  evidence  of 
the  plaintiff,  on  a  former  trial  alluded  to  in  the  application  for  continuance, 
was,  is  not  disclosed  by  the  application,  and  only  appears  as  part  of  appellants' 
assignment  of  errors.  As  it  appears  there,  it  does  contain  some  matters  of 
substance  that  would  have  been  useful  if  developed  earlier  in  the  proceedings. 
In  an  amended  motion  for  new  trial,  it  is  shown  that  another  writ  isued  for 
the  attached  witnesses  was  executed  in  1883  by  arresting  the  witnesses.  This 
was  not  shown  in  the  application  to  continue.  The  application  to  continue 
is  defective  in  so  many  particulars  that  it  is  useless  to  particularize  them,  or 
discuss  it. 

Objections  to  the  admissibility  of  certain  evidence  offered  by  the  defendant 
were  made  by  plaintiffs.  The  objections  were  not  well  taken.  The  result  to 
the  plaintiff  would  not  have  been  different  if  mil  the  evidence  of  the  defendant 
had  been  excluded. 

Other  errors  insisted  upon  by  appellant  are  to  the  effect  that  the  court  re- 
fused to  allow  plaintiffs'  counsel  to  read  the  authorities  relied  on  by  him,  and 
that  the  court  refused  to  instruct  the  jury  on  the  law  of  the  case,  but  ordered 
a  verdict  for  defendant;  stating,  "in  the  hearing  of  the  jury,"  that  plaintiffs 
had  failed  to  prove  their  case.  In  fact,  the  record  fails  to  show  that  the  judge 
charged  the  jury  at  all.  No  bill  of  exceptions  was  taken  showing  that  he 
made  the  remarks  attributed  to  him.  We  do  not  understand  that  the  law  re* 
quires  a  district  judge  to  charge  the  jury,  unless  requested  by  one  of  the  par- 
ties. If  he  does  charge,  it  should  be  in  writing.  Whatever  error  was  com- 
mitted in  this  respect  it  would  not  lead  to  a  reversal,  unless  it  was  apparent 
that  it  may  have  injuriously  affected  plaintiffs'  case. 

If,  under  any  circumstances,  a  charge  can  be  properly  omitted,  this  seems 
a  proper  case  for  such  omission.  No  charge  would  have  been  proper  that  did 
not  direct  a  verdict  for  the  defendant. 

The  judgment  is  affirmed. 


Moody's  Heirs  v.  Mueller  et  ah 
(Supreme  Court  of  Texas.    February  8, 1889.) 

Execution—Sale  bt  United  States  Marshal— Collateral  Attack. 

A  sale  by  a  United  States  marshal  under  an  execution  from  a  United  States  court, 
made  before  the  door  of  the  United  States  court-house,  instead  of  the  door  of  the 
court-house  of  the  county  in  which  the  land  is  situated,  is  void,  and  incapable  of 
ratification,  and  may  be  collaterally  attacked. 

Trespass  to  Try  Title— Evidence. 

In  trespass  to  try  title,  plaintiff,  to  obviate  the  apparent  bar  of  the  statute  of  limit- 
ations, offered  in  evidence  such  a  deed  to  the  United  States,  together  with  a  judg- 
ment in  favor  of  the  United  States  against  plaintiff's  ancestor,  on  which  the  exe- 
cution and  sale  were  based,  and  a  deed  from  the  United  States  to  plaintiff,  in  con- 
sideration of  the  payment  of  the  judgment.  Held,  that  its  exclusion  was  not  error 
as  it  showed  no  title  in  the  United  States,  or  any  obstacle  to  a  suit  for  the  re- 
covery of  the  land  by  plaintiff  or  his  ancestor. 
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Error  from  district  court,  Victoria  county. 

Trespass  to  try  title,  by  the  heirs  of  J.  A.  Moody  against  Albrecht  Valen- 
tine Moeller,  A.  B.  Peticolas,  Munson  and  wife,  Pickering  &  Sterne,  and 
others.    Judgment  for  defendants,  and  plaintiffs  brin^  error. 

Fly  &  Davidson  and  Joe  L.  Hill,  for  plaintiffs  in  error.  C.  F.  Carsner, 
for  Moeller  and  Peticolas.  W.  L.  Davidson,  for  Munson  and  Pickering  & 
Sterne. 

Gaines,  J.  This  is  an  action  of  trespass  to  try  title,  brought  in  the  court 
below  by  plaintiffs  in  error  as  the  heirs  of  J.  A.  Moody  against  defendants  in 
error,  to  recover  a  parcel  of  land  in  the  city  of  Victoria,  known  as  "Block 
230. "  The  defendants  each  claimed  a  separate  parcel  of  the  block,  and  dis- 
claimed as  to  the  remainder.  They  pleaded  not  guilty,  and  the  statute  of 
limitations.  The  cause  was  submitted  to  the  Judge  without  a  jury,  and  he 
gave  judgment  for  the  defendants. 

Both  plaintiffs  and  defendants  claim  title  under  the  city  of  Victoria, — the 
plaintiffs  under  a  sheriff's  deed  to  their  ancestor  made  in  1849;  the  defendants 
under  a  sheriff's  deed  made  to  Valentine  Moeller,  one  of  defendants,  in  1868. 
It  was  admitted  on  the  trial  that  J.  A.  Moody,  plaintiff's  ancestor,  died  on 
March  6,  1874;  and  it  is  admitted  in  the  statement  of  facts  "that  defendants 
proved  occupancy  and  exclusive  possession  of  all  the  block  sued  for  herein 
since  February,  1873,  continuous,  adverse,  and  peaceable,  to  this  date.19  We 
presume  it  is  meant  that  the  possession  was  peaceable  until  the  commence- 
ment of  this  suit,  the  date  of  which  the  record  does  not  disclose.  We  infer, 
however,  that  the  petition  was  filed  more  than  10  years  after  the  adverse  oc- 
cupancy began.  There  is  a  bill1  of  exceptions  which  shows  that  the  court  sus- 
tained the  defense  of  the  statute  of  limitations  of  10  years;  and,  in  the  ab- 
sence of  the  date  at  which  the  petition  was  filed,  this  inference  should  be  in- 
dulged in  support  of  the  judgment.  The  trial  was  not  bad  until  May,  1886. 
The  plaintiff's  ancestor  having  died  after  the  adverse  possession  commenced, 
the  statute  of  limitations  continued  to  run,  notwithstanding  any  disability  of 
coverture  or  minority  that  may  have  existed  on  part  of  any  one  or  more  of 
his  heirs.  In  order,  therefore,  to  obviate  the  apparent  bar  of  the  statute,  the 
plaintiffs  offered  in  evidence  a  judgment  in  favor  of  the  United  States  against 
J.  A.  Moody  and  another,  in  the  district  court  of  the  United  States  of  the 
Eastern  district  of  Texas,  rendered  in  1867 ;  an  execution  upon  the  judgment, 
with  the  return  of  the  marshal  showing  a  levy  upon  the  land  in  controversy; 
an  order  of  sale  in  pursuance  of  such  levy,  together  with  a  return  and  mar- 
shal's deed  showing  a  sale  of  the  land  to  the  United  States,  and  a  conveyance 
in  accordance  therewith.  The  sale  was  made  on  the  3d  day  of  November, 
1868,  "in  front  of  the  United  States  court-room  in  Galveston."  The  mar- 
shal's deed  was  not  executed  until  the  10th  of  January,  1884.  The  delay,  it 
seems,  was  caused  by  an  offer  on  part  of  Moody  to  settle  or  compromise  the 
judgment.  In  connection  with  the  foregoing  evidence,  the  plaintiffs  offered 
a  deed  from  the  United  States,  dated  December  29,  1884,  conveying  the  land 
to  them  in  consideration  of  the  payment  by  them  of  the  claim  of  the  govern- 
ment against  their  ancestor.  All  this  evidence  was  excluded  by  the  court, 
upon  objection  by  defendants.  This  ruling  of  the  court  was  excepted  to  at 
the  time,  and  is  now  assigned  as  error. 

The  ground  of  objection  to  the  evidence  was  that  the  sale  by  the  marshal 
was  made  at  a  place  not  authorized  by  law,  and  was  therefore  void.  The 
question  of  the  validity  of  a  sale  by  a  marshal  under  an  execution  from  a 
United  States  court,  made  before  the  door  of  the  United  States  court-house, 
instead  of  the  door  of  the  court-house  of  the  county  where  the  land  is  situ- 
ated, came  before  this  court  in  the  case  of  Sinclair  v.  Stanley,  64  Tex.  67, 
and  it  was  there  held  that  such  a  sale  was  "not  voidable,  but  void."  A  void- 
able sale  passes  the  legal  title,  subject  to  be  avoided  by  a  direct  proceeding 
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for  that  purpose,  and  it  is  not  subject  to  a  collateral  attack.  It  may  be  rati- 
fied. But  a  void  sale  conveys  no  title,  is  incapable  of  ratification,  and  may 
be  shown  to  be  a  nullity,  even  in  a  collateral  proceeding.  In  all  the  cases 
•cited  by  appellants'  counsel  to  support  a  contrary  ruling,  the  sales  were  held 
to  be  voidable  and  not  void. 

There  was  evidence  tending  to  show  that  plaintiffs'  ancestor  acquiesced  in 
the  sale  of  his  land  by  the  marshal,  and  appellants  insist  that  because  of  such 
acquiescence  the  sale  was  made  valid.  They  cite  In  support  of  their  propo- 
sition: Brown  v.  Christie,  27  Tex.  78;  Ayres  v.  Duprey,  Id.  594;  Howard  v. 
North,  5  Tex.  290;  Peters  v.  Caton,  6  Tex.  554;  and  Sydnor  v.  Roberts,  18 
Tex.  598.  Howard  v.  North  is  the  only  one  of  these  cases  in  which  the  sale 
was  held  to  be  void,  and  it  was  there  decided  merely  that  if  the  owner  of  land 
sue  to  set  aside  a  void  sheriffs  sale,  he  must  pay  back  the  purchase  money. 
None  of  these  cases  give  any  countenance  to  the  doctrine  that  the  mere  ac- 
quiescence by  the  defendant  in  execution  in  a  void  sale  of  his  land  made  by 
the  sheriff  will  give  validity  to  the  sale.  It  follows  that  the  court  did  not  err 
in  excluding  the  evidence  of  the  marshal's  sale,  offered  by  plaintiffs.  It  did 
not  show  that  any  title  passed  by  it  to  the  United  States,  or  that  the  govern- 
ment had  any  title  which  passed  by  its  deed  to  them.  Nor  did  it  show  any 
bar  to  the  operation  of  the  statute  of  limitations.  It  was  not  an  obstacle  to  a 
suit  for  the  recovery  of  the  land  by  plaintiffs'  ancestor  in  his  life-time,  or  by 
them  sifter  his  death.  It  is  too  plain  for  argument  that,  if  plaintiffs  had 
brought  suit  for  the  recovery  of  the  property  in  controversy,  even  before  the 
execution  of  the  deed  of  the  United  States  to  them,  the  defendants  could  not 
have  set  up  the  claim  of  the  government  as  an  outstanding  title  to  defeat  the 
recovery. 

This  renders  it  unnecessary  to  consider  the  question  whether  or  not  the 
statute  would  have  run  in  favor  of  defendants,  if  the  title  had  been  in  the 
United  States.  Upon  the  uncontroverted  evidence  introduced  in  the  case, 
the  defendants  showed  title  by  limitations.  That  offered  and  rejected  was 
properly  excluded,  since,  if  it  had  been  admitted,  it  could  not  have  been 
looked  to  for  any  purpose.    The  judgment  is  therefore  affirmed. 


Kinlow  t>.  Kinlow  et  aL 
(Supreme  Court  of  Texas.    February  8, 1889.) 

li&BBiAGB— Cohabitation— Resulting  Tbust— Slavbby. 

Defendant  and  K.,  who  were  once  slaves,  lived  together  as  husband  and  wife  for 
some  time  after  emancipation,  representing  themselves  and  being  regarded  in  the 
community  as  husband  and  wife,  but  they  were  never  married  according  to  the 
forms  of  law.  During  such  cohabitation  land  was  purchased  by  K.  with  money 
earned  by  defendant,  the  deed  being  executed  to  K.  Afterwards  K.  was  married 
according  to  forms  of  law  to  plaintiff.  Held,  in  trespass  to  try  title  after  K.'s 
death,  that  defendant  was  entitled  to  the  land,  whether  she  was  to  be  regarded  as 
IL's  lawful  wife  or  not;  if  not,  a  trust  resulted  in  her  favor,  JL  having  no  right 
then  to  her  earnings. 

Appeal  from  district  court,  Washington  county. 

Bassett,  Muse  &  Muse,  for  appellant.    Eddins  A  Swing,  for  appellee. 

Gaines,  J.  John  Kinlow,  as  plaintiff  in  the  court  below,  brought  this  ac- 
tion in  the  statutory  form,  to  try  the  title  to  a  lot  in  the  city  of  Brenham. 
Mrs.  Finer  Green  and  Anna*  Kinlow  were  made  defendants.  John  Kinlow 
died  while  the  suit  was  pending,  and  Creacy  Kinlow  intervened,  alleging  that 
she  was  the  surviving  widow  and  sole*  heir  of  the  original  plaintiff.  Mrs. 
Green  did  not  answer,  and  there  was  a  judgment  by  default  against  her. 
Anna  Kinlow  answered,  alleging  that  she  was  the  lawful  wife  of  John  Kin- 
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low  before  and  at  the  time  of  his  marriage  to  Creacy  Kinlow,  and  that  the- 
property  was  acquired  during  the  marriage  of  herself  and  her  husband,  and 
was  their  homestead;  and  also  that  the  property  was  paid  for  with  her  own 
money,  and  that  the  title  to  the  same  was  taken  by  John  Kinlow  in  his  own 
name,  in  fraud  of,  her  rights.  The  case  was  tried  by  the  court  without  a  jury, 
and  resulted  in  a  judgment  in  favor  of  Anna  Kinlow.  Creacy  Kinlow  ap- 
peals, and  assigns  as  error  that  the  court  erred  in  its  conclusions  of  law. 

The  following  facts  were  found  by  the  court:  "Some  time  after  emancipa- 
tion, and  prior  to  1869,  John  Kinlow  and  the  defendant  Anna  Kinlow,  for- 
merly Anna  Tarver,  both  of  them  having  formerly  been  slaves,  while  living- 
in  the  state  of  Alabama,  commenced  living  together  as  husband  and  wife^ 
under  some  sort  of  ceremony  or  agreement,  but  were  never  legally  married,, 
and  were  living  together  in  that  relation  on  the  15th  day  of  August,  1870- 
They  continued  to  live  together  in  Alabama  until  1871,  when  they  removed 
to  Washington  county,  Tex.,  where  they  lived  together  as  before,  represent* 
ing  themselves  as  husband  and  wife,  and  were  so  regarded  in  the  community 
in  which  they  lived,  until  the  early  part  of  1877,  and  raised  a  family  of  chil- 
dren; and  while  so  living  and  cohabiting  together  the  land  in  controversy 
was  purchased  and  paid  for  with  money  earned  by  the  labor  of  Anna  Kinlow, 
but  the  deed  to  the  same  was  taken  in  the  name  of  John  Kinlow."  The  court 
also  found  that  John  Kinlow  and  Creacy  Kinlow  were  "married  according  to 
the  forms  of  the  law  "in  1887.  As  conclusions  of  law,  the  court  held:  "(1)  That 
John  Kinlow  and  ^.nna  Kinlow  are  to  be  considered  as  having  been  legally 
married.  (2)  The  marriage  between  John  Kinlow  and  Creacy  Davis  was  & 
nullity,  and  she  can  take  nothing  as  his  surviving  widow.  (3)  The  property 
in  controversy  was  the  community  property  of  John  Kinlow  and  Anna  Kin- 
low, and  was  their  homestead,  and  Anna  Kinlow,  as  the  surviving  widow  of 
John  Kinlow,  is  entitled  to  hold  the  same. " 

We  deem  it  unnecessary  to  determine  whether  the  court's  conclusion  as  to- 
the  relation  between  John  Kinlow  and  appellee  is  correct  or  not.  If  they 
are  not  to  be  considered  as  husband  and  wife,  then  he  had  no  claim  upon  the- 
earnings  of  the  reputed  wife,  which  paid  for  the  property;  and  we  are  of 
opinion  that,  under  the  peculiar  facts  of  the  case,  a  trust  resulted  in  her  favor.. 
In  the  absence  of  some  evidence,  either  direct  or  circumstantial,  that  it  was* 
understood  between  the  parties  that  the  relation  of  debtor  and  creditor  was  to- 
be  created,  the  presumption  is  that  the  parties  intended  that  the  grantee  in  the 
conveyance  should  hold  for  the  benefit  of  the  party  who  paid  the  purchase 
money.  From  the  conclusions  of  the  court  upon  the  evidence,  (which  is  not 
before  us,)  the  real  fact  seems  to  be  that  the  parties  to  the  transaction  consid- 
ered themselves  husband  and  wife  at  the  time  of  its  consummation;  and  that 
the  supposed  existence  of  this  relation  was  the  consideration  which  induced 
appellee,  at  least,  to  permit  the  money  she  had  earned  to  be  invested  in  the- 
lot.  She  did  not  regard  John  Kinlow  as  a  stranger  to  whom  she  was  lending 
money,  but  as  her  husband  and  agent,  whom  she  intrusted  with  the  money  to- 
invest  for  her  benefit,  or  at  least  for  the  benefit  of  both.  If  he  could  have 
successfully  denied  the  marriage,  and  have  repudiated  his  reputed  wife,  he 
could  not  have  repudiated  the  trust  reposed  in  him  by  her  upon  faith  of  the 
supposed  relation.  If  she  was  not  his  wife,  the  money  which  paid  for  the  lot 
was  hers,  and  the  property  should  be  held  to  have  been  purchased  for  her 
benefit.  Appellant  finds  herself  in  this  dilemma:  If  appellee  was  the  lawful 
wife  of  John  Kinlow,  then  appellant's  marriage  with  him  was  void,  she  was- 
not  his  widow,  and  could  claim  nothing  in  his  estate;  if  appellee  was  not  the 
lawful  wife,  then,  upon  the  conveyance  of  the  property  to  her  reputed  hus- 
band, a  trust  in  it  resulted  in  her  favor.  It  follows  that  upon  either  view  of 
the  case  the  judgment  appealed  from  is  correct,  and  it  is  therefore  affirmed* 
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Missouri  Pao.  By.  Co.  et  al.  v.  Watson. 
(Supreme  Court  of  Texas.    February  8, 1869.) 

1.  Limitation  o»  Aotooks— Running  of  this  Statute— Amendment  gw  Pleading. 

The  petition  in  an  action  by  a  husband  and  wife  for  injuries  to  the  wife  stated 
facts  on  which  both  the  husband  and  wife  sought  a  recovery,  and  contained  nothing 
indicating  that  the  action  was  to  recover  in  the  separate  right  of  the  wife.  On  de- 
murrer for  misjoinder  of  parties,  the  name  of  the  wife  was  dropped  by  amendment. 
Held  that,  the  action  having  been  brought  in  proper  time,  the  husband  could  carry 
it  on,  though  the  limitation  nad  expired  when  the  wife's  name  was  dropped. 

2.  Negligence— Pleading— Answer— Contributory  Negligence. 

Where  the  petition  in  an  action  for  personal  injuries  states  a  cause  of  action,  and 
does  not  show  a  case  from  which  it  appears  that  the  injury  was  caused  by  contribu- 
tory negligence,  defendant,  in  order  to  rely  on  such  defense,  must  allege  it.1 
ft.  Carriers  of  Passengers— Injurt  to  Passenger— Defective   Appliances— Evi- 
dence, 

Where  it  appears  that  a  woman  in  pregnancy  was  seriously  injured  in  boarding- 
a  train  at  a  regular  station ;  that  she  was  obliged  to  step  from  the  ground  to  a  height 
of  80  or  86  inches,  no  intervening  step  being  provided,  as  was  the  custom,  and  that 
she  used  due  care,  with  the  means  provided,— judgment  for  damages  will  not  be  dis- 
turbed on  the  ground  of  contributory  negligence,  though  it  also  appears  that  she* 
had  some  assistance  from  the  company's  employes,  and  that  other  women,  and  pos- 
sibly at  times  she  herself,  had  boarded  the  train  in  a  similar  manner,  without  in- 
jury. 

Appeal  from  district  court,  Leon  county.  m 

Action  by  Frank  Watson  against  the  Missouri  Pacific  Railway  Company 
and  the  International  &  Great  Northern  Railroad  Company  for  injuries  to* 
plaintiff's  wife.    Judgment  for  plaintiff,  and  defendants  appeal. 

Dotson  (&  Richardson,  for  appellants.  F.  Jf.  Etheridge  and  B.  #.  Dash- 
ielU  for  appellee. 

Stayton,  C.  J*  This  action  was  first  brought  by  Frank  Watson  and  wife,, 
to  recover  damages  for  injuries  alleged  to  have  been  received  by  her  while  en* 
tering  the  car  of  appellants  as  a  passenger.  The  petition  stated  facts  on  which- 
both  husband  and  wife  sought  a  recovery,  and  there  is  nothing  in  the  petition 
which  characterizes  the  action  as  one  brought  to  recover  in  the  separate  right 
of  the  wife.  The  petition  was  demurred  to  on  the  ground  of  misjoinder  of 
parties*  and  this  was  sustained,  but  by  trial  amendment  the  name  of  the  wife- 
was  dropped  from  the  case  as  a  party. 

It  is  claimed  that,  after  this  was  done,  the  cause  should  have  been  dismissed  ; 
and,  more  than  one  year  then  having  elapsed  after  the  injury,  it  is  claimed 
that  the  defense  of  limitation  should  have  been  sustained.  The  petition  set 
up  the  facts  that  authorized  a  recovery  in  the  right  of  the  community,  and 
there  was  no  intimation  of  desire  or  intention  to  recover  in  the  separate  right 
of  the  wife;  and  while  the  wife  was  an  unnecessary,  or  even  improper,  party, 
when  her  name  was  stricken  from  the  case  as  a  plaintiff,  we  see  no  reasoa 
why  the  husband  might  not  prosecute  the  cause  to  final  judgment  as  though 
the  wife  had  never  been  joined.  The  cause  of  action,  as  before  said,  was  one- 
in  favor  of  the  community,  and  no  other  or  different  cause  of  action  was  set 
up  from  the  iuception  of  the  cause,  and,  the  action  having  been  brought  within 
one  year  after  the  injury  was  received,  the  defense  of  limitation  was  prop* 
erly  overruled. 

The  petition  stated  a  good  cause  of  action,  and  did  not  develop  a  case  in 
which  it  appeared  that  the  injury  to  Mrs.  Watson  was  caused  by  the  contribu- 
tory negligence  of  herself  or  husband;  and,  in  such  case,  it  rested  with  ap- 

1  Concerning  the  requisites  and  sufficiency  of  the  averments  in  the  complaint  in  ac- 
tions for  negligent  injuries,  see  Railway  Co.  v.  Lee,  (Tex.)  7  S.  W.  Rep.  857.  and  note;. 
Railroad  Co.  v.  Crist,  (Ind.)  19  N.  £.  Rep.  810,  and  cases  cited;  Railway  Co.  v.  Band*- 
lord,(Ind.)19».E.Rep.m. 
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pellant  to  allege  that  the  injury  was  so  caused,  if  it  desired  to  rely  upon  such 
•a  defense. 

The  other  assignments  necessary  further  to  consider,  in  effect,  urge  that  the 
evidence  was  insufficient  to  sustain  the  verdict.  It  appears  that  appellee  and 
wife  desired  passage  on  appellants'  train  from  Buffalo  to  Marquez,  a  distance 
•of  about  20  miles,  and  to  secure  this  bought  tickets.  When  the  train  reached 
Buffalo,  where  it  made  but  a  very  short  stay,  appellee  and  his  wife  entered  the 
car  of  appellants,  but  in  doing  this  the  evidence  justifies  the  holding  that  the 
wife  of  appellee  was  seriously  injured.  There  seems  to  have  been  no  plat- 
form or  other  arrangement  made  to  enable  passengers  with  ease  to  enter  the 
cars,  which  made  it  necessary,  on  the  particular  occasion,  that  Mrs,  Watson 
•should  reach  the  car-step  from  the  ground,  and  between  the  lower  step  of  the 
car  and  the  ground  the  distance  is  shown  to  have  been  from  30  to  86  inches. 
Some  assistance  seems  to  have  been  given  to  Mrs.  Watson  by  the  employes  of  ap- 
pellants, but  to  enter  the  car  it  was  necessary  she  should  step  from  the  ground  to 
<the  lower  step  of  the  car  without  any  intervening  foot-rest.  At  the  time,  she . 
was  in  pregnancy,  advanced  about  two  months,  and  received  such  injury  that 
•on  the  arrival  of  the  train  at  Jewett,  an  intermediate  station,  it  was  found 
ciecessary  to  remove  her  from  the  train  for  medical  attention.  The  physician 
who  there  attended  her  stated  fully  the  nature  of  her  injuries,  and  that  u had 
.she  gone  to  Marquez  from  Jewett  [12  miles]  in  the  condition  I  found  her  on 
June  19,  1887,  the  chances  would  have  been  against  her  life.  In  all  proba- 
bility, the  injuries  I  found  her  suffering  with  would  have  proved  fatal."  The 
evidence  further  shows  that  women  had  frequently  entered  the  train  at  Buffalo 
in  the  manner  Mrs.  Watson  did  without  injury,  and  Mrs.  Watson  had  fre- 
quently entered  the  cars  at  Buffalo,  but  on  those  occasions  a  step-box  was  usu- 
ally, if  not  always,  furnished  to  make  the  ascent  easy  and  safe.  It  is  shown 
that  Mrs.  Watson  used  due  care  in  entering  the  car  with  the  means  provided; 
that  she  was  not  negligent,  unless  the  attempt  to  enter  the  car  at  all,  with  the 
means  furnished,  was  negligence.  There  is  no  claim  that  her  injuries  were 
not  received  in  entering  the  car,  nor  that  they  were  not  of  such  character  as 
to  authorize  the  damages  awarded,  but  it  is  claimed  that  the  attempt  to  enter 
4he  car  with  the  facilities  furnished  by  appellants  was  such  contributory  neg- 
ligence as  must  defeat  a  recovery.  Such  a  proposition,  coming  from  appel- 
lants, through  whose  servants  she  was  invited  to  attempt  to  enter  the  car  by 
.the  use  of  the  means  furnished,  and  so  in  the  hurry  requisite  in  boarding  a 
train  that  stopped  but  a  brief  period  to  enable  passengers  to  enter  the  cars* 
•comes  without  much  to  recommend  it  to  favorable  consideration.  The  jury 
were  very  clearly  instructed  as  to  the  degree  of  care  which  should  have  been 
used  by  each  party,  and  as  to  the  effect  contributory  negligence  on  the  part  of 
Appellee  or  his  wife  would  have  upon  his  right  to  recover.  When  a  passenger 
has  carefully  used  the  means  provided  by  the  carrier  to  enter  its  cars  at  a  reg- 
ular station,  the  danger  of  attempting  to  enter  would  have  to  be  very  appar- 
ent, even  to  a  person  without  experience  in  such  matters,  to  justify  this  court 
in  setting  aside  a  judgment  entered  on  the  finding  of  a  jury,  under  a  proper 
charge,  that  the  passenger  was  not  guilty  of  contributory  negligence. 

No  facts  are  shown  in  this  case  that  would  justify  such  action,  and  the  judg- 
ment of  the  court  below  must  be  affirmed.    It  is  so  ordered. 


Middlebrook  et  al.  v.  Zapf  et  al. 
(Supreme  Court  of  Texas,    February  12, 1889.) 

1.  Husband  and  Wife— Community  Property. 

Where  a  wife  contributes  from  her  separate  property  to  the  original  capital  stock 
of  a  firm  engaged  in  selling  merchandise,  and  the  stock  is  replenished  from  time  to 
time,  purchases  being  made  for  cash  and  on  credit,  the  interest  in  the  partnership 
held  in  the  name  of  the  wife  becomes  community  property. 
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ft.  Samb— Action  bt  Wife—Joiwdbb  of  Hxjsbakd— Vabtancb. 

Where  the  wife  in  such  case  sues  for  damages  to  her  separate  property  on  account 
of  a  wrongful  levy  upon  the  partnership  effects,  and  the  husband  is  joined  only  as- 
a  nominal  party,  the  variance  will  be  held  fatal. 

Appeal  from  district  court,  Fayette  county. 

Phelps  <&  Lane,  for  appellants.  Scott  &  Levi  and  W.  H.  Ledbetter,  for  ap- 
pellees. 

Henry,  J.  The  record  in  this  case  discloses  that,  in  the  year  1885. 1.  Mid- 
dlebrook,  R.  O.  Middlebrook,  and  Mrs.  Julia  Meyer,  then  and  now  the  wife 
of  W.  0.  Meyer,  entered  into  a  written  agreement  of  partnership  to  buy  and 
sell  merchandise  in  the  town  of  EUinger,  in  this  state,  under  the  firm  name 
of  Middlebrook  Bros.  Mrs.  Meyer  contributed  one-half  of  the  capital  origi- 
nally invested  by  the  firm,  and  was  to  have  one-half  of  the  profits.  The  Mid- 
dlebrooks  were  to  have  the  other  half.  The  business  was  conducted  by  C.  W. 
Meyer,  the  husband  of  Julia  Meyer,  as  an  employed  clerk  or  manager,  at  a 
monthly  salary  of  $50;  and,  as  retail  mercantile  establishments  usually  are, 
for  something  over  two  years,  without  profit.  In  the  mean  time  the  original 
stock  had  been  sold  and  replenished  from  time  to  time,  the  purchases  being 
made  for  cash,  and  on  time.  In  August,  1887,  Leon  &  H.  Blum  caused  the 
sheriff  of  Fayette  county  to  levy  an  execution  in  their  favor,  and  against  C. 
W.  Meyer,  on  a  portion  of  said  stock  of  merchandise  valued  at  about  $1,000. 
The  sheriff  took  actual  possession  of  the  goods  levied  upon,  sold  them,  and 
paid  the  proceeds  to  Leon  &  H.  Blum.  This  suit  was  brought  by  the  two 
Middlebrooks  and  Mrs.  Julia  Meyer,  joined  by  C.  W.  Meyer,  the  husband,  as 
nominal  plaintiff,  for  damages  on  account  of  said  levy  and  sale.  After  excep- 
tions had  been  filed  by  defendants  for  misjoinder  of  parties,  plaintiffs  amended, 
alleging  that  I.  W.  Middlebrook,  R.  O.  Middlebrook,  and  Mrs.  Julia  Meyer 
were  partners  in  business  in  the  town  of  EUinger;  that  C.  W.  Meyer  was  in 
charge  of  the  business  as  clerk  and  agent  of  plaintiffs;  that  he  had  no  inter- 
est in  the  stock  of  merchandise;  and  that  the  money  put  into  the  enterprise 
by  Mrs.  Meyer  was  her  separate  property.  Under  the  authority  of  former  de- 
cisions of  this  court,  it  must  be  held  that,  notwithstanding  the  fact  that  the 
capital  paid  into  the  firm  by  Mrs.  Meyer  was  her  separate  property,  the  stock 
of  goods  at  the  time  of  the  levy  belonged  to  the  Middlebrooks  and  the  com- 
munity estate  of  herself  and  husband .  Epperson  v.  Jones,  65  Tex.  425 ;  Smith 
v.  Bailey,  66  Tex.  553,  1  S.  W.  Rep.  627. 

The  interest  in  the  partnership  held  in  the  name  of  Mrs.  Meyer,  being  com- 
munity property,  was  under  the  control  of  her  husband,  and  was  subject  to* 
be  seized  and  sold  for  his  debts.  It  does  not  follow,  however,  that  any  por- 
tion of  the  partnership  effects  were  subject  to  seizure  and  sale,  as  was  done  in 
this  case.  Our  statutes  point  out  the  mode  of  levying  upon  the  interest  of  a 
partner  for  his  individual  debt.  That  mode  not  having  been  pursued  in  this 
case,  and  an  unwarranted  trespass  having  been  committed,  the  defendants  in 
this  suit  made  themselves  liable  to  the  owners  of  the  goods  for  whatever  dam- 
ages they  sustained  by  reason  of  the  unlawful  seizure.  Rev.  St.  art.  2295* 
The  Middlebrooks  and  C.  W.  Meyer,  as  the  representative  of  the  community 
estate  of  himself  and  wife,  owning  the  goods,  the  cause  of  action  was  theirs. 
Mrs.  Meyer,  owning  no  separate  estate  in  the  goods  seized,  had  no  cause  of 
action  for  damages  done  her  separate  property.  If  this  suit  had  been  to  re- 
cover damages  to  the  community  property,  she  would  have  been  an  unneces- 
sary and  improper  party;  and  exceptions  to  the  petition  on  that  ground,  if 
made,  ought  to  have  been  sustained,  when  she  could  have  been  dismissed  by 
amendment.  If  not  excepted  to,  her  misjoinder  would  not  necessarily  have 
been  fatal  to  plaintiffs*  suit,  if  the  cause  of  action  declared  upon  had  been  al- 
leged to  belong  to  the  community  estate.  Bdrington  v.  Newland,  57  Tex. 
684.    It  is  an  elementary  rule  of  pleading  that  the  allegata  and  probata  must 
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correspond,  and  that  a  recovery  cannot  be  had  on  a  cause  of  action  not  alleged 
in  the  pleadings,  however  well  it  may  be  supported  by  proof.  Longeape  v. 
Bruce,  44  Tex.  436 ;  Speake  v.  Prewitt,  6  Tex.  252 ;  Stachely  v.  Peirce,  28  Tex. 
835;  Salinas  v.  Wright,  11  Tex.  577,  578;  Paul  v.  Perez,  7  Tex.  345;  Walker 
y.  Lewis,  49  Tex.  125. 

In  this  case  the  wife,  having  no  cause  of  action,  joins  as  plaintiff  in  the 
suit.  The  husband,  having  one  distinctly,  declines  to  join  as  a  real  party. 
The  proof  clearly  shows  that  the  damages  sued  for  belonged  to  the  community 
estate,  and  were  not  the  separate  property  of  the  wife.  The  petition  charges 
that  they  are  the  separate  property  of  the  wife,  and  negatives  the  idea  of  their 
belonging  to  the  community.  The  distinction  between  the  two  estates  is  sub- 
stantial and  important.  To  permit  plaintiffs  to  recover,  upon  a  petition  so 
clearly  charging  as  does  the  one  in  this  case  that  the  suit  is  by  the  wife  for  an 
injury  done  her  separate  estate,  damages  shown  with  equal  clearness  by  the 
evidence  to  belong  to  the  community  would  be  a  striking  illustration  of  a  judg- 
ment rendered  upon  the  evidence,  and  not  upon,  but  rather  against,  the  plead- 
ings. The  court  below  correctly  charged  the  jury  to  find  for  defendants.  As 
the  judgment  is  rendered  on  questions  not  affecting  the  merits  of  the  contro- 
versy, it  ought  to  be  without  prejudice,  and  we  do  not  understand  that  it  pre- 
cludes a  suit  by  the  proper  parties  upon  the  same  cause  of  action. 

The  judgment  is  affirmed. 


"Western  Union  Tel.  Co.  v.  Broesche. 
(Supreme  Court  of  Texas.    February  12, 1889.) 

1.  Telegraph  Companies— Delay  ik  Delivery  of  Message— Agency. 

Id  an  action  for  delay  in  delivering  a  telegram,  of  which  the  operator  knew  the  im- 
portance, sent  by  a  third  person  in  plaintiff's  presence,  the  latter  paying  the  charges, 
an  instruction  that,  if  the  telegram  was  delivered  to  defendant's  agent  as  alleged, 
the  jury  should  then  find  whether  the  person  delivering  it  was  acting  for  plaintiff 
and  at  his  request,  is  not  erroneous,  as  failing  to  submit  the  question  whether  de- 
fendant had  notice  of  the  agency,  as  such  question  could  not  affect  the  rights  of 
the  parties,  nor  influence  the  conduct  of  defendant's  agents. 

$.  Same— Measure  op  Damages. 

The  telegram  announced  the  bringing  of  a  corpse.  The  operator  to  whom  the 
message  was  delivered  testified  that  he  knew  plaintiff's  wife  was  dead,  and  that 
the  body  was  to  be  conveyed  to  another  town,  and  that  unless  the  message  was 
sent  that  night  the  body  would  reach  there  first.  The  court  having  charged  that 
plaintiff  could  only  recover  for  the  direct  and  natural  result  of  the  failure  to  trans- 
mit and  deliver  the  message,  held,  that  an  instruction  that  he  could  not  recover  for 
his  failure  to  accomplish  any  purpose,  not  shown  by  the  face  of  the  message,  un- 
less defendant  had  notice  of  Buch  purpose,  was  properly  refused. 

3.  Same— Elements  op  Damage — Mental  Anguish. 

Mental  anguish  and  suffering  are  proper  elements  of  damage  for  delay  in  deliver- 
ing such  a  telegram.1 

4.  Damages— Excessive. 

A  verdict  of  $1,168  in  such  case  will  not  be  disturbed  as  excessive. 
&  Telegraph  Companies— Gross  Negligence. 

Gross  negligence  of  defendant  is  not  essential  to  plaintiff's  right  of  recovery  for 
delay  in  delivering  a  telegram. 
4.  Same— Limiting  Liability. 

A  stipulation  on  a  telegraph  blank  limiting  the  company's  liability,  unless  the 
message  is  repeated,  is  no  defense  to  an  action  for  delay  in  delivering  an  unrepealed 
message.* 

'Respecting  injury  to  mental  feelings  as  an  element  of  damage  in  actions  for  failure 
to  deliver  telegrams,  see  Telegraph  Co.  v.  Cooper,  (Tex.)  9  S.  W.  Bap.  508,  and  cases 
cited;  Telegraph  Co.  v.  Brown,  (Tex.)  10  S.  W.  Rep.  828. 

•A  stipulation  limiting  the  liability  of  a  telegraph  company  for  mistakes  or  delays 
in  the  transmission  or  delivery  of  an  un repeated  message  does  not  extend  to  a  failure 
to  transmit  such  a  message  from  the  receiving  office.  Telegraph  Co.  v.  Way,  (Ala.)  4 
South.  Rep.  844,  and  note.  See,  also,  on  the  general  subject  of  the  power  of  telegraph 
companies  to  limit  their  liability  by  contract,  Telegraph  Co.  v.  Crall.  (Kan.)  17  Pac 
Rep.  809,  and  note;  Fowler  v.  Telegraph  Co.,  (Me.)  15  AtL  Rep.  39,  and  note;  Bennett 
v.  Telegraph  Co.,  2  N.  Y.  Supp.  865.  C*  r\r\ct\o 
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7.  Bams— DanursHs— Offiob  Closed. 

The  fact  that  defendant's  office,  at  the  place  to  which  the  telegram  was  to  be 
sent,  was  closed  when  the  telegram  was  received  for  transmission,  is  no  defense. 

Commissioners'  decision.    Appeal  from  district  court,  Washington  county. 

Action  by  W.  A.  Broesche  against  the  Western  Union  Telegraph  Company, 
for  damages  for  delay  in  delivering  a  message.  Judgment  for  plaintiff,  and 
-defendant  appeals. 

Stemmons  <£  Field,  for  appellant.    Basset,  Muse  &  Muse,  for  appellee. 

Acker,  C.  Appellee  carried  his  wife  from  their  home,  near  Burton,  to 
Austin,  for  medical  treatment;  Dr.  Hons,  their  family  physician,  accompany- 
ing them.  The  wife  died  at  Austin  on  Sunday,  July  17, 1887,  and  Dr.  Hons 
.and  appellee  went  to  appellant's  office  in  Austin,  between  6  and  7  o'clock  p. 
m.  on  that  day,  and  delivered  to  appellant  the  following  message:  "Mrs. 
Broesche  is  dead;  will  bring  corpse  on  train  to-night.  J.  M.  Hons."  This 
telegram  was  addressed  to  appellee's  brother-in-law,  Hoffman,  at  Burton. 
Appellee  paid  the  charges  for  transmitting  the  message,  and  left  Austin  with 
his  wife's  body  that  night  by  train,  arriving  at  Burton  about  1:30  a.  m.  on 
'the  18th  of  July.  The  message  was  not  delivered  until  about  8: 30  a.  m.  the. 
next  day,  after  it  was  deposited  with  appellant's  agent  in  Austin,  and  some 
.hours  after  the  arrival  of  the  corpse.  This  suit  was  brought  by  appellee  to 
recover  damages  for  the  alleged  negligent  delay  in  delivering  the  telegram. 
The  trial  was  by  a  jury,  and  resulted  in  verdict  and  judgment  in  favor  of  ap- 
pellee for  $1,168,  from  which  this  appeal  is  prosecuted. 

The  court  charged  the  jury  to  the  effect  that,  if  they  found  that  Hons  de- 
livered the  telegram  to  appellant's  agent  in  Austin  as  alleged,  they  would 
then  find  whether  or  not  in  so  delivering  it  Hons  acted  on  behalf  of  appellee 
and  at  his  request,  and  that,  if  they  found  Hons  did  not  so  act,  they  should 
xeturn  a  verdict  for  appellant. 

It  is  insisted  that  the  court  erred  in  giving  this  charge,  in  this,  that  it  fails 
to  submit  the  question  whether  appellant  had  notice  that  Hons  was  acting  as 
appellee's  agent  in  contracting  for  the  delivery  of  the  message.  No  special 
instruction  was  requested  to  cure  the  alleged  omission  here  complained  of. 
Besides,  we  are  of  opinion  that  it  was  immaterial  whether  appellant  was  no- 
tified that  Hons  was  acting  as  agent  for  appellee  or  not.  We  cannot  see  how 
this  could  have  affected  the  rights,  or  influenced  the  conduct,  of  appellant's 
agents.  Appellee  and  Hons  were  together  in  the  presence  of  the  agent  to 
whom  the  message  was  delivered  at  Austin.  Appellee  paid  the  charges  for 
transmitting  the  message.  The  operator  to  whom  the  message  was  delivered 
testified  that  he  knew  from  the  wording  of  the  message  that  It  demanded 
prompt  delivery.  Conceding  that  appellant  was  not  informed  that  Hons  was 
acting  as  agent  for  appellee,  we  are  unable  to  understand  how  the  lack  of  this 
information  affected,  in  any  way,  the  conduct  of  appellant's  agents.  It  does 
not  appear  that  they  would  have  done  more  or  acted  differently  under  the 
contract.  Story,  Ag.  §§  418,  420.  We  think,  however,  that  appellant  was 
sufficiently  informed  of  the  agency  of  Hons. 

We  think  there  was  no  error  in  the  omission  in  the  charge  complained  of 
by  the  third  and  fourth  assignments  of  error. 

The  court  charged  the  jury  to  the  effect  that  the  fact  that  appellant's  office 
.at  Burton  was  closed  at  the  time  its  agents  at  Austin  received  the  message 
for  transmission  would  be  no  defense  for  failing  to  transmit  and  deliver  the 
message,  and  it  is  contended  that  the  court  erred  in  this  charge.  We  think 
the  court  did  not  err  in  giving  this  charge.  The  contract  to  transmit  the 
message  was  made  by  appellant  through  its  agent,  who  was  fully  authorized 
and  empowered  to  make  it.  We  do  not  think  appellant  can  excuse  its  failure 
•to  perform  the  contract  upon  the  ground  that  another  one  of  its  servants,  act- 
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ing  under  authority  from  appellant,  had  rendered  the  performance  of  the  con- 
tract impracticable. 

It  is  also  contended  that  the  court  erred  in  charging  that  the  jury  might 
take  into  consideration  mental  anguish  and  suffering  as  elements  of  damage, 
if  they  should  find  for  appellee.  The  point  here  presented  has  been  ruled 
against  appellant  by  several  decisions  of  this  court.  Stuart  v.  Telegraph  Co., 
66  Tex.  581,  686. 

It  is  also  contended  that  the  message  having  been  written  on  a  printed 
blank,  containing  a  stipulation  that  appellant  would  not  be  liable  in  damages 
for  delay  in  transmitting  or  delivering  the  message  beyond  the  cost  of  trans- 
mitting, unless  it  was  repeated,  the  court  should  have  charged  the  jury  that, 
if  they  found  that  the  message  had  not  been  repeated,  then  they  should  return 
a  verdict  for  appellant.  We  think  the  court  did  not  err  in  refusing  to  give 
the  special  charge  asked  by  appellant  upon  the  stipulation  contained  in  the 
printed  blank.  It  has  been  decided  that  the  stipulation  requiring  messages 
repeated  cannot  be  invoked  in  defense  of  an  action  to  recover  damages  for 
delay  or  failure  in  delivering  the  message.  Railway  Co.  v.  Wilson,  69  Tex. 
739,  7  S.  W.  Rep.  653. 

We  do  not  think  that  appellee's  right  of  recovery  waa  dependent  upon  the 
jury  finding  appellant  guilty  of  gross  negligence,  and  we  think  the  court  did 
not  err  in  refusing  the  special  charge  requested  by  appellant  to  that  effect. 
Negligence  by  appellant  in  failing  to  deliver  the  message,  without  regard  to 
the  degree  of  such  negligence,  would  render  it  liable  for  such  damage  as  was 
the.  direct  and  natural  result  of  such  failure  to  deliver.  Railway  Co.  v.  Wil- 
son, supra. 

.  Appellant  requested  the  court  to  instruct  the  jury  to  the  effect  that  appellee 
could  not  recover  damages  by  reason  of  his  failure  to  accomplish  any  purpose 
not  shown  by  the  f  u«e  of  the  message,  unless  appellant  had  notice  of  such  ex- 
terior purpose  at  the  time  the  contract  was  made.  The  special  instruction. 
was  refused,  and  this  is  assigned  as  error. 

The  court  charged  the  jury  that  appellee  could  only  recover  such  damage 
as  was  the  direct  and  natural  result  of  the  failure  to  transmit  and  deliver  the 
message.  The  operator  at  Austin,  to  whom  the  message  was  delivered,  tes- 
tified that  he  knew  from  the  message  that  appellee's  wife  was  dead,  and  that 
they  expected  to  convey  her  body  to  Burton  by  the  train  that  night;  and  that, 
unless  the  telegram  was  delivered  the  evening  he  received  it,  the  corpse  would 
reach  Burton  before  the  telegram.  The  purpose  of  appellee  in  informing 
Hoffman  of  the  death,  and  the  fact  of  carrying  the  corpse  to  Burton  by  train* 
was  too  obvious  to  require  explanation.  We  think  the  special  charge  asked 
and  refused  was  not  called  for  nor  authorized  by  the  facts,  and  that  the  court 
did  not  err  in  refusing  to  give  it. 

It  is  also  contended  that  the  verdict  is  excessive,  but,  under  the  previous 
decisions  of  this  court,  we  cannot  say  that  it  is.  Mental  anguish  or  distress 
being  an  element  of  actual  damage  for  which  the  law  furnishes  no  rule  for 
estimating,  its  measure  is  left  to  the  discretion  of  the  jury.  Unless  it  appears 
that  the  jury  have  acted  from  passion,  prejudice,  or  other  improper  influence, 
the  verdict  will  not  be  vacated  on  the  ground  of  excessiveness  alone.  We 
are  of  opinion  that  the  judgment  of  the  court  below  should  be  affirmed. 

Stayton,  0.  J.  Report  of  commission  of  appeals  examined;  their  opinion 
adopted;  judgment  affirmed. 
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Daniel  et  aL  t>.  Watson. 
(Supreme  Court  of  Texas.    February  8, 1889.) 

Vendor  and  Vendee— Vendor's  Lien— Enforcement— Pleading. 

In  an  action  on  a  note  given  for  the  price  of  land,  the  complainant  averred  that 
the  vendor's  lien  on  a  portion  of  the  land  had  been  relinquished,  and  only  asked  for 
a  foreclosure  of  the  lien  as  to  the  remainder,  and  there  was  nothing  in  the  petition 
to  identify  the  portion  upon  which  foreclosure  was  sought.  Held,  that  it  was  error 
to  enter  judgment  for  the  enforcement  of  a  lien  as  to  the  whole  or  any  portion  of 
the  land. 

Appeal  from  district  court,  Freestone  county. 
Kiroen,  Gardner  <&  Etheridge,  for  appellant. 

Stayton,  C.  J.  This  action  was  brought  by  C.  L.  Watson,  surviving 
partner  of  a  firm  originally  composed  of  himself  and  H.  0.  Watson.  It  was 
Drought  to  recover  a  balance  alleged  to  be  due  on  a  promissory  note  for  $1,430, 
given  for  the  purchase  of  two  tracts  of  land  described  in  the  petition,  and  to- 
gether containing  703  acres.  The  petition  alleged  that  $1,197  had  been  paid 
on  the  note,  and  that  the  vendor's  lien  on  500  acres  of  the  land  had  been  re- 
linquished, and  it  only  prayed  for  a  foreclosure  of  the  lien  on  200  acres  of  the 
land.  Whether  the  relinquishment  of  lien  was  on  an  undivided  500  acres, 
or  upon  a  particular  part  of  one  of  the  tracts,  or  upon  particular  parts  of  each, 
was  not  averred.  There  was  nothing  in  the  petition  to  identify  the  land  on 
which  the  lien  had  been  released,  nor  to  identify  the  200  acres  on  which  fore- 
closure was  asked.  The  court  below  rendered  a  judgment  for  the  balance  due 
on  the  note,  and  established  a  lien  on  the  entire  703  acres,  which  it  directed 
to  be  sold  in  satisfaction  of  the  judgment.  This  is  assigned  as  error.  The 
petition  did  not  state  facts  which  identified  the  200  acres  on  which  the  court 
was  asked  to  establish  and  foreclose  a  lien,  but  upon  its  face  did  show  that 
the  plaintiff  was  not  entitled  and  did  not  seek  to  have  a  lien  foreclosed  on  the 
entire  lands  for  which  the  note  was  executed.  It  not  furnishing  a  basis  on 
which  the  relief  sought  could  be  granted,  it  was  error  to  enter  a  judgment 
enforcing  a  lien  on  any  part  of  the  lands  described  in  it;  and  the  judgment  is 
oppressive,  in  that  it  enforces  a  lien  against  land  on  which  plaintiff  expressly 
averred  the  lien  had  been  extinguished,  and  against  which  he  sought  not  to 
enforce  any  claim. 

The  judgment  of  the  court  below  will  be  reversed,  and,  as  there  is  nothing 
in  the  pleadings  from  which  it  can  be  here  correctly  entered,  the  cause  will 
be  remanded.    It  is  so  ordered. 


Poe  v.  State. 
(Supreme  Court  of  Texas,    February  8, 1889.) 

1.  Counties— Tax  Collectors— Additional  Bonds. 

Under  Rev.  St.  Tex.  art.  4783,  providing  that  the  commissioners'  court  may  re- 
quire a  tax  collector  to  furnish  a  new  bond,  whenever  such  a  proceeding  is  deemed 
advisable  by  the  court,  a  tax  collector  may  be  required  to  give  a  new  bond  without 
first  having  been  cited  to  appear  and  show  cause. 

2.  Same— Removal  from  Office— Constitutional  Law. 

Const.  Tex.  art.  5,  $  24,  providing  that  county  officers  may  be  removed  for  incom- 
petency, etc.,  upon  the  cause  therefor  being  set  forth  in  writing,  does  not  prevent 
more  than  one  ground  for  such  removal  being  included  in  a  petition  filed  therefor. 
&  Same— Suspension  from  Office. 

Such  provision  of  the  constitution,  authorizing  the  district  judge  to  remove  a 
county  officer  only  on  the  verdict  of  a  jury,  does  not  render  a  statute  unconstitu- 
tional authorizing  the  judge  to  temporarily  suspend  a  county  officer  without  such 
verdict,  pending  proceedings  for  his  removal. 
4.  Same — Removal  from  Office— Petition— Amendment. 

Under  Rev.  St.  Tex.  tit.  66,  o.  3,  providing  that  the  trial  and  all  proceedings  on  a 
petition  for  the  removal  of  a  county  officer  for  misconduct,  etc,  shall  be  conducted, 
v.lOs.w.no.ll — 47 
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so  far  m  possible,  In  accordance  with  the  practice  in  other  civil  cases,  the  petition 
may  be  amended  under  rules  applying  in  other  cases;  and,  where  the  cause  of  re- 
moval alleged  is  the  failure  of  the  officer  to  pay  over  money,  the  petition  may  be 
amended  so  as  to  charge  such  delinquency  to  have  been  willful. 

5.  Samb— Failure  to  Attach  Seal  or  Clerk  op  Court. 

In  such  case,  where  the  petition  is  sworn  to  before  the  clerk  of  the  court  in  which 
the  petition  is  filed,  the  fact  that  he  did  not  attach  his  seal  to  the  certificate  will  not 
be  held  an  objection,  where  he  afterwards  readministered  the  oath  to  the  petition  as 
amended. 

ft.  Same— Suspension  prom  Oppice— Efpect  op  Appeal. 

Where  the  district  judge  exercised  the  power  conferred  upon  him  by  such  stat- 
ute, of  suspending  a  county  officer  pending  proceedings  for  his  removal,  an  appeal 
from  a  subsequent  judgment  of  removal,  and  the  execution  of  a  supersedeas  bond, 
had  no  effect  on  the  order  of  suspension. 

$.  Same— Joinder  op  Causes  op  Removal— Judgment. 

Where  several  causes  are  alleged  for  the  removal  of  a  county  officer  in  the  peti- 
tion therefor,  it  is  not  necessary  to  sustain  a  judgment  of  removal  that  all  the 
grounds  should  be  found  to  be  true. 

Appeal  from  district  court,  San  Jacinto  county. 
H.  8.  Lovett,  for  appellant. 

Henry,  J.  On  the  16th  day  of  August,  1888,  a  petition  was  filed  in  the 
district  court  of  San  Jacinto  county  against  appellant,  who  was  then  the 
sheriff  and  ex  officio  tax  collector  of  said  county.  The  petition  was  sworn  to 
by  the  relators  before  the  clerk  of  the  county  court  of  San  Jacinto  county,  (he 
being  clerk  of  the  district  court  also,)  but  he  did  not  attach  his  seal  of  office 
to  his  certificate.  The  petition  and  an  application  for  citation  to  the  defend- 
ant were  presented  to  the  judge  of  the  district  court  in  chambers,  on  August 
18,  1888,  when  he  indorsed  on  the  petition  an  order  to  the  clerk  to  cite  the 
defendant  to  appear  at  the  next  term  of  the  district  court  for  said  county  on 
a  day  named.  At  the  same  time  the  district  judge,  in  accordance  with  a 
prayer  of  the  petition,  suspended  the  defendant  from  office,  and  appointed  his 
successor,  upon  his  giving  bond  for  $1,000,  payable  to  the  defendant.  On  the 
day  named  for  the  hearing  the  defendant  appeared  and  answered.  The  record 
contains  no  statement  of  facts.  The  answer  contained  a  general  demurrer, 
and  a  number  of  special  exceptions.  Some  of  the  special  exceptions  were 
sustained.  The  general  demurrer  and  other  special  exceptions  were  overruled. 
The  relators  filed  a  trial  amendment,  setting  up  substantially  the  same  grounds 
contained  in  their  original  petition,  and  supplying  the  omissions  which  had 
been  made  the  grounds  of  the  exceptions  sustained  by  the  court.  The  trial 
amendment  was  sworn  to,  and,  in  addition,  the  certificate  of  the  officers  who 
administered  the  oath  recited  that  the  relators  swore  "that  their  original  pe- 
tition filed  August  16, 1888,  was  true."  The  grounds  for  removing  appellant 
from  office  remaining  after  the  court  had  acted  on  appellant's  special  excep- 
tions, and  after  plaintiff's  trial  amendment  was  filed,  were  substantially: 
First,  that  the  sheriff  and  ex  officio  tax  collector  willfully  refused  to  comply 
with  an  order  of  the  county  commissioners'  court  requiring  him  to  give  a  new 
bond  as  tax  collector;  second,  that  said  officer  willfully  failed  to  pay  over,  when 
properly  demanded  by  the  commissioners'  court,  on  the  16th  clay  of  June, 
1888,  the  sum  of  $1,738.61,  ascertained  on  final  settlement  to  be  due  by  him 
to  the  county  on  account  of  collections  of  county  taxes  made  by  him;  third, 
that  he  willfully  failed  to  collect  the  occupation  taxes;  fourth,  that  at  the 
May  term,  1887,  of  the  county  commissioners'  court,  that  being  a  regular 
term  of  said  court,  and  the  time  for  a  regular  quarterly  settlement  with  him, 
he  willfully  refused  to  pay  over  to  the  county  treasurer  the  sum  of  $1,377.45 
of  county  taxes  previously  collected  by  him;  fifth,  that  at  the  May  term,  1888, 
of  said  commissioners'  court,  that  being  the  regular  time  for  him  to  make  a 
quarterly  settlement,  both  as  sheriff  and  tax  collector,  he  willfully  refused  to 
make  any  settlement  whatever.    The  jury  rendered  a  verdict  finding  all  of  the 
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charges  true,  upon  which  judgment  was  rendered  removing  the  defendant 
from  office. 

The  provision  of  the  constitution  on  the  subject  is  that  "county  officers  may 
be  removed  by  the  judges  of  the  district  courts  for  incompetency,  official  mis- 
conduct, habitual  drunkenness,  or  other  causes  defined  by  law,  upon  the  cause 
therefor  being  set  forth  in  writing,  and  the  finding  of  its  truth  by  a  jury." 
Section  24,  art.  5.  Section  23,  art.  5,  prescribes  that  vacancies  in  the  office 
of  sheriff  "shall  be  filled  by  the  commissioners'  court  until  the  next  general 
election  for  county  or  state  officers."  The  mode  of  removal  of  such  officers  is 
fully  provided  for  in  chapter  2,  tit.  66,  Rev.  St.  The  law  provides  that  pro- 
ceedings for  that  purpose  may  be  commenced  in  term-time  or  vacation,  by 
filing  a  petition  in  the  district  court  of  the  county  where  the  officer  resides; 
that  the  "cause  or  causes"  alleged  as  grounds  of  removal  shall  be  set  forth  in 
plain  and  intelligible  words;  and  that  the  petition  shall  be  sworn  to  "at  or 
before  the  filing  of  the  same;"  that  the  judge  shall  instruct  the  jury  to  find  from 
the  evidence  "whether  the  cause  or  causes  of  removal  set  forth  in  the  petition 
are  true  in  point  of  fact  or  not,  and,  when  there  is  more  than  one  distinct 
cause  of  removal  alleged,  the  jury  shall  by  their  verdict  say  which  cause  they 
find  sustained  by  the  evidence  before  them,  and  which  not  sustained;"  that, 
at  any  time  after  the  issuance  of  the  order  for  the  citation,  the  district  judge 
may  suspend  temporarily  from  office  the  officer  against  whom  the  petition  is 
filed,  and  appoint  for  the  time  being  some  other  person  to  discbarge  the  duties 
of  the  office,  but  not  until  the  person  appointed  shall  execute  a  bond,  with 
such  conditions  as  the  judge  may  impose,  to  pay  to  the  person  suspended  all 
costs  and  damages  that  he  may  sustain  by  reason  of  his  suspension,  in  case  it 
should  appear  that  the  cause  or  causes  of  removal  are  insufficient  or  untrue; 
"that  the  trial,  and  all  proceedings  connected  therewith,  shall  be  conducted, 
as  far  as  it  is  possible,  in  accordance  with  the  rules  and  practice  of  the  court 
in  other  civil  cases;"  and  that  "an  appeal  or  writ  of  error  may  be  sued  out  as 
In  other  civil  cases." 

The  assignments  of  error  involve  substantially  the  following  propositions: 
(1)  That,  under  the  constitution,  but  one  ground  of  removal  can  be  set  up  in 
any  one  proceeding;  (2)  that  plaintiff's  original  petition  was*  not  properly 
sworn  to,  because  the  county  clerk  did  not  attach  his  seal  to  his  certificate  of 
the  administration  of  the  oath,  and  that  on  account  of  such  defect  all  subse- 
quent proceedings  were  unlawful;  (3)  that,  the  original  petition  not  having 
charged  that  the  alleged  delinquencies  of  the  sheriff  were  corrupt  or  willful, 
no  amendment  of  it  ought  to  have  been  allowed;  (4)  that  the  order  of  the 
commissioners1  court  requiring  defendant  to  give  a  new  bond  was  void  upon 
its  face,  because  it  was  made  without  first  citing  him  to  appear,  etc. ;  (5)  that 
the  district  judge  has  no  power  to  suspend  one  officer,  and  appoint  another  in 
his  stead,  until  there  has  been  a  verdict  of  a  jury,  and  that  the  statutes  on 
the  subject  are  unconstitutional;  (6)  that  a  want  of  power,  under  the  consti- 
tution, in  a  district  judge,  to  remove  a  sheriff  from  office,  involves  a  want  of 
power  to  suspend  him  temporarily,  and  bestow  his  office  on  another. 

Clearly  the  constitution  does  not  intend  to  limit  the  legislature  in  defining 
the  number  of  causes  for  which  officers  may  be  removed,  or,  where  more 
causes  than  one  exist,  to  prevent  all  from  being  jointly  prosecuted  in  the  same 
proceeding. 

We  are  not  satisfied  that  the  county  clerk  was  required  to  attach  his  seal  to 
his  certificate,  and,  if  it  was  necessary,  we  see  no  reason  why  he,  being  the 
clerk  of  the  court  in  which  the  cause  was  pending,  might  not  have  been  al- 
lowed to  amend  the  certificate  by  attaching  his  seal,  or,  instead,  do  what  was 
done  in  this  case,  to- wit,  readminister  the  oath  to  the  pleadings  as  amended. 
The  facts  constituting  the  grounds  for  removal  were  set  out  in  the  original 
petition.  Some  of  the  grounds,  not  all,  were  not  charged  with  the  technical 
precision  prescribed  by  the  statute.    The  defendant  exercised  his  legal  right 
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to  except  to  the  defective  pleadings,  and  the  court  sustained  both  the  right 
and  the  law  by  allowing  his  exceptions;  but  the  same  act  of  the  legislature 
that  conferred  upon  the  defendant  the  right  to  object  to  the  pleadings  on  the 
grounds  taken  by  his  exceptions  made  it  the  duty  of  the  court  to  allow  the 
defective  proceedings  to  be  amended  under  the  rules  applying  to  other  causes. 
Not  to  allow  the  defective  pleadings  to  be  amended,  so  as  to  perfect  them* 
would  have  been  fully  as  flagrant  error  as  to  have  overruled  exceptions  taken 
to  them. 

The  objection  urged  to  the  constitutionality  of  the  act  of  the  legislature 
conferring  upon  district  judges  power  to  suspend  the  sheriff  temporarily,  dur- 
ing the  pendency  of  the  removal  proceedings,  is  not  well  taken.  It  is  unques- 
tionably true  that  the  constitution  does  not  allow  the  legislature  to  confer 
upon  district  judges  authority  to  appoint  a  sheriff  to  fill  a  vacancy.  It  is 
equally  true  that  it  does  not  allow  the  legislature  to  give  him  the  power  to 
remove  one,  and  thus  create  a  vacancy,  without  the  verdict  of  a  jury.  The 
suspension  of  an  officer  may  be  inconvenient,  and  may  even  prove  to  be  a 
great  wrong  to  him.  While  the  suspension  is  by  the  terms  of  the  law  only  a 
temporary  deprivation  of  the  office,  it  in  every  case  may  be,  what  it,  in  effect, 
was  in  this,  a  permanent  deprivation  of  the  office.  Still  a  "suspension"  is, 
in  no  proper  sense,  the  same  thing  as  a  "removal. "  We  are  not  at  liberty,  by 
construction  or  otherwise,  to  hold  that  the  provisions  of  the  constitution  with 
regard  to  removals  apply  equally  to  suspensions  from  office.  The  legislature, 
finding  the  power  to  suspend  undefined  by  the  constitution,  has  regulated  its 
exercise  with  due  regard  to  the  rights  of  the  office-holder.  The  act,  while  al- 
lowing an  appeal,  authorizes  it  to  be  returned  to  the  next  term  of  the  supreme 
court,  wherever  it  may  be  in  session,  and  to  have  there  precedence  of  the  or- 
dinary business,  and  requires  it  to  be  decided  with  ail  convenient  dispatch. 
The  mandate  of  this  court  is  required  to  be  issued,  unless  there  be  cause  to 
the  contrary,  within  five  days  after  the  judgment  is  rendered.  The  law, 
through  the  instrumentality  of  a  bond  to  the  suspended  officer,  undertakes  to 
preserve  him  from  pecuniary  loss,  if  it  shall  be  ascertained  by  the  verdict  of 
a  jury  that  the  alleged  causes  for  his  removal  are  insufficient  or  untrue.  The 
public  interests,  as  well  as  those  of  the  office-holder,  are  to  be  regarded.  The 
law  does  not  compel  the  district  judges  to  suspend  the  officer,  but  intrusts 
them  with  the  discretion  to  do  it,  as  it  in  like  manner  trusts  to  their  discre- 
tion in  many  other  matters  equally  important.  The  safety  of  the  public,  and 
every  citizen,  is  found  in  the  judicious  exercise  of  that  discretion.  We  do 
not  deem  it  material  to  decide  upon  the  objection  taken  that  the  order  of  the 
commissioners'  court,  requiring  the  sheriff  to  give  a  new  bond  as  tax  col- 
lector, was  void  because  it  shows  that  it  was  made  without  first  citing  him  to 
appear  and  show  cause.  When  the  right  to  require  a  new  bond  depends,  as 
it  does  in  most  cases,  upon  article  8440  of  the  Revised  Statutes,  we  think  the 
order  would  be  a  nullity  if  made  without  first  citing  the  officer  to  appear  and 
show  cause.  This  article  is,  however,  a  general  provision  for  all  officers  of  a 
certain  class,  including  tax  collectors.  A  different  article  of  the  statutes,  re- 
lating exclusively  to  tax  collectors,  confers  upon  commissioners1  courts  au- 
thority to  require  them  to  furnish  a  new  bond  or  additional  security  M  when- 
ever, in  the  opinion  of  the  commissioners'  court  or  comptroller  of  public  ac- 
counts, it  may  be  advisable."  Article  4733.  We  think  this  article  controls 
this  question,  and  that  the  defendant  was  properly  required  to  give  a  new 
bond  without  its  being  necessary  to  cite  him  before  the  order  was  made.  The 
court  below  correctly  charged  the  jury  that  he  was  entitled  to  have  a  reason- 
able time  to  comply  with  the  order  before  being  removed  for  disobedience  to  it. 

To  make  the  judgment  in  this  case  correct,  it  was  not  necessary  for  the  jury 
to  find  all  the  grounds  true  that  were  alleged  in  the  petition..  We  think  either 
of  the  charges  submitted  to  it  was  amply  sufficient  to  sustain  the  judgment 
rendered. 
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It  is  also  assigned  that  the  court  erred  in  refusing,  after  judgment,  to  make 
an  order  restoring. defendant  to  his  office  pending  his  appeal  to  this  court, 
upon  his  executing  a  supersedeas  bond.  The  right  to  suspend  exists  under 
the  law  as  long  as  the  litigation  continues.  The  suspension  existed  prior  to, 
and  did  not  at  all  depend  upon,  the  judgment.  An  appeal  with  a  supersedeas 
bond  had  only  the  effect  of  suspending  the  execution  of  the  judgment.  The 
judgment  appealed  from  removed,  but  did  not  suspend,  him.  The  appeal 
prevented  defendant's  removal  from  office  during  its  pendency.  His  suspen- 
sion continued  afterwards,  as  before,  to  await  the  termination  of  the  litiga- 
tion.   The  judgment  is  affirmed. 


Missouri  Pac.  Ry.  Co.  et  al.  v.  Wortham. 

{Supreme  Court  of  Texas.    February  12, 1889.) 

1.  Carriers  of  Passengers— Injury  to  Passengers— Weight  op  Evidence. 

A  judgment  for  injuries  received  by  a  woman  in  alighting  from  a  train  will  not  be 
disturbed,  as  contrary  to  the  evidence,  where  she  was  obliged  to  step  down  onto  a 
box  about  11  inches  square  at  the  top,  and  somewhat  larger  at  the  bottom ;  and 
plaintiff  and  several  witnesses  testify  that  she  was  unassisted,  that  the  box  was 
standing  on  rough  stones,  and  that  it  tipped  as  she  stepped  on  it.  though  several 
witnesses  for  defendant  testify  that  plaintiff  was  assisted  in  alighting,  that  the  box 
stood  on  level  gravel,  that  the  accident  was  due  to  her  stepping  on  its  edge,  and 
that  several  others  alighted  by  means  of  the  box  with  safety. 

3.  Same — Dangerous  Depot  Grounds. 

An  instruction,  in  such  case,  that  if  defendants  failed  to  furnish  such  facilities  or 
assistance  to  plaintiff  in  alighting  as  prudent  and  competent  persons  in  the  same 
business  would  commonly  employ  in  like  circumstances,  and  the  injury  resulted 
therefrom,  plaintiff  should  recover,  unless  guilty  of  contributory  negligence,  is  not 
erroneous  as  against  defendants. 
3?  Same — Assisting  Passengers  to  Alight — Use  of  Grounds. 

A  instruction  that  it  was  not  defendants'  duty  to  assist  plaintiff  to  alight  if  rea- 
sonably safe  and  proper  appliances  were  supplied,  so  that  she  could  with  reasona- 
ble care  have  alighted  safely,  and  that  if  the  platform  or  depot  ground  at  the  time 
of  the  injury  had  been  in  daily  use  for  years,  and  had  proved  adequate  and  safe, 
then  defendants  could  use  the  same  without  the  imputation  of  negligence,  and  ver- 
dict should  be  for  defendants,  was  properly  refused,  as  the  company  is  bound  to 
furnish  the  safest  appliances. 

4.  Same — Safe  Appliances. 

A  charge,  requested  by  defendants,  that  if  the  steppin^-stool  was  a  reasonably 
safe  appliance,  and  was  properly  placed  on  ground  sufficiently  smooth  to  prevent 
it  from  turning  by  the  use  of  due  oare  by  passengers,  the  jury  should  find  for  de- 
fendants, was  properly  qualified  by  adding  the  condition  that  defendants  should 
not  be  guilty  of  negligence  in  using  it,  nor  otherwise  guilty  of  negligence. 

5.  Same— Contributory  Negligence. 

An  instruction  that  if  plaintiff  stepped  carelessly  or  accidentally  on  or  near  the 
edge  of  the  box,  and  her  fall  was  occasioned  thereby,  the  jury  should  find  for  de- 
fendants, was  properly  refused;  a  proper  instruction  on  contributory  negligence 
having  been  given. 

Appeal  from  district  court,  Houston  county. 

Actios  by  Mrs.  C.  A.  Wortham  against  the  Missouri  Pacific*  Railway  Com- 
pany and  the  International  &  Great  Northern  Railroad  Company  for  injuries 
received  in  alighting  from  a  train.  Judgment  for  plaintiff,  and  defendants 
appeal. 

Burnett  <&  Hays,  for  appellants.    Nunn  A  Denny,  for  appellee. 

Gaines,  J.  This  was  an  action  brought  in  the  court  below  by  appellee 
against  the  Missouri  Pacific  Railway  Company  and  the  International  &  Great 
Northern  Railroad  Company  to  recover  damages  for  a  personal  injury  alleged 
to  have  been  received  by  the  appellee  in  descending  from  a  car  of  the  appel- 
lant companies.  The  injury  is  alleged  to  have  occurred  by  reason  of  the  neg- 
ligent failure  of  appellants  to  provide  safe  means  for  her  descent.  The  un- 
disputed facts  are  that  appellee  and  her  daughter  purchased  tickets  at  San 
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Antonio,  and  took  passage  on  appellants'  train  from  that  point  to  Crockett. 
At  Taylor  it  became  necessary  to  change  cars.  On  approaching  the  last- 
named  place,  the  car  upon  which  they  were  traveling  stopped  at  the  regular 
stopping  place,  but  at  a  point  where  there  was  no  platform.  A  stool  in  the 
shape  of  a  box,  about  11  inches  square  on  the  top,  and  somewhat  larger  at 
the  bottom,  and  constructed  for  the  purpose,  was  placed  upon  the  ground  in 
front  of  the  car-steps  to  aid  passengers  in  alighting.  The  appellee  left  the 
car  after  it  had  reached  the  station,  but  in  descending  she  fell,  and  received 
the  injury  of  which  she  complains.  There  can  be  but  little  doubt  that  the 
box  overturned  with  her  as  she  stepped  upon  it.  As  to  the  circumstances 
attending  the  accident  the  testimony  was  conflicting.  The  appellee,  her 
daughter,  and  another  passenger  deposed  that  she  was  not  assisted  in  descend- 
ing from  the  car  by  any  one.  The  conductor,  the  brakeman,  and  porter  on 
the  train  testified  that  they  saw  the  accident,  and  that  the  brakeman  assisted 
her  in  alighting.  They  were  corroborated  on  this  point  by  two  of  the  pas- 
sengers. The  appellee  and  her  daughter  testified  that  the  ground  upon  which 
the  box  was  placed  was  rocky  and  uneven,  but  the  kind  and  size  of  the  stones 
they  do  not  state.  The  passenger  who  testified  for  appellee  gave  testimony 
to  the  same  effect,  but  it  is  evident  he  did  not  know  whether  stones  were 
broken  rocks  or  mere  pebbles.  A  son-in-law  of  appellee  testified  that  he  saw 
the  ground  some  time  previous  to  the  accident,  and  that  there  were  fragments 
of  broken  rock  upon  it.  Four  of  defendants'  witnesses  deposed  that  the 
ground  was  covered  with  gravel,  and  was  level  and  smooth  as  gravel  could 
make  it.  The  testimony  of  these  witnesses  also  tended  to  show  that  plain- 
tiff's fall  was  caused  by  her  stepping  upon  the  edge  of  the  stool.  Such  being 
the  evidence,  we  must  hold  that  appellants'  first  assignment  of  error,  which 
calls  in  question  its  sufficiency  to  sustain  the  verdict,  &  not  well  taken.  Not- 
withstanding the  testimony  of  part  of  appellants  that  boxes  of  this  character 
were  in  general  use  upon  railroads  to  assist  passengers  in  alighting,  and  that 
several  passengers  used  the  same  box  upon  this  occasion,  and  that  none  of 
them  were  injured,  we  do  not  think  that  the  jury  were  bound  to  conclude 
that  the  appellants,  in  using  it,  exercised  that  high  degree  of  care  which  their 
duty  to  the  appellee  required.  She  was  a  passenger  alighting  from  the  car 
upon  which  she  had  been  traveling,  td  take  another,  and  to  complete  her  trip 
under  her  contract  with  appellants.  They  owed  her  the  duty  of  providing, 
not  only  a  reasonably  safe  appliance  for  enabling  her  to  alight,  in  order  to 
make  the  transfer,  but  the  safest  that  had  been  known  and  tested.  It  would 
be  unreasonable  to  say  that  a  small  box  or  stool  which  presented  the  surface  of 
about  one  square  foot,  and  rested  upon  a  base  but  a  little  more  extensive,  and 
which  was  shown  to  be  capable  ^of  being  overturned,  at  least  by  an  incau- 
tious step,  could  be  as  safe  as  a  platform,  such  as  is  in  ordinary  use  among 
railroads.  If  it  were  not,  the  jury  were  authorized  to  find  that  the  companies 
had  not  exercised  the  degree  of  care  required  of  them.  It  is  apparent,  from 
the  testimony  in  the  case,  that  if  a  platform  had  been  provided,  or  even  a 
safe  substitute,  such  as  could  not  have  been  overturned  by  a  step  on  the  edge, 
the  injury  in  this  case  would  not  have  resulted;  and  it  follows  that  no  amount 
of  testimony  as  to  the  length  of  time  it  had  been  used,  and  the  number  of  per- 
sons who  had  passed  over  it  securely,  or  of  expert  opinion  as  to  its  safety, 
ought  to  be  permitted  to  overcome  the  undoubted  physical  facts  in  evidence. 
It  follows  that,  in  our  opinion,  the  court  did  not  err  in  giving  the  charge  com- 
plained of  in  the  third  assignment  of  error.  The  statement  under  the  assign- 
ment in  the  brief  is  that  "the  court  charged  that  if  defendants  failed  to  fur- 
nish such  facilities,  appliances,  or  assistance  to  plaintiff  in  alighting  at  Tay- 
lor as  prudent  and  competent  persons  in  the  same  business  would  commonly 
employ  in  like  situations  and  circumstances,  and  plaintiff's  injury  resulted 
therefrom,  to  find  for  her,  unless  she  was  guilty  of  contributory  negligence.* 
If  there  is  error  in  this,  it  is  an  error  which  is  favorable  to  appellants. 
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The  appellants  also  asked  the  following  instructions,  which  were  refused: 
"It  was  not  the  legal  duty  of  defendants  to  have  assisted  plaintiff  in  alighting 
from  the  car,  if  reasonably  safe  and  proper  appliances  were  supplied,  so  that 
she  could  with  reasonable  care  have  safely  alighted  therefrom."  "If  the  plat- 
form or  depot  ground  at  Taylor,  at  the  time  of  the  injury  received  by  plain* 
tiff,  and  the  stepping-stool  on  which  she  alighted,  had  been  in  daily  use  for 
years,  and  had  proved  adequate  and  safe  for  receiving  and  delivering  passen- 
gers, then  defendants  could  use  the  same  without  the  imputation  of  negli- 
gence; and,  if  you  so  find  the  facts,  you- will  find  for  defendants."  It  may 
be  conceded  that  if  appellants  had  had  a  proper  platform  at  the  station,  upon 
which  the  passengers  could  have  alighted,  their  duty  as  to  this  matter  would 
have  been  discharged,  and  that  they  were  not  called  upon  to  render  personal 
assistance.  But  we  think,  in  order  for  them  to  claim  immunity  for  the  fail- 
ure in  this  particular,  and  for  the  use  of  an  appliance  less  safe,  it  was  their 
duty  at  least  to  render  such  assistance  to  passengers  as  to  make  the  use  of 
the  stool  as  safe  as  a  platform  would  have  been.  From  what  we  have  al- 
ready said,  it  is  obvious  that  the  latter  instruction  requested  should  not  have 
been  given.  The  carrier  must  furnish  the  passenger  not  only  a  reasonably 
safe  appliance,  but  the  safest. 

It  is  also  complained  that  the  court  erred  in  qualifying  charge  No.  3  asked 
by  appellants.  The  charge,  as  qualified,  is  as  follows:  "If  you  believe  from 
the  evidence,  or  a  preponderance  of  the  evidence,  that  the  stepping-stool  used 
by  defendants  for  passengers  to  alight  on,  at  the  time  plaintiff  was  injured, 
was  a  reasonably  safe  appliance  for  the  purpose,  and  it  was  properly  placed  on 
ground  sufficiently  smooth  or  even,  so  as  to  prevent  it  from  turning  or  tilting 
by  the  use  of  due  care  on  the  part  of  passengers,  and  the  defendants  were 
not  guilty  of  negligence  in  using  it,  nor  otherwise  guilty  of  negligence,  you 
will  find  for  defendants."  The  modification  consisted  in  the  insertion  of  the 
words  which  appear  in  italics.  We  think  the  charge  was  not  proper  without 
the  qualification,  and  with  it  is  quite  as  forceable  as  appellants  had  a  right  to 
demand. 

The  appellants  also  asked  a  charge  to  the  effect  that  "if  the  plaintiff  stepped 
carelessly  or  accidentally  on  or  near  the  edge  of  the  box,  and  her  fall  was  oc- 
casioned thereby,"  the  jury  should  find  for  defendants.  This  eharge  was 
also  refused,  and  in  this  there  was  no  error.  A  proper  instruction  upon  con- 
tributory negligence  had  been  given  in  the  general  charge.  This,  counsel 
for  appellants  admits  in  his  brief.  There  is  no  middle  ground.  If  plaintiff 
exercised  due  care  in  stepping  upon  the  box.tond  she  was  thrown  down  and 
injured,  it  follows  that  it  was  not  the  best  appliance  that  could  have  been 
used  to  insure  the  safety  of  passengers  in  descending  from  the  cars,  and  the 
companies  were  guilty  of  negligence.  If  there  had  been  a  platform,  the  acci- 
dent could  not  have  happened.  There  was  negligence  either  upon  the  one 
side  or  the  other,  and  hence  there  was  no  evidence  upon  which  to  base  a 
theory  of  pure  accident. 

The  whole  case  comes  to  this:  that  if  the  plaintiff's  own  negligence  did  not 
contribute  to  the  injury,  (upon  which  the  jury  were  fairly  and  pointedly  in- 
structed,) upon  the  undisputed  facts  in  evidence,  the  appellants  are  responsi- 
ble for  the  injury.  Even  if  it  had  been  proved  that  assistance  was  rendered 
to  plaintiff  in  descending  from  the  car,  it  would  but  have  shown  that,  despite 
the  help,  the  stool  was  still  unsafe. 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 
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Gulf,  C.  &  S.  F.  By.  Co.  v.  James. 

(Supreme  Court  of  Texas.    February  12, 1889.) 

1.  Malicious  Prosecution— Damages— Excessive. 

In  an  action  against  a  corporation  and  its  agents  for  malicious  prosecution,  in 
which  $15,000  actual  and  $15,000  exemplary  damages  were  demanded,  the  court 
charged  that  a  corporation  and  its  agents  are  jointly  and  severally  liable  for  the 
willful  acta  of  the  agents  within  their  authority  or  ratified,  done  with  malice,  and 
without  probable  cause.  There  was  evidence  that  the  prosecution  prevented  plain- 
tiff from  obtaining  employment,  or  made  it  necessary  to  do  labor  he  was  not  accus- 
tomed to,  and  estranged  him  from  his  associates.  Held,  that  a  verdict  for  $8,000 
actual  damages  against  the  corporation  alone  did  not  appear  to  be  the  result  of  fan- 
proper  influences,  or  contrary  to  law,  so  as  to  require  a  reversal. 

2.  Same— Evidence— Malice— Actual  Damages. 

The  alleged  malicious  prosecution  was  for  perjury  in  testifying  that  a  passenger 
coach  of  defendant  corporation  had  a  loose  wheel  before  it  was  wrecked.  There 
was  evidence  that  soon  after  the  accident  a  telegram  between  defendant's  agents 
contained  the  words,  u loose  wheel; "  that  its  general  manager  said,  "Of  course,  we 
understand  it,  but  the  world  does  not ; "  and  the  general  manager  had  heard  that  in 
a  previous  proceeding  another  witness  had  testified  that  the  wreck  was  caused  by  a 
loose  wheel.  Held,  that  the  jury  were  authorized  to  find  a  want  of  probable  cause, 
and  from  that  to  infer  malice,  and  that,  a  verdict  for  exemplary  damages  being 
therefore  authorized,  a  verdict  for  actual  damages  only  would  not  be  set  aside. 
8.  Same— Advice  op  Counsel. 

That  defendant  acted  under  advice  of  counsel  is  not  conclusive  of  probable  cause. 

4.  Railroad  Companies— Authority  of  Manager. 

The  jury  may  find  that  one  who  has  the  control  and  direction  of  the  entire  busi- 
ness affairs  of  a  railroad  company,  and  whose  duty  it  is  to  prepare  the  case  of  the 
company  in  litigations  affecting  it,  has  authority  to  institute  a  prosecution  for  per- 
jury, alleged  to  have  been  committed  in  any  such  litigation. 

5.  Trial— Instructions. 

Where  the  evidence  on  the  issue  of  probable  cause  is  conflicting,  the  court  is  not 
required  to  state  the  evidence,  which,  if  true,  would  establish  a  want  of  probable 
cause,  and  instruct  that,  if  such  evidence  is  believed,  there  was  not  probable  cause; 
or  to  state  that  which,  if  true,  would  establish  probable  cause,  and  instruct  that,  if 
that  is  believed,  there  was  probable  cause. 

6.  Judgment— Res  Adjudicata— Setting  Aside. 

Where  a  judgment  on  a  verdict  against  one  and  in  favor  of  the  other  defendants, 
who  are  jointly  and  severally  suedt  is  set  aside,  and  a  new  trial  granted  on  the  mo- 
tion of  the  former,  such  judgment  is  not  res  adjudicate,  as  to  the  latter  defendants. 

7.  Trial— Verdict— Several  Defendants. 

Where  the  jury  are  instructed  that  their  verdict,  if  against  some,  but  not  all,  of 
several  defendants,  should  state  the  defendants  against  and  in  favor  of  whom  they 
find,  a  verdict  stated  to  be  in  favor  of  the  plaintiff  against  a  defendant  named  is 
sufficient,  and  upon  it  the  other  defendants  are  properly  discharged  with  their 
costs. 

Commissioners'  decision.    Appeal  from  district  court,  Galveston  county. 

Action  by  W.  W.  James  against  the  Gulf,  Colorado  &  Santa  Fe  Railway 
Company,  Webster  Snyder,  and  James  Spillane,  for  malicious  prosecution. 
The  interview  between  James  and  Snyder,  concerning  the  cause  of  the  wreck 
in  question,  occurred  September  16,  1884.  The  prosecution  was  instituted 
September  26, 1884.    Defendant  railroad  company  appeals. 

R.  8.  Walker,  M.  C.  McLemore,  and  J*.  W.  Terry,  for  appellant.  F.  C. 
Hume  and  Howard  Finley,  for  appellee. 

Hobby,  J.  This  suit  for  damages  grew  out  of  the  arrest  and  alleged  ma- 
licious prosecution  of  the  appellee,  James,  for  the  offense  of  perjury  by  the 
appellant,  acting  through  its  general  manager,  Webster  Snyder,  and  Spillane, 
his  clerk,  acting  under  said  manager's  directions,  all  of  whom  are  jointly  and 
severally  sued.  The  petition  contains  all  of  the  allegations  necessary  to  main- 
tain the  action. 

The  defense  was  a  general  denial,  plea  of  res  adjudicate,  probable  cause, 
and  that  appellant  acted  without  malice.  Exceptions  were  sustained  to  the 
plea  of  res  adjudicata.    A  trial  resulted  in  a  verdict  for  plaintiff  against  the 
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appellant  alone,  for  the  sum  of  $8,000  actual  damages,  upon  which  judgment 
was  rendered  against  appellant  for  that  sum  in  favor  of  the  plaintiff,  and  the 
defendants  Snyder  and  Spillane  were  discharged  with  their  costs. 

The  affidavit  made  by  Spillane,  upon  which  the  arrest  and  prosecution  of 
James  were  had,  charged  that  in  a  civil  cause  pending  in  the  district  court  of 
Galveston  county,  wherein  one  A.  W.  Fly  was  plaintiff  and  appellant  was  de- 
fendant, brought  to  recover  damages  for  personal  injuries  caused  by  the  derail- 
ment and  wreck  of  a  passenger  train  of  appellant,  the  said  James  testified  by 
deposition  falsely,  willfully,  and  knowingly  as  follows:  "I  saw  a  loose  wheel 
on  a  hind  passenger  coach,  with  a  hot  box,"  preferring  to  a  passenger  train 
of  appellant  at  liosenberg,  about  the  20th  or  25th  of  April,  1884,)  "and  the 
car  inspector  of  appellant  packing  said  box.  The  wheel  had  slipped  from  its 
proper  bearings,  and  the  axle  had  worn  bright  by  the  friction  of  the  wheel. 
The  car  inspector  of  appellant  and  the  Sunset  route  were  both  present,  and 
saw  the  condition  of  the  wheel;  and  while  the  box  was  being  packed  the  in- 
spector of  the  Sunset  route  remarked, '  That  if  the  car  was  on  his  line  he  would 
set  it  out'  This  remark  was  made  in  my  hearing.  Cannot  remember  the  exact 
conversation  that  took  place,  but  it  was  to  the  effect  that  it  was  dangerous 
to  send  that  car  on.  1  was  under  the  impression  that  the  car  would  be  set 
off;  but  when  I  saw  the  train  go  on,  remarked  to  the  inspector  of  appellant, 

"It  was  a  d d  bad  job.'    He  remarked,  <1  guess  she'll  run.'    I  saw  the 

train  on  its  arrival  at  liosenberg  depot.  It  was  not  in  a  condition  to  proceed 
on  its  journey  with  safety,  in  consequence  of  the  wheel  of  one  of  the  coaches 
being  loose.  Am  satisfied  the  train  was  wrecked  in  consequence  of  the  con- 
dition of  the  wheel.  Appellant's  inspector  afterwards  told  me  he  was  re- 
quired to  report  the  condition  of  the  train  on  the  morning  of  the  accident,  and 
asked  me  what  he  should  say.  I  told  him  to  tell  the  truth.  He  said  he  would 
do  no  such  thing;  he  would  report  only  a  few  hot  boxes.  On  the  morning  of 
the  day  of  the  accident  one  of  appellant's  coaches  had  one  loose  wheel.  My 
attention  was  attracted  by  the  condition  of  the  wheel.  It  was  so  glaring  I 
could  not  pass  it  unnoticed.  1  did  not  ask  Snyder,  general  manager  of  appel- 
lant, for  a  position  on  his  road,  or  intimate  that  I  desired  one." 

Under  the  first  assignment  the  objection  is  made  that  the  verdict  is  not  re- 
sponsive to  the  charge,  which  directed  the  jury,  in  the  event  their  verdict 
should  be  against  some  of  the  defendants  and  not  all  of  them,  the  verdict 
should  state  the  defendant  or  defendants  against  and  in  favor  of  whom  the 
jury  should  find.  This  objection  is  one  which,  we  think,  goes  rather  to  the| 
form  than  the  substance  of  the  verdict.  All  of  the  defendants  were  sued,  and 
the  verdict  was  in  plain  language  in  "favor  of  the  plaintiff  against  the  defend- 
ant the  Gulf,  C.  &  S.  Fe  liy.  Co."  The  verdict,  by  necessary  implication, 
found  in  favor  of  the  defendants  Snyder  and  Spillane.  If  they  entertained 
any  doubt  as  to  that  it  could  have  been  corrected  at  the  time.  There  was 
certainly  no  ambiguity  in  the  verdict  as  to  appellant.  In  cases  where  the  ver- 
dict was  not  altogether  certain,  it  has  been  uniformly  held  in  this  state  that 
it  should  be  upheld  when  its  meaning  can  be  made  manifest  beyond  doubt  by 
reference  to  the  entire  record.  Pearce  v.  Bell,  21  Tex.  691;  Avery  v.  Avery, 
12  Tex.  57.  In  a  case  where  separate  issues  were  submitted  to  the  jury,  with 
directions  to  find  upon  each,  and  the  verdict  responded  in  general  terms,  the 
failure  to  find  upon  the  issues  as  instructed  was  held  not  to  affect  the  verdict. 
Johnson  v.  Richardson,  52  Tex.  483.  In  this  case  the  judgment  correctly  in- 
terpreted the  finding  of  the  jury  in  favor  of  defendants  Snyder  and  Spillane 
by  discharging  them  with  their  costs. 

The  exception  to  defendants'  plea  of  res  adjudicate  we  think  was  properly  . 
sustained.    At  a  previous  trial  a  verdict  had  been  rendered  in  favor  of  the 
plaintiff  against  defendant  Snyder,  and  finding  appellant  and  defendant  Spil- 
lane not  guilty.    Upon  this  verdict  judgment  was  entered  in  their  favor,  that 
plaintiff  take  nothing  by  his  suit,  and  they  were  discharged  with  their  costs. 
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This  judgment  was  set  aside,  and  a  new  trial  granted  upon  motion  of  the  de- 
fendant Snyder  alone.  Upon  this  trial  it  was  pleaded  in  bar  of  plaintiff's 
right  to  recover  from  appellant.  The  effect  of  the  order  granting  a  new  trial 
on  the  motion  of  defendant  Snyder,  who  was,  with  appellant  and  Spillane, 
jointly  and  severally  sued,  was  to  vacate  the  former  judgment,  and  operated 
as  a  new  trial  as  to  all  of  the  defendants.  Long  v.  Garnett,  45  Tex.  401; 
Wootter*  v.  Kauffman,  67  Tex.  488,  3  S.  W.  Rep.  465. 

The  court  charged  the  jury  that  "where  the  agents  of  a  corporate  com- 
pany act  for  and  in  behalf  of  the  company,  and  within  the  scope  of  their  pow- 
ers, or  are  ratified  by  the  company,  and  such  acts  are  willfully  and  purposely 
done  with  malice  and  without  probable  cause,  the  company  and  their  said 
agents  so  acting  are  all,  and  each  jointly  and  severally,  liable  for  the  damages 
which  such  acts  cause  to  the  injured  party. "  It  is  contended  that  as  the  ver- 
dict is  against  only  the  appellant,  and  as  the  appellant  could  have  only  acted 
through  its  agents,  its  co-defendants,  who  were  held  guiltless  of  any  wrong, 
that  therefore  the  verdict  is  in  total  disregard  of  the  law,  and  the  charge  of 
the  court.  It  is  claimed  that  the  verdict  is  capricious,  and  not  accounted  for 
by  the  evidence,  and  is  manifestly  found  without  reference  to  the  law  or  evi- 
dence, because  all  of  the  evidence  showed  that  the  appellant  only  acted  in  the 
prosecution  of  James,  if  at  all,  through  Snyder  and  Spillane,  its  co-defendants; 
and  that,  if  any  wrong  was  done,  it  consisted  in  the  institution  and  conduct 
of  the  prosecution  of  appellee  by  Snyder  and  Spillane,  or  one  of  them,  and  not 
otherwise  through  any  act  of  appellant;  and  that,  notwithstanding  the  charge 
that  there  arose  a  joint  and  several  liability  as  between  all  of  the  defendants, 
yet  appellant  alone  was  found  guilty.  It  may  be  admitted,  we  think,  that  for 
the  reason  assigned  the  verdict  is  not  altogether  consistent,  and  it  may  be  said 
to  be  contradictory;  but  it  does  not  necessarily  follow  that  this  alone  will  be 
sufficient  to  impair  or  destroy  the  validity  of  a  verdict.  In  actions  growing 
out  of  that  class  of  torts  characterized  by  the  existence  of  a  wrongful  intent, 
as  distinguished  from  torts  arising  fran  negligence,  the  rule  is  recognized  as 
just  which  compels  each  of  the  wrong-doers,  when  such,  to  bear  and  assume 
the  responsibility  of  all.  The  injured  party  may  sue  one,  any  number,  or  all, 
chargeable  with  the  tort,  and  it  is  no  defense,  if  one  is  sued,  that  the  others 
are  not  required  to  share  his  responsibility ;  nor,  where  all  are  sued,  would  it 
be  any  defense  that  one  only  is  made  to  assume  the  liability  for  the  acts  of 
all.  The  reason  is,  there  can  be  no  contribution  as  between  them.  Cooley, 
Torts,  *133.  " While  the  law  permits  all  the  wrong-doers  to  be  proceeded 
against  jointly,  it  also  leaves  the  party  injured  at  liberty  to  pursue  any  one  of 
them  severally,  or  any  number  less  than  the  whole,  and  to  enforce  his  remedy 
regardless  of  the  participation  of  the  others. "  Id.  Had  the  verdict  in  this 
case  been  against  all  of  the  defendants,  the  liability  of  the  appellant  would 
not  have  been  less  than  this,  as  the  verdict  now  stands.  The  verdict,  then, 
not  being  in  a  violation  of  the  principles  of  law  applicable  to  this  class  of  torts, 
the  question  involved  in  the  proposition  contended  for  is  simply  whether  a 
capricious  or  inconsistent  verdict  alone  will  impair  its  validity  and  of  itself 
authorize  a  reversal?  We  think  not.  That  it  may  be  a  significant  circum- 
stance illustrative  of  passion  or  prejudice  or  misconduct,  when  connected  with 
other  circumstances  sufficiently  strong  to  indicate  these,  is  no  doubt  true;  but 
alone,  unsupported  by  anything  else  in  the  record  tending  to  show  miscon- 
duct, it  has  been  held  not  to  be,  of  itself,  adequate  cause  for  a  reversal. 

In  the  case  of  Railroad  Co.  v.  Gordon,  70  Tex.  90,  7  S.  W.  Rep.  695,  it  is 
said  "that  if  the  verdict  in  one  material  respect  was  the  result  of  prejudice, 
passion,  or  other  influence,  not  arising  from  a  dispassionate  consideration  of 
the  evidence,  the  inference  is  very  strong/1  when  it  was  for  a  large  sum,  that 
that  feature  of  it  was  similarly  controlled.  In  the  case  cited  special  issues 
were  submitted  to  the  jury,  directing  them  to  respond  in  their  findings  as  to 
whether  the  accident  was  caused  by  a  defective  road-bed,  or  was  the  result 
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of  a  defective  locomotive.  There  was  an  affirmative  reply  to  each  issue  thus 
submitted.  The  objection  was  made  to  the  verdict  in  that  case,  as  in  this, 
that  it  indicated  passion  and  prejudice,  and  was  contradictory.  The  court 
Tecognized  it  as  being  inconsistent,  so  far  as  it  held  that  both  were  the  effi- 
cient cause  of  the  accident.  But  it  was  said  that  this  did  not  furnish  a  suffi- 
cient reason  for  a  reversal  if,  by  looking  to  the  entire  case,  it  was  ascertained 
that  the  verdict  was  uninfluenced  by  other  improper  moti  ve.  It  was  ascertained, 
in  looking  to  the  assignment  in  that  case  as  to  the  excessive  verdict,  that  the 
amounts  sued  for— $25,000  actual,  and  $25,000  exemplary,  damages  for  per- 
sonal injuries — were  assessed  by  the  verdict. 

Pursuing  the  rule  adopted  in  the  case  cited,  and  considering  the  assignment 
in  this  case  complaining  of  the  verdict  being  excessive,  we  find  the  amount 
sued  for  as  damages  caused  by  the  alleged  malicious  prosecution  of  appellee 
lor  the  offense  of  perjury  to  be  815,000  actual,  and  $15,000  exemplary  dam- 
ages, and  the  amount  found  in  his  favor  to  be  $8,000  actual  damages, — but 
little  in  excess  of  one-half  of  the  actual  damages  claimed,  and  under  evidence 
to  the  effect  that  the  result  of  the  prosecution  was  to  break  the  appellee  up; 
prevented  him  in  a  measure  from  obtaining  employment;  required  him  to 
perform  labor  he  had  not  previously  done;  and  estranged  from  him  those,  or 
many  of  them,  with  whom  he  had  associated  in  his  business  vocation.  It 
will  be  seen,  then,  that  in  looking  to  the  amount  of  damages  assessed,  and 
considering  it  in  connection  with  the  inconsistency  of  the  verdict  with  re- 
spect to  the  feature  of  it  referred  to,  it  cannot,  we  think,  be  said  that  it  shows 
that  the  verdict  was  the  result  of  improper  influences,  or  is  contrary  to  law, 
or  indicative  of  that  misconduct  which  would  authorize  a  reversal  upon  that 
ground. 

It  is  insisted  hi  the  argument  of  appellant  under  the  eighth  assignment 
that,  the  verdict  being  confined  to  actual  damages,  demonstrates  that  the  de- 
fendant did  not  act  with  malice  or  without  probable  cause;  and  that  the  facts 
fail  to  stow  a  want  of  probable  cause  for  the  arrest  of  plaintiff,  and,  ration- 
ally considered,  they  point  to  no  circumstances  showing  the  existence  of  mal- 
ice. The  testimony  is  conflicting  as  to  whether  there  was  that  want  of  prob- 
able cause  which  has  been  long  recognized  as  an  essentia]  element  in  this  ac- 
tion; and,  the  jury  having  found  that  there  was  no  probable  cause  for  the 
prosecution  of  James,  it  is  unnecessary  to  determine  whether  a  reasonable 
consideration  of  the  facts  point  to  the  existence  of  malice,  because  the  jury 
could  infer  malice  if  the  evidence  authorized  them  to  believe  that  there  was 
an  absence  of  probable  cause.  That  it  was  believed,  prior  to  the  deposition 
of  James  and  his  prosecution,  that  a  loose  wheel  was  the  cause  of  the  wreck 
of  appellant's  passenger  coach  at  Kinney,  in  April,  1884,  was  a  fact  known 
to  Snyder,  appellant's  general  manager.  There  was  evidence  that  a  few  days 
after  the  accident  (which  gave  rise  to  the  Fly  suit  and  the  others  pending  at 
the  time  of  the  prosecution)  a  telegram  was  shown  Snyder  by  Crowley,  the 
road-master,  from  Newton,  the  train-master,  containing  the  words,  "loose 
wheel;"  that  Snyder  complimented  Newton's  brevity,  and  remarked,  "Of 
course,  we  understand  it,  but  the  world  does  not."  It  was  in  evidence,  also, 
that  reports  had  been  made  of  the  accident,  which  were  filed  in  the  proper  of- 
fices of  the  company,  and  which  were  under  Snyder's  control  in  May,  1884. 
When  the  plaintiff  interviewed  him,  he  knew  about  the  loose  wheel.  Crow- 
ley had  testified  in  some  case  then  pending  to  the  effect  that  the  wreck  was 
caused  by  a  loose  wheel,  and  Snyder  had  heard  of  this  testimony,  but  had  not 
seen  the  deposition  of  Crowley.  From  these  and  a  number  of  facts  testified 
to,  the  jury  believed  that  there  was  no  probable  cause,  as  defined  by  law,  for 
the  prosecution  of  James  for  perjury  by  reason  of  the  deposition  taken  in  the 
case  of  Fly  against  the  appellant.  There  being  evidence  from  which  the  jury 
found  there  was  no  probable  cause  for  the  prosecution;  they  may  have  in- 
ferred malice  from  that  fact.    We  do  not  think  that  because  the  jury  have 
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found  both  a  want  of  probable  cause  and  malice,  and  might  therefore  have 
assessed  exemplary  damages,  but  found  only  actual  damages,  this  would  af- 
ford a  reason  for  setting  aside  the  verdict  on  the  ground  that  such  a  finding 
indicated  that  there  was  no  malice.  If  the  proof  would  have  supported  a  ver- 
dict for  $15,000  actual  damages,  it  would  furnish  no  ground  for  setting  aside 
the  verdict  that  it  found  only  88,000  actual  damages. 

The  proposition  under  the  eighteenth  assignment  is  that  "where  there  is  a 
substantial  dispute  about  the  facts  upon  the  issue  of  probable  cause,  the  court 
should  state  the  evidence,  if  any,  which,  if  true,  would  establish  a  want  of 
probable  cause,  and  instruct  the  jury,  if  they  believe  such  evidence,  then  there 
is  not  probable  cause,  and  should  state  that  which,  if  true,  would  establish 
probable  cause,  and  instruct  the  jury,  if  they  believed  that,  there  is  probable 
cause. "  We  think  if  this  instruction  had  been  given  it  would  have  been  error. 
The  definition  contained  in  the  charge  of  the  court  of  "probable  cause"  is  in 
accord  with  the  authorities,  and  is  uniformly  accepted  as  correct.  When  the 
facts  are  in  controversy,  the  question  of  probable  cause  must  necessarily  go 
to  the  jury,  and  the  court  should  give  such  instructions  as  will  enable  them 
to  draw  correct  conclusions  from  the  facts  as  they  find  them.  Landa  v.  Obert, 
45  Tex.  539.  This  rule,  stated  in  the  case  cited,  is  followed  by  the  definition 
of  probable  cause  which  it  was  said  should  have  been  given  in  that  case,  and 
which  in  this  was  given. 

It  is  earnestly  insisted  that  the  court  should  have  instructed  the  jury  that 
as  a  matter  of  law  Snyder  was  not  authorized,  by  reason  of  the  fact  that  he 
was  general  manager  of  appellant,  to  institute,  or  authorize  the  institution 
of,  the  prosecution  against  James  for  the  company,  because  as  a  matter  of 
law  it  was  not  within  the  scope  of  a  general  manager'^  business  of  a  railroad 
company  to  institute  such  proceedings,  and  that  unless  there  was  other  evi- 
dence than  the  fact  that  he  was  such  general  manager,  from  which  the  jury 
believed  he  had  such  authority,  they  should  find  for  the  defendants.  We  do 
not  think  the  jury  should  have  been  charged  to  the  effect  that,  as  a  matter  of 
law,  Snyder  was  not  authorized  by  reason  of  the  fact  that  he  had  the  entire 
control  and  management  of  the  business  interests  of  appellant  to  institute  or 
authorize  the  institution  of  the  prosecution  against  James.  Whether  this 
was  within  the  legitimate  scope  of  his  powers  as  such  general  manager  acting 
for  and  on  behalf  of  the  company  was  a  question  of  fact  to  be  determined  by 
the  jury.  Whether  the  servant  did  the  act  with  a  view  to  his  master's  serv- 
ice, or  to  serve  a  purpose  of  his  own,  is  a  question  for  the  jury.  Pierce,  R. 
R.  279.  Nor  is  it  any  defense  that  the  particular  act  by  which  the  injury  was 
inllicted  was  not  authorized  by  the  charter.  Id.  280.  The  general  authority 
to  do  the  act  may  be  inferred  from  the  nature  of  the  employment,  and  the 
usual  course  of  business.  In  the  case  cited  by  appellant,  (Pressley  v.  Rail- 
road Co.,  11  Amer.  &  Eng.  R.  R.  Cas.  229,)  the  rule  is  there  laid  down  "that 
if  the  agent,  while  acting  within  the  range  of  his  employment,  do  an  act  in- 
jurious to  another,  either  through  negligence,  wantonness,  or  intention,  then 
for  such  abuse  of  the  authority  conferred  upon  him  or  implied  in  his  appoint- 
ment, the  master  or  employer  is  responsible,"  etc.  This  is  said  to  be  a  modi- 
fication of  the  former  less  satisfactory  rule,  which  required  "the  willful  act 
to  have  been  previously  ordered  or  subsequently  ratified."  In  the  case  cited 
it  was  held  that  "an  agent  of  a  railroad  company,  having  authority  as  the  land 
agent  of  the  company  to  make  leases,  collect  rents,  stumpage,  etc.,  did  not 
have  authority  to  institute  a  criminal  prosecution  tor  offenses  committed  with 
reference  to  the  property  in  his  custody,  and  bind  his  principal  in  dam- 
ages for  a  malicious  prosecution."  In  that  case  the  evidence  limited  the  au- 
thority of  the  land  agent  to  the  matters  of  supervising  or  looking  after  the 
particular  lands  of  the  company,  collecting  the  rents,  etc.  In  the  present 
case,  the  evidence  indicates  that  the  entire  business  affairs  and  interests  of 
the  company  were  under  the  control  and  direction  of  Snyder.    His  testimony 
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before  the  recorder's  court,  reproduced  on  this  trial,  was  that  he  had  au- 
thority to  conduct  the  prosecution.  As  the  manager  of  appellant,  its  property, 
road,  and  facilities  for  transportation  were  used  under  his  authority  for  that 
purpose.  It  was  shown  to  be  within  the  line  of  his  duty  to  look  after  and 
protect  the  business  interests  of  the  company;  to  prepare  the  papers  and  facts 
in  the  litigations  affecting  its  rights.  Suits  were  then  pending  in  different 
portions  of  the  state  for  damages  arising  from  the  wreck  of  the  train  at  Kin- 
ney, caused  by  a  loose  wheel,  and  it  was  within  the  scope  of  his  powers  if  he 
had  probable  cause  to  believe  that  false  testimony  was  being  given  in  those 
cases,  to  take  the  proper  steps  to  disclose  that  fact,  and  protect  the  company. 
Had  the  evidence  shown  to  the  jury's  satisfaction  that  such  probable  cause 
did  exist,  it  would  have  been  beneficial  to  appellant's  interests  in  its  effect 
upon  the  suits  then  pending.  Out  of  this  right  which  the  general  manager 
has  to  protect  the  interests  of  appellant  grows  a  corresponding  liability  for 
damages  in  the  event  of  its  exercise,  as  in  this  case,  without  probable  cause, 
and  in  such  a  manner  as  to  bring  it  within  the  definition  of  a  malicious  prose- 
cution. 

In  an  action  for  malicious  prosecution  against  a  railroad  company,  where 
it  was  contended  that  the  power  of  instituting  a  criminal  proceeding  was  not 
conferred  upon  it  by  law,  it  was  said:  "Conceding  that  a  corporation  cannot 
be  bound  unless  for  an  act  done  in  pursuance  of  some  object  embraced  by  its 
charter,  or  conferred  by  law,  it  is  not  always  or  necessarily  outside  of  the  ob- 
jects and  privileges  of  a  railroad  company  to  prosecute  criminal  offenders.  It 
Is  the  object  of  such  companies  to  acquire  and  protect  its  property  by  every 
lawful  means.  It  is  a  lawful  and  commendable  means  to  protect  it  by  the  in- 
stitution of  criminal  proceedings  against  those  infringing  such  rights,  etc. 
*  *  *  No  law  or  public  policy  restrains  them  in  this  respect,  and  to  hold 
that  they  cannot  be  held  to  a  proper  accountability  would  endow  them  with 
an  invidious  privilege."  Ricord  v.  Railroad  Co.,  15  Nev.  176.  Discussing 
in  the  same  connection  the  character  of  proof  requisite  in  such  a  case  to  show 
that  a  prosecution  was  instituted  and  conducted  by  its  authority,  it  was  fur- 
ther said:  "  We  do  not  consider  it  necessary  to  produce  a  resolution  of  a  board 
of  directors. "  "In  the  absence  of  opposing  proof, "  it  was  said  that  "  its  legal 
advisers,  acting  in  conjunction  with  such  of  its  agents  and  servants  as  have 
knowledge  of  the  facts,  will  be  authorized  to  institute  the  proper  proceedings." 

We  do  not  think  probable  cause  is  conclusively  established  by  proof  that 
defendant  acted  under  the  advice  of  counsel.  This  maybe  considered  as  a 
circumstance  showing  both  want  of  malice  and  supporting  the  defense  that 
there  was  probable  cause;  but  we  do  not  understand  that  it  conclusively  es- 
tablishes the  existence  of  the  latter,  or  the  absence  of  the  former.  Jacobs  v. 
Crum,  62  Tex.  411. 

We  have  considered  the  assignments  relied  upon  in  the  argument  of  appel- 
lant for  a  reversal,  also  several  mentioned  in  the  brief  of  appellant,  and  we 
are  of  opinion  that  the  judgment  should  be  affirmed. 

Staytox,  0.  J.  Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  judgment  affirmed. 

Wilson  v.  State. 

(Cowrt  of  Appeals  of  Texas.    January  16, 1889.) 

1.  Indictment  and  Information— Complaint— Evidence. 

Code  Crim.  Proc.  Tex.  art  431.  forbids  tbat  an  information  be  presented  till  oath 
has  been  made,  charging  the  offense.  Article  86  requires  that  this  oath,  caUed  a 
"complaint,"  be  filed  with  the  information.  Held,  that  a  trial  under  an  informa- 
tion cannot  be  proved  by  introducing  in  evidence  the  information  alone,  but  the 
complaint  is  also  essential. 
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2.  Pehjttiit— Instructions— Sufficiency  of  Evidence. 

Under  Code  Crim.  Proo.  Tex.  art.  677,  requiring  the  court  to  set  forth  distinctly 
the  law  applicable,  whether  asked  or  not,  the  provision  of  article  746,  that  no  per- 
son shall  be  convicted  of  perjury,  except  on  testimony  of  two  credible  witnesses,  or 
of  one  strongly  corroborated,  must  be  stated  in  the  instructions,  on  a  trial  for  per- 
jury. 
8.  Same— "Credible  Witness." 

A  "credible  witness, "  within  the  meaning  of  the  statute,  is  one  who,  being  com- 
petent to  give  evidence,  is  worthy  of  belief. 

Appeal  from  district  court,  Fayette  county;  H.  Tkjchmueller,  Judge. 
Albert  Wilson,  convicted  of  perjury  committed  on  the  trial  of  William  Bean 
for  carrying  a  pistol,  appeals. 

W.  H.  Ledbetter,  for  appellant.    Asst.  Atty.  Gen.  Davidson*  for  the  State. 

White,  P.  J.  In  all  cases  of  prosecution  for  perjury  committed  in  a  ju- 
dicial proceeding  it  must  be  made  to  appear,  by  the  allegations  of  the  indict- 
ment, that  the  court  had  jurisdiction  of  the  judicial  proceedings,  (Willson, 
Crim.  St.  g  307,)  and  it  is  equally  as  important  and  necessary  that  the  evi- 
dence should  sustain  the  allegation  in  order  to  warrant  a  conviction.  It  was 
alleged  in  the  indictment  in  this  case  that  the  judicial  proceeding  was  a  trial 
in  the  county  court,  "wherein  one  Bean  was  duly  and  legally  charged  by  in- 
formation" with  unlawfully  carrying  a  pistol  on  or  about  his  person,  etc.  To 
sustain  this  allegation,  the  prosecution  simply  introduced  in  evidence  the  in- 
formation. This  was  not  sufficient.  An  information  cannot  be  presented 
until  oath  has  been  made  by  some  credible  person,  charging  the  defendant 
with  an  offense.  Code  Grim,  Proc.  art.  431.  This  oath  is  called  a  "com- 
plaint." It  is  the  basis  and  foundation  upon  which  the  information  rests, 
and  is  a  necessary  part,  and  must  be  filed  with  the  information.  Id.  art.  36. 
Without  a  complaint,  an  information  would  be  wholly  invalid,  and  would 
confer  no  jurisdiction  upon  the  court,  and  would  be  worthless  for  any  pur- 
pose. Willson,  Crim.  St.  §  1999.  It  follows,  then,  that,  in  order  to  sustain 
an  allegation  of  a  judicial  proceeding  by  information,  not  only  must  such  in- 
formation be  introduced  in  evidence,  but  the  complaint  upon  which  it  is  based 
or  founded  must  be  also  introduced. 

Another  fundamental  error  appears  upon  this  record.  It  is  a  fatal  omis- 
sion in  the  charge  of  the  court  to  the  jury.  An  express  provision  of  our  stat- 
ute, with  regard  to  perjury  and  false  swearing,  is  that,  "in  trials  for  perjury, 
no  person  shall  be  convicted  except  upon  the  testimony  of  two  credible  wit- 
nesses, or  of  one  credible  witness  corroborated  strongly  by  other  evidence,  as  to 
the  falsity  of  the  defendant's  statements  under  oath,  or  upon  his  own  confes- 
sion in  open  court."  Code  Crim.  Proc.  art.  746,  Hernandez  v.  State,  18  Tex. 
App.  134;  Anderson's  Case,  24  Tex.  A'pp.  706, 7  S.  W.  Kep.40;  Maine's  Case, 
9  S.  W.  Hep.  51.  Article  746,  as  thus  quoted,  is  as  much  a  part  of  the  law  of 
perjury  as  is  any  other  found  in  our  Penal  Code  relative  to  that  offense,  and, 
when  the  accused  has  not  confessed  his  guilt  in  open  court,  that  article,  or  the 
substance  thereof,  should  be  given  in  charge  to  the  jury;  it  being  imperative 
in  felony  cases  that  the  court  "shall  distinctly  set  forth  the  law  applicable  to 
the  case,  whether  asked  or  not."  Code  Crim.  Proc.  art.  677.  It  is  funda- 
mental error  to  fail  to  give  such  instruction.  Washington's  Case,  22  Tex. 
App.  26,  3  S.  W.  Rep.  228;  Qartman  v.  State,  16  Tex.  App.  215;  Willson, 
Crim.  St.  §  312.  A  "credible  witness,"  as  used  in  that  article,  means  "one 
who,  being  competent  to  give  evidence,  is  worthy  of  belief."  Smith's  Case, 
22  Tex.  App.  197,  2  S.  W.  liep.  542. 

For  the  errors  discussed,  the  judgment  is  reversed,  and  the  cause  remanded. 
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Smith  «.  State. 
,  (Court  of  Appeals  of  Texas.    January  16»  1888.) 

V  Pbbjurt— Matbriautt  of  Statbmbht— Question  for  Coubt. 

The  materiality  of  a  false  statement,  charged  as  perjury,  is  a  question  for  the 
court,  and  a  special  instruction  submitting  the  question  to  the  jury  was  properly 
refused.  , 

3.  Criminal  Law— Appeal— Instructions— Presumptions. 

When  there  is  nothing  to  indicate  on  appeal  that  requested  instructions  were  re- 
fused, it  will  be  presumed  they  were  given. 
&  Same— General  Instructions. 

Requested  instructions  which  are  already  substantially  given  and  covered  by  the 
general  charge,  are  properly  refused. 

Appeal  from  district  court,  Fayette  county;  H.  Teiohmuelleb,  Judge. 

William  Smith,  convicted  of  perjury,  appeals. 

Phelps  <§  Lane,  for  appellant.    Ass t.  Atty.  Gen.  Davidson,  for  the  State. 

White,  P.  J.  This  is  a  companion  case  to  that  of  Wilson  v.  State,  ante, 
749,  (just  decided,)  and  was  a  prosecution  for  perjury  committed  in  the  same 
judicial  proceeding,  and  assigned  upon  the  testimony  of  this  defendant  given 
as  to  the  same  subject-matter.  But  in  this  case  the  errors  for  which  the  Wil- 
son Case  has  been  reversed  have  not  been  committed.  In  this  case  the  com- 
plaint upon  which  the  information  in  Bean's  Case  was  based,  was  introduced 
in  evidence,  and  the  charge  of  the  court  substantially  complied  with  the  pro- 
visions of  article  746  of  the  Code  of  Criminal  Procedure  relative  to  the  testi- 
mony essential  to  a  conviction.  Defendant's  motion  to  quash  the  indictment 
was  properly  overruled ;  the  indictment  being  in  all  essential  particulars  in 
substantial  compliance  with  the  law,  and  the  approved  forms  and  previous 
adjudications  upon  the  validity  of  indictments  in  such  cases.  Penal  Code, 
art.  188;  Willson,  Crim.  Forms,  No.  122,  and  notes  1,  2;  Willson,  Crim.  St. 
§  308,  and  especially  under  the  head  "Materiality." 

No  exception  appears  to  have  been  taken  to  the  charge  of  the  court  as  given, 
and  it  does  not  appear  that  defendant's  specially  requested  instructions  were 
either  given  or  refused, — there  being  no  indorsement  by  the  judge  upon  them. 
Taken  as  a  whole,  the  charge,  in  our  opinion,  sufficiently  submitted  the  law 
of  the  case  in  regard  to  the  matters  complained  of,  especially  in  the  absence 
of  exception  as  to  any  particular  portion;  and,  in  fact,  it  could  not  be  said  to 
be  defective,  even  had  such  exception  been  reserved,  because,  in  its  entirety, 
it  presented  the  law  fully,  and  in  a  manner  so  that  the  jury  could  not  have 
been  misled  to  the  prejudice  of  defendant. 

As  to  defendant's  specially  requested  instructions,  the  rule  is :  If  requested 
instructions  are  "given"  or  "refused."  they  must  be  authenticated  by  the 
judge's  signature,  and,  when  nothing  indicates  that  they  were  refused,  it  will 
be  presumed  on  appeal  that  they  were  given.  Willson,  Crim.  St.  §§  2354- 
2356.  It  is  true  that  one  of  the  grounds  of  defendant's  motion  for  new 
trial,  and  one  of  the  assignments  of  error,  is  the  refusal  of  the  court  to  give 
these  special  instructions.  Suppose  this  entitled  them  to  consideration  as  re- 
fused instructions,  then  it  appears  from  said  instructions  that  those  which 
were  legal  had  already  been  substantially  given  in  and  covered  by  the  general 
charge,  and  the  others,  to- wit,  the  third,  fourth,  and  sixth,  should  not  have 
been  given,  because  the  materiality  of  the  false  statement  assigned  as  perjury 
is  a  question  for  the  court,  and  not  the  jury.  Jackson  v.  State,  15  Tex.  App. 
579;  Donohoe  v.  State,  14  Tex.  App.  638;  Davidson's  Case,  22  Tex.  App. 
372,  3  S.  W.  Rep.  662;  Washington's  Case,  23  Tex.  App.  336,  5  S.  W.  Rep. 
119. 

The  only  remaining  supposed  error  is  presented  in  defendant's  bill  of  ex- 
ceptions No.  2,  as  to  remarks  made  by  the  district  attorney  in  his  closing  ar- 
gument.   These  remarks  were  in  reply  to  matters  commented  upon  by  de- 
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fendant*s  counsel;  were  perfectly  legitimate  under  the  circumstances;  and, 
were  it  otherwise,  no  harm  or  prejudice  to  defendant's  rights  is  made  to  ap- 
pear on  account  of  said  remarks.  Bass  v.  State,  16  Tex.  App.  62;  Pierson  v. 
State,  18  Tex.  524;  House  v.  State,  19  Tex.  227.  • 

We  have  failed  to  find  any  reversible  error  in  this  record,  and  the  judgment 
is  therefore  affirmed. 


Western  Union  Tel.  Co.  v.  Sheffield  et  al.1 
{Supreme  Court  of  Textis.    October  36, 1888.) 

1.  Telegraph  Companies  —  Dela y  ix  Transmitting  Message— Knowledge  op  Ur- 

gency. 

Plaintiffs  sued  defendant  telegraph  company  for  delay  in  transmitting  the  mes- 
sage, "  You  had  better  come  ana  attend  to  your  claim  at  once, n  sent  to  them  by  a 
bank  which  was  holding  notes  for  collection  for  plaintiffs  against  a  failing  debtor. 
Held,  that  the  language  of  the  message  was  sufficient,  of  itself,  to  indicate  to  the 
operator  the  urgency  of  the  message,  so  as  to  bring  such  matter  into  the  contempla- 
tion of  the  parties  in  sending  the  message. 

2.  Same— Notice. 

The  necessity  of  speed  and  carefulness  was  sufficiently  shown  by  the  message, 
without  the  addition  of  the  names  of  the  debtors,  the  claims  against  whom  de- 
manded attention. 
8.  Damages— Proximate  and  Remote  Cause. 

Through  failure  to  deliver  the  message  promptly,  other  creditors  attached  the 
property  of  the  debtors  before  plaintiffs  received  the  message ;  and  the  property, 
when  sold  by  the  sheriff,  brought  less  than  the  amount  of  their  attachment  liens. 
Held\  that  the  fact  that  the  estimated  value  of  the  real  estate  sold  by  the  sheriff 
was  greater  than  the  amount  realized  at  the  sale,  and  sufficient  to  pay  plaintiffs' 
claim,  did  not  impose  on  the  plaintiffs  the  duty  of  buying  the  same,  and  discharg- 
ing the  prior  liens,  in  the  absence  of  evidence  that  plaintiffs  were  able  to  do  so,  and 
that  it  was  their  duty  as  ordinarily  prudent  men  to  do  so. 

4.  Same— Measure— Interest. 

In  such  case  the  measure  of  damages  is  the  value  of  the  notes  held  by  plaintiffs 
against  the  debtor,  the  cost  of  the  message,  with  8  per  cent,  interest  to  day  of 
trial.1 

Appeal  from  district  court,  Marion  county;  W.  P.  McLean,  Judge. 

This  suit  was  brought  by  the  appellees,  S.  Sheffield  &  Son,  in  the  district 
court  of  Marion  county,  to  recover  of  appellant  actual  and  exemplary  dam- 
ages for  delay  in  transmitting  the  following  telegram:  "October  27th,  1888. 
To  S.  Sheffield  &  Son.  Lodi,  Texas:  You  had  better  come  and  attend  to 
your  claim  at  once.  [Signed]  W.  T.  Atkins."  Appellees  allege  that  the 
said  message  was  delivered  to  appellant's  agent  at  Jefferson,  Tex.,  by  W.  T. 
Atkins,  the  cashier  of  the  National  Bank  of  Jefferson,  Tex.,  at  8:30  p.  m.  of 
October  27,  1886,  and  was  not  delivered  to  appellees,  Sheffield  &  Son,  until  8 
o'clock  a.  m.  on  October  28,  1886;  that  Lodi  was  only  nine  miles  from  Jeffer- 
son, Tex.,  and  that  appellees,  the  Sheffields,  were  in  Lodi  from  the  date  of 
sending  said  message  up  to  the  time  of  its  delivery  to  them;  that  they  were 
merchants  doing  business  in  said  town,  and  were  well  known  there,  and  were 
well  known  to  appellant's  agent  in  said  town;  that  the  failure  to  transmit  and 
deliver  the  said  message  was  caused  by  the  gross  and  willful  neglect  of  appel- 
lant and  its  said  agent.  Appellees1  bases  of  damages,  as  claimed,  are  that  they 
held  three  notes  of  Jones,  Edge  worth  &  Sellers, — one  for  $677. 74,  of  date  29th 
of  July,  1886,  payable  September  15,  1886,  with  interest  at  1  per  cent,  per 
month  from  maturity;  and  one  for  $523.85,  dated  August  31,  1886,  payable 
60  days  after  date,  with  interest  at  1  per  cent,  per  month  from  maturity;  and 

1  Publication  delayed  through  inaccessibility  of  necessary  matter. 
'See,  as  to  the  measure  of  damages  in  actions  against  telegraph  companies  for  neg- 
ligence in  the  transmission  of  messages,  Telegraph  Co.  v.  Way,  (Ala.)  4  South  Rep.  844, 
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one  for  $472.41,  dated  September  3*  1886,  due  in  60  days  from  date,  with  in- 
terest from  maturity  at  1  per  cent,  per  month;  an  open  account,  held  and 
owned  by  appellees  against  Jones,  Edgeworth  &  Sellers,  for  $1,000;  and  that 
because  of  the  gross  negligence  they  ask  judgment  in  exemplary  damages  in 
the  sum  of  $2,500,  in  addition  to  the  actual  damages  claimed  by  them.  Ap- 
pellees allege  that  the  three  notes  mentioned  by  them  were  deposited  with 
tye  National  Bank  of  Jefferson  for  collection  as  they  matured,  and  with  in- 
structions to  carefully  guard  the  interests  and  rights  of  appellees,  and  that 
the  bank  became  possessed  of  information  of  the  failing  condition  of  Jones, 
Edgeworth  &  Sellers  on  the  day  of  the  delivery  of  the  message  to  appellant's 
agent  at  Jefferson,  and  its  cashier,  W.  T.  Atkins,  sent  said  telegram  to  ap- 
pellees to  apprise  them,  so  that  they  could  take  steps  to  secure  their  said 
debts;  that  Jones,  Edgeworth  &  Sellers  had,  at  the  time  of  the  delivery  of  the 
message  to  appellant's  agent  at  Jefferson,  property,  real  and  personal,  of  the 
reasonable  value  of  $10,000  over  and  above  all  exemptions, — more  than  suffi- 
cient to  pay  appellee's  debts.  Appellees  further  allege  that  about  12  o'clock 
on  the  night  of  October  27,  1886,  creditors  of  Jones,  Edgeworth  &  Sellers, 
namely,  J.  H.  Bemiss,  W.  J.  8edberry,  and  B.  Ballauf  &  Co.,  and  others, 
sued  out  writs  of  attachment  against  tbem,  amounting,  with  probable  costs, 
to  the  sum  of  $10,000;  which  attachments  were,  at  or  about  7  o'clock  in  the 
morning  of  the  28th  of  October,  1886,  levied  by  the  sheriff  of  Marion  county, 
Tex.,  on  all  the  property  of  said  firm,  Jones,  Edgeworth  &  Sellers,  real  and 
personal,  in.  Marion  county,  Tex.;  that  the  personal  property  has  been  sold 
under  said  attachments  at  public  auction,  and  the  amount  realized  therefrom 
is  insufficient  to  pay  off  the  balance  due  upon  said  attachments,  and  that  the 
real  estate  of  said  Jones,  Edgeworth  &  Sellers  is  insufficient  to  pay  off  the 
balance  due  upon  said  attachment  suits,  and  that  the  said  property  levied  on 
and  sold  was  the  only  property  owned  by  the  said  Jones,  Edgeworth  &  Sellers, 
and  that  the  seizure  and  sale  thereof  have  exhausted  their  assets,  and  they  are 
now  insolvent;  that,  if  said  telegram  had  been  promptly  transmitted  and  de- 
livered, appellees  would  have  instituted  suit,  sued  out  an  attachment  prior  to 
the  other  attaching  creditors,  and  have  made  their  said  debts  out  of  said 
Jones,  Edgeworth  &  Sellers;  that  they  made  demand  in  writing  of  appellant 
for  the  damages  sued  for  herein,  within  60  days,  and  that  no  part  thereof  has 
been  paid.  Appellant,  answering,  pleads:  (1)  A  general  demurrer;  (2)  a 
special  demurrer  that  the  allegations  in  plaintiff's  petition  are  insufficient  in 
law  to  recover  exemplary  damages;  (3)  a  general  denial.  The  court  over- 
ruled the  general  demurrer,  to  which  action  exceptions  were  taken  by  ap- 
pellant. It  sustained  the  special  exception  as  to  exemplary  damages,  and  in 
open  court  all  claim  thereto  was  withdrawn  by  appellees.  A  trial  of  said 
cause  was  had  on  the  18th  day  of  June,  1888,  which  resulted  in  a  judgment 
against  the  appellant  for  the  sum  of  $1,684.40,  with  interest  at  8  per  cent, 
per  annum  from  the  28th  of  October,  1886,"  and  all  costs  of  suit.  Appellant's 
motion  for  new  trial  was  overruled.  Notice  of  appeal  given  in  open  court, 
and  by  this  appeal  appellant  seeks  to  reverse  the  said  judgment  upon  the  er- 
rors assigned  by  it  herein. 
Stemmons  &  Field,  for  appellant.     Charles  A*  Cvlbertson,  for  appellees. 

Walker,  J.,  (after  stating  the  facts  as  above.)  The  questions  involved 
in  this  appeal  have  received  much  attention  from  the  courts  of  this  state,  and 
the  case  may  be  determined  by  the  application  of  principles  which  have  been 
recognized  from  time  to  time,  and  so  often  that  they  may  be  followed  with- 
out question.  The  first  and  second  assignments  of  error  put  in  issue  the  suf- 
ficiency of  the  message  itself  to  give  notice  of  its  purpose  and  importance. 
The  message,  "You  had  better  come  and  attend  to  your  claim  at  once,"  ad- 
dressed to  the  plaintiffs  from  Jefferson,  indicated  with  reasonable  certainty  to 
the  telegraph  operator  the  facts  (1)  that  plaintiff  had  a  claim  of  some  pecua- 
v.lOs.w.  no.  11—48 
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iarj  nature;  (2)  that  the  claim  should  be  attended  to  at  Jefferson;  (3)  that  the 
matter  was  urgent, — "at  once;"  and  (4)  loss  would  probably  follow  want  of 
such  attention,  which  might  be  prevented  by  obeying  the  call  made  in  the 
dispatch.  This  was  sufficient  to  disclose  that  the  object  was  to  enable  plain- 
tiffs to  attend  to  a  claim  due  them,  and  that  loss  might  result  from  a  failure 
to  transmit  the  message  with  promptness. 

The  second  assignment  of  error  further  complains  of  the  refusal  of  the  court 
to  instruct  the  jury,  at  request  of  appellant,  "that  unless  they  find  from  the 
evidence  that  defendant  knew  from  the  message,  or  from  the  facts  communi- 
cated to  it  at  the  time  it  accepted  said  message,  that  the  object  of  said  mes- 
sage was  to  enable  plaintiff  to  collect  his  debt  from  Jones,  Edge  worth  &  Sell- 
ers, the  loss  of  said  debt  cannot  be  estimated  by  them  in  arriving  at  the  dam- 
age done  plaintiffs. "  The  rule  in  Hadley  v.  Baxendale,  9  Exch.  341,  adopted 
in  Texas,  for  the  measure  of  damages,  and  applied  to  telegraph  companies  in 
their  work,  is:  "Where  two  parties  have  made  a  contract  which  one  of  them 
has  broken,  the  damages  which  the  other  party  ought  to  receive  in  respect  of 
such  breach  of  contract  should  be  such  as  may  fairly  and  reasonably  be  con- 
sidered either  arising  naturally,  that  is,  according  to  the  usual  course  of  things, 
from  such  breach  of  contract  itself,  or  such  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  parties  at  the  time  they  made  the  con- 
tract as  the  probable  result  of  the  breach  of  it."  The  last  clause  in  this  cita- 
tion is  further  explained  and  enlarged  in  Baldwin  v.  Telegraph  Co.f  45  N. 
Y.  750,  cited  by  the  court  in  Daniel  v.  Telegraph  Co.,  61  Tex.  457.  "The 
damages  given  by  way  of  indemnity  have  been  the  natural  and  necessary  con- 
sequences of  the  breach  of  contract  in  the  minds  of  the  parties,  interpreting 
the  contract  in  the  light  of  the  circumstances  under  which  it  was  made;  and 
when  a  special  purpose  is  intended  by  one  party,  but  is  not  known  to  the 
other,  such  special  purpose  will  not  be  taken  into  account  in  the  assessment 
of  damages  for  the  breach."  In  other  words,  when  applied  to  this  case,  the 
telegraph  company  should  not  be  chargeable  with  any  intent  or  purpose  of 
which  it  is  not  informed,  either  by  the  terms  of  the  message  or  otherwise. 
The  charge  asked  was  intended  to  limit  the  "special  purpose"  to  the  collec- 
tion of  the  claim  against  Jones,  Edgeworth  &  Sellers,  and  appellant  insists 
that  any  less  information  would  not  place  such  claim  within  the  contempla- 
tion of  the  parties  when  the  message  was  delivered  to  the  operator.  The 
terms  "special  purpose"  and  "notice,"  used  in  the  definitions  above,  should 
receive  reasonable  interpretation,  with  reference  to  the  subject  to  which  they 
are  applied.  So  far  as  would  be  important  to  the  telegraph  company,  it  would 
be  sufficient,  to  caution  it  against  probable  loss,  that  it  be  informed  that  the 
message  related  to  a  pecuniary  claim  which  was  in  danger  and  needing  atten- 
tion. It  is  elementary  that  by  notice  is  included  knowledge  of  and  means  of 
knowing  the  fact.  That  the  claim  was  against  the  particular  firm  was  and 
could  have  been  of  no  concern  to  the  telegraph  company.  No  greater  or  other 
care  would  have  been  anticipated  to  protect  a  claim  against  one  firm  than 
another,  in  absence  of  any  other  fact.  That  the  message  was  for  the  special 
purpose  of  enabling  the  plaintiffs  to  attend  to  a  money  claim  at  Jefferson  was 
a  sufficiently  specific  designation  of  the  importance  and  purpose  of  the  mes- 
sage, and  this  was  evident  from  its  terms.  The  natural  consequences  of  fail- 
ure to  give  at  once  the  attention  to  the  claim  can  be  considered  as  within  the 
contemplation  of  the  parties.  The  court  probably  would  have  been  justified 
in  charging  the  effect  of  the  terms  used  in  the  dispatch.  This  was  not  done. 
The  jury  were  instructed  that,  in  order  to  recover,  the  plaintiffs  must  show 
"that  defendant's  agent  was  apprised  from  the  language  of  the  message  that 
its  prompt  transmission  was  of  urgent  pecuniary  importance  to  plaintiffs." 
Again,  that  the  defendants  "are  not  liable  for  damages  (beyond  the  price  paid 
for  sending  the  message)  for  a  failure  to  send  and  deliver  in  time,  unless  they 
are  apprised  and  put  upon  notice,  by  the  sender,  of  the  urgency  and  neces- 

Digitized  by  VjOOQlC 


Tex.]  WESTERN   UNION   TEL.  CO.  V.  SHEFFIELD.  755 

aity  of  promptness  in  its  transmission  and  delivery.  They  must  be  notified 
by  the  sender  in  some  way  of  the  fact  that  a  want  of  promptness  will  result 
in  injury  to  the  party  interested  in  the  same. "  Again,  the  jury  were  further 
instructed  that  if,  among  other  things,  "you  find  that  defendant's  agents  re- 
ceiving and  transmitting  the  same  had  notice  that  it  was  important  to  plain- 
tiffs that  said  message  be  sent  through  and  delivered  without  unnecessary  de- 
lay," then  plaintiffs  would  be  entitled  to  recover.  On  the  other  hand,  the 
jury  were  instructed  "that  if  you  find  that  said  message  was  not  sufficient  on 
its  face  to  give  the  agent  who  received  it  for  transmission  notice  of  its  im- 
port, and  that  it  involved  probable  injury,  if  not  promptly  sent  and  delivered, 
*  »  *  you  will  find  for  defendant."  From  these  extracts  from  the  general 
charge  of  the  court,  it  is  manifest  that  the  jury  were  clearly  informed  of  the 
importance  to  be  attached  to  the  meaning  of  the  message,  and  of  the  necessity 
of  their  finding  in  it  evidence  of  its  purpose.  The  instruction  asked  by  the 
defendant  was  properly  refused.  It  exacted  a  minuteness  of  detail  unneces- 
sary for  the  information  of  the  company  of  the  nature  and  extent  of  the  inter- 
est involved  in  the  transaction.  Daniel  v.  Telegraph  Co.,  61  Tex.  457;  Same 
v.  Bdsall,  63  Tex.  677;  Stuart  v.  Telegraph  Co.,  66  Tex.  583;  Telegraph  Co. 
v.  Brown,  58  Tex.  174;  Loper's  Case,  8  S.  W.  Rep.  600;  Telegraph  Co.  v. 
Wenger,  55  Pa.  St.  267;  Manville  v.  Telegraph  Co.,  37  Iowa,  220;  Telegraph 
Co.  v.  Gildersleve,  29  Md.  251 ;  Turner  v.  Telegraph  Co.,  41  Iowa,  460;  Candee 
v.  Telegraph  Co.,  34  Wis.  480;  Tyler  v.  Telegraph  Co.,  60  III.  439;  Beaupre 
v.  Telegraph  Co.,  21  Minn.  158 ;  Squire  v.  Telegraph  Co.,  98  Mass.  237;  Parks 
v.  Telegraph  Co.,  13  Cal.  422;  Telegraph  Co.  v.  Reynolds,  11  Va.  179 ;  Daugh- 
ter? v.  Telegraph  Co.,  lb  Ala.  170-174;  1  Sedg.  Dam.  (7th  Ed.)  231-239.  These 
cases  have  been  examined.  There  is  much  diversity  as  to  the  rule  of  conse- 
quential damages.  As  stated  above,  the  decisions  of  our  own  state  have  been 
adhered  to,  and  they  follow  the  great  weight  of  authority,  in  number  at  least, 
of  the  courts. 

The  third  assignment  is  to  the  refusal  of  the  court  to  .give  the  special  charge 
asked  by  defendant:  "If  the  jury  find  and  believe  from  the  evidence  that 
plaintiff  had  a  levy  of  his  attachment  on  the  property  of  Jones,  Edgeworth  & 
Sellers,  sufficient  in  value  to  satisfy  the  same,  and  the  other  attachments  levied 
prior  to  plaintiff's  attachment,  and  suffered  the  prior  attaching  creditors  to 
purchase  said  property  at  public  sale  at  less  than  the  value  of  said  property, 
they  should  then  find  for  the  defendant,  except  for  the  amount  paid  for  trans- 
mission of  said  message,  and  interest  thereon  at  the  rate  of  eight  per  cent,  per 
annum,  from  the  date  of  payment."  There  is  no  evidence  of  any  unreason- 
able sacrifice  of  the  property  at  the  sheriff's  sale,  nor  is  it  shown  that  the  ap- 
pellees themselves  could  have  bought  the  stock  of  goods.  Indeed,  there  is  only 
the  isolated  facts  that  the  goods  seized  were  estimated  at  $12,000  in  value, 
that  there  were  prior  attachments  upon  the  goods  to  nearly  $8,000,  and  that  the 
sheriff  did  not  realize  sufficient  to  pay  the  prior  liens.  The  court  had  charged 
the  jury  that  "if  it  appears  that  plaintiffs  were  in  a  position  and  condition  to 
have  made  their  debt  out  of  said  property,  and  failed  to  do  so,  then  for  so 
much  as  they  could  have  saved  out  of  said  property  they  cannot  recover."  It 
is  elementary  that  a  party  claiming  damages  must  not  be  in  fault  in  contrib- 
uting to  them  by  his  own  want  of  proper  care;  and  such  care  must  extend  to 
the  protection  from  further  loss  after  the  act  complained  of.  But  this  rule 
must  be  rationally  applied.  It  is  not  required  that  everything  possible  must 
be  done  to  prevent  or  limit  the  extent  of  the  loss.  It  is  not  shown  that  the 
plaintiffs  had  the  means,  or  could  have  commanded  them,  to  advance  the  prior 
claims;  nor  is  it  shown  to  have  been  the  reasonable  duty  of  the  plaintiffs, 
from  the  condition  of  their  business,  to  have  done  so,  if  they  had  had  the 
means.  There  is  nothing  to  show  but  the  money  realized  upon  the  sheriff's 
sale  was  the  reasonable  cash  price  of  the  stock  sold,  notwithstanding  the  esti- 
mated large  value.    A  party  is  not  required  to  invest  further,  in  order  to  se- 
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cure  himself  against  the  consequences  of  a  breach  of  a  contract  by  which  he  suf- 
fers injury.     Railroad  Co.  v.  Cobb,  64  III.  142. 

The  fourth  assignment  is  not  well  taken,  in  view  of  the  constructions  al- 
ready given,  that,  "before  plaintiffs  can  recover  for  such  damage,  it  must 
appear  from  the  evidence  that,  had  the  message  been  promptly  transmitted 
and  delivered,  plaintiffs  could  and  would  have  secured  and  collected  the  debt 
they  claim  to  have  lost,  or  a  part  thereof."  As  to  the  sufficiency  of  the  testi- 
mony, there  is  no  issue  made  as  to  the  existence  of  a  cause  for  attachment 
against  the  debtors.  This  conceded,  the  issue  was  as  to  the  effect  of  the  delay 
upon  the  ability  of  the  plaintiffs  to  avail  themselves  of  the  means  present  of 
making  their  debt.  The  testimony  develops  that  in  reasonable  probability 
they  could  have  made  the  debt  in  attachment  proceedings,  or  by  purchase  of 
the  stock  of  the  debtors.  The  activity  shown  to  have  been  exerted,  the  means 
of  travel  between  the  places,  and  the  preference  obtained  by  others  through 
the  delay,  were  passed  upon  by  the  jury,  and  they  were  required  to  find  from 
all  the  testimony  that  but  for  the  delay  in  transmission  of  the  message  the 
debt  would  not  have  been  lost.  It  cannot  be  said  that  the  jury  found  their 
verdict  without  evidence.  The  verdict  was :  "  We,  the  jury,  find  for  the  plain- 
tiff the  sum  of  $1,684.40,  with  interest  at  8  per  cent,  per  annum  from  October 
28, 1886."  This  sum  was  evidently  obtained  by  adding  the  interest,  which 
was  12  per  cent,  upon  one  of  the  notes,  which  was  overdue,  to  the  aggregate 
of  the  notes  and  the  cost  of  the  message.  The  form  of  the  verdict  is  of  but 
little  importance  in  finding  8  per  cent,  per  annum  interest  from  the  date  of 
the  act  for  which  recovery  was  had.  The  measure  of  damages  in  like  cases  is 
the  amount  of  the  loss,  with  such  interest  added.  It  will  not  vitiate  the  ver- 
dict that  the  interest  was  not  computed,  and  the  amount  named  as  the  dam- 
ages. It  is  held:  (1)  The  message,  "You  had  better  come  and  attend  to 
your  claim  at  once,"  imparted  notice  of  its  purpose,  and  the  importance  of  its 
prompt  delivery,  so  as  to  bring  such  matters  into  the  contemplation  of  the  par- 
ties in  the  contract  for  the  transmission  of  the  message.  (2)  That  the  duty 
of  carefulness  would  not  have  been  more  fully  indicated  to  the  telegraph  com- 
pany by  the  insertion  therein  of  the  name  of  the  debtors,  in  absence  of  testi- 
mony showing  otherwise.  (3)  The  law  does  not  impose  upon  a  creditor  the 
duty  of  further  investment  of  his  money  to  secure  himself  against  loss  for  the 
breach  of  a  contract  by  which  such  loss  is  caused.  It  is  not,  therefore,  an  act 
of  negligence  that  the  appellees  did  not  buy  in  at  the  sheriff's  sale  or  discharge 
the  prior  liens,  although  the  estimated  or  real  value  of  the  property  was  in  ex- 
cess of  the  prior  liens,  sufficient  to  have  paid  their  notes,  in  the  absence  of 
testimony  to  their  condition  as  to  their  means  to  do  so,  and  testimony  showing 
it  their  duty,  under  the  circumstances,  as  ordinarily  careful  and  prudent  men, 
to  do  so.  (4)  The  measure  of  damages,  upon  the  facts  found  by  the  jury,  is 
the  value  of  the  notes,  to  which  is  added  the  cost  of  the  message,  if  such  be 
the  extent  of  the  loss  shown,  with  8  per  cent,  interest  to  the  day  of  the  trial. 
Finding  no  error  in  the  record,  the  judgment  below  is  affirmed. 


Sanchez  c.  State, 
(Court  of  Appeals  of  Texas.   January  18, 1889.) 

1.  ADUI/rBRATIOH— Ob  Milk— Indictment. 

An  information  under  Willson1  s  Grim.  St.  Tex.  §  666,  charring  that  defendant  "did 
unlawfully  and  knowingly  offer  for  sale  "adulterated  milk,  la  not  open  to  the  objec- 
tion that  it  does  not  charge  that  defendant  knew  that  the  milk  was  adulterated. 

2.  Same— Evidbnob. 

But  a  conviction  cannot  be  sustained  where  the  record  shows  no  proof  that  de- 
fendant knew  the  milk  was  adulterated,  or  that  he  offered  it  for  sale,  though  im- 
pure milk  was  found  in  his  possession  at  the  usual  time  in  the  day  for  peddling  milk. 


Appeal  from  Webb  county  court;  J.  M.  Rodriguez,  Judge. 
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The  trial  judge  certifies  that  the  accused,  Ypolito  Sanohez,  a  youth  13  yean 
old,  was  arrested  in  Laredo  on  the  morning  charged  in  the  information,  at  the 
usual  time  for  peddling  milk.  When  arrested  he  had  a  can  of  milk  in  bis 
possession.    The  milk  in  the  can  was  tested,  and  found  to  be  impure. 

Asst.  Atty.  Gen.  Davidson,  for  the  State. 

Wn*LSON,  J.  This  conviction  is  for  the  offense  denounced  by  the  act  of 
April  10,  1883,  (Willson,  Grim.  St.  §  656,)  the  information  charging  that  the 
defendant  "did  unlawfully  and  knowingly  offer  for  sale  an  adulterated  article 
of  food,  to- wit,  milk, "  etc.  A  jury  was  waived,  and  the  cause  was  determined 
by  the  judge. 

While  the  information  does  not  follow  the  statute  literally,  and  directly 
charge  that  the  milk  was  known  by  the  defendant  to  be  adulterated,  we  think 
it  is  substantially  sufficient,  and  that  the  court  did  not  err  in  overruling  the 
exceptions  made  thereto. 

To  warrant  a  conviction  of  defendant,  however,  it  was  essential  for  the 
prosecution  to  prove,  not  only  that  the  milk  was  adulterated,  but  that  defend- 
ant knew  that  fact.  In  the  record  before  us  we  find  no  proof  of  such  knowl- 
edge on  the  part  of  the  defendant.  Nor  is  there  any  evidence  in  the  state- 
ment of  facts  before  us  that  the  defendant  offered  to  sell  the  milk.  As  pre- 
sented to  us,  the  evidence  is  manifestly  insufficient  to  warrant  the  convic- 
tion, and  the  judgment  is  therefore  reversed,  and  the  cause  remanded  for  an- 
other trial. 


Cantee  v.  State. 
{Cowrt  of  Appeals  of  Texas.    January  23, 1889.) 

Adultbbation— Offering  Adulterated  Food  for  Sals— Evidence. 

Conviction  for  knowingly  offering  for  sale  adulterated  food  will  be  reversed  where 
there  is  no  evidence  either  that  defendant  knew  the  food  was  adulterated,  or  that 
he  offered  it  for  sale. 

Appeal  from  Webb  county  court;  J.  M.  Rodriguez,  Judge; 

Nicholas  Can  tee,  convicted  of  knowingly  selling  adulterated  food,  appeals* 

Asst.  Atty.  Gen.  Davidson,  for  the  State. 

White,  P.  J.  This  appeal  is  from  a  judgment  of  conviction  under  infor- 
mation charging  that  defendant  did,  in  the  county  of  Webb  and  state  of  Texas, 
"unlawfully  and  knowingly  offer  for  sale  an  adulterated  article  of  food,  to- wit, 
milk." 

In  all  essential  features  this  case  is  similar  to  that  of  Sanchez  v.  State,  ante, 
756,  (decided  at  a  former  day  of  this  term,)  in  which  the  judgment  was  reversed 
because  it  was  not  proved  that  defendant  knew  that  the  milk  was  adulterated, 
nor  that  he  ever  offered  to  sell  the  milk.  The  evidence  was  held  wholly  in- 
sufficient to  warrant  the  conviction. 

In  this  case,  and  for  the  reason  stated,  the  assistant  attorney  general  con-' 
fesses  error  in  behalf  of  the  state,  and  the  judgment  is  reversed,  and  the  cause 
remanded,  for  said  reason. 


Koritz  v.  Stats. 

{Court  of  Appeals  of  Texas.    January  16, 1889.) 

Criminal  Law— Appeal— Amendment  of  Recognizance. 

The  trial  court  has  no  jurisdiction  to  amend  a  recognizance  which  has  been  given 
to  perfect  an  appeal  therefrom. 
Same — Malicious  Mischief. 

Malicious  mischief  is  an  offense  unknown  to  Texas  law,  and  a  recognizance,  on 
appeal,  stating  that  defendant  had  been  charged  and  convicted  of  such  offense,  wiU 
not  support  the  appeal. 
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Appeal  from  Washington  county  court;  L.  Kirk,  Judge. 

£.  Koritz  was  convicted  of  breaking  and  injuring  the  fence  of  another,  and 
appeals  from  a  refusal  of  the  trial  court  to  allow  him  to  amend  his  recogni- 
zance given  in  perfecting  his  appeal. 

Bassett,  Muse  <&  Muse,  for  appellant.  AssL  Atty.  Gen.  Davidson,  for  the 
State. 

White,  P.  J.  Appellant  was  convicted  in  the  court  below  upon  an  infor- 
mation charging  him  with  breaking,  pulling  down,  and  injuring  the  fence  of 
another,  in  violation  of  article  684  of  the  Penal  Code.  Judgment  was  entered 
against  him  on  November  21,  and,  his  motion  for  new  trial  having  been  over- 
ruled, he  gave  notice  of  appeal,  and  on  December  9th  entered  into  recognizance 
in  open  court  to  perfect  his  appeal.  In  this  recognizance  it  was  recited  that 
he  was  charged  in  the  county  court  with,  and  had  been  convicted  of,  ''mali- 
cious mischief. "  The  county  court  adjourned  its  term  on  December  9th,  the 
day  on  which  the  recognizance  for  appeal  was  entered  into.  On  December 
28th,  after  adjournment  and  during  vacation,  defendant  filed  an  application 
in  the  nature  of  a  petition  with  the  county  judge  to  have  his  recognizance 
amended  or  corrected  so  as  to  show  that,  instead  of  "malicious  mischief, "  the 
offense  charged  against  him,  and  of  which  he  had  been  convicted,  was  "un- 
lawfully breaking  and'  pulling  down  and  injuring  the  fence  of  another,"  etc. 
To  this  application  the  county  attorney  filed  exceptions,  which  may  be  summed 
up  to  the  effect,  viz.:  That  the  county  court  had  no  jurisdiction  over  the 
matter,  for  the  reason  that  the  cause  had  been  appealed  to  the  court  of  ap- 
peals and  the  appeal  perfected ,  that  to  allow  a  correction  or  change  of  the  re- 
cognizance in  the  manner  sought  would  be  tantamount  to  allowing  a  new  re- 
cognizance to  be  given ;  and  that  a  recognizance  for  appeal  could  only  be  en- 
tered into  during  the  term  at  which  the  conviction  was  had;  and  that  the 
court  could  not  enter,  nunc  pro  tunc,  at  a  subsequent  term,  a  sufficient  re- 
cognizance to  supply  the  place  of  a  defective  recognizance  after  appeal  had 
been  perfected.  At  a  hearing  of  the  application  in  chambers  the  county  judge 
overruled  the  exceptions  of  the  county  attorney  to  defendant's  application  and 
motion,  and  then  overruled  said  application  and  motion,  and  refused  to  amend 
and  correct  the  recognizance;  to  all  of  which  the  defendant  saved  his  bill  of 
exceptions,  and  submits  the  same  for  error  to  this  court. 

As  we  understand  it,  the  question  presented  has  already  been  substantially 
decided  by  this  court  in  Grant's  Case,  8  Tex.  App.  432,  where  it  is  said:  "The 
practice  of  amending  recognizances  after  the  terra  would  tend  to  beget  laxity 
and  conf  usion  in  the  administration  of  the  law,  and  might  oftentimes  frustrate 
justice  in  this  class  of  cases."  "The  recognizance  must  be  perfected  during 
the  term,  and  cannot  be  amended  or  entered  nunc  pro  tunc  at  a  subsequent 
term."  Willson,  Crim.  St.  §§  2648-2650.  And,  after  the  appeal  has  been  per- 
fected to  this  court,  we  know  of  no  authority  giving  the  court  below  jurisdic- 
tion to  amend  the  recognizance  which  has  been  given  to  perfect  the  appeal. 
The  court  below  did  not  err  in  overruling  defendant's  application  to  amend 
and  correct  the  recognizance. 

A  motion  is  here  made  by  the  assistant  attorney  general  to  dismiss  this  ap- 
peal because  the  recognizance  states  no  specific  offense  against  the  law.  The 
offense  stated  in  the  recognizance  is  "malicious  mischief."  There  is  no  such 
offense  per  se  known  to  our  law,  and  the  motion  must  be  sustained,  and  the 
appeal  dismissed.  McLaren  v.  State,  8  Tex.  App.  680;  Morris  v.  State,  4 
Tex.  App.  554;  Killingsworth  v.  State,  7  Tex.  App.  28;  Waterman  y.  State, 
8  Tex.  App.  671. 

The  motion  is  granted,  and  the  appeal  is  dismissed* 
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Reveal  9.  State, 

(Court  of  Appeals  of  Texas*    January  19, 1889.) 

Labobky— Weight  of  Evidence. 

A  horse  was  shown  to  have  been  stolen,  and  to  have  been  in  possession  of  defend- 
ant, who  proved  by  one  witness,  partly  corroborated  by  another,  that  he  obtained 
the  horse  from  one  M.  by  trading  a  brown  horse.  Several  witnesses  testified  in  re- 
buttal that  defendant  did  not  have  a  brown  horse,  and  others  testified  that  he  had 
casually  stated  that  he  obtained  the  horse  alleged  to  have  been  stolen  "from  a  man 
over  the  river, "  and  "from  his  uncle. n  The  latter  statement  was  proved  untrue. 
Held\  that  a  conviction  should  be  set  aside. 

Appeal  from  district  court,  Milam  county;  J.  N.  Henderson,  Judge. 

Bud  Reveal,  convicted  of  larceny  of  a  horse,  appeals.  The  state  proved  the 
disappearance  of  the  horse,  and  its  subsequent  discovery  in  the  hands  of  a 
third  person,  and  traced  it  back,  through  trades  and  exchanges,  to  defendant's 
possession. 

E\  X.  Antony  9  for  appellant.    AssU  Atty.  Ben.  Davidson,  for  the  State. 

Wiiason,  J.  A  witness  on  behalf  of  the  defendant  testified  positively  that 
the  defendant  acquired  the  alleged  stolen  horse  from  one  May,  by  trading  to 
said  May  therefor  a  brown  horse;  that  this  occurred  prior  to  the  time  when 
the  witnesses  for  the  state  saw  defendant  in  possession  of  the  stolen  horse; 
that  May  brought  said  horse  to  a  place  where  many  people  had  assembled  on 
the  occasion  of  a  horse-race,  and  endeavored  to  bet  the  same  on  the  said  race, 
and,  failing  in  this  endeavor,  proposed  to  sell  or  trade  said  horse;  and  that  de- 
fendant traded  for  the  horse  as  aforesaid.  There  is  no  testimony  directly  as-* 
sailing  the  credibility  of  said  witness,  or  directly  contradicting  any  of  his 
testimony.  It  was  corroborated  to  some  extent  by  the  testimony  of  another 
witness,  who  testified  that  he  saw  May  at  the  race  with  a  horse  similar  in  de- 
scription to  the  stolen  horse,  and  heard  May  and  defendant  discussing  a  trade 
about  said  horse.  To  destroy  the  effect  of  this  defensive  testimony,  the  state 
proved  negatively  by  several  witnesses  that  they  were  acquainted  with  the' 
property  owned  by  defendant,  and  he  did  not  own  a  brown  horse  at  the  time 
of  the  alleged  trade,  within  their  knowledge.  It  was  also  proved  that  on  one 
occasion,  while  defendant  had  possession  of  the  stolen  horse,  he  stated  that 
he  had  got  him  "from  a  man  over  the  river,"  and  on  another  occasion  he 
stated  that  he  got  him  Mf rom  his  uncle. "  It  is  shown  by  the  evidence  that,  if 
he  got  the  horse  from  May,  the  first  statement  is  true.  As  to  the  second 
statement  the  evidence  shows  it  to  be  untrue.  These  statements  were  casu- 
ally made  by  the  defendant  when  he  did  not  know  that  he  was  suspected  of 
the  theft  of  the  horse,  and  without  bis  right  to  said  horse  being  called  in  ques- 
tion. Having  been  made  under  such  circumstances,  they  cannot  be  regarded 
as  entitled  to  much  consideration.  Their  criminative  force  is  weak, — too  weak 
to  overcome  the  presumption  of  innocence,  when  that  presumption  is  sup- 
ported by  positive  evidence.  As  to  the  negative  testimony  that  defendant 
did  not  own  a  brown  horse  at  the  time  of  his  alleged  trade  with  May,  it  is  en- 
titled to  but  little,  if  any,  weight.  He  may  have  owned  such  a  horse  without 
the  knowledge  of  the  witnesses.  He  may' not  have  owned  such  a  horse,  and 
yet  he  may  have  traded  such  a  horse  to  May.  It  was  incumbent  on  the  state, 
we  think,  to  meet  the  defendant's  proof  of  a  lawful  acquisition  of  the  stolen 
horse  by  more  satisfactory  evidence  than  was  adduced.  If  May  did  not,  in 
fact,  trade  the  horse  to  defendant,  and  did  not  have  the  said  horse  in  his  pos- 
session at  the  race,  it  was  reasonable  to  suppose  that  these  facts  could  be 
readily  established,  as  the  race  and  alleged  trade  took  place  in  the  county  of 
the  prosecution,  and  many  persons  were  present  at  the  race,  and  in  the  town 
where  the  trade  is  stated  to  have  occurred. 

After  a  careful  consideration  0f  the  evidence  before  us,  we  conclude  that  it 
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does  not  sustain  the  conviction.    It  does  not  establish  the  guilt  of  defendant 
to  the  exclusion  of  a  reasonable  doubt,  in  our  minds,  and  we  are  unwilling 
to  sanction  the  conviction  upon  the  evidence. 
The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial* 


Rigby  v.  State. 

(Court  of  Appeals  of  Texas.    January  19,  1889.) 

Counties— Office**— Sales  to  Countt. 

Pen.  Code  Tex.  art.  260,  imposing  a  penalty  on  any  county  officer  who  shall  be- 
come interested  "in  the  purchase  or  sale  of  anything  made  for  or  on  account  of  such 
county, "  renders  such  officer  liable  for  selling  a  mule  to  the  county. 

Appeal  from  district  court,  Goliad  county;  H.  C.  Pleasants,  Judge. 
J.  O.  Bigby  was  indicted  for  selling  a  mule  to  the  county  while  he  was 
county  commissioner,  and  was  convicted,  and  appeals. 
AssL  Atty.  Gen.  Davidson,  for  the  State. 

W1LL8ON,  J.  Article  250  of  the  Penal  Code  is  as  follows:  "If  any  officer 
of  any  county  in  this  state,  or  of  any  city  or  town  therein,  shall  become  in 
any  manner  pecuniarily  interested  in  any  contract  made  by  such  county,  city, 
or  town,  through  its  agents  or  otherwise,  for  the  construction  or  repair  of  any 
bridge,  road,  street,  alley,  or  house,  or  any  other  work  undertaken  by  such 
county,  city,  or  town,  or  shall  become  interested  in  any  bid  or  proposal  for 
such  work,  or  in  the  purchase  or  sale  of  anything  made  for  or  on  account  of 
such  county,  city,  or  town,  or  who  shall  contract  for  or  receive  any  money  or 
property,  or  the  representative  of  either,  or  any  emolument  or  advantage 
whatsoever,  in  consideration  of  such  bid,  proposal,  contract,  purchase,  or 
sale,  he  shall  be  fined  in  a  sum  not  less  than  fifty  nor  more  than  five  hundred 
dollars.'1 

This  appeal  is  prosecuted  from  a  conviction  had  under  said  article,  the  in- 
dictment charging,  in  substance,  that  the  defendant,  while  a  county  commis- 
sioner of  Goliad  county,  sold  to  said  county  two  mules,  and  received  therefor 
from  said  county  $200.  Defendant  excepted  to  the  indictment  upon  the 
ground  that  it  did  not  charge  any  offense  against  the  law;  which  exception 
the  court  overruled.  It  is  contended  by  the  defendant  that  the  article  of  the 
Penal  Code  above  quoted  does  not  inhibit  a  county  officer  from  selling  prop- 
erty to  the  county,  unless  such  property  was  made  for  or  on  account  of  such 
county;  that  the  word  "made* "  in  said  article,  refers  to  the  word  " anything, " 
and  not  to  the  words  "purchase  or  sale."  We  do  not  agree  to  such  construc- 
tion of  the  article.  We  admit  that  the  language  of  that  portion  of  the  said 
article,  when  considered  without  reference  to  the  context,  or  without  inquiry 
as  to  the  legislative  intent,  would  warrant  the  interpretation  contended  for  by 
defendant;  but  when  viewed  in  connection  with  the  context,  and  with  ref- 
erence to  the  purpose  which  the  legislature  intended  to  effect  by  the  enact- 
ment of  the  statute,  such  an  interpretation  would,  in  our  judgment,  be  too 
restricted,  if  not  strained  and  unreasonable.  Manifestly,  the  legislature,  in 
enacting  the  statute,  intended  thereby  to  protect  counties,  cities,  and  towns 
from  official  peculation.  Such  peculation  was  the  evil  sought  to  be  sup- 
pressed ;  and  the  statute  strikes  at  the  very  root  of  the  evil,  by  making  it  an 
offense  for  any  officer  of  a  county,  city,  or  town  to  become  interested  pecun- 
iarily in  matters  wherein  such  corporations  are  pecuniarily  interested.  The 
purpose  of  such  statute  is  to  prevent  official  "rings"  from  being  formed  and 
operated  to  prey  upon  the  treasuries  of  counties,  cities,  and  towns;  to  prevent 
the  officers  of  such  corporations  from  using  their  official  knowledge  and  influ- 
ence to  their  individual  pecuniary  advantage  in  the  financial  transactions  of 
such.    The  objects  of  the  statute  would  be  but  partially  attained  if  such  of- 
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fleers  are  to  be  permitted  to  deal  with  tbeir  corporations  in  the  sale  and  pur- 
chase of  property.  We  can  perceive  no  reason  why  a  county  officer  should  be  • 
permitted  to  sell  a  mule  to  his  county,  and  yet  be  denied  the  privilege  of  mak- 
ing a  wagon  or  other  article  of  property  for  the  county  for  a  consideration. 
In  the  construction  of  a  statute,  the  legislative  intent,  if  that  intent  can  be 
ascertained,  must  govern,  even  over  the  literal  import  of  words,  and  without 
regard  to  grammatical  rules.  Willson,  Crim.  St.  §§  17-26.  Our  construc- 
tion of  the  statute  is  that  it  inhibits  every  officer  of  a  county,  city,  or  town 
from  selling  to  or  purchasing  from  such  corporation  any  property  whatever. 
This  construction  does  not,  we  think,  do  violence  to  the  language  of  the  stat- 
ute, and  is  the  only  construction  which  will  accord  with  what  we  believe  to 
be  the  intent  and  purpose  of  the  statute. 

We  therefore  hold  that  the  indictment  charges  an  offense  against  the  penal 
law  of  this  state,  and  that  the  exception  was  properly  overruled. 

We  find  no  error  in  the  conviction,  and  the  judgment  is  affirmed. 


Peace  t».  State. 
(Court  of  Appeals  of  Texas.    January  19, 1889.) 

1.  Criminal  Law— Continuance — Absent  Witnesses. 

On  a  murder  trial,  there  being  sufficient  proof  of  motive,  threats,  preparation, 
and  proximity  to  the  scene  of  murder,  and  there  being  evidence  that  defendant  had 
previously  been  one  of  a  party  to  hunt  for  certain  outlaws,  a  continuance  to  secure 
testimony  was  properly  refused,  where  the  testimony  would  simply  show  that  the 
outlaws  had  been  at  the  scene  of  the  murder  a  few  days  before,  suspiciously  search- 
ing for  defendant. 

3.  Same— Aotlu^-Indbtinitb  Exceptions. 

A  bill  of  exceptions  taken  generally  to  the  charge  of  the  court,  specifying  no  par- 
ticular error,  will  not  be  considered:;  but  the  charge  will  be  examined:  with  refer- 
ence only  to  fundamental  errors. 

Appeal  from  district  court,  De  Witt  county;  H.  C.  Pleasants,  Judge. 

One  Stonebraker,  while  standing  in  a  shed-room  of  the  house  on  the  ranch 
of  one  Rutledge,  in  De  Witt  county,  Tex.,  about  eight  miles  from  the  town  of 
Helena,  on  the  night  of  Monday,  August  15, 1887,  was  shot  and  killed  from 
ambush.  As  against  the  accused  the  state  proved  repeated  threats  to  kill  the 
deceased  on  the  first  opportunity,  some  of  them  uttered  recently  before  the 
killing.  As  motive,  it  proved  that  the  defendant  frequently  and  recently  de- 
nounced the  deceased  as  a  thief,  charging  that  he  had  stolen  a  buggy  and 
piano  from  the  estate  of  his  (defendant's)  deceased  sister,  and  a  feather-bed, 
but  recently,  from  him,  (defendant.)  It  was  proved  that  defendant  and  one 
Odam  lived  at  the  ranch  of  Rutledge,  being  employes  of  Rutledge.  Accord- 
ing to  Odam,  he  (Odam)  left  the  ranch  on  Saturday  evening,  defendant  hav- 
ing previously  left.  He  saw  defendant  in  Yorktown,  15  or  20  miles  from  the 
ranch,  as  late  as  noon  on  Monday, — the  fatal  day.  He  was  then  riding  Rut- 
ledge's  bay  horse,  and  said  that  he  was  going  to  Alice's  ranch,  18  miles  from 
Yorktown,  to  take  a  note  for  Rutledge.  Odam  saw  him  no  more  iwtil  his 
arrest  in  Helena  on  the  next  day,  when  he  was  riding  Rutiedge's  gray  horse, 
which,  when  last  seen  by  Odam,  was  on  the  ranch.  Odam  and  John  Rut- 
ledge left  Yorktown  together,  in  a  buggy,  to  go  to  the  ranch,  on  Monday  aft- 
ernoon. At  a  point  about  six  miles  from  the  ranch  they  passed  Stonebraker, 
Folzchinski,  and  Schneider,  driving  a  herd  of  cattle.  From  the  ranch  wit- 
ness went  back  to  help  Stonebraker  drive  his  cattle.  They  got  back  to  the 
ranch  just  after  dark,  and  while  witness  was  standing  on  the  gallery  wash- 
ing his  face,  and  Stonebraker  was  in  the  shed-room,  a  shot  was  fired  from  a 
shotgun  from  the  direction  of  the  fence.  Stonebraker  was  killed,  and  Odam 
wounded  by  one  buckshot,  in  the  hip.  Witness  then  went  to  Helena,  and 
notified  Mr.  Rutledge  (who  did  not  stop  at  the  ranch)  and  the  sheriff.    There 
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was  a  double-barreled  shotgun  at  the  ranch  when  witness  left  on  Saturday 
evening.    He  looked  for  it  on  Tuesday  morning,  but  had  never  found  it. 

It  was  proved  that  defendant  did  not  go  to  Allee's  ranch  on  Monday*  after 
seeing  Odam.  He  reaehed  Helena  about  midnight,  and  reported  to  Butledge 
that,  hearing  Allee  was  not  at  home,  he  abandoned  the  trip.  When  told,  on 
Tuesday  morning,  of  the  killing  of  Stonebraker,  he  said  that  it  was  the  first 
news  he  had  heard  of  it.  Two  or  three  parties  testified  that  they  saw  de- 
fendant on  the  afternoon  of  the  fatal  Monday,  traveling  the  main  road  from 
Yorktown  to  the  neighborhood  of  But  ledge's  ranch.  One  of  those  witnesses 
testified  that  shortly  before  sunset  defendant  left  the  main  road  at  a  point 
where  the  path  to  Butledge's  ranch  leaves  it,  and  rode  towards  the  ranch. 
He  was  then  riding  a  gray  horse. 

The  proof  showed  that  defendant  had  frequently  been  one  of  a  party  to 
search  for,  for  the  purpose  of  arresting,  two  noted  outlaws,  named,  respect- 
ively, Schneider  and  Jacobs.  The  continuance  was  asked  for  to  secure  a  witness 
who  would  testify  that  a  few  days  before  the  killing  two  men  came  to  But- 
ledge's  ranch,  and  asked  for  defendant  and  Odam,  and,  on  being  told  they 
were  not  there,  looked  carefully  through  the  house,  and  otherwise  excited  the 
suspicion  of  the  witness.  By  another  absent  witness  the  defendant  expected 
to  prove  that  he  f  the  said  witness)  saw  the  said  Jacobs  and  Schneider  in  the 
neighborhood  of  Butledge's  ranch  a  day  or  two  before  the  killing. 

A*8t.  Atty.  Gen.  DavicUron  and  Fly  &  Davidson,  for  the  State. 

White,  P.  J.  Appellant  was  indicted  and  tried  in  the  lower  court  for  the 
murder  of  one  Stonebraker.  He  was  found  guilty  of  murder  in  the  first  de- 
gree, with  his  punishment  affixed  by  the  verdict  and  judgment  at  imprison- 
ment for  life  in  the  penitentiary.  No  appearance  has  been  entered,  nor  briefs 
filed  for  him  by  counsel  on  this  appeal,  notwithstanding  which  we  have  most 
carefully  considered  the  entire  record  to  ascertain  if  any  error  had  been  com- 
mitted in  the  conduct  of  the  trial  in  the  lower  court. 

Defendant  made  a  motion  for  continuance,  which  was  overruled,  and  an 
exception  was  duly  reserved  to  the  ruling.  In  the  light  of  the  other  testi- 
mony which  was  adduced,  we  do  not  believe  that  the  proposed  absent  testi- 
mony, even  if  we  should  concede  that  it  was  admissible,  and  probably  true, 
would  have  been  of  any  materiality  in  affecting  the  result  of  the  trial. 

The  only  other  bill  of  exceptions  was  reserved  to  the  charge  of  the  court 
It  points  out  no  particular  error.  A  general  rule,  well  established,  is  that  Ma 
bill  of  exceptions  taken  generally  to  the  charge  of  the  court,  specifying  no  par- 
ticular error  or  errors,  has  no  standing,  and  will  not  be  considered  by  this 
court.  In  the  absence  of  a  proper  bill  of  exceptions,  this  court  will  examine 
the  charge  of  the  trial  court  only  with  regard  to  fundamental  errors,  or  such 
as,  under  all  the  circumstances  of  the  case,  were  calculated  to  injure  the  rights 
of  the  accused."  Smith  v.  State,  22  Tex.  App.  316, 3  S.  W.  Bep.  684;  Will- 
iams v.  State,  22  Tex.  App.  497,  4  S.  W.  Bep.  64;  Cordtoay's  Cote,  25  Tex. 
App.  405,  8  S.  W.  Bep.  670.  We  find  no  such  error  in  the  charge  of  the 
court  as  would  authorize  a  reversal  of  the  judgment. 

It  only  remains  to  consider  the  sufficiency  of  the  evidence  to  support  the 
verdict  and  judgment.  Without  recapitulating  the  facts,  which  will  be  re- 
ported, suffice  it  to  say  that  the  testimony,  though  circumstantial,  establishes 
sufficiently  motive,  threats,  preparation,  and  proximity  to  the  scene  of  the 
homicide  on  the  part  of  this  appellant,  besides  other  circumstances  of  inculpa- 
tory character.  The  verdict  and  judgment  are  supported  sufficiently  by  the 
evidence,  and  we  would  not  be  warranted  in  interfering  with  them* 

The  judgment  is  affirmed. 
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Duggeb  19.  State. 
{Court  of  Appeals  of  Texas.    January  28, 1880.) 

1.  Homicide— Accomplice— Sufficiency  of  Kttdbnch. 

Testimony  of  a  single  witness  that  defendant  asked  him  if  he  would  go  with, 
others  to  rob  or  kill  deceased,  and  on  witness  refusing,  and  asking  the  names  of 
the  others,  that  defendant  said  he  had  told  him  too  much  already;  also  that  defend- 
ant said  his  own  part  would  be  to  find  deceased  and  see  that  it  was  done  complete; 
also  that,  after  the  deed  was  done,  defendant  told  him  that  he  would  be  killed  if  he- 
told  of  the  conversation,— is  not  sufficient  to  convict  defendant  as  accomplice  in  the^ 
murder. 

&  Same— Instructions. 

Where  defendant  is  charged  as  accomplice  in  a  murder,  the  court  should  dis- 
tinctly Instruct  that,  in  order  to  convict,  toe  jury  must  believe  that  defendant  was 
not  present  at  the  commission  of  the  murder,  and  that  it  was  committed  by  a  per- 
son or  persons  who  had  been  advised,  commanded,  or  encouraged  by  defendant  to 
commit  it. 

8.  Indictment— Description  or  the  Persons.     . 

Code  Grim.  Proc.  Tex.  arts.  430-436,  requiring  the  name  of  the  accused  to  be  al- 
leged in  the  indictment,  if  known,  or,  if  unknown,  that  a  reasonably  accurate  de- 
scription be  given,  do  not  require,  where  the  accused  is  charged  as  accomplice, 
that  the  names  or  a  description  of  the  principals  be  set  out. 

Appeal  from  district  court,  Lampasas  county;  W.  A.  Blackburn,  Judge,. 
Jerry  Dogger,  convicted  as  accomplice  in  murder,  appeals. 
A.  Q.  Walker  and  J.  L.  Lewie*  for  appellant.    AsaU  Atty.  Qen.  Davidson* 
for  the  State. 

Willson,  J.  There  are  two  counts  in  the  indictment.  The  first  charges 
that  the  defendant,  and  a  certain  other  person  or  persons  to  the  grand  juror* 
unknown,  acting  together,  with  malice  aforethought,  did  kill  and  murder  El- 
lick  Brown,  etc.  The  second  ctiarges  that  certain  persons  to  the  grand  Ju- 
rors unknown,  and  whom  the  grand  jurors  are  unable  to  describe,  did  kill  and 
murder  said  Ellick  Brown;  and  that  the  defendant,  prior  to  the  commission 
of  the  said  murder  by  said  unknown  persons,  did  unlawfully,  willfully,,  and 
of  his  malice  aforethought,  advise,  command,  and  encourage  said  unknown 
persons  to  commit  said  murder, — the  said  defendant  not  being  present  at  the 
commission  of  said  murder  by  said  unknown  persons.  On  the  trial  of  the 
case,  after  the  evidence  had  been  introduced,  the  district  attorney  abandoned 
the  first  count,  and  dismissed  the  same,  relying  upon  the  second  count  only 
for  a  conviction,  and  a  conviction  was  had  upon  said  second  count;  the  pun* 
ishment  assessed  being  confinement  for  life  in  the  penitentiary. 

Defendant  excepted  to  the  indictment,  because  it  does  not  allege  the  names- 
of  the  unknown  person  or  persons  who  committed  the  murder,  or  give  any  de- 
scription of  them.  We  are  of  opinion  that  the  court  did  not  err  in  overruling 
the  exception.  Those  provisions  of  our  Code  which  require  the  name  of  the 
accused  to  be  alleged  in  the  indictment  if  known,  or,  if  unknown,  that  a  rea- 
sonably accurate  description  of  him  be  given,  (Code  Crim.  Proc.  arts.  420-425,) 
are  not  applicable  in  this  case,  because  said  unknown  person  or  persons  are  not 
the  "accused."  The  defendant,  Jerry  Dugger,  is  the  " accused "  in  this  in- 
dictment, and  is  named  as  such  in  the  indictment  The  other  person  or  per- 
sons, being  unknown,  could  neither  be  named  nor  described,  nor  was  it  essen- 
tial to  this  prosecution  that  they  should  be,  nor  was  it  essential  to  a  conviction* 
of  the  defendant  that  the  evidence  should  disclose  who  they  were. 

In  support  of  the  second  count  in  the  indictment — the  count  upon  which 
this  conviction  is  based — there  is  no  testimony,  except  that  of  the  witness- 
Bright.  He  testified,  in  substance,  that  a  month,  or  perhaps  two  months, 
prior  to  the  murder,  the  defendant  said  to  him  that  Brown  would  some  day 
be  killed*  and  that  his  money  would  be  the  inducement.  He  then  asked  wit- 
ness if  he  thought  that  Brown  had  any  money  around  him.  Witness  replied 
that  he  did  not  know,  but  that  sometimes  he  did  have.    He  then  said  that  if 
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Brown  bad  any  money  around  him  a  person  would  have  to  hang  him,  bruise 
him  up,  and  may  be  to  burn  him,  before  he  would  give  it  up,  or  tell  where  it 
was.  He  then  asked  witness  if  he  (witness)  would  go  in  with  some  men  to 
rob  or  kill  Brown.  Witness  answered,  "No;"  and  after  the  lapse  of  about  an 
hour  asked  the  defendant  if  he  would  tell  him  the  names  of  the  men,  and  de- 
fendant answered :  " I  have  told  you  too  much  already."  Witness  then  asked 
him  what  part  he  would  perform.  He  said  all  he  would  have  to  do  would  be  to 
find  him,  and  see  that  it  was  done  complete.  Said  witness  testified,  further, 
that  about  one  week  after  the  murder  defendant  called  his  attention  to  the  con- 
versation above  related,  and  told  him  not  to  tell  anything  about  it,  and  stated 
that,  if  he  did  tell  about  it,  he  would  be  killed. 

Is  this  testimony  sufficient  to  sustain  this  conviction?  We  are  clearly  of 
tfie  opinion  that  it  is  not.  It  does  not  show  that  the  unknown  murderer  or 
murderers  were  advised,  commanded,  or  encouraged  by  the  defendant  in  the 
commission  of  the  crime.  It  does  not  show  that  the  "men"  to  whom  he  al- 
luded in  the  conversation  with  the  witness  Bright  were  the  murderers  of 
Brown.  Brown  may  have  been  murdered  by  other  men  than  those;  by  men 
whom  the  defendant  did  not  know,  or  had  never  seen,  and,  if  so,  he  certainly 
was  not  an  accomplice  in  the  murder.  It  is  not  pretended  that  the  witness 
Bright  was  a  principal  in  the  murder,  and  Bright  is  the  only  known  person 
who  was  advised,  commanded,  or  encouraged  by  the  defendant  to  commit  the 
murder.  It  may  be  that  the  defendant  was  an  accomplice  in  the  atrocious 
crime  shown  by  the  evidence  to  have  been  perpetrated  by  some  person  or  per- 
sons, but  we  cannot  pronounce  his  guilt  legally  from  the  evidence  before  us. 
If  the  witness  Bright  is  to  be  credited,  there  is  strong  ground  for  suspecting 
that  the  defendant  was  in  some  way  criminally  connected  with  the  murder; 
but  suspicion  is  not  proof,  and  the  law  demands  proof,  and  such  proof  as 
leaves  no  room  for  reasonable  doubt  of  guilt. 

With  respect  to  the  charge  of  the  court,  we  do  not  think  it  subject  to  the 
objections  made  to  it.  It  is,  in  our  opinion,  a  clear  and  correct  exposition  of 
the  law  of  the  case,  except,  perhaps,  that  it  should  have  more  distinctly  in- 
structed the  jury  that  to  find  the  defendant  guilty  they  must  believe  from  the  • 
evidence  that  the  defendant  was  not  present  at  the  commission  of  the  murder, 
and  that  the  murder  was  committed  by  a  person  or  persons  who  bad  been  ad- 
vised, commanded,  or  encouraged  by  the  defendant  to  commit  it. 

Because  the  evidence  does  not  sustain  the  conviction  the  judgment  is  re- 
versed, and  the  cause  remanded. 


Alexander  t>.  State. 

(Court  of  Appeals  of  Texas.    January  88, 18S9.) 

Chattel  Mortgages— Fraud clent  Sale  op  Mortgaged  Property— Ixdictmext. 

An  indictment  for  fraudulent  sale  of  mortgaged  property  must  allege  the  m 

of  the  person  to  whom  it  was  sold,  or  that  such  name  is  unknown  to  the  grand  jury. 

Appeal  from  district  court,  Travis  county;  W.  M.  Key,  Judge. 
James  Alexander,  convicted  of  the  fraudulent  sale  or  disposition  of  mort- 
gaged property,  appeals. 

AssU  Atty.  Gen,  Davidson,  for  the  State. 

AVillson,  J.  This  conviction  is  for  the  fraudulent  sale  and  disposition  of 
mortgaged  property.  It  is  not  alleged  in  the  indictment  to  whom  the  defend- 
ant sold  or  disposed  of  the  property,  or  that  such  person  was  unknown  to  the 
grand  jury.  It  is  essential  that  the  name  of  the  person  to  whom  the  property 
was  sold  or  disposed  of  should  be  alleged,  or  that  it  be  alleged  that  the  name 
of  such  person  was  unknown  to  the  grand  jury;  and  the  omission  of  such  an 
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allegation  is  a  substantia]  and  fatal  defect  in  the  indictment.    Presley* 8  Case, 
24  Tex.  App.  494,  6  S.  W.  Rep.  540. 

Because  the  indictment  is  insufficient,  the  judgment  is  reversed,  and  the 
prosecution  dismissed. 

Shepherd  t>.  Jernigan. 
(Supreme  Court  of  Arkansas.    March  2, 1889.) 

1.  Tenawct  in  Common  and  Joiwt  Tbnawot— Cokvbtanc*  bt  Tbnjlht  nr  Commok. 
Where  tenants  in  common  of  a  tract  of  land  have  laid  it  off  into  town  lota,  one 
tenant  may  convey  Mb  interest  in  a  single  lot  to  a  stranger. 
B.  Ejbctmbnt— Improvements— Notiob  of  Adverse  Titlb. 

Constructive  notice  of  title,  such  as  is  implied  from  the  registry  of  a  deed,  is  not 
alone  sufficient  to  preclude  an  occupant  from  the  benefits  of  the  betterment  act. 

Appeal  from  circuit  court,  Carroll  county;  J.  M.  Pittman,  Judge. 
Crump  <ft  Wat  kins,  for  appellant.    Appellee,  pro  se. 

Oooerill,  C.  J.  This  ia  an  action  of  ejectment.  The  plaintiff  and  defend- 
ant were  in  fact  tenants  in  common,  though  the  deed  of  each  to  the  town  lot 
in  controversy  purported  to  convey  the  entire  interest.  The  lot  was  a  part  of 
an  80-acre  tract  which  had  been  patented  to  one  Evans,  who  sold  an  undi- 
vided interest  in  it  to  D.  B.  Jernigan.  It  was  then  laid  off  into  town  lots  by 
them,  and  D.  B.  Jernigan  conveyed  his  interest  in  the  lot  in  suit  by  deed,  as 
mentioned  above,  to  the  plaintiff.  The  Eureka  Improvement  Company  after- 
wards obtained  conveyance  from  D.  B.  Jernigan  and  the  other  grantees  of 
Evans  to  the  entire  interest  in  the  80  acres.  The  defendant  is  the  grantee  of 
the  Eureka  Improvement  Company.  The  plaintiff's  deed  was  recorded  when 
D.  B.  Jernigan  made  the  second  transfer.  The  cause  was  submitted  to  the 
court  without  a  jury.  The  defendant  asked  the  court  to  declare  the  deed  of 
D.  B.  Jernigan  to  the  plaintiff  of  no  effect,  upon  the  ground  that  it  was  an 
.  attempt  by  one  tenant  in  common  to  convey  a  part  of  a  larger  tract  owned  in 
common  by  him  and  others,  but  the  court  refused  the  request,  and  ruled  that, 
the  common  estate  having  been  divided  into  lots  by  the  consent  of  the  own- 
ers, a  conveyance  by  one  tenant  of  any  lot  carried  the  title  to  his  entire  inter- 
est therein. 

The  evidence  tended  to  show  that  the  defendant  had  entered  into  possession 
and  made  valuable  improvements  upon  the  land  under  the  belief  that  he  was 
the  sole  owner,  but  the  court  ref useJj  to  allow  him  the  beneQt  of  the  better- 
ment act,  upon  the  ground  that  the  plaintiff's  deed  was  of  record  when 
the  defendant's  grantor  obtained  its  title.  These  two  propositions  pre- 
sent the  questions  raised  by  the  appeal.  The  judgment  was  for  the  plaintiff 
for  an  undivided  one-fifth  of  the  lot. 

Whether  one  tenant  in  common  can  convey  his  share  of  a  specific  portion 
of  a  larger  joint  estate  is  a  question  upon  which  the  authorities  are  not  har- 
monious. See  Freem.  Co-Tenancy,  §199  et  seq.;  8  Washb.  Real  Prop.  *  565, 
§  25a;  1  Washb.  Real  Prop.  *  417;  Tied.  Real  Prop.  §  258.  But  where  sev- 
eral parcels  of  land  are  held  in  common  by  the  same  parties,  the  rule  is  that 
either  may  convey  his  interest  in  a  separate  parcel.  This  is  true  even  in  ju- 
risdictions which  deny  the  right  of  the  tenant  to  made  a  valid  conveyance  to 
a  several  part  of  a  larger  joint  estate;  and  where  the  subject  of  the  tenancy 
is  a  single  tract  of  land,  the  co-tenants  may,  by  agreement,  convert  it  into  sev- 
eral smaller  tracts,  as  by  laying  it  off  into  town  lots,  and  so  become  co-tenants 
of  each  lot,  and  each  is  thereafter  capable  of  conveying  his  interest  in  any  of 
the  several  parcels.  Freem.  Co-Tenancy,  §  208.  The  authorities  are  reviewed, 
and  the  question  ably  presented,  in  the  case  of  Butler  v.  Roys,  25  Mich.  54. 
See,  also,  Prirnm  v.  Walker,  38  Mo.  99;  Barnhart  v.  Campbell,  50  Mo.  597; 
Markoe  v.  Wakeman,  107  111.  262;  Green  v.  Arnold,  11  R.  I.  S^q 
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The  objection  urged  to  the  legality  of  the  conveyance  in  this  class  of  < 
is  that  it  impairs  the  right  of  the  other  co-tenant  in  respect  to  partition ;  that 
instead  of  giving  him  his  share  in  one  parcel  as  he  might  have  if  there  bad 
been  no  conveyance  by  his  co-tenant,  it  would  require  him  to  take  it  in  many 
distinct  parcels.  No  question  of  partition  arises  in  this  cause,  and  whether 
partition  would  be  directed  in  favor  of  the  tenant  whose  interest  remains  in- 
tact, without  reference  to  his  co-tenant' a  conveyances,  or  whether  those  con- 
veyances are,  in  contemplation  of  the  law,  no  prejudice  to  the  co-tenant,  are 
questions  not  germane  to  oar  inquiry.  See  authorities  supra,  and  Stark  ▼. 
Barrett,  15  Gal.  862;  Gates  v.  Salmon*  35  Cal.  588;  Sutter  v.  Ban  Francisco, 
86  Gal.  116;  Robinett  v.  Preston's  Heirs,  2  Rob.  (Va.)  278. 

If  the  plaintiff's  grantor,  who  was  co-tenant  of  the  entire  tract,  had  been 
excluded  from  the  participation  in  the  possession  of  the  particular  parcel  in 
suit,  he  might  have  maintained  his  action  of  ejectment  for  that  parcel  alone; 
but,  as  to  the  possession  of  that  parcel,  the  plaintiff's  attitude  is  as  good  as 
his  grantor's,  and  it  is  no  prejudice  to  the  defendant  to  permit  the  grantee  of 
his  co-tenant  to  enjoy  the  fruits  of  a  parcel  of  the  undivided  property.  If, 
however,  the  defendant  has  improved  the  land  in  good  faith,  under  the  belief 
that  he  was  the  sole  owner,  he  is  entitled  to  pay  for  his  improvements  by  the 
terms  of  the  betterment  act.  Constructive  notice  of  title,  such  as  is  implied 
from  the  registry  of  a  deed,  is  not  in  itself  sufficient  to  preclude  an  occupant 
from  its  benefits.  Beard  v.  Dansby,  48  Ark.  186,  2  S.  W.  Rep.  701.  The 
plaintiff  must,  therefore,  pay  one-fifth  of  the  value  of  the  improvements  be- 
fore he  can  be  let  into  possession. 

The  judgment  refusing  to  allow  the  defendant  for  improvements  is  reversed, 
and  the  cause  will  be  remanded  for  further  proceedings  in  that  regard.  The 
judgment  of  recovery  is  affirmed,  but  shall  not  be  executed  until  the  further 
order  of  the  Carroll  circuit  court. 


Kansas  City,  S.  &  M.  R.  Co.  «.  Oyleb  et  al. 

(Supreme  Court  of  Arkansas.    March  8, 1889.) 

Appeai/— Pbactiob— Record— Certificate  of  Evidbxor. 

A  certificate  reciting  that  the  foregoing  bill  is  presented  on  the  first  day  of  the 
term,  pursuant  to  an  order  entered  last  term,  by  counsel  for  defendant,  and  thai 
"no  counsel  appearing  for  the  plaintiffs,  I  am  unable  to  remember  the  testimony  as 
given  upon  the  hearing,  but  I  hare  no  reason  to  doubt  it  is  correctly  set  forth, "  and 
therefore  said  bill  is  signed,  will  not  admit  of  the  consideration  of  questions  arising 
on  the  evidence. 

Appeal  from  circuit  court,  Sharp  county;  K.  H.  Powell,  Judge. 

Action  by  Oyler,  Partee  &  Co.  against  the  Kansas  City,  Springfield  &  Mem- 
phis Railroad  Company.    Judgment  for  plaintiffs.    Defendant  appeals. 

C.  H.  Trimble  and  Newman  Erb,  for  appellant.  S.  if.  Davidson  and  /. 
B.  McCaUb,  for  appellees. 

Cockrill,  C.  J.  The  question  raised  by  the  appellees  on  the  threshold  of 
this  appeal  goes  to  the  validity  of  the  bill  of  exceptions. 

The  certificate  of  the  circuit  judge,  who  tried  the  cause,  to  the  bill  of  ex- 
ceptions is  as  follows:  "The  foregoing  bill  of  exceptions  is  presented  to  me 
this  first  day  of  the  April  term  of  the  circuit  court  of  Sharp  county  by  coun- 
sel for  defendant,  as  prepared  by  him,  pursuant  to  an  order  of  court  entered 
of  record  herein  at  the  last  term  of  this  court.  No  counsel  appearing  for  the 
plaintiffs,  I  am  unable  to  remember  the  testimony  as  given  upon  the  hearing, 
but  I  have  no  reason  to  doubt  it  is  correctly  set  forth  in  the  foregoing  bill  of 
exceptions.  Therefore,  the  said  bill  of  exceptions  is  now  by  me  signed  and 
made  part  of  the  record  in  this  cause,  with  this  explanation. " 

The  object  of  the  statute  in  requiring  the  circuit  judge  to  sign  a  bill  of  ex- 
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captions  is  to  furnish  a  certain  test  of  its  accuracy.  When  he  allows  the  bill, 
and  affixes  his  signature  to  it  as  a  witness  of  the  fact,  we  take  its  contents  as 
conclusive  evidence  of  tho3e  proceedings  which  do  not  otherwise  appear  of 
record.  If  the  bill  of  exceptions  is  not  allowed  by  the  judge,  and  not  other- 
wise proved  as  the  statute  permits,  the  benefit  of  the  exceptions  that  are  re- 
quired to  be  preserved  in  that  way  is  lost.  Now  the  only  questions  that  can 
be  seriously  urged  for  a  reversal  of  the  judgment  in  this  cause  arise  upon 
the  evidence.  But  the  circuit  judge  refuses  to  certify  that  the  transcript  con- 
tains all  or  indeed  any  of  the  evidence  that  was  heard  by  the  jury.  The  cir- 
cumstance that  he  has  no  reason  to  doubt  that  the  bill,  as  prepared  by  the  at- 
torney for  the  appellant,  is  correct,  goes  only  to  show  his  confidence  in  the 
attorney's  probity;  but  as  he  was  unwilling  to  accept  the  bill  as  a  true  narra- 
tive of  the  proceedings,  and  sign  it  for  the  purpose  of  evidencing  that  fact,  it 
did  not  serve  the  office  of  bringing  the  exceptions  upon  the  record. 

The  appellant's  condition  comes  of  the  unfortunate  practice  of  postponing 
the  presentation  of  bills  of  exceptions  to  time  remote  from  the  trial.  Tiie 
statute  permits  it,  to  prevent  delay,  or  a  failure  of  justice,  but  it  is  intended 
to  be  applied  only  in  cases  of  necessity.  Carroll  v.  Pryor,  38  Ark.  283.  It 
was  to  prevent  such  a  contingency  that  the  exceptions  were  formerly  re- 
quired to  be  reduced  to  writing,  signed,  and  made  a  part  of  the  record  at  the 
trial. 

In  Wright  v.  Sharp,  1  Salk.  288,  Holt,  G.  J.,  predicted  just  the  result 
we  have  here.  "If  this  practice  should  prevail,"  said  he,  "the  judge  would 
be  in  a  strange  condition.  He  forgets  the  exception,  and  refuses  to  sign  the 
bill,  so  an  action  must  be  brought."  But  since  the  practice  does  prevail,  "it 
is  to  be  presumed, "  as  was  said  by  the  supreme  court  of  Kentucky,  "that  an 
application  for  an  extension  must  be  shown  to  be  absolutely  indispensable  be- 
fore the  judge  will  grant  it,  and  therefore  thatfuch  a  case  will  seldom  occur." 
Meaux  v.  Meaux,  81  Ky.  477.  But  the  appellant  asked  and  obtained  the  ex- 
tension, and,  when  the  court  refused  to  attest  the  accuracy  of  the  bill,  took 
no  other  steps  to  bring  the  matters  now  complained  of  upon  the  record. 

The  judgment  is  affirmed. 

Springfield  &  M.  R.  Co.  t>.  Stewart. 

(Supreme  Court  of  Arkansas,    March  8, 1888.) 

Vixdob  Am  Vhwdee— Vendor's  Lien— Contract. 

Plaintiff  conveyed  land  to  defendant  company  for  right  of  way  and  depot  pur- 
poses, and  took  the  notes  of  citisens  of  the  county  through  which  the  railroad  ran 
for  the  purchase  price,  payable  when  the  right  of  way  and  depot  grounds  should  be 
laid  off  and  established.  The  right  of  way  and  depot  were  established  by  defend- 
ant, but  the  purchase  price  was  not  paid  by  the  citizens.  Held,  that  plaintiff  had 
no  lien  on  the  land  for  the  purchase  money,  as  it  was  intended  that  the  defendant 
should  take  the  land  unincumbered  by  any  lien,  and  that  plaintiff  would  rely  on 
the  notes  for  the  purchase  money. 

Appeal  from  circuit  court,  Crittenden  county;  J.  £.  Riddick,  Judge. 

Action  by  Stewart  against  the  Springfield  &  Memphis  Railroad  Company 
to  have  a  deed  of  land  for  defendant's  right  of  way  and  depot  set  aside*  as  ob- 
tained by  fraud  and  undue  influence,  and  for  damages  sustained  by  reason  of 
the  building  of  defendant's  road.  The  lower  court  refused  to  set  aside  the 
deed  and  assess  damages,  but  held  that  the  purchase  money  had  not  been 
made,  and  that  plaintiff  had  a  lien  on  the  land  for  the  unpaid  purchase  money, 
and  ordered  the  land  sold  to  pay  the  same.    Defendant  appealed. 

C.  H.  Trimble  and  Newman  Brb,  for  appellant.    0.  P.  Lyles,  for  appellee. 

Battle,  J.  In  the  course  of  the  construction  of  its  road  appellant  pro- 
posed to  certain  citizens  of  Marion  county,  in  this  state,  that  it  would  build 
its  road  to  Marion,  and  locate  a  depot  there,  on  certain  ground,  if  tbey  would 
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procure,  and  cause  to  be  conveyed  to  It,  free  of  charge,  certain  land  for  right 
of  way  and  station  purposes,  a  part  of  which  belonged  to  appellee.  The  citi- 
zens referred  to  accepted  the  proposition,  and  caused  appellee  to  convey  so 
much  of  the  land  as  belonged  to  her  to  the  appellant,  and  executed  to  her 
their  obligation  to  pay  her  $50  an  acre  for  the  land  so  conveyed,  when  the 
right  of  way  and  depot  grounds  of  appellant  should  be  laid  off  and  established 
as  proposed.  The  road  and  depot  were  established  according  to  agreement. 
Afterwards,  appellee  brought  this  suit  against  appellant  to  have  her  deed  set 
aside  on  the  ground  of  fraud  and  undue  influence  practiced  on  her  in  its  pro- 
curement, and  for  damages  sustained  by  her  by  reason  of  the  building  of  ap- 
pellant's road.  Appellee  answered,  denying  that  the  deed  was  obtained 
through  fraud  and  undue  influence,  and  setting  up  the  agreement  with  the 
citizens  of  Marion,  and  the  purchase  of  the  land,  and  the  obligation  to  pay  the 
purchase  money,  in  defense.  The  court  refused  to  set  aside  the  deed  and  as- 
sess damages,  but  held  that  the  obligation  for  the  purchase  money  had  not 
been  paid,  and  that  the  appellee  had  a  lien  on  the  land  conveyed  by  her  for 
the  unpaid  purchase  money,  and  ordered  it  to  be  sold  to  pay  the  same,  and 
defendant  appealed. 

The  evidence  before  the  court  was  not  sufficient  to  show  that  the  deed  exe- 
cuted by  appellee  was  obtained  through  fraud  and  undue  Influence.  The  only 
question  in  the  case  is,  has  appellee  a  lien  on  the  land  conveyed  by  her  for  the 
unpaid  purchase  money  V  A  yendor  of  real  estate  has  an  equitable  lien  thereon 
for  the  unpaid  purchase  money,  although  he  conveyed  it  to  the  purchaser  by 
an  absolute  deed.  He  may,  however,  waive  the  lien,  expressly,  or  by  any 
act  which  manifests  an  intention  to  do  so.  The  acceptance  of  personal  secu- 
rity for  the  purchase  money  other  than  the  note  of  the  vendee  is  prima  facte 
evidence  of  such  intention.  Lavender  v.  Abbott,  80  Ark.  172;  Mopes  v. 
Hendry,  88  Ark.  240;  Stroud  v.  Pace,  85  Ark.  100;  Richardson  v.  Qreen,  46 
Ark.  270. 

In  this  case  the  evidence  shows  that  it  was  understood  that  the  land  was  to 
be  conveyed  to  appellant  on  the  condition  that  the  right  of  way  and  depot 
would  be  located  as  before  stated.  Appellant  was  to  do  or  give  nothing  more 
in  the  purchase  of  the  land.  To  relieve  it  of  any  further  obligation,  certain 
citizens  undertook  to  pay  the  purchase  money,  and,  to  carry  into  effect  this 
undertaking,  executed  their  obligation,  and  appellee  accepted  it.  A  part  of 
the  purchase  money  was  paid  by  one  of  the  citizens.  We  think  it  is  clear 
that  the  intention  of  all  parties  concerned  was  that  the  appellant  should  take 
the  land  unincumbered  by  any  lien,  and  that  appellee  would  rely  solely  on  the 
obligation  given  to  her  for  the  collection  of  the  purchase  .money. 

The  Judgment  of  the  circuit  court  is  therefore  reversed,  and  appellee's  com- 
plaint is  dismissed,  without  prejudice  to  her  right  to  bring  an  action  for  dam- 
ages suffered  by  reason  of  the  unskillful  construction  of  appellant's  road,  and 
the  appropriation,  or  the  partial  or  total  destruction,  of  property  by  appellant 
which  was  not  conveyed  to  it  by  appellee. 


Liqon  et  al.  t>.  Equitable  Fire  Ins.  Co. 
(Supreme  Court  of  Tennessee.    February  28, 1888.) 

Insurance— Proofs  of  Loss— "Waiver. 

Ad  insurance  company  was  promptly  notified  of  the  burning  of  an  insured  build- 
ing, and  sent  its  adjuster  to  visit  plaintiffs,  the  policy-holders,  and,  at  the  adjuster* 
request,  they  furnished  a  contractor  to  estimate  the  cost  of  replacing  the  burned 
building,  but  he  declined  to  make  the  estimates,  and  the  adjuster  then  procured  an- 
other contractor,  who  made  the  estimates,  and  the  adjuster  offered  to  settle  on  the 
basis  of  the  estimates  so  made,  but  plaintiffs  declined.  Plaintiffs  afterwards  sent 
formal,  verified  u proofs  of  loss"  to  the  company,  according  to  their  understanding 
of  the  policy,  and  in  substantial  compliance  therewith,  but  the  company  returned 
these  proofs,  saying  that  they  were  incomplete,  and  not  in  accordance  with  the 
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policy,  and  also  that  they  required  fall  specifications  and  plans  of  the  building,  and 
an  estimate  of  the  cost  of  repairing  the  same,  by  a  competent  contractor,  and  that, 
if  there  was  overinsurance  on  the  building,  the  poller  was  void.  The  policy  re 
quired  preliminary  proofs  of  loss  to  be  furnished  without  request,  hut  mans  and 
specifications  were  to  be  furnished  "if  requested."  In  an  action  on  the  policy, 
held,  that  further  proofs  of  loss  and  specifications  had  been  waived. 

Appeal  from  circuit  court,  Wilson  county;  Robert  Cantrell,  Judge. 

Action  by  Richard  Ligon  and  another,  administrators,  against  the  Equita- 
ble Insurance  Company.    Judgment  for  defendant,  and  plaintiffs  appeal. 

J.  C.  Sanders  and  /.  P.  Eastman,  for  appellants.  Tarver  <ft  Sam  QoUar 
day,  for  appellee. 

Folkes,  J.  This  is  an  action  upon  a  fire  policy  for  •1,000,  issued  by  de- 
fendant upon  a  building  the  property  of  plaintiffs'  intestate.  It  was  tried  by 
the  circuit  judge  without  the  intervention  of  a  jury,  and  judgment  rendered 
in  favor  of  the  defendant.    Plaintiffs  have  appealed,  assigning  errors. 

The  defendant  interposed  three  defenses,  which,  briefly  stated,  are  as  fol- 
lows: (1)  Want  of  title  in  plaintiffs'  intestate,  to  the  property;  (2)  other  in- 
surance in  excess  of  the  amount  permitted  in  the  policy;  (3)  prematurity  of 
suit,  and  non-liability  by  reason  of  the  failure  of  plaintiffs  to  furnish  proper 
preliminary  proofs  of  loss,  and  plans  and  specifications  of  the  building  de- 
stroyed, as  required  by  the  ninth  clause  of  the  policy.  The  court  found  in 
favor  of  the  plaintiffs  upon  the  first  and  second  pleas,  and  there  is  ample 
proof  to  sustain  such  finding.  Upon  the  third  plea  the  finding  was  in  favor 
of  defendant,  the  court  being  of  opinion  that  the  plaintiffs  had  failed  to  fur- 
nish the  "proof  of  loss"  and  the  plans  and  specifications  required  by  the  terms 
of  the  policy. 

In  this  there  was  manifest  error.  It  is  unnecessary  to  quote  the  exact 
terms  of  the  ninth  clause  of  the  policy,  as  the  case  does  not  turn  upon  any  pe- 
culiarity of  phraseology,  the  clause  being  the  usual  one  in  fire  policies  requir- 
ing such  proof  as  a  condition  precedent  to  the  bringing  of  suit  on  the  policy. 
Such  stipulations  are  eminently  proper,  and  should  be  sustained,  and  are  by 
the  courts  upheld;  but,  being  a  provision  for  the  benefit  of  the  insurance  com- 
pany, can  be  waived  by  the  latter,  and  will  be  held  by  the  courts  as  waived 
where  the  conduct  of  the  company  has  misled,  and  was  such  as  might  well 
have  misled,  a  reasonably  prudent  man ;  or  where  it  is  manifest  that  the  com- 
pany had  already  been  put  in  possession  of  all  the  information  that  said  clause 
was  intended  to  furnish,  and  made  no  request  for  more  specific  details,  until 
after  the  lapse  of  an  unreasonable  time,  leaving  the  insured  to  suppose  that 
no  further  demands  would  be  made. 

The  facts  necessary  to  be  stated  are  as  follows:  The  building  was  burned 
on  the  15th  of  May,  1887.  The  company  was  promptly  apprised  of  the  fact, 
and  in  a  few  days  thereafter  the  adjuster  of  the  company  visited  the  city  of 
Lebanon,  where  the  property  had  been  located,  and  had  repeated  interviews 
with  the  plaintiffs}  and,  after  having  been  requested  by  the  adjuster  to  do  so, 
the  plaintiffs  furnished  a  reliable  carpenter  and  builder  to  make  plans  and 
specifications,  of  the  building  destroyed,  with  an  estimate  of  the  cost  of  re- 
placing same.  This  contractor,  when  called  on  by  the  agent  and  adjuster, 
declined  for  personal  reasons  to  make  such  plans  and  estimates.  The  adjuster 
then  came  to  Nashville,  the  home  of  the  company,  and  procured  the  services 
of  a  contractor  of  his  own  selection,  and  returned  with  him  to  Lebanon. 
This  contractor  then  made  out  specifications  and  an  estimate  showing  mi* 
nutely  the  amount  and  character  of  material  destroyed,  value,  cost,  and  the 
like.  The  plaintiffs  had  proposed  to  the  adjuster  to  select  a  contractor  them* 
selves,  who  should  act  in  conjunction  with  the  contractor  brought  there  by 
the  company.  The  adjuster  declined  this,  saying  that  he  preferred  the  con- 
tractor selected  by  him  to  make  the  specifications  and  estimates  by  himself. 
After  these  specifications  had  been  thus  made  out  by  the  adjuster  selected  by 
v.lOs.w.no.ll — 49 
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the  company,  the  latter  proposed  to  settle  the  loss  by  paying  its  share  thereof, 
being  one-half,  there  being  another  policy  upon  the  same  property  for  the 
same  amount.  The  parties  were  unable  to  agree;  the  principal  difficulty  be- 
ing in  the  estimate  made  by  the  adjuster's  contractor  of  the  degree  and  extent 
of  injury  to  the  brick  walls  that  were  left  standing.  The  adjuster  thereupon 
returned  to  Nashville.  On  the  22d  June,  1887,  the  plaintiffs  being  unable  to 
obtain  anything  satisfactory  from  the  company,  made  out  and  transmitted  by 
mail  formal  "proofs  of  loss"  in  accordance  with  their  understanding  of  the 
requirements  of  the  ninth  clause  of  the  policy  duly  sworn  to,  and  with  the 
certificate  of  magistrate,  etc.,  as  designated  in  the  policy.  On  the  29th  of 
June  the  company,  through  its  secretary,  returned  the  following  reply:  "We 
are  in  receipt  of  what  purports  to  be  proofs  of  loss  under  our  policy  No. 
62,940,  issued  to  A.  L.  Ligon,  deceased.  We  hereby  return  the  said  proofs  as 
incomplete,  unsatisfactory,  and  not  in  accordance  with  the  printed  conditions 
of  the  policy.  We  require,  according  to  the  ninth  condition  of  our  policy, 
full  and  detailed  specifications  and  plans  of  the  building  we  insure,  and  an 
estimate  of  the  cost  of  repairing  the  same,  by  a  competent  and  reliable  builder 
and  contractor,  as  well  as  an  allowance  for  the  difference  between  old  and 
new.  We  most  positively  deny  any  claim  against  the  company  other  than 
the  damage  and  loss  to  the  building  we  insured  under  said  policy.  If  there 
was,  as  you  claim,  an  insurance  of  $2,600  on  the  building  insured  by  said 
policy,  then  our  policy  is  void  by  reason  of  overinsurance,  our  policy  giving 
the  privilege  of  only  $1,000  additional  insurance. n  In  relation  to  this  letter 
it  is  sufficient  to  say  that,  so  far  as  it  concerns  any  supposed  Infirmities  in  the 
preliminary  proofs  of  loss  as  made  out  and  sent  by  plaintiffs,  it  is  inoperative 
by  reason  of  the  fact  that  such  proofs  are  a  substantial  compliance  with  the 
requirements  of  the  policy,  and,  if  defective,  the  company  should  have  pointed 
out  wherein  they  were  insufficient.  The  objections  thereto  are  too  vague  and 
general,  even  if  the  plaintiffs  were  under  any  obligation  to  furnish  formal 
proofs  of  loss,  after  what  had  taken  place  between  the  parties.  It  must  be 
borne  in  mind  that,  under  the  terms  of  the  policy  referred  to,  preliminary 
proofs  of  loss  are  to  be  furnished  without  request,  while,  as  to  plans  and  speci- 
fications of  the  building  destroyed,  they  are  to  be  furnished  "if  required  so  to 
do."  That  portion  of  the  letter  which  relates  to  and  "requires  full  and  de- 
tailed specifications  and  plans  of  the  building"  cannot  be  now  regarded  as  the 
'''request  so  to  do,"  contemplated  by  the  policy,  (the  object  of  which  was  to 
furnish  such  information  to  the  company,)  for  the  reason  that  this  condition 
is  to  be  held  as  waived  by  the  conduct  of  the  company  through  its  adjuster, 
as  herein  already  fully  narrated.  To  allow  the  company  to  make  such  de- 
mand, after  having  been,  with  the  plaintiffs*  knowledge  and  co-operation,  al- 
ready placed  fully  in  possession  of  all  that  was  needed  for  the  end  in  view, 
would  be  to  permit  the  plaintiffs  to  be  misled  and  decoyed  by  the  defendant 
into  fancied  security  and  loss  of  time  in  the  operation  of  their  legal  rights. 
Moreover,  it  is  by  no  means  clear  that  so  much  of  the  letter  as  denies  liability 
on  the  policy  by  reason  of  assumed  overinsurance  would  not,  in  and  of  itself, 
operate  to  dispense  with  all  preliminary  proof  of  loss  and  specifications,  in- 
dependent of  the  matters  above  referred  to  as  constituting  a  waiver. 

Under  well-settled  principles  such  certainly  would  be  its  effect  if  it  were  an 
unqualified  denial  of  liability  on  the  policy  by  reason  of  overinsurance,  or 
other  defenses  going  to  the  validity  of  the  policy.  It  is  probable,  however, 
that  the  denial  of  liability  is  made  conditional  upon  the  assumed  claim  of 
plaintiffs  of  $2,500  insurance  on  the  building.  Be  this  as  it  may,  and  with- 
out deciding  the  last  point  suggested,  we  are  of  opinion,  and  so  adjudge,  that 
the  defendant  company  has  by  its  conduct,  as  herein  set  out,  waived  the  per- 
formance of  the  stipulation  with  reference  to  any  further  proofs  and  specifi- 
cations. See  Roumage  v.  Insurance  Co.,  13  N.  J.  Law  110;  Badger  v.  In- 
surance Co.,  49  Wis.  889,  5  N.  W.  Rep.  845;  Beatty  v.  Insurance  Co.,  66  Fa.f 
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St.  9;  Insurance  Co.  v.  Kinnier,  28  Grat.  88;  Lewis  v.  Insurance  Co.,  52 
Me.  492;  Blake  v.  Insurance  Co.,  12  Gray,  265;  May,  Ins.  88  461,  468,  469, 
-473. 

The  case  of  Insurance  Co.  v.  Sorsby,  60, Miss.  302,  relied  on  by  defendant, 
is  not  considered  in  tbe  way  of  the  conclusions  we  have  reached.  It  resembles 
the  case  at  bar  in  some  respects,  but  it  differs  from  it  in  this:  that  the  addi- 
tional proof  demanded  under  the  terms  of  the  policy  doubtless  related  to  in- 
voices, etc.,  concerning  a  stock  of  goods  burned,  informalities  in  relation  to 
which  had  not  necessarily  been  obtained  by  the  company  from  the  visit  of  its 
.agent  at  the  scene  of  the  loss,  and  the  examination  there  made  of  the  assured 
touching  the  loss.  Here  tbe  information  concerned  the  building  merely,  and 
the  specifications  obtained  shortly  after  the  fire  contained  all  available  informa- 
tion in  relation  thereto.  By  contenting  ourselves  with  pointing  out  the  one 
difference  between  the  ease  at  bar  and  this  Mississippi  case,  we  do  not  wish 
-to  be  understood  as  approving  or  criticising  the  decision  in  the  latter  case. 

lie  verse  the  action  of  the  circuit  court,  and  enter  judgment  here  for  the  full 
-amount  of  the  policy,  with  interest. 


Weeks  v.  Mays. 

(Supreme  Court  of  Tennessee,    February  28, 1889.) 

.Abatement  and  Revival— Death  of  Defendant— Action  for  Breach  of  Marriage 
Contract. 

An  action  for  breach  of  contract  of  marriage  is  an  action  **  affecting  the  character 
of  the  plaintiff, "  within  the  meaning  of  Code  Mill.  &  V.  Tenn.  §  8560.  providing  that 
no  civil  action  commenced,  except  actions  for  wrongs  affecting  the  character  of 
plaintiff,  shall  abate  by  tbe  death  of  either  party ;  and  such  action  does  not  survive 
against  the  administrator  of  the  promisor. 

Appeal  from  circuit  court,  Wayne  county;  E.  D.  Patterson,  Judge. 

Action  by  Dollie  I.  Weeks  against  Stewart  Mays,  for  breach  of  contract  of 
.marriage.  Defendant  died  before  trial,  the  suit  was  abated,  and  plaintiff  ap- 
peals. 

M.  A.  Haggard  and  Pitts  %  Hays  &  MeeTcs,  for  appellant  Bateman  & 
Broyles,  for  respondent. 

Tubney,  C.  J.  On  12th  of  November,  1886,  the  plaintiff  sued  Stewart 
Hays  for  "a  breach  of  contract  of  marriage,  and  seduction."  After  service  of 
process,  and  before  the  appearance  term,  the  defendant  died.  Sci.  fa.  was 
issued  against  his  administrator  and  heirs,  who  appeared,  and  moved  to  abate. 
Plaintiff,  after  dismissing  as  to  the  seduction,  moved  to  revive.  The  suit 
was  abated,  and  plaintiff  appealed. 

It  is  insisted  the  suit  should  have  been  revived  under  section  3560,  Code 
Mill.  So  V.,  providing:  "No  civil  action  commenced,  whether  founded  on 
wrongs  or  contracts,  except  actions  for  wrongs  affecting  the  character  of  the 
plaintiff,  shall  abate  by  the  death  of  either  party,  but  may  be  revived." 

"The  defenses  which  may  be  urged  against  an  action  to  enforce  a  promise 
to  marry  are  very  numerous,  among  them  the  bad  character  of  the  plaintiff, 
-or  her  lascivious  conduct.  The  cases  generally  exhibit  this  defense  where 
the  woman  is  plaintiff.  *  *  *  If  the  defense  be  general  bad  character, 
-evidence  of  reputation  is  receivable;  for,  says  Lord  Kenton,  'character  is 
the  only  point  in  issue;  public  opinion,  founded  on  the  conduct  of  the  party, 
is  a  fair  subject  of  inquiry.1  "    2  Pars.  Cont.  (5th  Ed.)  65. 

The  plaintiff,  by  her  suit,  necessarily  tenders  an  issue  as  to  her  character. 
By  her  action  she  declares  herself  suitable  for  a  wife,  and  the  mother  of  a 
family,  and  invites  the  defendant  to  controvert  her  assumption.  Upon  her 
•character  and  conduct  depend  her  chances  of  recovery.  After  the  proof  of 
the  contract,  the  first  step  of  the  plaintiff  is,  ordinarily,  to  undertake  to  es- 
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tablish  a  good  name  for  virtue.  The  first  inquiry  of  the  attorney,  on  appli- 
cation to  him  to  institute  suit,  is,  can  her  character  or  conduct  be  sustained? 
Can  they  be  assailed?  The  suit,  then,  must  be  one  "affecting  the  character 
of  the  plaintiff, "  and  is  within  the  exception  of  the  statute.  Aside  from  the 
statute,  the  rule  is:  "The  promise  Is  so  far  of  a  personal  character  that  the 
breach  of  it  gives  no  action  to  the  personal  representative  of  the  party  injured* 
unless,  perhaps,  special  damage  to  the  estate  of  the  decedent  is  alleged  and 
proved;  nor  does  it  survive  against  the  administrator  of  the  promisor. n  2 
tars.  Cont.  70;  Stebbine  t.  Palmer,  1  Pick.  71;  Smith  t.  Sherman,  4  Cush. 
408. 
Affirm  the  Judgment. 

Louisville  &  N.  B.  Co.  t>.  Martin. 

{Supreme  Court  of  Tennessee.   February  26, 1889.) 

1.  Uastkb  and  Servant— What  Constitutes  a  Fhxow-Sebvant. 

Where  the  regulations  of  a  railroad  company  provide  that,  in  case  a  train  becomes 
divided,  the  front  brakeman  shall  go  to  the  rear  of  the  front  portion,  and  signal 
the  engineer  which  way  to  move,  etc,  and  that  the  engineer  shall  obey  the  signals, 
and  also  that,  in  case  the  conductor  is  out  off  from  the  train,  the  right  to  command 
shall  devolve  on  the  engineer,  the  engineer  and  brakeman  are  only  fellow-servants, 
in  case  of  the  breaking  of  a  train,  when  the  engineer  does  not  assume  the  command, 
and  both  are  acting  in  the  line  of  their  separate  duties. 

S.  Sakb. 

An  instruction,  in  such  case,  that  being  subject  to  the  orders  of  the  engineer  is 
the  same,  in  effect,  as  acting  under  his  orders,  so  as  to  render  the  company  liable 
for  an  injury  to  the  brakeman  from  the  engineer's  negligence,  is  erroneous. 

Appeal  from  circuit  court,  Robertson  county;  A.  H.  Mumford,  Judge. 

Action  by  Q.  M.  Martin  against  the  Louisville  &  Nashville  Railroad  Com- 
pany for  personal  injuries.    Judgment  for  plaintiff,  and  defendant  appeals. 

L.  T.  Cobb8>  for  appellant.  H.  C.  Crunk  and  /.  L.  Watte*  for  respond- 
ent. 

Folkes,  J.  Defendant  in  error  was  a  brakeman  in  the  employ  of  the  rail- 
road, and  while  so  engaged  was  injured  to  the  extent  of  having  his  foot 
crushed  by  being  thrown  violently  to  the  ground  from  the  top  of  a  car,  by  the 
negligence  of  the  engineer,  who,  as  it  is  alleged  in  the  declaration,  was  at  the 
time  of  the  injury  in  charge  of  the  train,  in  consequence  of  the  absence  of  the 
conductor,  so  that  the  defendant  in  error  was  under  the  control  and  subject 
to  the  orders  of  the  engineer.  There  was  verdict  and  judgment  for  defend- 
ant in  error  in  the  sum  of  $4,500.  Xew  trial  being  refused,  the  railroad  com- 
pany has  brought  the  case  here  by  an  appeal  in  error.  Several  errors  are  as- 
signed, but,  under  the  view  we  have  taken  of  the  case,  it  will  be  necessary  to 
dispose  of  only  one  of  them. 

After  the  court  had  given  his  charge  to  the  jury,  and  had  given  several 
special  requests  of  the  defendant,  the  plaintiff  asked  this  charge,  which  was 
by  the  court  given,  viz:  "The  court  instructs  you  that  being  subject  to  the 
orders  of  the  engineer  is  the  same,  in  effect,  as  acting  under  the  orders  of  the 
engineer,  as  you  have  been  instructed;  but  in  either  case  it  must  be  by  the 
rules  and  orders  of  the  defendant,  to  be  lawful. "  This  is  manifestly  errone- 
ous. The  court  had,  in  its  main  charge,  laid  down  the  general  doctrine  with 
reference  to  fellow-servants  and  to  superior.  The  jury  had  been  made  to  un- 
derstand that,  if  the  injury  was  inflicted  by  a  fellow-servant,  the  plaintiff 
could  not  recover,  because  he  is  held  to  have  entered  into  the  service,  and 
been  compensated  therefor,  with  reference  to  the  risk  assumed  by  him  of  in- 
jury from  the  carelessness  of  those  who  occupy  towards  him  the  position  of 
fellow-servants.  They  had  also  been  told  that  while  the  engineer  was,  ordi- 
narily, a  fellow-servant  with  the  brakeman,  the  former  might,  under  the 
rules  or  orders  of  the  common  master,  become  the  superior  of  the  latter,  with 
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right  and  duty  to  control  and  direct  him;  and  that,  when  the  engineer  did  so 
assume  and  exercise  towards  the  brakeman  the  authority  so  conferred  upon 
him,  he  became  for  the  time  being  the  representative  of  the  master,  and  the 
master  would  be  liable  to  the  brakeman  for  the  negligence  of  the  superior. 
Now,  to  follow  these  general  statements  of  the  charge,  with  the  special  one 
given  at  the  request  of  the  plaintiff,  was  to  neutralize  and  destroy  what  had 
theretofore  been  said.  It  virtually  and  substantially  told  the  Jury  that  if,  at 
the  time  of  the  injury,  the  engineer  was  in  the  position  where,  under  the  law- 
ful rules  and  orders  of  the  company,  he  might  have  taken  charge  of  the  train, 
and  directed  the  movements  of  the  brakeman,  the  company  would  be  liable 
for  the  engineer's  negligence,  as  much  so,  and  to  the  same  extent,  as  if  he 
had  in  fact  taken  charge  and  given  orders,  and  been  at  the  time  engaged  in 
the  exercise  of  his  superior  authority,— the  error  of  which  is  made  the  more 
apparent  when  applied  to  the  facts  of  this  case. 

The  record  shows  that  the  train,  being  a  freight,  had,  while  en  route  be- 
tween Evansville  and  Nashville,  become  uncoupled  or  broken  in  two.  On 
the  front  there  were  the  engineer,  the  fireman,  and  the  defendant  in  error, 
who  was  the  front  brakeman;  leaving  the  other  two  brakemen  and  the  con- 
ductor on  the  rear  fragment  of  the  disconnected  train.  That  under  the  rules 
of  the  company,  in  such  a  contingency,  it  was  the  duty  of  the  front  brakeman 
to  hasten  to  the  rear  end  of  his  fragment  of  the  train,  for  the  purpose  of  as- 
certaining whether,  in  the  act  of  separating,  any  timbers  had  been  detached, 
which  were  dragging  on  the  track,  and  which  might  injure  or  derail  the  front 
section,  should  it  undertake  to  back,  or  hurt  the  rear  section,  should  its  own 
impetus  bring  it  in  contact  with  such  wreckage.  It  was  his  duty,  also,  to  look 
•out  for  the  rear  section,  and  by  signals  direct  and  regulate  the  movements  of 
the  engineer,  so  that  he  might  move  forward  more  rapidly,  if  in  danger  of 
being  run  into  by  the  rear  section,  or  stop,  and  move  back  to  recapture  the 
detached  portion  of  the  train.  The  same  rules  made  it  imperatively  the  duty 
of  the  engineer  to  observe  and  obey  the  signals  of  the  brakeman  so  on  the 
lookout.  The  engineer  had  no  right  to  stop,  retreat,  increase,  or  slacken  his 
speed,  unless  and  except  in  response  to  the  signals  of  the  brakeman,  if  the 
latter  was  at  his  post,  engaged  in  the  discharge  of  his  duties.  These  rules 
were  known  to  both  engineer  and  brakeman,  and  each  was  in  the  discharge 
of  his  respective  duties  when  the  injury  to  the  brakeman  was  inflicted.  The 
engineer  had  given  no  orders  or  instructions  to  the  brakeman ;  had  done  and 
said  nothing  indicative  of  a  purpose  to  assume  the  functions  of  the  conductor, 
nor  to  take  charge  of  the  train  in  any  manner.  The  brakeman  says  himself 
.that  the  engineer  did  not  direct  him  to  go  to  the  position  from  which  he  was 
injured,  nor  direct  nor  assume  to  control  his  movements  in  any  way;  that  he 
went  back  because  it  was  his  duty  to  go,  for  the  purpose  already  stated;  that 
while  so  engaged,  and  within  about  three  feet  of  the  rear  end  of  the  rear  car 
•on  the  front  section  of  the  broken  train,  the  engineer,  having  shut  off  steam, 
♦which  slackened  the  speed  of  the  train,  then  "suddenly  jerked  the  train  for- 
ward, and  I  was  thrown  off  behind  on  the  road-bed.  I  had  given  the  engineer 
no  signal  to  go  forward. "  It  is  true  that  the  engineer  denies  that  he  gave  any 
.-sudden  jerk,  and  says  that,  when  he  found  the  brakeman  was  no  longer  at 
•his  post,  he  went  back,  and  picked  him  up,  and,  when  asked  how  he  happened 
;to  fall,  the  brakeman  said  that  he  had  accidentally  walked  off,  but  this  is  the 
•only  difference  between  them;  for,  as  to  the  action  of  the  brakeman  in  going 
tback,  they  agree  that  the  engineer  gave  no  orders,  and  did  nothing  indicating 
a  purpose  to  take  charge  of  the  train.  It  was  also  in  proof  that  when  the 
•conductor  is  cut  off  from  his  train,  by  the  parting  of  his  train  or  otherwise, 
.the  right  to  command  devolves  upon  the  engineer;  and,  if  he  has  no  brake- 
man  on  his  part  of  the  train  when  such  accident  happens,  it  is  his  duty  to 
:send  his  fireman  to  the  rear  of  his  train  to  discharge  the  duties  of  lookout,  as 
Already  detailed,  as  pertaining  to  the  brakeman  in  such  an  emergency. 
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We  have  a  case,  therefore,  where  the  brakeman  is  injured  by  the  negligence 
of  the  engineer  of  the  same  train,  while  each  is  in  the  discharge  of  his  respect- 
ive duties.  A  contingency  has  happened  which,  under  the  rules  of  the  com- 
pany, authorizes  the  engineer  to  take  charge,  and  direct  the  movements  of 
the  brakeman;  but  inasmuch  as  the  brakeman  is  doing,  under  general  orders 
of  the  company,  what  he  is  required  to  do,  and  what  is  the  best  thing  to  be 
done  for  the  safety  of  the  lives  of  the  employes,  and  the  preservation  of  the 
property  of  the  company,  the  engineer  has  no  occasion  to  take  charge,  and 
does  not  take  charge,  as  conductor,  nor  give  any  directions,  nor  do  any  act 
which,  as  conductor,  he  might  be  allowed  to  do,  but  confines  his  conduct  en- 
tirely to  his  duties  and  functions  as  engineer.  In  such  a  cade  the  negligence 
is  the  negligence  of  a  fellow-servant  of  the  brakeman,  and  the  company  is  not 
responsible.  This  is  clear,  upon  well-considered  adjudications  of  this  court 
which  have  settled  principles  that  control  the  disposition  of  this  cause.  See 
Railroad  Co.  v.  Wheless,  10  Lea,  741,  where  it  is  held  that  the  engineer  is  a 
fellow-servant  of  a  brakeman  on  the  same  train.  This  was  a  case  where  the 
conductor  had  ordered  certain  cars  to  be  coupled,  and  had  then  left  the  en- 
gineer and  brakeman  to  execute  Jibe  order.  Judge  McFabland,  in  his  elab- 
orate and  learned  discussion  of  the  case,  says,  among  other  things:  "In  many 
movements  the  engineer  and  brakemen  act  in  accordance  with  general  regula- 
tions, and  a  general  knowledge  of  their  duties,  and  without  any  special  or- 
ders. "  Such  is  the  case  at  bar.  Again :  "  They  were  engaged  in  a  common 
service;  each  performing  his  particular  part.  *  *  *  But  the  engineer  did 
•  not  assume  any  supervision  of  the  work,  or  give  any  orders  in  regard  to  it, 
and  the  plaintiff  cannot,  in  any  fair  sense,  be  said  to  have  been  acting  in  thi& 
particular  matter  under  the  orders,  either  express  or  implied,  of  the  engineer." 
So  it  is  here.  This  distinction  is  recognized  in  Railroad  Co.  v.  Handman, 
13  Lea,  423;  Railroad  Co.  v.  Collins,  1  Pickle,  227,  1  S.  TV.  Rep.  883;  Rail- 
road Co,  v.  Lahr,  2  Pickle,  335,  6  S.  W.  Rep.  663,— the  latter  case  making 
the  distinction  between  personal  and  official  negligence  of  one  confessedly,  at 
the  time,  the  superior,  so  far  as  it  affects  the  servant's  right  to  hold  the  mas- 
ter liable;  while  the  case  of  Fox  v.  Sandford,  4  Sneed,  36,  clearly  points  out 
the  line  which  encircles  "a  foreman,"  and  makes  of  him  a  fellow-servant  so 
far  as  the  master's  liability  is  concerned,  where,  in  the  particular  matter  in 
which  he  is  engaged  at  the  time  of  the  injury,  he  is  acting  as  a  fellow-servant, 
and  not  in  his  capacity  of  foreman.  As  is  well  said  in  the  Wheless  Case,  this 
state  lias  gone  as  far  as  it  is  deemed  prudent  or  wise  to  go  in  recognizing  ex- 
ceptions or  modifications  to  the  doctrine  of  fellow-servants,  and  we  have  no 
desire  to  extend  them  one  step  beyond  the  point  already  reached. 

The  circuit  judge  should  have  charged  the  jury  that,  the  engineer  and 
brakeman  being,  ordinarily,  fellow-servants,  the  company  would  not  be  liable, 
under  the  facts  proven  in  this  case,  unless  the  engineer  had  availed  himself 
of  his  rights  to  take  charge  of  the  train,  and  had  taken  charge,  and  assumed 
to  direct  and  control  the  movements  of  the  brakeman;  and  that,  if  both  were 
acting  under  orders  or  rules  of  the  company  at  the  time,— the  brakeman  as 
such,  and  the  engineer  as  such, — the  negligence  was  the  negligence  of  a  fel- 
low-servant, for  which  the  master  would  not  be  liable.  Reverse  the  judg- 
ment, and  remand  the  cause  for  a  new  trial. 


Grissom  u.  Commercial  Nat.  Bank. 
{Supreme  Court  of  Tennessee.    February  28, 1888.) 

1.  Banks  and  Banking— Application  op  Deposits— Payment  op  Note. 

A  note  executed  by  the  depositor  of  a  bank,  and  payable  at  the  bank,  is  not  equir*- 
lent  to  .a  check,  ana  the  bank  has  no  authority  to  pay  such  note  to  a  third  party  in 
the  absence  of  a  usage  or  of  instructions  from  the  maker  to  that  effect. 
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9.  Sams— Custom  of  Banks. 

There  was  evidence  that  a  certain  bank  was  In  the  habit  of  paving  such  notes 
upon  presentment,  without  asking  instructions  from  the  maker.  But  among  other 
banks  in  the  neighborhood  the  custom  was  not  uniform:  some  of  them  so  paying 
only  when  given  for  personal  property,  and  others,  only  when  the  depositor  execut- 
ing the  note  was  engaged  in  mercantile  business.  Held,  that  a  depositor  of  the 
first-named  bank,  who  had  no  knowledge  of  any  such  custom,  was  not  bound  by  it, 
&  Same— Sot-Off  aoainst  Deposit. 

And  where  it  appeared  that  such  a  note,  executed  by  such  depositor,  and  paid  by 
his  bank  without  asking  for  instructions,  was  an  accommodation  note,  and  that  the 
maker  had  no  notice  of  such  payment  until  after  the  insolvency  of  the  party  pri- 
marily liable,  and  after  a  settlement  had  been  had  between  him  and  such  party,  in 
whioh  such  note  was  credited  to  the  latter,  the  bank  had  no  right  to  set  off  the  amount 
of  such  note  in  an  action  against  it  by  the  maker  to  recover  a  deposit. 

Lubton,  J.,  dissenting. 

Appeal  from  chancery  court,  Davidson  county;  Andrew  Allison,  Chan- 
cellor. 

Stokes,  Parks  *  Stokes,  for  appellant.    Champion  &  Head,  for  respondent. 

Folkes,  J.  This  is  a  bill  brought  by  complainant  to  recover  of  the  defend- 
ant the  sum  of  $1,000  claimed  as  a  balance  due  after  crediting  the  bank  with 
all  checks  drawn  against  sundry  deposits  made  therein  by  complainant  as  a 
customer  of  the  bank. 

The  defendant  interposes  two  defenses:  It  admits  that  between  May  1, 
1886,  and  July  27,  1887,  the  complainant  made  deposits  with  it  in  sundry 
sums  aggregating  65,134.05;  but  says  that  it  has  paid  out  the  same  for  and 
on  account  of  complainant,  upon  sundry  checks,  except  as  to  $1,000,  which 
it  says  was  paid  upon  and  in  discharge  of  a  note  of  complainant's  for  that 
amount,  made  and  dated  at  Nashville,  March  26,  1887,  and  payable  60  days 
after  date  to  the  order  of  J.  D.  Carter  &  Co.,  at  the  Commercial  National  Bank, 
Nashville,  indorsed  by  J.  D.  Carter  &  Co.,  and  by  John  F.  Wheelis;  the  lat- 
ter of  whom,  as  the  owner  and  holder  thereof,  placed  the  same  in  the  Fourth 
National  Bank  of  Nashville  for  collection.  That  on  May  28th,  the  last  day  of 
grace,  the  note  was  by  the  Fourth  National  Bank  presented  for  payment  at 
the  defendant's  banking-bouse,  where  it  was  marked  "good,"  by  defendant, 
and  was,  on  May  30th,  paid  by  defendant  to  the  Fourth  National  Bank,  and 
the  amount  thereof  charged  up  to  complainant  in  the  same  manner  as  though 
it  had  been  a  check  drawn  by  complainant.  It  claims  that  it  was  and  is  the 
custom  of  the  banks  in  Nashville,  where  notes  are  made  payable  at  a  particu- 
lar biink,  to  pay  such  notes,  when  the  maker  has  sufficient  funds  to  his  credit 
for  that  purpose,  without  instructions,  and  to  charge  the  same  to  the  general 
account  of  the  maker.  It  also  insists  that,  independent  of  custom,  it  has  the 
right  to  treat  a  note  so  made  as  the  equivalent  of  a  check,  and  as  a  direction, 
therefore,  on  the  part  of  the  maker,  to  pay  same  on  his  general  account  as  a 
depositor.  The  chancellor  found  both  defenses  in  favor  of  the  bank,  and  dis- 
missed the  bill.    Complainant  has  appealed,  assigning  errors. 

We  will  consider,  first,  the  matter  of  custom.  The  defendant  introduces 
the  testimony  of  the  officers  of  four  banks  in  the  city  of  Nashville,  who  say 
that  such  a  custom,  with  certain  modifications  and  variations,  prevails  at  their 
respective  banks,  and,  so  far  as  they  know,  at  the  banks  in  the  city  generally. 
But  these  witnesses  are  not  agreed  as  to  the  manner  of  exercising  the  usage. 
Mr.  Porterfiekl,  of  the  defendant  bank,  says  it  is  the  custom  with  his  bank  to 
pay  such  notes,  unless  on  their  face  they  appear  to  have  been  given  for  land, 
in  which  event  they  are  not  paid.  Mr.  Williams,  of  the  First  National  Bank, 
says  that  while  the  habit  of  his  bank  was  to  pay  such  notes,  they  did  not  pay 
land-notes,  nor  where  there  was  some  complication  about  them.  Mr.  Keith, 
of  the  Fourth  National  Bank,  proves  that  it  was  the  custom  of  his  bank  to 
pay  such  notes,  and  that  he  knows  of  no  exception  to  the  rule,  although  his 
bank  m^y  have  made  some.  Mr.  Jones,  of  the  American  National  Bank,  says 
that  it  is  the  custom  with  hia  bank  to  pay  such  notes,  if  given  by  mercantile 
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men;  but  when  giren  by  men  not  so  engaged,  they  ask  for  instructions,  before 
paying;  and  that,  Immediately  upon  paying  a  note  under  the  usage  referred 
to,  his  bank  always  gave  written  notice  to  the  depositor  that  such  payment 
had  been  made.  If  the  custom  of  this  last  bank  as  to  giving  notice  had  been 
followed  by  the  defendant  bank,  it  is  probable  that  this  suit  would  never  have 
been  brought,  as  the  complainant  would  have  had  opportunity  of  protecting 
himself  by  recourse  over  on  the  parties  for  whom  he  was  accommodation 
maker,  as  will  appear  later  on.  It  is  clearly  proven  that  such  a  custom  was 
not  known  to  this  complainant,  who  was  a  lumber-man,  living  in  a  small 
town  in  the  state  of  Kentucky,  200  or  800  miles  from  Nashville.  From  what 
has  already  been  stated  as  to  the  proof  on  this  subject,  it  is  clear  that  the  de- 
fendant cannot  justify  its  payment  of  the  note  in  question  upon  the  ground 
of  custom.  It  is  well  settled  that,  to  be  binding,  a  custom  must  be  general  as 
to  place,  and  not  confined  to  any  particular  bank  or  banks.  It  must  be  cer- 
tain, and  uniform,  and  there  must  be  a  reasonable  ground  to  suppose  that  the 
custom  was  known  to  both  parties  to  the  contract,  as  it  is  upon  this  supposi- 
tion that  the  parties  are  presumed  to  have  contracted  with  reference  to  it. 
Dabney  v.  Campbell,  9  Humph.  686;  Saint  v.  Smith,  1  Gold.  52;  Adam*  v. 
Otterback,  15  How.  545;  1  Morse,  Banks,  (Ed.  1888,)  §  9. 

Having  failed,  then,  to  show  a  right  to  pay  the  note  upon  the  ground  of  a 
usage  or  custom  binding  upon  this  complainant,  we  are  confronted  with  the 
proposition  that,  independent  of  usage,  the  bank  at  whose  place  of  business  a 
note  is  upon  its  face  made  payable,  has  the  light  to  treat  the  note  as  a  check, 
and  pay  same,  and  charge  it  up  to  the  account  of  the  maker,  where  such  maker 
is  a  depositor  of  the  bank.  The  question  is  presented  for  the  first  time  in  this 
state,  although  it  has  received  the  attention  of  text  writers,  and  been  passed 
upon  by  the  courts  of  other  states,  where  we  find  a  conflict  of  opinion.  Under 
such  circumstances  it  is  our  duty  to  determine  the  question  for  ourselves, 
upon  reason  and  principle,  and  with  a  due  regard  for  considerations  of  public 
policy  and  convenience,  provided  that,  in  doing  so,  we  do  not  place  our  state 
in  antagonism  to  the  current  of  authority  in  this  country.  We  recognize  the 
fact  that  it  is  of  prime  importance  that  the  several  states  in  this  Union  should, 
as  far  as  may  be,  without  doing  violence  to  well-settled  principles  of  state  ju- 
risprudence, endeavor  to  bring  about  and  maintain  as  much  certainty  and 
uniformity  of  decision  on  questions  of  commercial  law  as  can  be  accomplished. 
In  response  to  this  idea,  we  would,  upon  the  question  now  before  ns,  yield 
much  of  the  strong  conviction  we  entertain  thereon  in  the  endeavor  to  place 
ourselves  in  line  with  the  current  of  authority,  if  a  strong  and  steady  current 
could  be  found,  which  would  not  threaten  to  engulf  and  destroy  distinctions 
which  have  been  long  and  well  settled  in  this  state. 

While  we  must  concede  that  the  weight  of  text-book  authority  is  in  support 
of  defendant's  contention,  we  are  unable  to  discover  that  the  weight  of  judi- 
cial decision  is  in  the  same  direction.  Moreover,  we  are  constrained  to  be- 
lieve that  the  contrary  view  is  more  in  harmony  with  well-settled  adjudica- 
tions in  this  state  upon  principles  presenting  analogous  questions,  and  that 
the  current  of  adjudged  cases  is  certainly  as  strong  in  the  same  direction. 
Let  us  see,  in  the  first  place,  what  is  the  relatiou  between  depositor  and 
banker.  It  is  merely  that  of  debtor  and  creditor,  where  the  deposit  is  not  a 
special  one.  The  money  deposited  in  the  ordinary  course  of  business  is  at 
once  blended  with  the  general  funds  of,  and  becomes  the  property  of,  the 
bank.  The  depositor  has  only  a  debt  against  the  bank,  payable  on  demand, 
upon  the  presentation  and  surrender  of  the  draft  or  order  addressed  to  and  di- 
recting the  bank  in  unequivocal  terms  to  pay  the  amount  of  such  draft  to  the 
person  therein  named,  or  to  bearer.  This  order  is  commonly  known  in  com- 
mercial and  banking  parlance  as  a  "check." 

Reduced  to  its  last  analysis,  then,  the  question  at  issue  here  may  be  said  to 
be:    If  a  creditor  makes  a  note  payable  to  a  third  party  at  his  debtor's  place 
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-of  business,  does  it  operate  as  an  order  on  tbe  debtor  to  pay  the  note,  in  the 
Absence  of  any  instructions,  and  in  the  absence  of  any  understanding  or  agree* 
ment  growing  out  of  the  previous  course  of  dealing  between  the  parties  ?  In 
the  absence  of  authority,  the  question  would  seem  to  carry  its  own  answer 
in  the  negative.  In  McGill  v.  Ott,  10  Lea,  147,  this  court  has  said:  "  A  man 
who  receives  the  money  as  agent  of  another*  cannot  simply,  in  that  capacity, 
make  an  application  of  such  money  to  the  payment  of  his  principal's  debt 
without  the  assent,  expressed  or  implied,  of  the  principal.  The  fact  that  the 
-debt  is  due  to  him  cannot  change  the  principle.  He  was  bound  to  account  for 
the  money  to  his  principal,  it  is  true,  but  this  simply  made  htm  his  debtor  to 
that  amount.  If  sued  for  it,  he  might,  under  our  law,  set  off  his  debt  under 
-a  plea,  and  then  hold  the  money  subject  to  such  an  adjustment  of  their  rights. 
But  this  goes  on  the  idea  that  each  is  a  debtor  to  the  other,  and  not  that  one 
debt  has  paid  the  other. "  The  fact  that  the  note  was  payable  "at"  the  bank, 
-could  not  change  the  principle  aimed  at  in  the  decision  just  quoted,  unless  we 
.are  to  read  the  words  " payable  <  at '  the  bank"  as  synonymous  with  the  words 
44 payable  •by*  or  'through1  the  bank."  It  will  be  admitted  that  there  is 
nothing  in  the  primary  meaning  nor  general  signification  of  tbe  terms  to  war* 
rant  the  use  of  the  words  in  the  sense  in  which  they  are  to  be  understood*  if 
the  contention  of  respondent  is  to  prevail.  It  is  equally  plain  that  there  is 
nothing  in  the  origin  and  purpose  of  the  words  "payable  at  the  bank, "  as  used 
in  notes,  to  justify  the  meaning  sought  to  be  given  them.  The  language  is 
no  necessary  part  of  the  instrument.  It  is  as  valid  when  made  payable  gen- 
erally as  when  made  payable  at  any  particular  place.  Its  purpose,  as  gener- 
ally understood,  is  to  designate  a  place  where  the  holder  may  find  the  maker, 
.and  ascertain  whether  the  latter  is  ready,  able,  and  willing  to  pay  the  same; 
if  not,  then,  having  made  demand  at  the  place  designated,  there  remains  noth- 
ing for  tbe  holder  to  do  but  give  notice  to  the  indorser  that  such  demand  has 
been  made  and  refused,  as  required  by  the  law-merchant  as  a  condition  pre- 
cedent to  recourse  on  such  indorsers. 

For  a  while,  in  England,  it  was  held  that  a  failure  to  present  at  tbe  place 
named  on  the  note  discharged  the  maker,  and  the  conflict  of  decisions  between 
*be  court  of  king's  bench  and  the  court  of  common  pleas,  before  the  decision  of 
4he  house  of  lords  in  1820,  in  Rowe  v.  Young,  2  Brod.  &  B.  165,  in  accord- 
.anoe  with  the  decision  of  the  common  pleas,  reversing  the  judgment  of  the 
icing's  bench,  was  finally  settled  in  1  &  2  Geo.  IV.  e.  78,  which  enacted  that 
■an  acceptance  "payable at  tbe  house  of  a  banker,  or  other  place,"  should  be 
deemed  a  general  acceptance,  unless  the  words  "and  not  otherwise,  or  else- 
where, "  were  added.  Bank  v.  Smith,  1  Amer.  Lead.  Cas.  456,  (364.)  But 
the  almost  unbroken  current  of  authority  in  this  country  is  that,  so  far  as 
the  maker  of  a  note  or  the  acceptor  of  a  bill  is  concerned,  the  designation  of  a 
place  of  payment  does  not  make  a  conditional  liability  dependent  on  present- 
ment and  demand  at  such  place,  but  is  an  absolute  liability  to  pay  generally; 
jm  that  practically  the  insertion  of  the  place  of  payment  is  without  utility,  so 
far  as  the  maker  is  concerned.  And  its  principal,  if  not  its  sole,  office,  prac- 
tically, in  this  country,  now  is  to  dispense  with  the  inconvenience  and  uneer- 
.tainty  attending  the  presentment  and  demand  upon  the  maker  at  the  proper 
place  to  fix  the  conditional  liability  of  indorsers. 

With  the  place  of  payment  designated  on  the  face  of  the  note,  no  question 
ican  arise  as  to  due  diligence,  etc.,  on  the  part  of  the  holder  in  his  efforts  to 
vmake  demand  on  the  maker.  He  has  only  to  present  it  at  the  place  named, 
•without  regard  to  the  residence  or  place  of  business  of  the  maker,  and,  if  dis- 
honored, give  notice  to  the  indorsers,  and  the  latter  become  liable.  That  such 
is  the  view  taken  by  our  courts  of  the  purpose  and  effect  of  such  a  clause  in  a 
note,  see  Bynum  v.  Apperson,  9  Heisk.  688,  where  it  is  said:  "By  making 
the  note  payable  at  the  bank,  it  was  fairly  contemplated  by  the  parties  that 
the  payment  should  be  made  at  the  bank."    And  in  Lane  v.  Bank,  Id.  436, 
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it  is  said:  M  And  if  tlie  note  be  payable  at  a  particular  bank,  and  before  the 
day  of  payment  arrives  that  bank  has  no  place  of  business*  and  ceases  to  ex- 
ist, and  another  does  business  in  the  same  room,  it  is  sufficient  to  present  the 
note  for  payment  at  their  room."  While  the  question  now  under  considera- 
tion was  not  presented  nor  discussed  in  the  two  cases  just  cited*  they  serve  to- 
illustrate  the  argument  that  the  use  of  said  terms  in  no  sense  converts  the. 
note  into  a  check.  If  such  a  clause  in  a  note  converts  it  into  a  check,  or,  in 
the  language  of  the  text-books  cited  by  defendant,  is  tantamount  to  an  order 
to  pay  same  out  of  the  funds  of  the  maker  on  deposit  with  the  bank  at  which 
the  note  is  made  payable,  it  would  seem  to  follow  that  the  failure  of  the  holder 
to  present  same,  and  the  subsequent  insolvency  of  the  bank,  with  funds  of 
the  maker  on  hand  sufficient  to  pay  same,  would  discharge  the  latter,  and  cast 
the  loss  on  the  holder,  whose  negligence  was  the  occasion  of  the  loss;  and 
such  is  the  holding  of  some  of  the  cases  which  constitute  in  part  the  author- 
ity upon  which  the  text  writers  lay  down  the  principle  contended  for  here  by 
the  defendant  bank.  See  Lazier  v.  Horan,  55  Iowa,  75,  7  N.  W.  Hep.  457, 
referred  to  by  Mr.  Daniel  in  note  8  to  section  326a,  (3d  Ed.)  of  his  valuable 
work  on  Negotiable  Instruments,  as  justifying  the  text,  in  this  language: 
"And  other  well-oonsidered  cases  sustain  this  view."  The  "well-considered 
cases"  are  Lazier  v.  Horan,  supra,  and  Thatcher  v.  Bank,  5  Sandf.  130; 
Bank  v.  Bank,  46  N,  T.  88;  Bank  v.  Newton,  decided  by  the  First  district 
appellate  court,  Chicago,  and  reported  in  the  Bankers1  Magazine  for  July, 
1881,  8  Bradw.  563,  which  we  will  presently  examine.  The  unsoundness  of 
Lazier  v.  Horan  is  demonstrated  in  Adams  v.  Improvement  Commission, 
44  N.  J.  Law,  638,  where,  after  an  able  discussion  of  the  authorities,  it  is 
said:  "The  naming  of  a  bank  in  a  promissory  note  as  the  place  of  payment 
does  not  make  the  banking  association  an  agent  for  the  collection  of  the  note 
or  the  receipt  of  the  money.  No  power,  authority,  or  duty  is  thereby  con- 
ferred upon  the  banker  in  reference  to  the  note,  and  the  debtor  cannot  make 
•the  banker  the  agent  of  the  holder  by  simply  depositing  with  him  the  funds- 
to  pay  it  with."  It  shows  that  Lazier  v.  Horan  was  decided  entirely  on  the 
authority  of  section  229,  Story,  Prom.  Notes.  No  cases  were  cited  in  support 
of  the  proposition,  and  it  overlooked  the  holdings  to  the  contrary  in  the  En- 
glish cases  of  Sebag  v.  Abitbol,  4  Maule  &  6.  462;  Turner  v.  Hayden,  4  Barn. 
&  C.  1.  It  is  also  at  variance  with  Ward  v.  Smith,  7  Wall.  447;  Gas  Co.  v. 
Pinkerton,  95  Pa.  St.  62.  The  point  decided  in  the  cases  last  cited,  while  of 
course  not  conclusive  of  the  question  before  us,  is  instructive  by  analogy,  and 
establishes  the  unsoundness  of  the  adjudications  invoked  to  sustain  the  con- 
trary view. 

Equally  unsound  is  the  case  of  Bank  v.  Newton,  from  the  district  appellate 
court  of  Chicago.  At  least  it  would  so  appear  from  the  statement  of  what  it 
holds,  as  found  in  the  note  to  Daniel,  Neg.  Inst.,  above  referred  to,  which  ia 
all  the  information  we  have  on  the  subject,  as  we  have  not  had  access  to  the 
case.  The  quotation  made  therefrom  by  Mr.  Daniel  (volume  1,  §  326a,  note* 
3,  p.  302)  is  as  follows: 

(1)  "As  it  is  the  duty  of  the  bank  to  pay  its  customers1  checks,  when  in* 
funds,  so  at  least  it  has  authority,  if  it  is  not  under  actual  obligation,  to  pay- 
his  notes  and  acceptances  made  payable  at  the  bank. 

(2)  "It  is  a  presumption  of  law  that  if  a  customer  does  so  make  payable-  * 
or  negotiable  at  a  bank  any  of  his  paper,  it  is  his  intent  to  have  the  same  dis- 
charged from  his  deposit. 

(8)  "The  neglect  of  the  bank  to  make  such  appropriation  would  discharge- 
the  indorsers  and  sureties. 

(4)  "The  act  of  thus  making  his  paper  payable  at  a  bank  is  considered  as- 
much  his  order  to  pay  as  would  be  his  check,  and,  if  the  bank  pay,  without  ex- 
press orders  to  the  contrary,  it  is  a  defense  to  a  suit  by  the  depositor  for  money, 
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(5)  "And  the  rule  seems  to  be  settled  that  if  a  bank  advances  the  money  to 
pay  a  bill  or  note  of  its  customer,  made  paj'able  at  the  bank,  it  may  recover 
from  the  depositor  as  for  money  loaned;  the  paper  so  made  payable  being' 
equivalent  to  a  request  to  pay. 

(6)  "He  makes  the  bank  his  agent,  with  implied  authority  to  protect  Mr 
credit  by  appropriating  his  deposits  to  the  payment  of  his  maturing  obliga- 
tions made  payable  at  the  bank. " 

The  italics,  and  the  numbering  of  the  paragraphs,  are  ours,  made  for  the 
purpose  of  emphasis  and  reference. 

Now,  are  we  willing  to  go  this  far?  Must  we  establish  as  the  law  of  this- 
state  the  several  propositions  above  announced,  each  of  kin,  and  logically  de- 
pendent one  upon  the  other?  Surely  not,  unless  compelled  by  the  overwhelm- 
ing weight  of  authority.  Does  it  not  open  a  very  Pandora's  box  of  evil  rife* 
with  litigation,  and  most  hurtful  in  their  character?  Does  it  not  alike  aston- 
ish the  professional  and  lay  mind?  Does  it  not  introduce,  by  arbitrary  pre- 
sumptions of  law,  liabilities  not  so  "nominated  in  the  bond,"  and  impose  upon 
parties  to  commercial  paper  responsibilities  not  contemplated  by  them,  and 
hitherto  unknown?  Does  it  not  inject  into  the  e very-day  transactions  of 
business  men,  where  uniformity  and  certainty  should  be  the  corner-stone,  ele-^ 
ments  of  uncertainty  and  risk  too  grievous  to  be  borne?  Is  the  liability  of 
indorsers  and  sureties  to  depend  upon  the  pleasure  of  the  bank  whether  or  not 
it  will  appropriate  the  deposits  of  the  maker  to  the  payment  of  his  notes, 
under  the  first  and  third  propositions  above?  If  the  banks  should  pay  checkr 
drawn  on  the  day  of  the  maturity  of  a  note  of  the  maker  in  favor  of  itself  or 
of  a  third  party,  to  the  exhaustion  of  the  drawer's  deposits,  is  it  to  be  liable 
to  the  holder  of  the  note  for  not  having  withheld  sufficient  funds  to  pay  the" 
latter?  And  is  a  twin  suit  to  be  born  out  of  the  same  transaction  between  the 
holder  and  the  sureties  or  indorsers  as  to  whether  or  not  they  have  been 
thereby  discharged;  they,  perhaps,  having  given  notice  to  the  bank  that  un-~ 
less  deposits  sufficient  are  held  they  will  claim  their  discharge?  If  the  bank 
should,  under  such  notice,  deem  it  safe  to  withhold  deposits  sufficient  for  the" 
note,  is  it  to  then  encounter  a  suit  with  the  holder  of  a  check  unpaid?  Is  the" 
maker  of  a  note,  where  there  has  been  a  total  failure  of  consideration,  giving 
him  a  good  defense  to  the  note  as  against  the  payee  or  purchaser,  not  in  due 
course  of  trade,  to  be  held  liable  to  the  bank,  which,  in  the  absence  of  de- 
posits, has  gone  forward  and  paid  the  note  for  the  maker,  advancing  the' 
money  therefor  under  the  fifth  proposition,  authorizing  the  bank  to  treat  the* 
note  made  payable  months  before  at  its  house  as  equivalent  to  a  check,  or  re*' 
quest  to  pay?  On  the  other  hand,  if  the  bank  should  fail  to  pay  a  note  so 
made  payable  where  there  were  deposits  sufficient,  whereby  the  note  is  pro1 
tested,  is  the  bank  to  become  a  defendant  to  a  suit  for  damages  for  injury  to 
the  credit  and  business  of  the  maker,  upon  the  authority  of  the  sixth  propo- 
sition, to  the  effect  that  the  note  so  made  constituted  the  bank  the  maker's 
agent  to  protect  his  credit  out  of  the  latter' s  deposits? 

Illustrations  of  the  inconvenience  and  hardships  of  the  rule  which  we  are* 
urged  to  establish  could  be  multiplied  almost  indefinitely,  and  are  such  as  to* 
readily  suggest  themselves  to  thoughtful  men,  acquainted  with  the  practical 
affairs  of  commercial  life.  To  hold  a  note  payable  at  a  particular  bank  as 
"tantamount  to  a  check  on  the  bank,  is  to  confound  distinctions  heretofore* 
established  and  well  settled  in  the  adjudications  of  this  state  between  notes5 
and  checks.  A  "check"  is  defined  to  be  a  "written  order  on  a  bank  directing 
it  to  pay  a  certain  sum  of  money."  A  "note"  is  the  "written  promise  to  pay 
another  a  certain  sum  of  money  at  a  certain  time."  One  is  payable  on  pres- 
entation, the  other  is  payable  on  a  day  certain.  One  is  entitled  to  days  of 
grace,  the  other  is  not.  One  is  an  order  on  a  third  party,  the  other  is  the  un- 
dertaking of  the  party  himself.  One  is  an  appropriation  of  so  much  money 
in  the  banker's  hands,  the  other  is  a  promise  to  pay.    On  the  check,  ordi- 
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narily,  no  right  of  action  accrues  until  after  presentment  for  payment;  on  the 
note,  a  right  of  action  against  the  maker  exists  without  such  presentment. 
Blair  v.  Bank,  11  Humph.  88;  Mulherrin  v.  H annum,  2  Yerg.  81;  Spring- 
field v.  Green,  7  Baxt.301;  Bank  y.Merritt,  7  Heisk.  190;  Brown  v.  Lush,  4 
Yerg.  216.  For  these  and  other  considerations  we  cannot  yield  our  assent  to 
the  doctrine  urged  by  the  defendant,  and  upon  which  the  case  was  decided  in 
the  court  below.  We  hold,  therefore,  that  there  is  no  implied  authority  for  a 
bank  to  pay  to  a  third  party  a  note  made  payable  at  its  place  of  business 
simply  because  of  the  fact  that  the  maker  has  funds  sufficient  for  that  pur- 
pose, in  the  absence  of  any  course  of  dealing  or  previous  instructions  to  so 
-apply  the  deposits. 

Nor  are  we  without  express  authority  to  sustain  this  conclusion.  The  su- 
preme court  of  Illinois,  in  the  case  of  Wood  v.  Saving  Co.,  41  111.  267,  has 
reached  the  same  result  in  principle.  The  action  was  on  a  note  payable  at 
the  banking-house  of  Conrad.  The  holder  presented  the  note,  had  it  marked 
"good,"  but  it  was  not  paid.  The  bank  failed,  and  the  maker  was  sued  on 
the  note.  The  defense  was  that  the  maker  had  funds  sufficient  on  deposit 
with  the  bank  to  pay  the  note;  that  it  was  the  duty  of  the  bank  to  have  paid 
it  when  presented.  The  court  say:  "Had  Conrad  any  authority,  whatever, 
to  pay  the  note  out  of  the  funds  on  deposit  in  his  bank  to  the  credit  of  the 
maker?  The  custom  sought  to  be  established  among  bankers  has  nothing, 
In  our  judgment,  to  do  with  the  question,  what  is  the  effect  of  making  a  note 
payable  at  a  particular  place?  Was  it  ever  before  heard  that  the  effect  was 
to  transfer,  ipso  facto,  the  money  at  the  place,  belonging  to  the  makers,  ab- 
solutely to  the  bolder,  on  his  presenting  the  note  at  the  place  of  payment? 
There  is  no  such  rule  in  any  commercial  country,  of  which  we  have  any 
.knowledge.  *  *  *  We  do  not  understand  that  the  fact  of  making  a  note 
payable  at  a  particular  place  amounts  to  an  agreement  that  the  maker  may 
make  a  deposit  at  the  bank  of  the  amount  of  the  note,  and  thus  discharge  his 
obligation,  and  that  the  money  so  deposited  is  at  the  risk  of  the  holder  of  the 
note.  It  is  a  mere  designation  of  the  place  where  the  note  is  to  be  paid,  not 
of  the  person  to  whom  the  money  is  to  be  paid.  By  the  terms  of  the  note  the 
money  was  to  be  paid  by  the  maker  to  the  payee,  not  <  to '  (and  it  might  have 
added  *  by ')  Conrad,  but  •  at '  Conrad's  banking-house.  *  *  *  If  this  be 
so, — if  the  nolders  of  this  note  were  under  no  obligation  to  present  this  note  at 
•Conrad's  counter, — does  the  fact  that  it  was  presented  change  the  liability  of 
the  party  in  any  way?  *  *  *  Conrad  had  no  right  to  pay  it,  nor  could 
the  money  be  taken  to  pay  it,  except  by  means  of  the  verbal  order,  check,  or 
draft  of  the  maker  and  depositor."  The  principle  of  that  case  is  reaffirmed 
in  Bank  v.  Patton,  109  HI.  479. 

In  Scott  v.  Shirk,  60  Ind.  160,  the  court  say;  " A  bank  of  deposit  has  no 
tpower  to  apply  a  money  deposit  in  its  possession  belonging  to  the  maker  of  a 
promissory  note  payable  at  such  bank  to  the  satisfaction  of  such  note  without 
.his  consent. "  To  the  same  effect  is  Bank  v.  Bank,  132  Mass.  151,  where  the 
•court  say:  "The  case  expressly  finds  that  Carrick,  Calvert  &  Co.  never  had 
.given  any  authority  to  the  plaintiff  to  pay  their  notes  out  of  their  funds  on 
♦deposit.  Such  authority  cannot  be  implied  merely  from  the  fact  that  they 
.made  their  notes  payable  there/'  citing,  in  support  of  this  proposition,  Wood 
v.  Savings  Co.,  41  111.  267,  above.  This  was  as  late  as  1882,  from  a  state  of 
ithe  highest  authority  on  questions  of  commercial  law. 

The  case  of  Gordon  v.  Muchler,  34  La.  Ann.  604,  is  said  to  have  settled, 
ior  the  state  of  Louisiana,  this  question  in  the  same  manner;  but  we  have 
►been  unable  to  examine  this  volume,  it  being  misplaced  from  our  state  library. 
The  supreme  court  of  Missouri,  as  reported  in  the  text-books,  seems  strongly 
to  intimate  a  similar  holding.  In  Bank  v.  Carson,  32  Mo.  191,  the  court  is 
quoted  as  saying:  "  The  bank  is  not  bound  to  apply  the  deposits,  if  it  has  even 
the  authority  to  do  so. "  ^ 
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The  text-books  generally,  which  are  cited  as  sustaining  the  defendant's  con* 
tention,  agree  that  it  is  not  the  duty,  but  merely  a  privilege,  that  may  or  may 
not  be  exercised  by  the  bank,  to  so  apply  deposits  of  the  maker.  Surely,  this 
will  not  do,  to  leave  the  action  of  the  bank,  upon  which  so  many  important, 
not  to  say,  intricate,  rights  of  other  parties  depend,  open  to  the  uncertainty 
that  must  follow  its  optional  exercise  by  the  bank.  We  quite  agree  with  Mr. 
Daniel,  in  his  work  on  Negotiable  Instruments,  (volume  1,  §  326,)  that  the 
question  should  be  settled  definitely,  and  not  left  to  the  option  of  (he  bank. 
But  we  think  it  much  sounder  and  safer  to  hold  that,  in  the  absence  of  in- 
struction, either  expressed  or  to  be  implied  from  previous  course  of  dealings 
between  the  maker  and  his  banker,  the  bank  has  no  authority  to  apply  the 
funds  of  its  depositor  to  the  payment  to  third  parties  of  notes  payable  at  its 
bank.  We  limit  this  decision  to  a  payment  made  to  a  third  party  because  we 
are  not  called  upon  to  decide  any  but  the  case  before  us,  which,  as  we  have 
seen,  is  one  of  a  payment  to  a  third  party. 

The  right  of  the  bank  to  retain  out  of  deposits  sufficient  to  pay  itself,  where 
the  bank  is  the  holder  and  owner  of  the  note,  is  quite  a  different  question,  in- 
volving an  application  of  the  law  of  set-off,  and  is  not  intended  to  be  affected 
by  anything  said  in  this  opinion.  We  close  the  citation  of  authority  whicii  is 
in  accord  with  our  conclusion  by  a  reference  to  1  Edw.  Bills,  (3d  Ed.  1882,)  p. 
•166,  §  195,  where  the  learned  author  says:  "The  better  opinion  undoubtedly 
is  that  the  bank  has  no  right  to  pay  out  the  money  of  a  depositor  except  upon 
his  order,  or  with  his  assent;"  citing  approvingly  the  41  111.  and  60  Ind.  cases, 
above  referred  to.  See,  also,  Newm.  Bank  Dep.  (1888,)  §  119,  p.  120,  where, 
in  the  text,  it  is  said:  '•  A  banker  has  no  right  to  apply  money  on  deposit  in 
his  bank  to  the  payment  of  a  note  of  the  depositor,  payable  at  the  bank,  with- 
out the  order  of  the  depositor;*9  citing  the  case  already  referred  to  by  us,  of 
Bank  v.  Patton,  109  111.  479. 

If  we  consulted  our  own  convenience  and  the  necessities  of  the  case,  we 
would  end  this  opinion  here.  But  it  has  been  so  strenuously  urged  at  the  bar 
that  the  great  weight  of  authority  is  the  other  way,  that  it  becomes  proper,  if 
not  necessary,  to  refer  to  the  authorities  upon  which  such  claim  is  predicated. 
We  have  laboriously  and  at  length  examined  everything  that  has  been  availa- 
ble to  us  that  presents  the  other  side,  but,  owing  to  the  length  to  which  a  re- 
view of  cases  ordinarily  leads,  we  will  try  to  be  brief  in  what  we  have  to  say 
in  relation  thereto. 

It  is  true  that  Bolles  on  Banks  and  Their  Depositors,  §  408,  and  Morse  in 
his  work  on  Banks  and  Banking,  vol.  2,  §  557,  and  Pratt  in  his  Manual  of 
Banking  Law,  c.  9,  p.  44,  after  stating  that  there  are  authorities  both  ways, 
say  the  weight  of  authority  is  that  it  is  the  privilege  of  the  bank  (to  be  exer- 
cised or  not,  as  it  may  see  proper)  to  apply  deposits  to  the  payment  of  a  note 
of  the  depositor,  payable  at  its  bank.  The  American  cases  cited  by  these  text 
writers  are  the  same,  and  consist,  in  the  main,  of  the  following:  Maude- 
ville  v.  Bank,  9  Cranch,  9;  Bank  v.  Bank,  46  N.  T.  82;  Indig  v.  Bank,  80 
K.  T.  106;  Bank  v.  Henninper,'  105  Fa.  St.  496;  and  a  very  few  other  cases 
where  the  bank  was  itself  the  holder  of  the  note.  The  states  represented  are 
not  so  numerous,  as  appears  from  their  citations,  as  those  who  hold  as  we  do, 
while  the  cases  themselves  will  not  stand  close  scrutiny. 

Great  prominence  is  given  the  case  of  Mandevitk  v.  Bank,  from  the  su- 
preme court  of  the  United  States,  reported  in  9  Cranch,  9.  All  the  text-books 
quote  the  following  language  from  the  opinion  in  this  case  pronounced  by 
Chief  Justice  Marshall:  "Bj  making  a  note  negotiable  in  bank,  the  maker 
authorizes  the  bank  to  advance  on  his  credit  to  the  owner  of  the  note  the  sum 
expressed  on  its  face;"  and  announce  the  doctrine  as  contended  for.  The  few 
cases  in  the  same  direction  build  with  equal  confidence  upon  this  decision.  It 
must  be  admitted  that,  when  taken  by  itself,  the  language  quoted  does  seem 
to  sustain  them.    But,  when  we  examine  the  facts  in  that  case,  it  becomes 
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manifest  at  a  glance  that  the  point  really  decided,  and  to  which  the  language 
was  intended  to  apply,  is  as  foreign  to  the  question  we  are  considering  as  it 
could  well  be,  and  relate  at  all  to  commercial  paper.  The  facts  of  the  case 
were,  briefly,  these:  MandeviJle,  a  citizen  of  Virginia,  executed  bis  note  to 
.one  Nourse,  for  $410.50,  60  days  after  date,  negotiable  at  the  Union  Bank  of 
Georgetown,  payable  at  the  Bank  of  Potomac  in  Alexandria.  On  the  day  of 
its  execution,  the  note  was  negotiated  and  discounted  by  the  Union  Bank  of 
^Georgetown,  and  the  proceeds  thereof  paid  over  to  Nourse.  .After  this, 
Nourse,  becoming  indebted  to  Mandeville,  executed  to  him  his  note,  due  in 
J60  days,  negotiable  at  the  Bank  of  Alexandria,  payable  at  the  Bank  of  Colum- 
bia. When  the  note  given  by  Mandeville,  and  discounted  by  the  Union 
Bank,  fell  due,  it  was  not  paid,  and  the  Union  Bank  sued  Mandeville  thereon. 
He  defended,  trying  to  set  off  against  the  note  the  debt  he  held  against  Kourse. 
It  was  insisted  for  Mandeville  that  his  rights  must  be  determined  according 
to  the  laws  of  Virginia,  the  lex  loci  contractus;  and  that  under  the  laws  of 
that  state  a  defendant  is  allowed  to  set  off  against  the  assignee  of  a  promissory 
note  any  just  claims  which  he  had  against  the  original  payee  before  notice  of 
the  assignment  of  the  note.  For  the  bank  it  was  said  that  it  was  immaterial 
by  which  law  the  note  was  to  be  governed;  for  it  was  made  with  a  view,  ex- 
pressed on  its  face,  to  be  discounted  by  the  Union  Bank,  whereby  the  defend- 
ant had  waived  any  offset  to  which  he  might  otherwise  have  been  entitled. 
The  court,  in  deciding  the  question,  said,  (and  we  give  the  opinion  entire,  in 
hose  verba:)  "It  is  entirely  immaterial  whether  this  question  be  governed  by 
the  laws  of  Virginia  or  of  Maryland.  By  neither  of  them  can  the  discounts 
.claimed  by  the  plaintiff  in  error  be  allowed.  By  making  a  note  negotiable  in 
bank,  [the  italics  are  ours,]  the  maker  authorizes  the  bank  to  advance  on  his 
.credit  to  the  owner  of  the  note  the  sum  expressed  on  its  face.  It  would  be  a 
fraud  on  the  bank  to  set  up  offsets  against  this  note  in  consequence  of  any 
transactions  between  the  parties. .  These  offsets  are  waived*  and  cannot,  after 
the  note  has  been  discounted,  be  again  set  up.  The  judgment  is  to  be  af- 
firmed, with  damages  at  the  rate  of  6  per  cent,  per  annum. "  Thus  we  see 
;that  no  possible  question  arose  upon  the  part  of  the  note  making  it  "payable 
.at"  the  Bank  of  Potomac,  nor  "with"  that  bank,  but  upon  that  patt  of  the 
note  making  it  "negotiable"  at  the  Union  Bank,  and  with  the  latter  bank; 
.and  no  question  of  the  application  of  bank  deposits  in  any  shape  is  presented. 
The  only  matter  considered,  or  that  could  possibly  have  been  considered,  by 
the  court,  was  whether  a  party  having  authorized  a  bank  to  discount  his  note 
could  thereafter  set  off  debts  he  held  against  the  payee  of  the  note.  The  facts 
jof  this  case  were  not  published  in  the  earlier  Cranch  Reports,  which  doubtless 
accounts  for  the  misconception  of  the  opinion  by  the  usually  accurate  and  al- 
ways learned  text  writers  who  have  made  it  the  groundwork  of  the  effort  to 
.establish  the  rule  as  contended  for  by  defendants  in  the  case  at  bar.  The  facts 
will  be  found  in  "The  Lawyers'  Co-Operative  Pub.  Co.'s  Edition  of  the  United 
States  Supreme  Court  Reports." 

The  case  of  Bank  v.  Henninger,  105  Pa.  St  496,  is  greatly  relied  on  by 
the  text-books  above  referred  to.  There  the  bank  was  the  holder  and  owner 
jof  the  note,  and  the  maker  was  B.  F.  Young,  its  cashier.  At  the  close  of  busi- 
ness on  the  day  of  the  maturity  of  the  note  there  were  funds  of  the  cashier  on 
deposit  sufficient  to  pay  it.  The  cashier,  instead  of  charging  up  said  note 
against  his  deposit,  handed  it  to  a  notary  for  protest;  the  object  being  to  hold 
the  indorser,  and  compel  him  to  proceed  against  the  maker  in  order  to  let  in 
a  defense  which  the  maker  could  not  set  up  against  the  bank.  The  suit  was 
by  the  bank  against  the  indorser,  who  claimed  to  be  discharged  by  the  facts 
stated.  The  court,  among  other  things,  say:  "When  the  depositor  becomes 
indebted  to  the  bank  on  one  or  more  accounts,  and  such  debts  are  due  and  pay- 
Able,  the  bank  has  the  right  to  apply  any  deposit  he  may  have  to  their  pay- 
ment ;  this,  by  virtue  of  the  right  of  set-off.    Where  a  general  deposit  is  made 
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by  one  already  indebted  to  the  bank,  the  latter  may  appropriate  such  deposit 

^to  the  payment  of  such  indebtedness."  And,  while  admitting  that  the  bank 
might  waive  this  right  of  Bet-off,  so  far  as  it  was  concerned,  yet,  where  the 
eights  of  other  parties  were  concerned,  the  waiver  might  resnit  in  releasing  sure- 
ties, and  the  court  held  the  indorsees  discharged;  the  court  illustrating  the 

.ground  of  the  decision  in  the  following  language:  MIf  I  am  the  holder  of  A.'s 
note,  indorsed  by  C,  and  when  the  note  matures  I  am  indebted  to  A.  in  an 

.amount  equal  to  or  exceeding  the  note,  can  I  have  the  note  protested,  and  hold 
€.  as  indorser?  It  is  true,  A/s  note  is  not  technically  paid,  but  the  right  to 
set-off  exists,  and  surely  G.  may  show,  in  relief  of  his  obligation  as  surety, 
rthat  I  am  really  the  debtor,  instead  of  the  creditor,  of  A.  If  this  be  so  between 
individuals,  why  is  it  not  so  between  a  bank  and  individual?"  How  far  re- 
moved this  case  is  from  supporting  the  doctrine  as  contended  for  here,  is  too 
manifest  to  justify  elaboration,  yet  it  is  cited  in  the  text-books  as  sustaining 
the  assertion  that  the  weight  of  authority  is  in  favor  of  the  right  of  a  bank, 
without  regard  to  whether  it  is  or  not  the  holder  of  the  note,  to  appropriate 
deposits  of  the  maker  to  its  payment,  upon  the  idea  that  a  note  made  payable 
.at  the  bank  is  tantamount  to  a  check  on  the  bank. 

Let  us  see  next  what  is  in  the  case  of  Indig  v.  Bank,  80  N.  Y.  100.  Plain- 
tiff held  a  note  payable  at  the  bank  at  Lowville.  He  deposited  it  with  the  de- 
fendant bank  for  collection,  who  sent  it  by  mail  to  the  bank  of  Lowville.  On 
maturity,  the  bank  of  Lowville  charged  the  note  up  to  the  maker, —he  having 
funds  there  on  deposit, — and  forwarded  its  draft  to  defendant.  The  batik  of 
Lowville  failed  before  the  draft  was  cashed.    The  plaintiff  sued  the  defend* 

.ant  for  the  amount  of  the  note,  which  amount  he  alleged  was  lost  through  de- 
fendant's negligence.  It  was  insisted  for  the  plaintiff  that  defendant,  by  send- 
ing the  note  to  the  bank  of  LowviUe,  constituted  that  bank  its  agent  for  the 
collection  of  it,  and  was  ''therefore  liable  for  the  proceeds  as  having  been  re- 
ceived by  the  bank  of  Lowville;  the  last-named  bank  being  deemed  to  have 
received  the  proceeds  by  charging  the  amount  of  the  note  against  its  cus- 
tomer,— the  maker."    The  court,  in  response,  say:  "We  do  not  think  that 

.any  such  agency  was  created.  The  note,  in  so  far  as  relates  to  its  present- 
ment  at  the  bank,  and  the  duties  of  the  bank  in  respect  to  it,  was  equivalent 

vto  a  check  drawn  by  the  maker  upon  the  bank  where  the  note  was  made 
payable;1'  citing  Bank  v.  Bank,  46  N.  Y.  88.  We  will  first  observe  that 
the  portion  of  the  opinion  which  we  have  taken  the  liberty  of  italicizing  is 

-directly  in  conflict  with  the  decisions  in  our  own  state  with  reference  to  the 

-duties  of  the  holder  of  a  note  so  payable  as  to  the  non-necessity  of  present- 
ment, and  overlooks  and  confesses  the  distinctions  we  have  already  pointed 

-  out  between  a  check  and  a  note  as  to  presentment.  The  right  of  the  bank  of 
Lowville  to  pay  the  note  because  made  payable  at  its  place  of  business  was  not 
the  issue  in  that  cause,  but  in  the  argument  upon  the  non-liability  of  the 

~  defendant  the  court  merely  assumed,  upon  the  authority  of  the  Bank  Case, 
in  46  N.  Y.  82,  that  such  was  the  law ;  so  that  for  the  soundness  of  the  doc- 
trine we  must  turn  to  that  case.  When  we  read  the  syllabus,  we  are  told  that 
it  simply  decides  that  a  direction  of  a  bank  depositor  to  his  bank  to  pay  out 
his  funds  on  his  notes  due  and  to  become  due,  in  a  certain  order,  creates  no 

~  trust  in  favor  of  the  holders  of  such  notes,  and  that  they  have  no  right  of  ac- 

.  tion  against  the  bank  for  its  failure  to  comply  with  the  depositor's  instruc- 
tions.   The  facts  were  that  the  Florence  Mills,  a  Connecticut  corporation, 

.  had  made  two  notes,  payable  at  the  counter  of  the  defendant.  One  fell  due 
April  the  2d,  and  the  other,  April  4th.  The  note  falling  due  on  the  2d  April 
was  presented  for  payment,  and  protested  for  non-payment.  On  3d  April  the 
mills  company  sent  a  letter  to  the  bank,  containing  a  draft,  (which,  with  a 

:  small  balance  to  the  credit  of  the  mills,  was  sufficient  to  pay  either  note,  both 
being  for  the  same  amount,)  with  directions  to  credit  their  account  with  the 

~  draft,  and  then  to  pay  their  note  falling  due  on  the  4th.    The  draft  was  col- 
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lected  on  the  8d,— the  day  it  was  received,— and  on  the  same  day  the  bank 
paid  the  note  that  had  been  protested  on  the  2d.    The  note  due  on  the  4th  not 
being  paid,  the  holder  sued  the  defendant,  insisting  that  the  letter  directing 
how  the  proceeds  of  the  draft  should  be  applied,  operated  as  an  equitable  as- 
signment  or  appropriation  of  the  proceeds  to  the  payment  of  its  note  falling' 
due  on  the  4th.    This  alone  was  the  issue,  and  such  was  the  reporter's  under- 
standing of  it,  as  shown  by  the  syllabus.    The  opinion  takes  a  much  wider 
range,  and  does  announce  the  doctrine  as  broadly  as  here  contended  for, — that 
a  note  payable  at  a  particular  hank  is  in  substance  a  cheek.    But  that  part 
of  the  opinion  making  the  announcement  is  without  any  citation  of  authority 
or  process  of  reasoning  to  sustain  it,  and  it  is  difficult  to  understand  exactly 
upon  what  the  court  predicated  its  opinion  that  the  note  was  the  equivalent 
of  a  check.    In  two  paragraphs  it  seems  to  be  placed  upon  the  agreement  or 
understanding  of  the  parties,  and  in  another  upon  commercial  usage,  while 
in  another  it  seems  to  be  predicated  upon  the  legal  effect  of  the  note  so  writ- 
ten.   Nor  does  it  appear  that  the  defendant  bank  was  not  itself  the  owner  of 
the  past-due  note  to  which  the  deposit  was  applied  in  violation  of  the  instruc- 
tions of  the  depositor.    Moreover,  the  opinion  was  by  a  divided  court.  Chief 
Justice  Church,  dissenting;  so  that  our  answer  to  this  case,  which  la  much 
relied  on  by  the  defense  here,  is  that  what  is  said  concerning  the  question  now 
before  us  was  incidental  merely,  unsupported  by  reason  or  authority,  and  with 
an  ambiguity  of  statement  of  facts,  so  far  as  this  question  is  concerned;  and 
we  may  be  permitted  to  add  that  on  the  very  point  decided  it  is  of  most  ques- 
tionable soundness.    It  virtually  holds  that  a  customer  of  a  bank  cannot  make 
a  deposit,  with  instructions  accompanying  the  same  to  apply  proceeds  to  a 
note  of  the  depositor  maturing  on  the  succeeding  day,  that  would  prevent  the 
bank  from  applying  the  proceeds  to  a  note  past  due  before  the  deposit  was 
made.    It  seems  not  only  to  create  a  new  law  for  banks,  but  it  strikes  down 
the  well-established  right  of  a  debtor,  unable  to  pay  two  debts,  to  direct  and 
control  the  application  of  his  payments  to  the  one  he  may  prefer.    The  author- 
ity of  such  a  decision,  viewed  from  any  stand-point,  is  not  sufficient  to  over- 
turn our  convictions,  nor  break  the  force  of  the  well-considered  cases  holding 
to  the  contrary. 

In  Pease  v.  Warren,  29  Mich.  9,  Judge  Cooucr  says:  "It  cannot  be  pie- 
tended  that  the  making  a  note  payable  at  a  particular  bank  can  make  the  bank 
the  agent  of  the  payee  to  receive  payment. "  And,  we  ask,  would  not  this  be 
just  as  fair  and  reasonable  reading  of  the  terms  as  it  is  to  construe  them  to 
make  the  bank  the  agent  of  the  payor  to  make  payment.  They  would  serve 
the  one  purpose  as  well  as  the  other,  and  there  is  as  much  authority  for  the  one 
holding  as  the  other;  and  several  of  the  oases  cited  as  sustaining  the  defend- 
ant's contention  here  do  go  to  the  very  point  of  deciding  what  Judge  Cooley 
says  is  not  law.  Such  is  the  decision  in  Lazier  v.  Horan,  55  Iowa,  75,  7  N. 
W.  Hep.  457,  already  herein  referred  to. 

It  is  true  that  Mr.  Daniel,  in  the  third  edition  (volume  1,  §  926a)  of  his  valua- 
ble work  on  Negotiable  Instruments,  says  that  in  his  previous  editions  he  had 
taken  a  different  view,  but  that  he  is  now  of  opinion  that  he  was  wrong,  and 
that  "upon  principle  and  authority  we  should  say  that  a  bank  or  banker  at 
whose  place  of  business  negotiable  paper  is  made  payable  may  apply  to  its 
payment  funds  of  the  maker  or  acceptor  held  on  deposit,  at  its  maturity;  the 
relations  of  banker  and  customer,  and  the  tenor  of  the  instrument,  justifying 
the  inference  that  the  customer  intended  this  to  be  done;"  citing,  in  note,  the 
case  of  Indig  v.  Bank,  80  N.  Y.  106;  and  adds  in  the  text:  "And  other  well- 
considered  cases  sustain  this  view, " — referring  to  Lazier  v.  Horan,  Thatcher  v. 
Bank,  Bank  v.  Bank,  and  the  case  of  Bank  v.  Newton,  already  so  freely  quoted 
from  by  us.  While  we  entertain  for  this  distinguished  author  the  highest  re- 
spect for  his  learning  and  accuracy,  (and  the  writer  especially  esteeming  him 
no  less  highly  personally  than  professionally,)  we  are  constrained  to  believe 
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that  the  view  expressed  in  the  previous  editions  of  his  work  is  sounder,  and 
more  in  keeping  with  authority  and  reason,  and  the  necessities  of  the  large 
interests  concerned,  than  is  found  in  the  last.  There  is  no  new  light  shed  on 
this  subject  that,  in  our  opinion,  justifies  the  change  of  view.  This  author 
seems  to  consider  separately  the  rule  as  applied  to  acceptances  and  to  notes; 
and  as  to  acceptances,  he  says:  "It  may  be  regarded  as  well-settled  law  in 
England  that  an  acceptance  payable  at  a  particular  banker's  is  tantamount  to 
an  order  on  the  banker  to  pay  same  to  the  person  who,  according  to  the  law- 
merchant,  is  capable  of  gi  ving  a  good  discharge  to  the  bill. "  In  support  of 
this  he  cites,  in  note  3,  §  326a;  Robarts  v.  Tucker,  16  Adol.  &  E.  (N.  S.) 
578;  Kymer  v.  Laurie,  18  Law  J.  Q.  B.  218;  Forster  v.  Clements,  2  Camp- 
bell, 17;  and,  in  addition  thereto,  Thompson,  Chitty,  Parsons,  Byles,  and  Ed- 
wards, on  Bills.  Of  the  text-books  cited,  Edwards,  as  we  have  already  seen, 
takes  a  different  view,  while  the  others  refer  to  the  same  cases  that  Mr.  Dan- 
iel does,  as  far  as  they  were  extant  at  time  of  publication;  their  text  adding 
nothing  thereto  germane  to  the  point  under  discussion. 

Having  already  extended  this  opinion  beyond  what  is  deemed  necessary  by 
the  writer,  we  will  undertake  to  go  into  but  one  of  the  English  cases  referred 
to,  although  they  have  all  been  considered.  Robarts  v.  Tucker,  16  Adol.  & 
E.  (N.  S.)  578,  was  where  the  banker  paid  an  acceptance  of  the  Pelican  Life 
Insurance  Company,  payable  at  such  banker's,  upon  a  forged  indorsement. 
This  payment  was  debited  to  the  company  on  its  pass-book,  and  returned  to 
it  by  the  banker,  and  the  company  credited  its  banker  on  its  books.  Subse- 
quently the  company  was  compelled  to  pay  the  amount  thereof  to  the  true 
owner  of  the  acceptance,  and  thereupon  brought  this  suit  against  the  banker. 
The  first  count  in  plaintiff's  declaration  alleges  that,  in  consideration  of  cer- 
tain money  loaned  by  it  to  the  defendant  banker,  and  of  the  agreement  to  re- 
tain and  employ  the  defendant  as  the  banker  of  plaintiff,  the  defendant  under- 
took and  promised  the  company,  to  the  extent  of  money  so  lent,  to  pay  to  the 
lawful  holder  thereof  all  such  bills  of  exchange  as  should  be  accepted  by  the 
company,  payable  at  the  banker's  house;  and  that  not  regarding,  etc.,  the  de- 
fendant had  charged  plaintiff  with  an  acceptance  that  had  been  paid  to  persons 
not  legally  authorized  to  receive  payment  and  give  an  acquittance,  etc.  The 
second  count  was  for  money  loaned,  account  stated,  etc.  The  contest  was 
whether  the  course  of  dealing  between  the  bank  and  its  customer  creating  the 
obligation  of  the  banker  to  pay  his  customer's  acceptance  made  payable  at  the 
place  of  business  of  the  banker  rendered  the  latter  liable  if  he  paid  same  upon  a 
forged  indorsement,  it  being  conceded  that  the  a<-t  of  acceptance  was  a  guaranty 
of  the  genuineness  of  the  drawer's  signature.  The  court  decided  that  the 
banker's  authority  to  pay  was  limited  to  the  payment  of  genuine  indorse- 
ments; the  court  adding  that,  "if  bankers  wish  to  avoid  the  responsibility  of 
deciding  on  the  genuineness  of  indorsements,  they  may  require  their  customers 
to  domicile  their  bills  at  their  own  offices,  and  to  honor  them  by  giving  a  check 
upon  the  banker."  And  it  was  in  this  connection  that  Parke,  B.,  used  the 
language  that  has  been  made  the  basis  of  the  announcement  by  the  text  writ- 
ers of  the  doctrine  contended  for;  the  latter  losing  sight  of,  as  we  think,  the 
custom  and  course  of  dealing,  if  not  an  express  agreement,  that  by  reason  of 
the  deposit  or  lending  of  the  funds  to  the  banker  the  hitter  undertook  to  pro- 
tect the  credit  of  the  customer,  under  which,  if  he  failed  to  do  so,  the  banker  be- 
came liable  to  an  action  by  his  customer  for  permitting  him  to  be  dishonored. 
See  Marzetti  v.  Williams,  1  Barn.  &  Adol.  415;  Whitaker  v.  Bank,  1  Corap., 
M.  &  B.  744.  Recognizing  the  mutability  of  the  obligation,  it  was  said  by 
Maule,  J.,  in  Robarts  v.  Tucker,  supra,  that  "it  is  a  hardship  on  a  banker 
if  he  must  either  pay  the  bill  at  once  at  the  peril  of  an  indorsement  proving  a 
forgery,  or  dishonor  the  bill  at  the  risk  of  an  action  against  him  by  his  cus- 
tomer." Forster  v.  Clements,  2  Camp.  17,  cited  by  Mr.  Daniels,  and  other 
text  writers,  was  a  case  presenting  for  adjudication  the  same  question  pre- 
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sented  in  RobarU  v.  Tucker,  differing  from  it  only  in  the  fact  that  in  Forster 
v.  Clements  the  banker  had  paid  the  acceptance  without  funds,  and  then  sued 
the  acceptor, — its  customer.  The  acceptor  defended  upon  the  ground  that 
the  bank  had  not  proven  the  genuineness  of  the  first  indorser's  signature. 
The  custom  to  pay  was  assumed.  If  we  are  to  ingraft  upon  the  law  of  this 
state  what  is  said  to  be  the  English  rule,  authorizing  the  bank  to  treat  the 
paper  made  payable  at  its  place  of  business  as  tantamount  to  a  check,  we 
should  do  so,  not  in  part,  as  the  few  American  cases  relied  on  do,  but  as  a 
whole,  and  carry  with  it  an  obligation  and  duty  upon  the  bank  to  pay,  so  that, 
upon  failure  to  do  so,  it  must  be  liable  to  an  action  for  damages  for  injury  to 
the  credit  of  its  customer.  Well  might  the  banks  pray  to  be  delivered  from 
their  friends  if  the  rule  contended  for  is  to  be  established  in  this  state,  with 
all  of  its  attendant  uncertainties  and  dangerous  liabilities. 

Without  referring  further  to  the  cases  cited  in  the  text-books,  they  may  be 
classed  as  resting  either  on  custom  well  established,  or  course  of  dealing  be- 
tween the  parties  thereto,  or  to  paper  owned  and  held  by  the  bank  at  maturity, 
where  the  principle  of  set-off  has  been  applied.  Without  further  discussion, 
we  hold,  on  this  branch  of  the  case,  the  decree  of  the  chancellor  was  errone- 
ous, and  should  be  reversed.  Of  course  it  is  needless  to  add  t*hat  there  is  noth- 
ing to  prevent  any  depositor  from  making  such  agreement  with  his  bank  as 
to  the  protection  of  his  paper.  We  merely  hold  that,  in  the  absence  of  an  un- 
derstanding, the  bank  pays  at  its  peril. 

One  other  question  remains  to  be  disposed  of :  For  the  defendant  it  is  urged 
that  if  it  be  held  that  the  bank  had  no  authority  to  pay  the  note,  then  they  ask 
to  be  permitted  to  rely  upon  such  payment  as  a  set-off  against  complainant's 
demand;  and  the  note  is  filed  with  the  answer,  showing  the  indorsements  as 
given  in  the  opening  statement  of  this  opinion.  The  answer  is  asked  to  be 
taken  as  a  cross-bill,  but  no  process  is  issued.  Without  determining  whether 
this  matter  could  or  could  not  be  made  in  answer  merely,  without  cross-bill, 
it  is  sufficient  to  say  that  in  whatever  form  presented  it  would  be  unavailing 
to  the  defendant  under  the  proof  in  this  case,  which  shows  that  by  reason  of 
such  an  authorized  payment,  and  the  failure  of  the  bank  to  notify  the  com- 
plainant thereof,  the  latter  had  a  settlement  with  J.  D.  Carter  &  Co.,  the  par- 
ties primarily  liable,  as  between  themselves  and  complainant,  subsequent  to 
Buch  payment,  and  in  ignorance  thereof,  wherein  complainant  allowed  Carter 
&  Co.  credit  for  the  amount  of  said  note  upon  the  assumption  that  they  had, 
in  accordance  with  their  contract,  paid  the  same;  the  consequence  of  all  of 
which,  together  with  the  subsequent  insolvency,  and  removal  from  the  state, 
of  Carter  &  Co.,  before  any  knowledge  that  his  deposits  had  been  applied,  the 
complainant  has  lost  recourse  over  on  the  parties  primarily  liable  thereon.  So 
that  to  allow  the  set-off  would  be  to  cast  upon  complainant  the  loss  resulting 
from  the  unauthorized  act  of  the  defendant. 

Under  the  facts  of  this  case  the  complainant's  equity  is  superior  to  any  right 
of  set-off  which  the  defendant  might  otherwise  have  had. 

Let  the  decree  be  reversed,  and  judgment  here  for  the  complainant,  with  in- 
terest and  costs. 

Lurton,  J.,  dissents  from  the  foregoing. 
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Henderson  Bldg.  &  Loan  Ass'n  t>.  Johnson  et  ux. 

(Court  of  Appeals  of  Kentucky.    February  8, 1889.) 

Buiij>ing  and  Loan  Association*— Uburt— Chartbk. 

A  subscriber  to  nine  shares  of  stock  of  $100  each  of  a  building  association  dis- 
counted them  to  the  association  for  1675,  securing  the  loan  by  mortgage  on  realty, 
agreeing  to  pay  as  interest  installments  60  cents  per  month  on  each  share.  The 
debt,  interest!  premiums,  and  fines,  calculated  according  to  the  charter  for  a  period 
of  three  years,  four  months,  and  six  days,  amounted  to  $1,138.52,  subject  to  a  credit 
of  $459.25,  leaving  the  mortgagor  still  in  debt'  $079.27.  Held  that,  as  the  transaction 
was  in  fact  usurious,  the  association  could  not  proteot  Itself  by  a  provision  in  its 
charter  that  uno  dues,  premiums,  interest,  or  fines  that  may  accrue  to  the  associa- 
tion in  accordance  with  its  charter  shall  be  deemed  usurious. n 

Appeal  from  circuit  court,  Henderson  county;  M.  C.  Givens,  Judge. 

Action  by  the  Henderson  Building  &  Loan  Association  against  Thomas  S. 
Johnson  and  wife  to  recover  a  debt,  and  to  foreclose  a  mortgage  to  satisfy 
same.  Defendant  interposed  a  plea  of  usury  as  to  a  part  of  said  debt,  and 
judgment  was  rendered  for  plaintiff  for  its  claim,  deducting  therefrom  the 
usury  alleged  by  defendant,  and  a  sale  of  the  property  was  ordered.  Plaintiff 
appeals. 

Montgomery  Merritt,  for  appellant.    John  Young  Brovm,  for  appellees. 

Pryor,  J.  The  question  involved  in  this  case  involves  the  validity  of  sec- 
tion 8  of  the  appellant's  charter  in  so  far  as  it  provides  that  "no  dues, 
premiums,  interest,  or  fines  that  may  accrue  to  the  association  in  accordance 
with  its  charter  shall  be  deemed  usurious,  and  the  same  may  be  collected  as 
other  debts, "  etc. 

The  appellee  Thomas  S.  Johnson  subscribed  for  nine  shares  of  stock  in  the 
Henderson  Building  Association  of  $100  each,  to  be  paid  for  in  weekly  in- 
stallments of  25  cents  on  each  share.  He  discounted  the  shares  to  the  as- 
sociation  at  and  for  the  sum  of  $675.  He  was  also  to  pay  50  cents  per 
month  on  each  share,  as  interest  installments,  and,  in  case  he  failed  to  pay 
his  periodical  dues  for  the  period  of  three  months,  the  association  had  the 
right  to  forfeit  his  shares  of  stock,  and  collect  at  once  the  amount  of  money 
obtained  from  the  association.  The  appellee  executed,  on  the  25th  of  August, 
1884,  a  mortgage  on  his  house  and  lot  in  Henderson  to  secure  the  payment  of 
$675,  (the  money  then  obtained,)  and,  failing  to  pay  his  dues  for  three 
months,  this  action  was  instituted  to  foreclose  the  mortgage. 

It  is  alleged  in  the  petition,  and  the  account  made  out  in  accordance  with 
the  charter  and  by-laws  of  the  association  shows,  that  of  date  September  16, 
1887,  he  owed  the  association  the  sum  of  $679.97  on  this  loan  of  money,  or, 
as  appellant  alleges,  by  reason  of  this  partnership  of  which  the  appellee  was  a 
member.    The  appellee  only  received  $607.40  in  money,  as  by  the  rules  of  the 

association  he  was  entitled  to  the  benefit  of  the  earnings  from  the day 

of  March,  1884,  although  he  did  not  become  a  member  until  August,  1884. 
The  attorney's  fee  for  examining  title  and  clerk's  fees  had  to  be,  and  were,  de- 
ducted from  the  amount  of  money  received  by  him. 

The  appellee,  in  defense  to  the  action,  alleged  that  this  was  a  simple  loan- 
ing and  borrowing  of  money  at  a  usurious  rate  of  interest,  and  that,  although 
sanctioned  by  the  legislature,  it  was  such  partial  and  favored  legislation  as 
violated  the  fundamental  law  of  the  state;  and  the  chancellor  below  so  hold- 
ing gave  the  appellant  its  debt,  with  legal  interest  only,  of  which  it  now  com- 
plains. 

It  is  insisted  that  the  object  of  such  associations  is  to  enable  the  mechanic 
and  laborer  for  wages  to  acquire  a  home,  or  secure  one,  for  the  benefit  of  his 
family,  by  the  payment  in  weekly  and  monthly  installments  of  25  and  50 
cents;  and  that  no  other  corporation  or  individual  would  likely  hold  out  such 
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inducements  to  those  who  are  unable  to  furnish  personal  security  for  the 
performance  of  their  obligations.  Counsel  for  the  appellant  has  produced 
many  authorities  from  courts  of  last  resort,  and  such  as  are  entitled  to  great 
weight,  sustaining  the  powers  conferred  by  appellant's  charter  in  like  corpo- 
rations, basing  their  conclusions,  some  of  them,  at  least,  on  the  fact  that  the 
actual  transaction  between  the  member  and  the  association  is  not  made  upon 
any  usurious  consideration.  Patterson  v.  Association,  14  Lea,  677 ;  Merrill 
v.  Mclntire,  13  Gray,  157. 

Experience  may  demonstrate  the  necessity  for  such  organizations,  and  the 
peculiar  benefits  to  be  derived  by  the  laboring  classes  from  the  liberal  provis- 
ions contained  in  their  charters;  but  the  facts  of  this  case  are  by  no  means 
convincing  that  either  benevolence  or  charity  constitutes  the  basis  of  this  as- 
sociation. The  members  who  abstain  from  bidding  the  enormous  premiums 
for  the  loan  of  money  must  necessarily  profit  by  the  investment;  but  those 
who  are  so  unfortunate  as  to  become  borrowers,  and  required  to  pay  the  in- 
terest exacted  in  this  case,  must  ordinarily  forfeit  their  stock,  with  the  homes 
they  have  mortgaged  and  sold,  and  the  proceeds  applied  to  the  benefit  of  those 
who  act  from  motives  of  gain  and  not  from  the  love  of  mankind. 

The  appellee  in  this  case  owned  no  real  estate  but  that  embraced  by  the 
mortgage.  He  obtained  this  loan  of  $675  on  the  25th  of  August,  1884,  to  en- 
able him  to  pay  a  debt  of  $600  to  a  creditor,  who  was  pressing  him  for  pay- 
ment. From  the  time  of  the  loan,  in  August,  1884,  up  to  the  1st  of  January, 
1886,  he  had  paid  the  association  at  various  times,  in  the  way  of  dues  and  in- 
terest, the  sum  of  $297.85,  and  on  the  14th  of  July,  1888,  when  the  report  of 
the  commissioner  was  made  by  which  the  appellant  was  only  allowed  the  legal 
rate  of  interest  on  the  loan,  and  the  appellee  credited  by  what  he  had  paid, 
the  latter  owed  the  association  $482.46,  to  satisfy  which  the  chancellor  ordered 
the  property  mortgaged  to  be  sold. 

The  appellant  complains  and  says  that,  following  the  articles  of  association, 
the  appellee  would  be  indebted  by  way  of  discount,  dues,  interest,  and  fines 
unpaid  in  the  sum  of  $1,138.52,  subject  to  a  credit  of  $459.25,  the  amount  of 
dues,  etc.,  that  should  have  been  paid  by  the  appellee,  with  which  he  stands 
charged,  leaving  a  balance  still  due  the  association  of  $679.27,  as  of  the  date 
of  the  commissioner's  report.  This  result  is  reached  by  charging  the  appellee 
with  the  premium  agreed  to  be  paid  on  the  money  loaned  for  the  time  the  loan 
had  been  made,  which  was  $122.72.  This  sum,  added  to  the  dues,  fines,  and 
interest,  which  amounted  to  $416.25,  makes  $588.97  that  defendant  had  paid 
or  was  bound  to  pay  by  the  laws  of  the  appellant  and  the  regulations  of  its 
order,  leaving  the  appellee  still  in  debt  in  the  sum  of  $679.27.  Calculat- 
ing this  debt  and  its  interest,  and  the  claim  of  the  association  against  the  ap- 
pellee in  the  way  of  premiums,  fines,  etc.,  as  authorized  and  required  by  the 
charter,  and  the  appellee  would  be  compelled  to  pay  for  the  loan  of  $675  from 
the  25th  of  August,  1884,  until  the  1st  of  January,  1888,  a  period  of  three 
years,  four  months,  and  six  days,  538.93,  leaving  him  still  in  debt  $679.27. 

The  debt  borrowed  was  secured  by  a  mortgage  on  real  estate,  and  we  are  in- 
clined to  adjudge  that  the  appellee  could  have  had  no  difficulty  in  obtaining  such 
a  loan  from  either  a  natural  or  artificial  person  with  money  to  loan,  especially 
upon  a  mortgage  lien,  with  a  law  protecting  the  lender  against  any  reclama- 
tion of  usury  by  the  debtor;  nor  will  it  be  pretended  that  such  special  privileges 
could  be  conferred  on  an  individual  or  corporation,  and  at  the  same  time  deny 
to  others  a  like  privilege. 

The  legislature  has  suspended  the  general  law  in  regard  to  usury  for  the 
benefit  of  the  appellant,  seemingly  to  promote  the  benevolent  objects  in  view. 
The  profit  made  does  not  ultimately  benefit  all  the  stockholders.  Those  who 
can  live  without  borrowing  from  the  association,  and  whose  stock  is  not  liable 
to  be  forfeited  for  the  non-payment  of  dues,  will  ultimately  realize  the  large 
profits  resulting  from  such  usurious  loans  at  the  expense  of  those  who  have 
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paid  from  20  to  50  per  cent,  for  the  use  of  the  money.  The  fact  that  the  money 
is  loaned  by  the  corporation  to  one  of  its  members  can  make  no  difference. 
The  entire  transaction  is  against  the  letter  and  the  spirit  of  the  statute  against 
usury.  * 

The  charter  of  appellant  is  delusive.  It  proposes  to  practice  benevolence, 
and,  at  the  same  time,  exacts  the  most  exorbitant  rate  of  interest.  The  bor- 
rower is  made  the  victim  of  the  delusion,  and,  instead  of  being  protected  by 
the  corporation,  is  made  penniless  by  reason  of  these  usurious  exactions.  It 
is  certain  that  those  who  fail  to  borrow,  prosper  under  the  workings  of  this 
association;  but  they  do  so  on  the  needs  and  misfortunes  of  their  fellow 
members. 

A  loan  to  members  at  the  legal  rate  of  interest,  with  reasonable  dues  for  the 
maintenance  of  the  organization,  could  not  be  held  usurious,  but  such  power 
as  is  conferred  on  the  corporation  in  this  case,  or  upon  its  managers,  in  tho 
loan  of  its  money,  evidenced  by  the  transaction  in  question,  divests  the  appel- 
lant of  its  benevolent  character,  and  converts  it  into  an  organization  under 
the  form  of  law  for  the  purpose  of  filling  its  treasury  by  imposing  oppressive* 
burdens  on  its  members,  who  have  been  solicited  to  become  the  objects  of  its 
benevolence. 

This  court,  in  the  case  of  Herbert  v.  Association,  11  Bush,  296,  adjudged 
such  a  transaction  to  be  usurious.  See  also,  Association  v.  H eider  *  55  Iowa, 
424,  5  N.  W.  Rep.  578,  and  7  N.  W.  Rep.  686;  Association  v.  Wilcox,  24 
Conn.  147;  WiUiar  v.  Association,  45  Md.  546;  Association  v.  Gallagher,  25 
Ohio  St.  208;  Association  v.  Blackburn,  48  Iowa,  385.  In  addition  to  these 
authorities,  in  the  case  of  Gordon  v.  Association,  reported  12  Bush,  110,  it 
was  held  that  the  section  of  appellee's  charter  in  that  case,  investing  it  with 
the  power  to  charge  a  greater  rate  of  interest  than  was  allowed  by  the  general 
law  of  the  state,  was  unconstitutional,  and,  whether  regarded  as  an  exclusive 
privilege  or  partial  legislation,  it  was  in  violation  of  the  fundamental  law. 
In  that  case,  it  is  true,  the  borrower  was  not  a  member  of  the  association ;  but 
the  power  was  given  by  the  fifth  section  of  the  charter  to  loan  money  at  such 
rates  of  interest  as  might  be  agreed  on  by  the  parties;  preference  being  given 
in  all  cases  to  the  members  of  the  association.  The  object  of  that  organization 
was  to  enable  its  members  to  acquire  homes  and  other  property,  and,  if  the 
benevolent  object  in  view  justified  the  legislature  in  permitting  its  members 
to  borrow  money  of  the  corporation  at  a  usurious  rate  of  interest,  there  is  no 
reason  why,  in  order  to  accomplish  such  a  purpose,  it  should  not  be  authorized 
to  make  the  same  character  of  loans  to  those  not  members. 

The  power  given  a  natural  person  to  offer  his  money  at  auction,  for  loan  to 
the  highest  bidder,  making  valid  by  legislative  enactment  the  agreement  to 
pay  any  amount  of  interest  agreed  on,  would  be  deemed  usury  under  the  gen- 
eral law;  and  the  repeal  of  the  usury  law  as  to  him,  however  laudable  the 
motive,  would  be  open  to  constitutional  objection.  There  is  no  difference  in 
the  exercise  of  such  powers  by  a  corporation  and  an  individual.  If  invalid  as 
to  the  one,  it  is  equally  so  as  to  the  other;  and  no  such  special  privileges  can  be 
conferred  upon  either  under  our  constitution. 

The  supreme  court  of  Illinois  in  a  well-considered  case  held  that  when  a  sum 
of  money,  in  addition  to  the  interest  allowed  by  law,  is  bid  for  a  loan  by  one 
of  its  members  from  the  corporation,  and  included  in  the  note,  the  transac- 
tion is  usurious,  and  a  provision  in  the  charter  exempting  the  same  from  the 
operation  of  the  usury  law  of  that  state  was  held  to  be  unconstitutional.  As- 
sociation v.  Smythe,  9  Reporter,  714. 

We  concur  in  the  judgment  below  holding  that  all  theappellant  was  entitled 
to  recover  was  the  money  loaned,  with  the  legal  rate  of  interest. 

Judgment  affirmed. 
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City  of  Covington  t>.  Worthington  et  al. 
(Court  of  Appeals  of  Kentucky.    February  7, 1889.) 

1.  CONSTITUTIONAL  LAW— TAXATION— PUBLIC  IMPROVEMENTS— ABUTTING  OWNERS. 

Act  Ky.  March  6, 1876,  authorizing  the  city  of  Covington  to  assess  a  special  tax 
upon  lots  abutting  on  property  purchased  or  condemned  for  opening,  extending,  or 
widening  a  street,  "said  tax  to  be  used  to  pay  the  cost  and  expense  of  such  pur- 
chase or  condemnation."  is  not  unconstitutional,  as  applied  to  cases  where  the 
owners  of  the  abutting  lots  upon  which  the  special  tax  is  assessed  also  owned  the 
lots  taken  for  the  street.  The  owners  of  the  lota  so  taken  being  entitled  to  full 
compensation  therefor  without  deduction  on  account  of  supposed  benefits  to  their 
adjoining  lots,  the  subsequent  assessment  on  the  latter  is  their  share  of  the  public 
burden  for  improvement;  and  it  is  immaterial  that  such  assessment  may  exceed 
the  value  of  the  lots  taken. 

2.  Eminent  Domain— Compensation— Payment. 

But  the  compensation  for  the  lots  taken,  i.  e.,  their  full  value,  must  be  paid  in 
money  before  the  improvement  is  made,  notwithstanding  the  assessment  may  equal 
such  value. 

Appeal  from  chancery  court,  Kenton  county;  J.  W.  Menzies,  Judge. 
W.  A.  Byrne,  for  appellant.    William  Goebel,  for  appellees. 

Pryor,  J.  This  case  is  brought  here  to  determine  the  constitutional  va- 
lidity of  an  act  of  the  legislature  amending  the  charter  of  the  city  of  Coving- 
ton, approved  March  6,  1876,  and  also  the  validity  of  an  ordinance  passed  in 
pursuance  of  its  provisions.  The  city  council,  by  a  regular  proceeding  in  the 
mayor's  court,  condemned  certain  lots,  or  parcels  of  lots,  in  the  city,  for  the 
purpose  of  extending  Stewart  street  from  its  present  western  terminus  to 
Russell  street.  The  regularity  of  the  condemnation  proceedings  is  not  in- 
volved, and  we  must  infer  they  were  such  as  the  law  authorized,  and,  if  not, 
the  parties  whose  property  has  been  condemned  may  appeal  to  the  circuit 
court,  and  from  there  to  this  court,  as  in  other  cases. 

The  appellees  were  the  owners  of  the  ground,  or  a  part  of  it,  taken  by  the 
city  for  the  purpose  contemplated,  and  owned  land  bordering  on  the  improve- 
ment; in  fact,  the  appropriation  of  a  part  of  these  lots  left  the  balance  bor- 
dering on  the  street.  The  appellees  instituted  this  action,  enjoining  the  city 
and  the  tax  collector  from  collecting  any  tax  from  them  to  pay  for  this  im- 
provement; and  the  chancellor,  upon  the  facts  alleged  in  the  petition,  perpet- 
uated the  injunction  as  to  the  tax,  but  held  the  proceedings  valid  in  so  far  as 
the  city  sought  to  extend  the  street.  The  city  appeals  from  the  judgment 
perpetuating  the  injunction  as  to  the  collection  of  the  tax,  and  the  appellees, 
by  cross-appeal,  from  that  part  of  the  judgment  holding  that  the  street  was 
properly  taken  for  the  public  use.  The  ground  upon  which  the  chancellor 
sustained  the  injunction  was  that  the  land  of  the  appellees  had  been  taken 
for  public  use  without  constitutional  compensation. 

It  was  alleged  in  the  petition  by  the  appellees  that  the  special  tax  levied  on 
the  realty  belonging  to  them,  and  bordering  on  the  street,  was  equal  or 
amounted  to  more  than  the  value  of  their  realty  taken  for  the  street,  and  there- 
fore their  property  had  been  taken  without  any  compensation  whatever.  That 
the  tax  imposed  is  equal  to,  and  as  to  one  or  two  of  the  appellees  exceeds  the 
value  of,  the  property  taken,  is  conceded. 

The  act  of  March  6, 1876,  is  as  follows:  M  Whenever  the  said  city  shall  have 
acquired  by  purchase  or  condemnation  any  land  or  material  for  the  opening, 
extending,  or  widening  of  any  streets  or  parts  thereof  within  said  city,  its 
city  council  shall  have  the  power  to  assess  a  special  tax  upon  the  lot  or  lots  or 
parcels  of  land  fronting  or  abutting  on  the  said  street,"  etc.,  "according  to 
the  front  feet,  for  such  distance  along  the  same,  not  less  than  a  square's  length, 
if  the  square  is  laid  out,  or  not  less  than  four  hundred  feet,  if  there  is  no 
square,  as  they  shall  provide  in  their  resolutions  directing  the  purchase  or 
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condemnation,  or  they  may  assess  according  to  valuation  as  the  same  appears 
in  the  city  assessor's  last  book  of  assessments,  or  they  may  assess  any  property 
benefitted  according  to  benefits, — said  tax  to  be  used  to  pay  the  cost  and  ex- 
pense of  such  purchase  or  condemnation,  or  to  ieimburse  the  city  treasury  if 
said  cost  and  expenses  shall  have  been  previously  paid  thereupon,"  etc.;  "and 
the  proceedings  of  condemnation  shall  be  regulated  by  the  provisions  of  sec- 
tion 4  of  article  6  of  the  act  of  March  2,  1850. " 

Counsel  for  the  appellees  in  this  case  insists  that  the  exaction  of  this  tax  on 
the  value  of  the  property  abutting  on  the  street,  as  provided  by  the  enact- 
ment of  March,  1876,  is  substituting  for  compensation,  to  the  owners  of  the 
property  taken,  the  benefits  derived,  instead  of  a  money  equivalent,  as  re- 
quired by  the  constitution.  This  view  of  the  question  presented  arises  from 
the  fact  that  all  taxation  imposed  in  cases  like  this  is  based  upon  an  actual  or 
supposed  local  benefit;  and  therefore,  as  a  part  of  appellees'  lots  have  been 
taken,  the  remaining  realty  out  of  which  the  street  has  been  carved  is  taxed 
on  account  of  the  local  benefits  derived,  and  that  when  they  pay  this  tax  there 
is  nothing  left  in  the  way  of  compensation  but  the  enhanced  value  of  their 
adjoining  property,  or  the  peculiar  benefits  resulting  from  the  improvement. 

It  is  manifest  tfiat  nothing  can  be  deducted  from  the  value  of  the'property 
taken  by  way  of  condemnation.  Neither  the  state,  county,  nor  municipality 
can  assert  benefits  or  advantages  to  the  citizen  as  a  recompense  for  the  ap- 
propriation of  his  property  to  the  use  of  the  public  He  is  entitled  to  its  value 
in  money  to  be  paid  before  entry.  Becognizing  this  principle  as  the  settled 
doctrine  of  this  state,  it  is  proper  to  inquire  whether  or  not  the  appellees  in 
this  case  have  been  required  to  contribute  more  to  the  opening  or  extension 
of  the  street  in  question  than  their  share  of  the  public  burden  in  the  construc- 
tion of  such  improvements. 

If  those  owning  real  estate  in  the  city  of  Covington  are  liable  to  similar 
taxation  for  the  purpose  of  opening,  extending,  or  improving  streets,  the  tax- 
ation, then,  being  equal,  is  not  open  to  constitutional  objection.  The  fact 
that  the  appellees  owned  the  land  condemned,  and  are  left  with  lots  bordering 
on  the  extension,  is  no  argument  against  the  imposition  of  the  burden.  If 
the  land  had  belonged  to  a  stranger  to  this  controversy,  and  purchased  or  con- 
demned by  the  city  for  the  street  extension,  the  lots  bordering  upon  it  belong- 
ing to  the  appellees  would  be  liable  to  taxation  for  its  improvement.  The  law 
applicable  to  the  entire  municipality  provides  that  such  improvements  shall 
be  made  by  a  special  tax  upon  the  lots  bordering  on  the  improvement,  accord- 
ing to  the  number  of  front  feet,  etc.  It  is  universal  in  its  application,  and 
produces  that  equality  recognized  and  settled  as  constitutional  in  the  case  of 
City  of  Lexington  v.  McQuillan's  Heirs,  reported  in  9  Dana,  513. 

The  section  of  the  charter  of  the  city  of  Lexington  was  similar  in  almost 
every  respect  to  the  section  we  are  considering,  and  the  court  there  held  the 
taxation  constitutional.  Nearly  all  the  legislation  in  this  state  with  refer- 
ence to  such  improvements  has  been  based  on  that  decision,  and  the  courts  of 
this  and  other  states  have  recognized  it  as  the  leading  case  on  the  subject. 
There  is  one  feature  of  the  section  in  appellant's  charter  that  was  disapproved 
in  the  case  cited:  "The  city  council  is  authorized  to  assess  any  property  ben- 
efitted according  to  benefits;"  and  therefore  could  impose  a  much  greater  bur- 
den upon  the  one  lot-owner  than  the  other,  and,  as  in  the  Case  of  McQuillan's 
Heirs,  make  one  lot-owner  pay  more  than  another,  because  of  the  great  ex- 
pense incurred  in  improving  the  street  in  front  of  the  particular  lot.  This  was 
condemned  in  the  McQuillan  Case,  and  each  lot-owner  required  to  contribute 
his  due  proportion  of  the  cost  according  to  the  extent  of  his  ground  on  the 
street. 

The  special  tax  in  this  case  makes  each  lot-owner  pay  in  proportion  to  the 
number  of  feet  fronting  the  street,  and  this  was  proper.  The  tax  imposed  is 
neither  arbitrary  nor  unreasonable.    If  appellees  had  not  owned  the  ground 
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taken,  tbeir  part  of  the  cost  would  have  been  the  same.  They  are  not  taxed 
to  pay  for  the  ground  appropriated,  but  to  pay  the  cost  of  extension.  It  in- 
evitably follows  that,  in  this  distribution  of  the  burden,  the  tax  collected 
from  the  appellees  aids  in  paying  for  the  property  condemned,, and  so  of  any 
street  or  public  highway  that  has  been  condemned  as  such  for  public  use.  If 
a  county  road  is  established,  and  the  land  of  A.  is  condemned  for  that  purpose, 
A.  is  compelled  in  discharging  his  part  of  the  county  levy  to  answer  and 
pay  his  proportion  of  the  value  of  his  own  land.  The  expense  is  charged  to 
the  entire  county,  and  in  this  way  all  contribute,  including  the  citizen  whose 
land  has  been  condemned.  As  to  cities,  as  is  usual  in  this  state,  each  square 
improves  its  streets  by  taxing  the  property  by  the  front  foot  to  pay  for  the 
improvement.  This  is  held  to  produce  equality,  and  the  fact  that  the  party 
sought  to  be  taxed  was  the  owner  of  the  land  condemned  can  make  no  differ- 
ence. If  no  tax  can  be  imposed  in  such  a  case,  then  you  extend  the  improve- 
ment, and  release  him  from  all  cost,  when  charging  others  for  like  improve- 
ments who  happen  to  own  the  land  adjoining,  but  not  the  land  condemned. 

In  the  case  of  Sutton's  Heirs  v.  City  of  Louisville,  reported  in  5  Dana,  28, 
the  jury,  in  determining  the  value  of  the  land  for  the  street,  was  authorized 
to  set  off  the  advantages  and  benefits  to  the  owner  by  reason  of  the  improve- 
ment against  the  value  of  the  land,  and  it  was  held  unconstitutional.  In 
this  case  the  appellees  have  been  given  the  value  of  their  land  without  refer- 
ence to  the  advantages  to  be  derived  from  the  street  extension,  and  nave 
been  taxed  as  all  other  owners  of  real  estate  situate  in  the  city  are  taxed. 
The  tax  may  exceed  the  value  of  the  land  taken,  and  is  imposed  because  of 
local  benefits  derived,  but,  producing  that  equality  in  the  common  burden  for 
like  improvements,  it  is  constitutional  taxation.  In  the  Case  of  McQuillan1  $ 
Heirs,  it  is  said  "that  whenever  the  property  of  a  citizen  shall  be  taken  from 
him  by  the  sovereign  will,  and  appropriated  without  his  consent  to  the  bene- 
fit of  the  public,  the  exaction  should  not  be  considered  as  a  tax,  unless  simi- 
lar contributions  be  made  by  that  public  itself,  or  shall  be  exacted  rather  by 
the  same  public  will  from  such  constituent  members  of  the  same  community 
generally  as  own  the  same  kind  of  property."  Where  the  same  kind  of  prop- 
erty is  subjected  alike  to  the  same  common  burden,  the  taxation,  if  otherwise 
unobjectionable,  has  always  been  sustained. 

We  are  unable  to  determine  from  the  pleadings  in  this  case  (there  being 
nothing  but  the  petition)  whether  the  moneyed  value  of  the  land  condemned 
has  been  paid  to  the  appellees  or  not,  or  whether  the  city  has  entered  upon  the 
premises  condemned  for  the  purpose  of  making  the  improvement.  We  infer 
from  the  petition  that  the  appellees  are  assailing  both  the  ordinance  and  char- 
ter of  the  appellant,  and  that  no  entry  has  been  made  or  money  paid,  but  an 
injunction  obtained  with  a  view  of  delaying  all  proceedings  until  the  consti- 
tutional question  raised  is  determined. 

It  is  plain  that  the  city  should  pay,  or  offer  to  pay,  the  appellees  the  money 
value  of  their  land,  as  fixed  by  the  verdict  and  judgment,  before  entering  on 
the  premises.  This  is  a  condition  precedent  to  the  right  of  entry,  and  when 
paid  the  assessment  may  be  made  as  provided  by  the  charter.  While  the  as- 
sessment may  equal  the  value  of  the  property  taken,  it  affords  no  reason  for 
applying  the  doctrine  of  set-off  in  a  case  like  this.  The  owner  must  be  paid 
his  money,  and  then  required  to  pay  his  part  of  the  common  burden. 

The  judgment  below  is  reversed  on  the  original,  and  affirmed  on  the  cross, 
appeal,  and  remanded  for  proceedings  consistent  with  this  opinion. 
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Singleton  et  ah  v.  Sohool-Dist.  No.  34. 
{Court  of  Appeals  of  Kentucky.    February  9,  1889.) 

1.  Ejeotmbnt— Title  to  Support— Dedication— Adverse  Possession. 

Trustees  of  a  school-district,  in  an  action  in  the  nature  of  ejectment,  in  which 
they  allege  that  they  are  the  owners  of  the  land  and  entitled  to  possession,  may 
prove  either  a  dedication  or  adverse  possession,  or  both. 
-2.  Same— Effect  of  Dedication. 

A  parol  dedication  of  land  to  the  use  of  a  school-district  by  survey,  and  describing: 
the  boundaries  by  marked  corners,  and  acceptance  by  building  a  school-house 
thereon,  and  using  it  for  school  purposes,  are  effectual  to  vest  the  title  in  the  trus- 
tees as  against  subsequent  grantees. 
"8.  Adverse  Possession— Occupation  for  School  Purposes. 

Possession  of  land  for  school  purposes  for  such  length  of  time  each  year  as  school 
is  taught  may  be  regarded  as  actual,  continuous,  and  adverse,  so  as  to  give  title,  if 
continued  for  the  statutory  period. 
4.  Deed— Effect  of  Reservation. 

An  express  reservation  in  the  habendum  of  a  deed  of  a  portion  of  the  land  in- 
cluded within  the  description  will  prevail  over  the  granting  clause,  containing  no 
such  reservation. 
■5.  Appeal— Review— Objections  not  Raised  Below. 

The  admission  of  illegal  evidence,  not  objected  to  at  the  trial,  is  not  sufficient 
cause  for  reversal,  though  it  may  have  had  some  influence  with  the  jury  on  the  ques- 
tion of  damages. 

Appeal  from  circuit  court,  Crittenden  county;  8.  Hodge,  Judge. 

Action  in  the  nature  of  ejectment  by  the  trustees  of  school-district  No.  84 
in  Crittenden  county  against  Thomas  Singleton  and  another.  Defendants  ap-. 
peal. 

Blue  <§  Blue,  for  appellants.    Nunn  &  Cruce%  for  appellees. 

Lewis,  C.  J.  In  1869,  Dempsey,  the  owner,  conveyed  to  Newcornb,  re- 
mote vendor  of  appellants,  a  tract  of  land,  reserving  in  the  habendum  clause 
of  the  deed  one  and  one-half  acres  thereof,  described  by  metes  and  bounds,  for 
"  a  school-house  seat  1  n  34  school-district,  for  the  only  use  of  same. "  It  appears 
the  small  parcel  of  the  land  described  and  reserved  in  the  deed  had  been,  in 
1866,  dedicated  by  Dempsey  for  the  use  of  the  common  school-district,  by  being 
surveyed,  and  the  boundary  thereof  described  by  marked  corners,  and  that 
the  trustees  of  the  district  signified  their  acceptance  of  it  by  immediately 
erecting  a  log  school-house  thereon,  which  has  been  occupied  and  used  foV 
school  purposes  a  portion  of  each  year  ever  since.  But  in  the  deed  from  New- 
<comb  to  Beck,  and  that  from  Beck  to  appellants,  no  mention  or  reservation 
of  the  parcel  so  dedicated  was  mentioned.  Nevertheless,  as  the  dedication, 
though  matle  by  parol,  was  valid  and  complete,  and  the  palfcel  of  land  was  in 
the  actual  possession  of  the  trustees  of  the  school-district  when  the  deed  was 
made  to  Newcornb,  and  has  so  continued  ever  since,  they  bad,  when  this  ac- 
tion was  commenced,  a  complete  title,  both  in  virtue  of  the  dedication  and  by 
adverse  holding;  while,  on  the  other  hand,  as  Newcornb  never  had  any  title 
•to  the  parcel  whatever,  his  vendees  could  not  acquire  any  from  him. 

The  trustees  having  alleged  they  were  the  owners  of  the  small  parcel  of 
land,  and  entitled  to  the  possession,  of  which  appellants  had,  without  right, 
•deprived  them,  they  had  the  right,  this  being  in  the  nature  of  an  action  in 
ejectment,  to  prove,  as  evidence  of  their  superior  title  and  right  to  recover 
the  possession,  either  or  both  the  dedication  made  by  Dempsey  and  adverse 
possession  and  claim  for  15  years ;  and  consequently  the  court  did  not  err  in 
overruling  the  motion  to  require  the  plaintiffs  to  elect  for  which  cause  of  ac- 
tion they  would  prosecute,  there  being  but  one. 

The  lower  court  permitted  witnesses  to  testify  to  the  fact  that  the  trustees 
of  the  school  were  deterred  by  the  claim  of  appellants  to  be  the  owner  of  the 
land  from  going  to  the  expense  of  building  a  new  school-house,  or  repairing 
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the  present  one  so  as  to  enable  a  school  to  be  taught  in  the  winter-time,, 
whereby  some  of  the  children  were  deprived  of  the  privilege  of  attending  the 
school.  That  consideration  may  possibly  have  had  some  influence  on  the  jury 
in  fixing  the  amount  of  damages  found  for  the  plaintiffs,  which  was  $50;  but 
as  the  evidence,  even  if  illegal,  was  not  objected  to  by  appellants  daring  the 
trial,  and  may  not  really  have  been  considered  by  the  jury,  we  do  not  feel  au- 
thorized to  reverse  the  judgment  on  account  of  the  amount  of  damages  found. 

We  do  not  think  the  common-law  rule,  rejecting  the  habendum  clause  of 
a  deed  where  it  is  totally  repugnant  to  the  granting  clause,  ever  applied  to  the 
mere  description  of  the  quantity  or  kind  of  property  conveyed,  but  simply  to 
the  character  and  kind  of  estate  or  interest  conveyed;  but  the  rule  has  not 
been  so  rigidly  applied  by  this  court  as  to  defeat  the  intention  of  the  parties*, 
when  ascertained  by  looking  to  every  part  of  the  instrument.  The  parcel  of 
land  in  contest  in  this  case  never  was  intended  to  be  conveyed  by  Dempsey 
to  Newcomb,  but  was  intended  to  be,  and  was  expressly,  reserved,  and  there- 
fore no  title  to  it  passed. 

It  has  been  repeatedly  held  by  this  court  that  a  possession,  such  as  the  nat- 
ure of  the  real  estate  will  admit  of,  and  is  necessary  for  the  use  it  is  applied 
to,  may  be  regarded  as  actual,  continuous,  and  adverse,  though  not  in  the  act- 
ual use  or  occupancy  of  the  owner  all  the  time;  and,  accordingly,  possession 
of  a  parcel  of  land  for  school  purposes  for  such  length  of  time  each  year  as  & 
school  is  taught  is  to  be  regarded  such,  in  the  meaning  of  the  law,  as  will,  if 
continued  for  15  years,  give  a  perfect  title.    Judgment  affirmed. 


Portland  &'  G.  Turnpike  Co.  t>.  Boss. 
(Court  of  Appeals  of  Kentucky.    February  12, 1889.) 

1.  Eminent  Domain— Condemnation  fob  Tubnpkb— Petition. 

Under  act  Ky.  April  11, 1883.  $$  1, 10,  providing  that  when  a  turnpike  company 
shall  be  unable  to  contract  witn  the  owner  for  the  purchase  of  land  necessary  for 
its  use  it  shall  file  a  particular  description  thereof,  and  may  apply  for  the  appoint- 
ment of  commissioners,  the  statement  filed  at  the  commencement  of  the  proceed- 
ing must  not  only  contain  a  description  of  the  land,  but  must  aver  that  the  land  is 
necessary  for  the  company's  use,  and  that  it  has  been  unable  to  contract  with  the 
owner  for  it,  and  such  averments  are  jurisdictional. 

2.  Same—Amendment  on  Appeal. 

Such  averments  not  being  contained  in  the  statement  presented  to  the  county 
court,  which  is  vested  with  original  jurisdiction  thereof,  the  proceeding  cannot 
be  aided  by  amendment  in  the  circuit  oourt  on  appeal,  though  it  is  there  tried  dt 
novo. 

3.  Same— Formal  Petition. 

But  it  is  not  accessary  to  file  a  formal  petition  according  to  the  Code'of  Practice. 

4.  Corporations— Franchise— Failure  to  File  Charter. 

An  association  which  has  filed  articles  of  incorporation  for  record  in  the  office  or 
the  clerk  of  the  county  court,  as  required  by  Gen.  St.  Ky.  c.  56,  may  begin  business, 
and  its  acts  are  valid,  though  it  has  failed  to  comply  with  the  further  requirement 
to  file  a  copy  of  its  articles  with  the  secretary  of  state  within  three  months.  Such, 
failure  is  available  only  in  a  direct  proceeding  to  annul  the  franchise. 

Appeal  from  circuit  court,  Pendleton  county;  W.  £.  Arthur,  Judge. 
Leslie  P.  Applegate,  for  appellant.     W.  M,  <&  C.  A.  Hardin,  for  appellee- 

Holt,  J.  The  appellant,  the  Portland  &  Greenwood  Turnpike  Road  Com- 
pany, instituted  a  proceeding  in  the  Pendleton  county  court  to  condemn  a 
right  of  way  for  its  road  through  the  land  of  the  appellee,  Joseph  Bobb,  under 
the  act  of  the  legislature  of  April  11,  1882,  and  which  by  its  tenth  section  is- 
made  applicable  to  the  condemnation  of  lands  for  turnpike  road  purposes. 
The  first  section  thereof  provides:  "When  any  railroad  company  authorized 
to  construct  and  operate  a  railroad  in  this  state  shall  be  unable  to  contract 
with  the  owner  of  any  land  or  material  necessary  for  its  use  for  the  purchase- 
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thereof,  it  shall  file  in  the  office  of  the  clerk  of  the  county  court  a  particular 
description  of  the  land  and  material  sought  to  he  condemned,  and  may  apply 
to  the  county  court  to  appoint  commissioners  to  assess  the  damages  the  owqer 
or  owners  thereof  may  be  entitled  to  receive;  and  thereupon  the  said  court 
shall  appoint  three  impartial  housekeepers  of  the  county,  who  shall  be  sworn 
to  faithfully  and  impartially  discharge  their  duties  under  this  act."  Gen.  St* 
c.  18,  §  1. 

The  appellant,  as  the  foundation  of  the  proceeding,  filed  what  is  styled  in 
the  caption,  "Description  of  Land  to  be  Condemned,"  and  which  merely  gives 
such  description,  and  asks  the  appointment  of  commissioners  to  assess  the 
damages.  It  is  questionable,  perhaps,  whether  the  description  given  comes 
up  to  the  "particular  description"  required  by  the  act;  but  we  will  so  regard 
it.  There  was  no  statement  in  any  form  filed  stating  that  the  company  had 
been  unable  to  contract  with  the  appellee  for  the  right  of  way,  or  that  it  was 
necessary  for  such  purpose.  The  commissioners  reported,  and  the  appellee, 
having  been  summoned,  appeared,  and  presented  both  a  general  and  special 
demurrer.  Both  were  overruled.  The  ground  of  the  latter  was  that  the  ap- 
pellant had  attempted  to  incorporate  itself  by  articles  of  incorporation,  filed 
for  record  in  the  office  of  the  clerk  of  the  county  court  under  chapter  56  of 
the  General  Statutes,  and  had  failed  to  file  a  copy  of  the  articles  with  the  sec- 
retary of  state  within  three  months  after  the  filing  in  the  clerk's  office,  as  di- 
rected by  the  statute,  and  therefore  had  no  legal  existence  as  a  corporation , 
This  same  question  was  made  by  the  exceptions  filed  by  the  appellee  to  the 
commissioners1  report,  and  it  is  unnecessary  to  notice  it  further  than  to  refer 
to  the  case  of  Walton  v.  Riley,  85  Ky.  — ,  8  S.  W,  Rep.  605,  in  which  it  was 
held  that  a  corporation  thus  created  may  begin  business  upon  the  filing  of  the 
articles  in  the  county  court  clerk's  office,  and  that  it  is  not  essential  to  the 
validity  of  its  acts  that  the  articles  of  incorporation  should  be  filed  with  the 
secretary  of  state.  In  other  words,  that  this  failure  to  comply  with  this  stat- 
utory requirement  can  be  taken  advantage  of  only  in  a  direct  proceeding  to 
annul  the  franchise. 

The  exceptions  filed  by  the  appellee  made  no  issue  as  to  the  need  of  the  land 
for  the  right  of  way,  or  whether  the  company  had  made  any  effort  to  obtain 
it  by  contract.  A  jury  assessed  the  damages,  and  thereupon  the  county  court 
rendered  a  judgment  of  condemnation.  The  appellee  appealed  to  the  circuit 
court,  and  there,  upon  his  motion,  the  action  was  dismissed.  This  was  done 
without  any  hearing  upon  the  merits,  and,  if  properly  ordered,  it  therefore 
can  present  no  bar  to  another  proceeding  for  the  same  purpose.  The  judg- 
ment does  not  give  the  reason  for  the  dismissal.  Counsel  agree,  however,  in 
argument,  that  it  was  because  of  a  failure  at  the  institution  of  the  proceeding 
to  file  a  petition  setting  forth  the  facts  necessary  to  authorize  the  condemna- 
tion. It  was  not  necessary,  however,  to  file  a  petition  in  forma  according  to 
the  Code  of  Practice.  It  is  a  proceeding  under  a  statute  to  enforce  a  statutory 
right,  and  the  statute  prescribes  how  it  shall  be  done.  While,  however,  the 
statute  says  the  company  "shall  file  in  the  office  of  the  clerk  of  the  county 
court  a  particular  description  of  the  land  and  material  sought  to  be  con- 
demned, "and  then  apply  for  the  appointment  of  commissioners,  yet  the  same 
section  provides  that  it  can  only  do  so  when  the  land  is  necessary  for  its  use, 
and  it  has  been  unable  to  contract  with  the  owner  for  it.  If  the  land  be  not 
necessary  for  its.  use  it  cannot,  under  the  statute,  condemn  it;  nor  can  it  do 
so  unless  it  'has  first  in  good  faith  made  an  effort  to  obtain  it  by  contract. 
They  are  conditions  precedent  to  the  exercise  of  the  right  of  condemnation. 
The  power  conferred  upon  the  company  is  an  extraordinary  one.  The  sov- 
ereign power  vests  it  for  certain  purposes,  and  with  a  view  to  a  public  serv- 
ice, with  the  power  of  eminent  domain ;  but  it  does  so  upon  certain  conditions, 
and  with  these  it  should  strictly  comply,  in  view  of  the  extraordinary  power 
given  to  it  over  the  property  of  the  citizen.    It  can  institute  proceedings  for 
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its  condemnation  only  when  it  is  necessary  for  its  use,  and  after  an  effort  to 
obtain  it  from  the  owner  by  contract.  The  legislature  intended  to  restrict 
the  exercise  of  the  power  conferred  to  cases  of  necessity,  and  to  afford  the 
owner  an  opportunity  to  contract  his  land,  or  the  use  of  it,  away;  thus  avoid- 
ing the  expense  and  trouble  of  a  court  proceeding.  If  the  conditions  do  not 
exist  upon  which  the  company  has  been  authorized  to  condemn  the  land,  then* 
clearly,  it  cannot  be  done.  It  must  show  their  existence.  If  an  issue  be 
made  as  to  the  necessity  for  the  condemnation,  or  whether  an  effort  has  been 
made  prior  to  the  institution  of  the  proceeding  to  obtain  the  land  by  purchase, 
and  both  do  not  appear  affirmatively,  there  can  be  no  condemnation.  This 
being  so,  a  proper  and  reasonable  construction  of  the  statute  in  question  re- 
quires that  the  company  should  at  the  outset,  and  as  showing  its  right  to  in- 
stitute such  a  proceeding,  not  only  incorporate  in  its  statement  filed  as  the 
basis  of  the  proceeding  a  particular  description  of  the  land  sought  to  be  con- 
demned, but  an  averment  that  it  is  necessary  for  its  use,  and  that  it  has  been 
unable  to  contract  with  the  owner  for  it.  It  has  no  right  to  appear  in  court, 
or  bring  the  owner  there,  unless  this  be  so.  They  are  jurisdictional  facts, 
and  should  therefore  be  stated  by  the  applicant  at  the  outset.  They  lie  at  the 
foundation  of  the  proceeding.  Their  existence  should  at  least  be  prima  fade 
shown,  to  authorize  the  court  to  proceed.  Moreover,  since  a  failure  to  show 
them  upon  an  investigation  would  result  in  a  dismissal,  common  sense  die* 
tates  that  the  party  should  at  the  start  aver  their  existence,  because,  if  he 
cannot  do  so,  the  owner  should  not  be  forced  into  court.  The  statute  not 
only  admits  of  this,— to  our  minds  a  reasonable  construction, — but  the  spirit, 
if  not  the  letter,  of  the  section  in  question  requires  it. 

Jt  is  true,  the  proceeding  upon  the  appeal  must  be  tried  de  novo.  The 
statute  so  declares.  But  the  same  cause  of  action  must  be  tried.  The  orig- 
inal jurisdiction  is  vested  in  the  county  court;  and,  there  having  been  a  fail- 
ure to  present  one  there*  it  could  not  be  created  in  the  circuit  court  upon  ap- 
peal by  amendment.    There  was  nothing  to  amend. 

Judgment  affirmed. 


Morton  e.  Clack. 

(Court  of  Appeals  of  Kentucky.    February  14, 1888.) 

Equity— Rescission  of  Contract— Misrepresentations. 

A.  executed  a  deed  to  BM  providing  that,  if  at  any  time  the  premises  conveyed 
should  oease  to  be  used  for  milling  purposes,  they  should  revert  to  A.  B.  conveyed 
to  C,  and  the  latter  to  the  defendant:  C.  assigning  to  defendant  a  title-bond  which 
he  had  received  from  B.,  and  by  which  B.  covenanted  to  execute  a  general  war- 
ranty deed  according  to  the  deed  given  by  A.  C.  represented  to  the  defendant  that 
the  title  was  perfect  in  B.  Held  that,  though  the  deed  from  A.  was  of  record,  the 
defendant  had  a  right  to  rely  on  the  representations  of  C,  and  that,  as  the  land  was 
liable  to  revert  to  A.,  the  defendant  was  entitled  to  have  the  contract  between  him 
and  C.  rescinded. 

Appeal  from  circuit  court,  Barren  county;  W.  H.  Bona,  Special  Judge. 

John  B.  Clack,  by  this  suit  against  J.  F.  Morton  et  ah,  sought  to  recover 
judgment  on  a  purchase-money  note  executed  by  Morton,  and  to  enforce  an 
alleged  vendor's  lien  on  Morton's  undivided  half  interest  in  the  purchased  land. 
Judgment  for  plaintiff,  from  which  Morton  appeals.  , 

W.  L.  Porter  and  Lewis  MoQuown,  for  appellant.  Boles  <£  Duff*  for  ap- 
pellee. 

Holt,  J.    December  16, 1882,  Edwin  Vincent  conveyed  a  small  lot  of  land 

to  Thomas  Walton,  Ivy  Prescott,  and  Mary  Poynter.    The  deed  does  not  ex- 

•  pressly  define  the  interest  of  each  of  them,  but,  being  jointly  to  them,  must 

upon  its  face  be  regarded  as  a  conveyance  to  each  of  a  third  interest.    The 

deed  contained  this  provision:  "It  is  further  expressly  agreed  and  understood 
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that  if,  at  any  time  in  the  future,  the  premises  above  described  shall  cease  to 
be  used  for  milling  purposes,  or  the  milling  machinery  be  removed,  then  from' 
then,  and  in  that  case,  the  above-described  lot  of  land  or  premises  shall  revert 
to  the  said  Edwin  Vincent,  his  heirs  and  assigns.  80  long  as  the  above  con- 
ditions, as  above  described,  are  strictly  complied  with,  the  said  Edwin  Vincent 
will  always  warrant  and  defend  the  right  and  title  to  said  lot  of  land  during 
the  exact  observance  of  the  afore-named  conditions  by  the  party  of  the  second 
part  with  covenant  of  special  warranty." 

June  5,  1883,  Mary  Poynterand  her  husband,  Edmund  Poynter,  sold  to  the 
appellee,  John  P.  Clack,  an  undivided  half  interest  in  the  property.  Mrs. 
Poynter  claimed  to  own  this  much  interest  under  the  purchase  from  Edwin 
Vincent.  They  at  the  time  of  the  sale  executed  to  the  appellee  a  bond  for 
title,  which  provides,  inter  alia:  "The  parties  of  the  first  part  bind  them- 
selves to  make  to  said  Clack,  according  to  deed  made  to  them  by  Ed.  Vincent, 
a  general  warranty  deed  to  said  property,  on  or  before  the  day  of  possession. " 

The  writing  was,  of  course,  not  binding  on  Mrs.  Poynter,  by  reason  of  her 
coverture;  but  any  question  as  to  it  is  obviated  by  the  fact  that  since  the 
bringing  of  this  suit  on  March  9, 1885,  and  on  May  22, 1885,  she  and  her  hus- 
band executed  a  deed  with  covenant  of  general  warranty  to  the  appellee  for 
the  half  interest.  September  15,  1883,  the  appellee  sold  it  to  the  appellant, 
J.  P.  Morton,  for  $790, — all  of  which  the  latter  paid  by  conveying  to  the  ap- 
pellee's wife  another  tract  of  land,  save  $360,  for  which  sum  he  executed  his 
note  to  the  appellee,  who  brought  this  action  upon  it,  and  sought,  not  only  a 
personal  judgment  against  the  appellant,  but  one  enforcing  a  lien  upon  the 
half  interest  in  the  property. 

When  the  appellee  made  the  sale  to  the  appellant  he  assigned  him  the  title- 
bond  held  by  him  (Clack)  upon  the  Poynters.  Mrs.  Poynter  was  also  made  a 
defendant  to  the  action,  as  well  as  one  Isham  Vincent,  to  whom  Walton  and 
Prescott  had  conveyed  their  half  interest  in  the  property. 

The  appellant  defended  upon  the  ground  that  Mrs.  Poynter  had  title  to  but 
a  one-third  interest  in  the  property,  instead  of  a  half;  and  that  even  it  was 
subject  to  reversion  to  her  grantor  by  virtue  of  the  clause  above  copied  from 
the  deed  from  him.  His  answer  avers  that,  when  he  purchased,  the  appellee. 
Clack,  represented  to  him  that  he  was  the  owner  of  a  half  interest  in  the  prop- 
erty, and  that  when  he  purchased  of  the  Poynters  they  had  a  good  and  perfect 
title  to  it. 

The  appellee,  in  his  reply  to  it,  admits  that  the  deed  from  Edwin  Vincent 
invested  Mrs.  Poynter  with  but  a  third  interest  in  the  property;  but  he  avers 
that  she  in  fact  purchased  one-half  of  it,  and  that  the  deed  by  omission  and 
mistake  failed  to  state  that  such  was  her  interest;  and,  to  the  end  that  this 
might  be  corrected,  he  made  his  reply  a  cross-petition  against  Edmund  Poyn- 
ter, Ivy  Prescott,  and  Thomas  Walton.  The  record  fails  to  show  that  the  lat- 
ter was  brought  before  the  court,  but  his  deposition  was  taken,  and  he  testi- 
fied that  he  was  a  defendant  to  the  suit.  Prescott,  being  a  non-resident,  was 
only  constructively  served. 

It  is  true  Walton  and  Prescott  had  conveyed  all  the  interest  they  appear  to 
have  claimed  to  Isham  Vincent,  ami  that  he  had  been  made  a  defendant  to  the 
original  petition;  but  no  pleading  was  filed,  directed  against  him,  seeking  a  cor- 
rection of  the  alleged  mistake  in  the  deed.  It  is  clear  that  Edwin  Vincent 
was  not  a  necessary  party  to  an  action  to  reform  it  in  the  respect  sought,  be- 
cause it  was  only  a  question  of  the  extent  of  interest  among  the  grantees. 
The  testimony  plainly  shows  that  the  claim  of  a  mistake  in  its  execution  was 
well  founded,  and  that  Mrs.  Poynter  was  in  fact  the  purchaser  of  an  undi- 
vided half  interest  in  the  property.  It  is  unnecessary  to  decide,  however, 
whether  upon  the  record  as  presented,  and  considering  who  were  before  the 
court,  and  the  manner  of  bringing  them,  the  lower  court  had  the  right  and 
should  have  reformed  the  deed  for  this  reason. 
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The  appellee  tenders  a  deed  of  special  warranty  only  to  the  appellant,  which 
by  its  terms  is  expressly  subject  to  all  the  conditions  contained  in  the  one 
from  Edwin  Vincent  to  Walton,  etc.  The  appellant  never  accepted  it.  He 
had  a  right  to  believe  at  the  time  of  his  purchase,  from  the  terms  of  the 
Foynter  bond  assigned  by  the  appellee  to  him,  that  the  appellee  and  his  ven- 
dor, Mrs.  Foynter,  had  a  perfect  title  to  the  land,  and  that  he  was  acquiring 
it  by  his  purchase. 

The  reply  of  the  appellee  admits  that  when  he  traded  with  the  appellant  be 
represented  to  him  he  was  the  owner  of  one-half  of  the  lot,  and  that  "Foynter 
and  wife  had  a  good  and  perfect  title"  thereto  when  he  purchased  of  them. 
It  is  true  It  also  denies  that  he  "studiously  concealed"  from  the  appellant  the 
conditions  of  the  Vincent  deed,  and  denies  that  he  made  any  representations 
to  him  as  to  its  conditions,  except  those  named  in  it;  but  when  the  entire 
pleading  is  considered,  and  it  must  be  construed  most  strongly  against  the 
pleader,  it  must  be  regarded  as  admitting  the  averments  of  the  appellant's  an- 
swer as  to  the  representations  made  to  him  by  the  appellee  as  to  his  title  at 
the  time  of  the  purchase. 

The  appellant  had  a  right  to  rely  upon  them.  It  is  true  the  Vincent  deed 
was  of  record,  but  he  had  no  actual  knowledge  or  notice  of  its  provisions,  and 
he  was  not  required  to  take  notice  of  them,  in  the  face  of  the  appellee's  repre- 
sentations as  to  his  title.  It  is  evident  the  appellant,  when  he  purchased,  be- 
lieved he  was  thereby  acquiring  a  good  and  perfect  title  to  the  mill  property. 
The  appellee  professed  to  sell  him  such  a  right  to  it.  This  he  did  not  and 
cannot  do;  because,  granting  that  the  interest  of  Mrs.  Foynter  in  the  pur- 
chase from  Vincent  was,  as  is  no  doubt  true,  an  undivided  one-half,  and  that 
the  record  as  made  up  authorized  the  lower  court  to  reform  the  deed  from 
him,  yet  the  property  is  still  subject  to  reversion  by  the  terms  of  the  convey- 
ance; it  is  an  uncertain  tenure;  and  such  a  title  has  not  been  made  or  tend-  ' 
ered  to  appellant  as  he  is  entitled  to  under  the  terms  of  his  executory  con- 
tract of  purchase,  and  it  is  evident  the  appellee  cannot  comply  with  it. 

The  judgment  is  reversed,  with  directions  to  render  a  judgment  rescinding, 
upon  equitable  principles,  the  contract  between  the  appellant  and  appellee, 
and  any  conveyances  made  thereunder,  and  for  further  proceedings  in  con- 
formity to  this  opinion. 


Ten  Broeok  v.  Fidelity  Trust  &  Safety  Vatji/t  <>>• 

(Cowrt  of  Appeals  of  Kentucky.    February  14,  1889.) 

Trusts— Compensation  or  Trustee. 

8.  was  trustee  of  a  fund  of  which  his  daughter  and  her  children  were  to  receive 
the  income,  and  served  from  1874  until  1887,  when  he  died.  In  1882  he  made  his  first 
settlement,  and  was  allowed  commissions  for  investments.  From  that  time  he  paid 
the  income  quarterly,  charging  his  grandchildren  for  his  services,  hut  making  no 
charge  against  his  daughter.  He  repeatedly  stated  that  he  would  charge  her  at 
some  future  time,  but  not  while  her  necessities  required  the  whole  income.  In 
1886  he  talked  of  making  a  settlement,  including  such  charges,  but  the  absence  of 
her  attorney  prevented  it,  and  he  continued  until  his  death  to  pay  her  the  income 
without  deductions.  The  fund,  though  large,  did  not  require  much  time  or  expense. 
Held,  that  it  was  the  intention  of  e.  to  donate  his  services,  and  that  his  adminis- 
trator could  not  recover  for  them. 

Appeal  from  Louisville  chancery  court;  I.  W.  Edwards,  Chancellor. 

John  B.  Smith  and  George  W.  Morris,  trustees  under  the  will  of  H.  D.  New- 
comb,  sued,  in  1882,  for  a  construction  of  the  will,  and  a  settlement  of  their 
accounts.  A  settlement  was  had,  and  after  the  death  of  Smith,  in  1887,  the 
suit  was  revived  for  a  final  settlement  of  his  accounts.  His  administrator, 
the  Fidelity  Trust  &  Safety  Vault  Company,  presented  a  claim  for  commis- 
sions alleged  to  be  due  Smith  as  trustee,  which  was  allowed.    Exceptions 
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thereto  were  filed  by  Mrs.  M.  C.  Ten  Broeck,  a  beneficiary  of  the  trust,  which 
were  overruled,  and  she  appeals. 

Broum,  Humphrey  &  Davie,  for  appellant.  /.  JT.  Ooodloe,  Dodd  &  Grubbs, 
and  /.  C.  Dodd,  for  appellee. 

Pbyor,  J.  H.  D.  Ne  wcomb,  by  his  last  will,  devised  to  John  B.  Smith  and 
Thomas  L.  Barrett  $200,000,  to  be  held  intrust,  and  invested  in  safe  securities 
** so  as  to  yield  an  income  which,  after  paying  all  taxes  and  charges  thereon, 
shall  be  applied  by  said  trustees  to  the  continual  support  and  maintenance  of 
my  wife,  Mary  Camelia  Ne  wcomb,  and  her  children,  free  from  the  control, 
use,  or  enjoyment  of  any  husband  she  may  have;  but  neither  the  said  trus- 
tees, nor  Mrs.  Newcomb,  nor  any  future  husband,  nor  her  child  or  children, 
shall  at  any  time  have  the  power,  right,  or  authority,  in  any  way,  manner,  or 
for  any  purpose,  to  incumber  or  anticipate  the  said  fund  or  the  said  income, 
or  any  part  thereof,  for  any  purpose  whatever;  and,  in  case  these  instructions  . 
are  violated,  this  bequest  at  once  shall  be  void,  and  the  fund  become  a  part  of 
ray  residuary  estate;  and  in  case  of  her  death  without  child  or  children,  issue 
of  any  marriage  with  her  living,  or  leaving  descendants,  the  said  fund  shall 
be  a  part  of  my  residuary  estate. "  The  devisor  also  bequeathed  to  the  trustees 
for  his  two  infant  children  the  sum  of  $100,000  each,  and  provided  that,  if  one 
of  the  trustees  should  die  or  decline  to  act,  the  remaining  trustee  was  invested 
with  the  power  to  appoint  another  with  like  powers,  etc.  Barrett  refused  to 
act  as  trustee,  and  John  J3.  Smith  selected  George  W.  Morris  in  his  stead. 
Smith  was  the  father  of  Mrs.  Ne  wcomb,  the  widow  of  the  devisor,  and  was 
the  active  manager  of  the  trust-estate,  both  for  his  daughter  and  her  children. 
Ne  wcomb  died  in  the  year  1874,  and  no  settlement  was  had  by  Smith  as  trus- 
tee until  July,  1882.  Up  to  that  settlement  no  charge  had  been  made  by  the 
trustee  for  his  services,  either  against  his  daughter  or  her  children.  It  seems 
that  the  trustee  had  given  his  notes,  payable  on  demand,  for  what  he  had  used 
of  the  trust  money,  amounting  to  $4,000,  and  the  chancellor  allowed  him  as 
commission  at  that  time  5  per  cent,  on  income,  and  1}  per  cent,  on  invest- 
ments. After  that  date,  in  July,  1882,  he  continued  to  charge  his  grandchil- 
dren his  commission  regularly  up  to  his  death,  but  made  no  charge  against  his 
daughter  for  managing  the  trust  from  which  her  income  was  derived.  Smith 
died  in  April,  1887,  leaving  his  wife  his  executrix.  The  office  of  trustee  be- 
coming vacant  by  reason  of  his  death,  the  present  appellee,  the  Fidelity  Trust 
&  Safety  Vault  Company,  was  appointed  trustee  in  his  place,  and,  Mrs.  Smith 
resigning  as  executrix,  the  Fidelity  Trust  &  Safety  Vault  Company  was  ap- 
pointed and  qualified  as  administrator  with  the  will  annexed  of  her  husband. 
This  controversy  is  therefore  with  this  corporation  as  the  trustee  of  Mrs.  Ten 
Broeck,  (Mrs.  Newcomb  having  married  Ten  Broeck,)  on  the  one  hand,  and 
as  administrator  of  Smith,  on  the  other. 

The  question  arises  from  the  claim  made  by  the  appellee,  as  administrator 
of  John  B.  Smith,  against  Mrs.  Ten  Broeck,  for  commission  or  compensation 
to  him  for  managing  the  trust  fund  in  which  she  was  interested  from  the  year 
1882  until  his  death,  in  1887.  Smith  died  insolvent,  and  this  is  in  fact  a  claim 
asserted  by  the  administrator  for  the  benefit  of  creditors.  After  the  death  of 
her  father,  Mrs.  Ten  Broeck  demanded  her  income,  and  was  told  that  his  com- 
missions would  have  to  be  deducted;  and  she,  claiming  that  the  services  ren- 
dered were  gratuitous,  and  such  as  her  father  had  the  right  to  donate  to  her, 
by  reason  of  the  relation  between  them, — that  of  parent  and  child,— declined 
to  pay  the  commissions,  and  hence  this  appeal. 

The  claim  of  the  appellee  is,  and  upon  that  the  chancellor  based  his  Judg- 
ment, that  the  father  paid  to  his  daughter  the  whole  of  each  quarterly  income 
from  the  year  1882  until  the  year  1887,  without  making  any  deduction  for 
compensation,  because  her  necessities  demanded  it.  After  the  settlement  in 
1882,  he  continued  to  deduct  his  commissions  from  the  income  and  invest- 
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ments  made  or  paid  to  his  grandchildren,  and  kept  a  separate  account  as  to  the 
income  of  the  appellant.  He  had  made  judicious  investments  of  the  principal 
so  as  to  enable  him  to  pay  his  daughter  a  quarterly  income,  that  was  paid  reg- 
ularly by  check  without  any  deduction  whatever.  He  had  a  large  fund  to  in- 
vest and  control  for  his  grandchildren,  and  may  have  supposed  that  his  com- 
pensation arising  from  that  fund  was  ample  to  pay  him  for  controlling  -the 
whole;  or  that,  looking  to  the  wants  and  necessities  of  his  daughter,  he  ought 
not,  in  justice  to  her,  demand  pay  for  his  serviees.  The  latter  reason  no  doubt 
prompted  him  to  make  no  charge,  and,  while  her  income  was  large,  it  is  ap- 
parent from  the  facts  of  the  record  that  his  daughter  needed  the  entire  amount. 
The  attention  of  her  father,  who  was  then  at  the  head  of  one  of  the  leading- 
banking  institutions  in  the  city  of  Louisville,  was  called  time  and  again  to  the 
fact  of  his  failure  to  make  any  deductions  for  services  on  this  income  paid  to 
his  daughter,  and  his  reply  was,  in  substance,  that  the  condition  of  his  daugh- 
ter required  it.  and  that  the  charge  could  be  made  at  some  future  time.  There 
is  proof  tending  to  show  that  in  the  year  1886  he  talked  of  making  a  settlement, 
including  these  charges,  but  was  prevented  by  the  absence  of  his  daughter's 
attorney  from  making  it;  and  yet  he  continued  up  to  his  death  to  make  the 
quarterly  checks  without  any  deduction;  and  it  is  plain  that,  when  the  op- 
portunity was  presented,  he  declined  to  do  so  because  such  was  not  his  pur- 
pose. B  is  trust  had  been  faithfully  executed ;  the  income,  to  a  cent,  paid  over, 
and  no  charge  made.  Besides,  such  a  fund,  with  the  facilities  afforded  him 
in  his  bank  for  managing  it,  could  not  have  been  attended  with  much  expense 
or  trouble,  and  under  the  circumstances  we  perceive  no  reason  why  he  should 
have  claimed  compensation.  He  may  have  intended  at  some  future  time,  and 
doubtless  did,  when  the  necessities  of  his  daughter  for  money  should  become 
less  urgent,  to  exact  from  her  compensation  for  his  services;  but  it  is  manifest 
from  the  record  that  such  a  time  had  not  arrived  at  the  date  of  his  death,  and 
that  he  was  forwarding  the  money,  and  the  daughter  receiving  it,  with  no  in- 
tention on  bis  part  to  make  any  charge,  or  his  daughter  of  paying,  until  cir- 
cumstances had  changed  with  reference  to  her  pecuniary  condition. 

It  is  true,  the  daughter  had  no  legal  or  equitable  right  to  exact  from  her 
father  the  discharge  of  these  duties  as  a  mere  gratuity;  but  the  father  had  both 
the  legal  and  natural  right  to  aid  his  daughter  in  the  transactions  connected 
with  this  trust  free  of  charge  on  his  part;  and  we  think  that  such  was  his  pur- 
pose, as  is  evidenced  from  his  conversations  with  Burford,  and  the  manner  in 
which  he  disposed  of  this  i  ncome  from  1882  until  his  death.  He  made  regular 
charge  against  his  grandchildren,  and  it  is  not  unnatural  or  unreasonable  that 
he  should  decline  to  make  any  other  charge  for  his  services,  at  the  expense  of 
/the  welfare  and  happiness  of  his  child.  He  never  changed  his  intention  or 
purpose  with  reference  to  this  compensation.  The  same  circumstances  ap- 
pealing to  his  affections  for  his  daughter,  and  inducing  this  generosity  on  his 
part,  existed  at  his  death,  that  influenced  his  whole  action  from  the  year  1882. 
His  personal  representative  will  not  be  allowed  to  change  that  intention,  or  to 
show  that  the  surrounding  circumstances  demanded  an  exaction  of  compensa- 
tion during  the  entire  period,  instead  of  a  gratuitous  discharge  of  services, 
prompted  by  parental  affection.  It  is  no  fraud  on  the  rights  of  creditors,  or 
depriving  them  of  any  legal  or  equitable  right,  as  against  the  father  or  his  es- 
tate, to  refuse,  at  their  instance,  to  compel  payment  by  the  child  in  a  case  like 
this.  He  had  the  right  to  make  his  services  gratuitous;  and  the  intention  to 
charge  at  some  future  day,  if  conceded,  creates  no  obligation  on  the  part  of 
Mrs.  Ten  Broeck  to  pay  for  such  services.  In  Abbey  v.  Deyo,  44  N.  Y.  343, 
it  was  held  that  such  gratuitous  services  did  not  prejudice  the  rights  of  cred- 
itors; and  in  James  v.  0*DrUcoll9  2  Bay,  101,  the  court,  in  speaking  of  a  pur- 
pose to  charge  for  a  benevolent  or  friendly  act  at  a  future  day.  said  "that  it 
will  never  permit  a  friendly  act,  or  such  as  was  intended  to  be  an  act  of  kind- 
ness or  benevolence,  to  be  afterwards  converted  into  a  pecuniary  demand.    It 
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would  be  doing  violence  to  some  of  the  kindest  and  best  effusions  of  the  heart, 
to  suffer  them  afterwards  to  be  perverted  by  sordid  avarice." 

The  testimony  of  the  book-keeper  explains  this  whole  transaction .  The  bad 
health  and  pecuniary  condition  of  Mrs.  Ten  Broeck  was  always  referred  to  as 
a  reason  for  not  making  any  charge,  but  coupled  with  the  intention  to  do  so 
when  her  condition  was  improved.  The  appellant  had  the  right  to  presume 
that  the  father  did  not  contemplate  such  a  charge;  and  from  the  proof  in  thn 
record,  if  the  father  had  been  alive  and  the  demand  made  for  the  income  on 
1887,  there  would  have  been  no  refusal  to  pay.  He  had  no  intention  of  mis- 
leading his  daughter  by  inviting  her,  in  effect,  to  live  up  to  her  income,  and, 
after  the  lapse  of  years,  violate  the  express  provisions  of  the  trust,  by  impos-» 
ing  a  burden  upon  it  in  the  way  of  commissions  that  would  or  might  for  the 
time  being  have  deprived  her  of  any  income  whatever.  The  income  was  in 
no  manner  to  be  anticipated,  but  paid  over  to  the  beneficiary  after  deducting 
all  charges.  This  fact  is  another  strong  circumstance  showing  a  purpose  to 
make  no  charge.  The  declarations  of  his  intention  are  inconsistent  with  his 
whole  conduct  in  the  control  of  the  trust-estate,  and  yet  only  such  declarations 
as  any  father  would  likely  have  made  with  his  surroundings,  and  still  have  no 
purpose  of  carrying  them  into  effect.  If  the  purpose,  however,  was  to  charge 
the  daughter  when  her  condition  improved,  this  does  not  authorize  his  per- 
sonal representative  to  create  this  burden,  and  exact  a  compensation  that  the 
father  had  by  every  act  induced  the  daughter  to  believe  had  been  waived. 

The  judgment  below  is  reversed,  with  directions  to  sustain  the  exceptions 
to  the  commissioner's  report  awarding  this  compensation,  to  be  paid  out  of 
either  the  principal  or  the  income  of  the  fund  from  which  the  appellant  de- 
rives the  benefit.    Remanded,  with  directions  to  reject  the  claim. 


Apperson's  Ex'x  v.  Exchange  Bank  of  Kentucky. 
{Court  of  Appeals  of  Kentucky.    December  15, 1888.) 

1.  Payment— Application— Construction  of  Contract. 

The  president  and  cashier  borrowed  of  their  bank  a  sum  which  they  loaned  to  a 
failing  debtor  of  the  bank  and  of  the  president  The  debtor  gave  a  mortgage  on 
goods  and  land,  and  delivered  the  property  to  the  mortgagees,  with  authority  to 
sell  and  appropriate  the  proceeds  to  the  mortgage  debt,  after  applying  enough  of 
the  goods  to  pay  for  another  tract  of  land,  which  was  accordingly  paid  for,  and  con- 
veyed by  the  debtor's  vendor  to  the  mortgagees.  It  did  not  appear  that  anything 
more  was  realized  from  the  roods.  The  president  promised  that  .the  debt  to  the 
bank  would  thus  be  paid,  ana,  relying  thereon,  the  directors  made  no  effort  to  col- 
lect it  otherwise.  Held,  that  the  president,  who  controlled  the  property  and  re- 
ceived the  proceeds,  was  entitled  to  have  the  proceeds  of  both  parcels  of  land  ap- 
plied, flrat,  to  the  payment  of  the  loan  to  him  and  the  cashier,  and  that  the  balance 
should  be  applied  to  the  debts  due  to  the  bank  and  the  president. 

2.  Witness— Competency— Transactions  with  Decedent. 

Civil  Code  Ky  $  606.  subsec.  2,  providing  that  np  person  shall  testify  for  himself 
concerning  any  verbal  statement,  etc.,  of  a  decedent^  does  not  prohibit  the  cashier, 
in  an  action  between  the  bank  and  the  president's  executor,  from  testifying  to  an 
agreement  by  the  president  to  pay  the  balance  due  by  the  debtor  to  the  bank,  where 
no  action  has  been  brought  on  the  cashier's  bond  for  any  misconduct  in  the  matter, 
and  he  is  not  shown  to  be  liable  to  the  bank. 
8.  Banks  and  Banking — Statute  op  Frauds— Promise  to  Pat  Another's  Debt. 

The  right  of  the  bank  to  recover  of  the  president  rests  on  his  express  or  implied 
promise  as  its  officer  to  secure  the  debt  to  the  bank,  and  to  obtain  its  payment  out 
of  the  property  acquired  by  him,  and  not  on  his  promise  to  answer  for  the  debt  of 
another,  and  the  statute  of  frauds  is  unavailing. 
4.  Same— Duty  of  Bank  President. 

The  directors  having  relied  on  the  president's  promise  that  the  debt  would  b  * 

aid  by  means  of  such  dealings,  and  having  made  no  other  attempt  to  collect  it,  but 

aving  permitted  the  president  to  acquire  the  mortgage  lien  on  property  which 

otherwise  might  have  been  subjected  to  the  debt  to  the  bank,  it  was  not  necessary 
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that  they  should  formally  authorise  or  ratify  his  proceedings. 
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6.  8ams~Powkb  of  Bank  to  Hold  Realty. 

The  question  whether  the  bank  had  power  to  acquire  and  own  realty  la  imma- 
terial. 

Appeal  from  circuit  court,  Montgomery  county;  B.  Riddell,  Judge. 

Action  by  Exchange  Bank  of  Kentucky  against  E.  S.  Apperson,  executrix 
of  K.  A.  Apperson,  and  others.  Defendant  Apperson  filed  a  cross-bill  against 
one  Anderson,  to  foreclose  a  mortgage.  Judgment  for  plaintiff,  cross-peti- 
tion dismissed,  and  defendant  Apperson  appeals. 

H.  L.  Stone,  for  appellant.  W.  H.  Holt,  B.  /.  Peters,  and  0.  8.  Tenney, 
for  appellees. 

Lewis,  J.  Appellee,  the  Exchange  Bank  of  Kentucky,  brought  this  action, 
November,  1878,  against  appellant  E.  S.  Apperson,  executrix  of  ft.  A.  Ap- 
person, who  died  in  January  of  that  year,  to  recover  •2,674.58;  being  the 
principal  sum  of  $1,736.78,  and  interest  from  July  9, 1869;  William  Hoffman 
being  also  a  defendant,  though  only  nominally  so. 

It  is  stated  in  the  petition,  as  the  cause  of  action,  that  at  the  date  last 
named  one  J.  W.  Clay  owed  the  bank  the  sum  named,  being  what  he  had  over- 
drawn, and  at  the  same  time  owed  R.  A.  Apperson  about  01,000;  and  by  an 
agreement  between  Hoffman,  who  was  cashier  of  the  bank,  Apperson,  the 
president  of  it,  and  Clay,  a  tract  of  about  47  acres  of  land,  belonging  to  the 
latter,  was  publicly  sold  and  bought  in  by  Apperson  for  the  benefit  of  the 
bank  and  himself,  the  proceeds  or  profits  which  might  arise  from  any  future 
sale  to  be  divided  in  proportion  to  the  respective  amounts  of  the  two  debts. 
It  is  further  stated  that,  prior  to  that  purchaso,  Clay  had  mortgaged  to  Ap- 
person and  Hoffman,  acting  for  the  benefit  of  the  bank,  to  secure  a  debt,  a  lot 
of  whisky,  and  by  agreement  between  the  three  parties  2,500  gallons  thereof 
were  applied  to  pay  one  Roberts,  vendor  of  the  land,  the  purchase  price,  no 
part  of  which  had  been  paid;  and  thereupon  the  latter  made  a  deed  to  Apper- 
son and  Hoffman  for  the  purpose  mentioned.  It  is  alleged  Apperson  had  the 
use  of  the  land  from  March  1869,  the  date  of  the  deed,  to  January,  1875,  when 
he  sold  it  for  $3,087, — Hoffman,  in  furtherance  of  the  agreement  previously 
made,  uniting  with  him  in  a  deed  to  the  purchaser;  that  it  was  held,  used, 
and  sold  for  the  Joint  benefit  of  the  bank  and  Apperson,  and  that  he  continued 
president  up  to  a  short  time  before  his  death,  and  promised  to  pay  the  claim. 
The  relief  prayed  for  was  judgment  subjecting  the  proceeds  of  sale,  rents,  and 
profits  of  the  land  received  by  Apperson,  now  in  the  hands  of  his  executrix, 
to  pay  the  amount  sued  for. 

Appellant  denied  the  material  allegations  of  the  petition,  presented  various 
defenses,  and  made  her  answer  a  cross-petition  against  appellee  Anderson. 

But  we  will  first  endeavor  to  ascertain  the  actual  character  and  purposes  of 
the  different  transactions  relating  to  this  controversy,  incidentally  considering 
the  questions  upon  the  competency  of  evidence  raised  by  appellant* 

There  was  in  February,  1869,  a  public  sale  of  the  land,  before  (not,  as  stated 
in  the  petition,  after)  the  execution  of  the  mortgage  mentioned.  But  it  does 
not  appear  what  Epperson  bid  for  it,  or  that  either  he  or  Clay  treated  it  as 
valid  and  binding  for  any  purpose.  March  1,  1869,  Apperson  and  Hoffman 
borrowed  from  the  bank  $4,500,  for  which  they  gave  their  joint  note,  a  bill, 
and  that  money  they  loaned  to  Clay,  taking  his  note  of  that  date,  payable 
July,  1869,  for  $4,650;  and  to  secure  the  payment  of  it  Clay  executed  to  them, 
on  the  same  day,  a  mortgage  upon  35  barrels  of  wine,  about  100  barrels  of 
whisky,  and  a  tract  of  106  acres  of  land,  now  claimed  by  appellee  Anderson. 
By  the  terms  of  the  mortgage  the  property  was  delivered  to  the  mortgagees, 
with  authority  to  sell  the  same,  or  any  part  of  it,  and  appropriate  the  proceeds 
to  the  payment  of  the  mortgage  debt,  and  they  had  the  privilege  to  apply 
enough  of  the  whisky  to  pay  Roberts  the  purchase  price  of  the  47  acres  of 
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land.  And  in  pursuance  of  that  agreement  2,500  gallons  were  delivered  to 
him  for  that  purpose,  and  he  thereupon,  with  the  consent  of  Clay,  conveyed 
the  land  to  Apperson  and  Hoffman.  In  this  connection  it  is  proper  to  say 
that  the  estate  of  Apperson,  if  liable  to  the  bank  at  all,  cannot,  according  to 
the  evidence  before  us,  be  made  accountable  for  any  of  the  mortgaged  prop- 
erty, except  the  two  tracts  of  land;  for  the  wine  proved  worthless,  and  noth- 
ing was  realized  from  it,  and  it  does  not  appear  the  residue  of  the  whisky  was 
used  otherwise  than  in  paying  the  taxes  due  to  the  United  States  government, 
and  a  part  of  the  mortgage.debt. 

The  agreement  alleged  to  have  been  made  between  Hoffman*  representing 
the  bank,  and  R.  A.  Apperson,  and  the  promise  by  the  latter  to  pay  the  bal- 
ance dne  to  it  by  Clay  on  February,  not  July  9,  1869.  were  testified  to  sub- 
stantially by  Hoffman,  and  some  of  the  directors  of  the  bank,  and  to  some 
extent  they  were  sustained  by  Gay  But  it  is  contended  the  evidence  of 
Hoffman  is  incompetent,  because,  being  liable  on  his  bond  as  cashier  for  the 
loss  caused  by  permitting  Clay  to  overdraw  his  account  without  the  sanction 
of  the  directors,  he  is  interested  in  proving  the  agreement  by  Apperson  to  pay 
it.  But  subsection  2,  §  606,  Civil  Code,  provides  that  no  person  shall  testify 
for  himself  concerning  any  verbal  statement  of,  or  transaction  with,  or  any 
act  done  or  omitted  to  be  done  by,  one  who  is  dead  when  the  testimony  is  of- 
fered. While  we  do  not  think  it  was  intended  to  limit  the  operation  of  that 
section  to  the  testimony  of  a  person  a  party  to  and  directly  interested  in  the 
result  of  a  suit  with  the  representative  of  one  who  is  dead,  yet,  to  render  such 
testimony  incompetent,  it  must  appear  that  it  will  have  the  effect  to  directly 
or  indirectly  benefit  the  person  giving  it  pecuniarily.  No  action  has  been 
brought  on  the  bond  of  Hoffman,  nor  is  there  enough  before  us  to  fix  any 
liability  by  him  to  the  bank,  if  there  had  been. 

It  seems  to  us  there  is  no  room  to  doubt  the  existence  of  an  agreement  in 
February,  1869,  between  Apperson  and  Hoffman  to  act  together  in  the  effort 
to  save  the  two  debts  mentioned,  in  which  Clay  was  willing  to  aid  them;  for, 
though  the  public  sale  to  Apperson  of  the  47  acres  of  land  proved  abortive, 
because  no  part  of  the  purchase  money  had  then  been  paid,  the  subsequent 
arrangement  to  loan  Clay  the  money  borrowed  from  the  bank  was  evidently 
made  for  the  purpose  of  enabling  him  to  free  the  whisky  from  bond,  and  use 
it  to  pay  for  the  land,  which,  together  with  the  other  mortgaged  property, 
was  to  be  applied,  after  first  satisfying  the  mortgage  debt,  to  what  he  owed 
Apperson  and  the  bank.  The  transaction  can  be  accounted  for  in  no  other 
way,  for  neither  Apperson  nor  Hoffman  had  any  other  apparent  motive  for 
incurring  the  debt  they  did  to  the  bank,  and  risking  a  loan  of  the  money  to 
Clay,  who  was  then  in  a  failing  condition  financially. 

We  will  now  consider  the  various  grounds  of  defense  made  for  appellant, 
none  of  which,  in  our  opinion,  can  be  considered  valid,  when  the  nature  and 
object  of  the  agreement  upon  which  the  right  to  recover  is  based,  and  the  atti- 
tude and  relation  of  the  parties  to  the  bank  are  correctly  understood. 

The  amount  overdrawn  by  Clay  in  February,  1869,  was  a  subsisting  debt  due 
to  the  bank,  which  it  was  the  duty  of  Apperson,  the  president,  not  less  than 
of  Hoffman,  the  cashier,  to  use  reasonable  diligence  and  skill  to  secure.  As 
was  actually  the  case,  it  was  not  then  practicable  to  collect  in  the  usual  mode; 
and  the  agreement  between  Apperson  and  Hoffman  was  simply  a  plan  or 
scheme  resorted  to  by  them,  as  officers  and  agents  of  the  bank,  to  accomplish 
that  object,  and  at  the  same  time  make  safe  and  collectible  the  debt  of  $1,000 
which  Clay  owed  Apperson;  and  the  evidence  in  this  case  shows  that  the  di- 
rectors of  the  bank,  relying  upon  the  assurance  and  promise  repeatedly  given 
by  Apperson  that  its  debt  would  be  thus  ultimately  satisfied  and  paid,  not 
only  made  no  attempt  to  collect  it  in  any  other  mode,  but  permitted  Apperson 
to  acquire  the  mortgage  lien  on  Clay's  property,  which  before  that  might  have 
been  made  subject  to  its  debt.    It  was  therefore  not  necessary  for  the  board 
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of  directors  by  a  formal  resolution  to  either  authorize  the  agreement  to  be 
carried  out  or  sanction  it  after  it  was  done. 

Nor  do  we  perceive  what  pertinency  there  is  in  the  question  raised  whether 
the  bank  had  or  not  the  right  under  its  charter  to  acquire  and  own  real  estate; 
for  the  mortgage  and  deed  were  executed  to  Apperson  and  Hoffman  in  their 
own  right  and  name,  but  upon  the  promise  and  trust  by  them,  as  officers  and 
agents,  that  they  would  out  of  the  proceeds  of  the  property  collect  and  pay 
the  debt  due  by  Clay  to  the  bank. 

We  think,  for  the  same  reason,  the  plea  of  the  statute  of  frauds  is  equally 
unavailing;  for  the  right  to  recover  in  this  case  is  not  founded  upon  the  prom- 
ise of  Apperson  to  answer  for  the  debt,  default,  or  misdoing  of  Clay,  but 
upon  his  undertaking,  and  implied,  if  not  express,  promise,  as  an  officer  and 
agent  of  the  bank,  to  secure,  and,  out  of  the  proceeds  of  property  acquired 
by  him  for  the  purpose,  to  cause  to  be  collected  and  paid  on  the  debt  which 
Clay  owed. 

It  is  satisfactorily  shown  that,  within  five  years  before  the  commencement 
of  this  action,  Apperson  promised  to  collect  and  pay  to  the  bank  the  Clay  debt; 
and  the  other  officers  of  the  bank,  relying  upon  the  promise,  left  the  entire 
matter  in  an  unsettled  condition  to  the  time  of  his  death,  not  even  requiring 
him  to  pay  the  money  borrowed  by  him  and  Hoffman  in  1869,  to  loan  to  Clay 
for  the  purpose  before  mentioned.  Though  Hoffman  was  a  party  to  the  en- 
tire transaction,  Apperson  seems  to  have  controlled  and  managed  the  prop- 
erty, and  received  the  proceeds  of  what  has  been  sold. 

It  is  true,  as  stated  by  counsel,  Clay  continued  to  do  business  with  the 
bank  up  to  July,  1869,  but  the  deposits" made  by  him  seem  to  have  been  prin- 
cipally of  the  money  borrowed  from  Apperson  and  Hoffman,  and  made  in  the 
course  of  paying  the  government  tax  on  the  whisky,  and,  obviously,  what- 
ever credit  he  got  was  upon  the  faith,  if  not  in  furtherance,  of  the  arrange- 
ment between  him  and  Apperson  and  Hoffman. 

But  we  think  the  lower  court  erred  in  giving  a  preference  to  the  bank  debt, 
and  applying  the  proceeds  of  the  47  acres  to  the  payment  of  it,  while  the  note 
given  by  Clay  to  Apperson  and  Hoffman,  or  any  part  of  it,  remains  un satis- 
tied;  for  it  was  with  the  money  loaned  by  them  to  him  that  the  taxes  were 
paid  on  the  whisky,  and  enough  of  it  rendered  available  to  pay  for  the  47 
acres  of  land,  and  manifestly  neither  of  them  loaned,  or  could  have  been  ex- 
pected to  loan,  the  money  to  Clay  without  being  assured  the  property  mort- 
gaged would  be  first  applied  to  reimburse  them.  Moreover,  the  title  of  the 
47  acres  of  land  being  acquired  by  them  under  an  agreement  contained  in  the 
mortgage,  we  know  of  no  principle  of  equity  requiring  the  debt  of  the  bank 
to  be  paid  before  they  are  reimbursed  for  the  money  advanced  by  them,  with- 
out which  the  land  could  not  have  been  available  to  pay  either.  It  seems  to 
us  appellant  has  the  right  to  have  the  proceeds  of  the  property  which  Clay 
mortgaged,  as  well  as  that  he  conveyed,  first  applied  to  pay  whatever  of  the 
mortgage  debt  remains  unpaid,  and  that  what  may  remain  of  the  proceeds  of 
the  47  acres,  together  with  the  proceeds  of  the  tract  of  106  acres,  should  be 
applied  to  pay  the  debt  of  the  bank,  and  the  one  of  $1,000  due  appellant;  for 
we  perceive  no  reason  whatever  for  the  judgment  of  the  lower  court  dismiss- 
ing the  cross-petition  against  Anderson,  who  never  paid  anything  for  the  106 
acres  of  land,  and  has  no  title  or  claim  to  it.  The  evidence,  which  at  best  is 
vague  and  unsatisfactory,  shows  no  more  than  authority  to  him  at  one  time 
to  sell  it,  not  for  his  own  benefit,  but  as  agent.  We  think  the  mortgage 
lien  of  appellant  and  Hoffman  exists  beyond  question,  and  should  be  enforced 
on  that  tract. 

Wherefore,  for  the  errors  mentioned,  the  judgment  is  reversed,  and  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 

Holt,  J.,  not  sitting. 
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Marshall  t>.  Applegate  et  al. 
(Court  of  Appeals  of  Kentucky.    February  14, 1889.) 

HOMBBTBAD— ABANDONMENT. 

A  debtor  made  an  assignment,  and  afterwards  filed  a  petition  to  be  allowed  to 
.  share  in  the  proceeds  of  a  house  and  lot  sold  under  a  judgment,  claiming  to  have  a 
homestead  right,  which  he  had  never  conveyed  or  relinquished,  though  he  ad- 
mitted that  at  the  date  of  the  assignment  he  was  temporarily  absent  from  such 
property.  The  answer  alleged  that  the  debtor  had  before  the  assignment  perma- 
nently abandoned  the  property,  and  purchased  other  property  to  which  he  had  re- 
moved as  his  home.  In  his  reply  the  debtor  denied  that  he  had  purchased  other 
property  as  a  residence,  but  did  not  deny  that  he  resided  permanently  elsewhere. 
Held  that,  on  the  pleadings,  the  debtor's  right  to  a  homestead  must  be  regarded 
as  having  been  abandoned. 

Appeal  from  chancery  court,  Pendleton  county;  J.  W.  Menzies,  Chancellor. 

Applegate  and  others  were  plaintiffs  in  certain  consolidated  cases  against 
J.  J.  Marshall  for  a  settlement  of  his  insolvent  estate.  Judgment  was  ren- 
dered against  Marshall,  and  certain  real  estate  belonging  to  him  was  sold. 
After  the  sale  Marshall  filed  his  petition  against  Applegate,  etc.,  asking  that 
01,000  be  paid  to  him  out  of  the  proceeds  of  said  sale,  claiming  that  he  was 
entitled  to  this  in  lieu  of  his  homestead.  Judgment  was  given  rejecting 
Marshall's  claim,  and  he  appeals. 

C.  H.  Lee,  for  appellant.    L.  T.  Applegate,  for  appellees. 

Lewis,  G.  J.  In  1884  appellant  made  a  deed  of  assignment  for  the  ben- 
efit of  his  creditors,  which  contained  a  reservation  of  the  estate  in  these 
words:  "Save  and  except  such  as  the  law  will  allow  me  to  hold."  It  ap- 
peal's that  at  the  date  of  the  deed  he  owned  a  lot  of  land,  whereon  was  a 
house,  the  lower  story  of  which  had  been  used  by  him  for  the  sale  of  mer- 
chandise, and  the  upper  story  had  been  occupied  by  him  and  family  as  a  dwell- 
ing-place. In  October,  1886,  after  a  sale  of  the  house  and  lot  under  judg- 
ment rendered  in  various  consolidated  actions  by  his  creditors,  involving  a 
settlement  and  distribution  of  the  estate  so  conveyed  by  him,  he  filed  in  court 
a  petition  claiming  and  asking  that  there  be  paid  to  him  $1,000  out  of  the 
proceeds  of  the  sale  of  the  lot;  his  homestead  right  in  which  he  alleged  had 
never  been  conveyed  or  relinquished  by  him.  He  stated  in  his  petition  he 
was  at  the  date  of  the  deed  of  assignment  only  temporarily  absent  therefrom, 
and  that  he  did  not  then,  nor  had  since  the  deed,  any  home  of  his  own.  One 
of  the  creditors  Hied  an  answer  to  the  petition,  in  which  he  denied  that  ap- 
pellant and  his  family  were  only  temporarily  absent  from  the  house  and  lot  at 
the  date  of  the  deed ;  and  alleged  that  appellant  had,  prior  to  the  assignment, 
permanently  abandoned  the  property,  and  purchased  and  removed  to  other 
property  as  his  home.  In  his  reply  appellant  denied  he  had  purchased  and 
removed  to  other  property  before  the  assignment.  No  proof  was  taken  upon 
the  issue  thus  formed,  and  the  validity  of  the  claim  set  up  by  appellant  must 
be  determined  by  the  pleadings. 

It  is  admitted  by  appellant  he  was  absent  from  the  place  at  the  date  of 
the  deed,  and,  although  he  alleges  in  his  petition  he  was  only  temporarily 
absent,  he  does  not  in  his  reply  deny  the  statement  in  the  answer  he  had 
then  and  has  ever  since  had  a  permanent  residence  elsewhere;  the  denial  he 
does  make  going  no  further  than  to  put  in  issue  the  statement  in  the  answer 
he  had  purchased  other  property  for  a  residence. 

Although  it  may  be  considered  that  he  reserved  in  the  deed  his  homestead 
interest  in  the  house  and  lot,  and  might  have  resisted  the  claim  of  the  cred- 
itors to  subject  it  to  the  payment  of  their  debts,  still  he  may  have  lost  the 
right  by  abandonment  of  the  place  as  his  residence.  And  as  he  » dm  its  he 
was,  with  his  family,  absent  from  it  at  the  date  of  the  deed,  and  does  not  al- 
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lege  he  ever  subsequently  resided  there,  though  two  years  had  elapsed  when 
he  filed  his  petition,  we  think  he  has  not  merely  foiled  to  show  he  was  absent 
only  temporarily,  as  it  was  incumbent  on  him  to  do,  but,  by  his  residence  for 
such  length  of  time  elsewhere,  made  it  reasonably  certain  he  permanently 
abandoned  it  as  a  residence;  and  his  homestead  right  must  therefore  be  re- 
garded as  also  abandoned  and  lost.    Judgment  affirmed. 


Crittenden  e.  Beck. 
(Court  of  Appeals  of  Kentucky.    February  16, 1889.) 

Execution— Sals— Insufficient  Returns— Equity  of  Redemption. 

Where  the  proceeds  of  land  sold  under  order  of  court  to  satisfy  a  vendor's  lien, 
and  which  brings  less  than  two-thirds  of  its  appraised  value,  are  insufficient  to 
satisfy  such  lien,  the  vendor  may  have  a  decree  for  the  sale  of  the  equity  of  re- 
demption of  the  vendee,  the  rights  of  third  parties  not  having  intervened,  under 
Gen.  St.  Ky,  p.  978,  f  4,  providing  that  if  a  judgment,  in  pursuance  of  which  a  sale 
is  made,  is  not  satisfied  by  such  sale,  the  right  of  redemption  given  in  such  cases 
may  be  sold  In  satisfaction  of  the  residue  of  such  judgment. 

Appeal  from  circuit  court,  Owen  county;  Warren  Montfort,  Judge. 

Action  by  J.  N.  Beck  against  Jeff  Crittenden  to  recover  on  a  promissory 
note,  and  to  enforce  his  alleged  vendor's  lien  on  a  lot  of  ground  to  satisfy 
same.  Defendant  denied  plaintiff's  ability  to  make  a  good  title  to  the  lien 
property.  Judgment  for  plaintiff  was  rendered,  and  the  property  was  ordered 
sold.  It  having  sold  for  less  than  two-thirds  of  its  appraised  value,  and  for 
not  enough  to  satisfy  plaintiff's  claim,  on  plaintiff's  motion  the  defendant's 
equity  of  redemption  was  sold.    Defendant  appeals. 

/.  H.  Barman  and  /.  7.  Orr,  for  appellant.    /.  A.  Dtpwan,  for  appellee. 

Fryor,  J.  We  perceive  no  error  in  this  case  to  the  prejudice  of  appel- 
lant. The  title  he  should  be  compelled  to  accept;  and  it  was  proper,  as  the 
judgment  was  not  satisfied,  to  sell  the  equity  of  redemption.  The  appellee  had 
a  lien  on  the  land  for  the  purchase  money.  It  was  sold  under  a  judgment  of 
the  court  to  satisfy  the  lien,  and  brought  less  than  two-thirds  of  its  appraised 
value.  The  appellee  then  asked  that  the  equity  of  redemption  be  sold  to  sat* 
isfy  the  balance  due  on  the  judgment,  to  which  appellant  objected.  The 
equity  was  sold,  after  crediting  the  judgment  by  the  amount  realized  on  the 
first  sale.  This  was  proper.  The  statute  provides,  (Gen.  St.  Ky.  p.  973,  §  4:) 
"If  the  judgment,  in  pursuance  of  which  such  sale  is  made,  be  not  satis- 
fied by  such  sale,  the  right  of  redemption  herein  provided  for  may  be  sold  in 
satisfaction  of  the  residue  of  such  judgment,  and  the  said  right  of  redemp- 
tion shall  also  be  liable  to  sale  under  execution, "  etc. 

The  rights  of  third  parties  had  not  intervened  in  any  manner  before  the 
sale  was  ordered,  and,  as  between  the  parties  to  the  judgment,  the  sale  waa 
properly  ordered.    Judgment  affirmed. 


Prazrr  t>.  Clark  et  <U. 

(Cowrt  of  Appeals  of  Kentucky.    February  16, 1880.) 

Contracts— Action  fob  Bkbaoh— Nominal  Damages. 

Where  plaintiff,  having  made  a  contract  to  saw  a  lot  of  timber  for  defendant,  pur- 
chased a  saw-mill  for  that  purpose,  and  defendant  subsequently  refused  to  let  plain- 
tiff perform  the  contract,  but  it  appeared  that,  during  all  the  time  that  the  mill  was 
owned  by  the  latter,  it  was  employed  in  sawing  for  others  at  prices  equal  to  what 
plaintiff  would  have  received  under  his  contract  with  defendant*  the  plaintiff  waa 
entitled  to  only  nominal  damages. 
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Appeal  from  circuit  court,  Logan  county;  W.  L.  Duloney,  Judge. 

Action  by  J.  N.  &  R.  Clark  against  T.  N.  Frazer  to  recover  damages  for 
breach  of  contract.    Judgment  for  plaintiffs,  and  defendant  appeals. 

W.  W.  Lyles,  R.  8.  Beoier,  and  M.  B.  Bvwdm,  for  appellant.  W.  F.  Broto- 
der,  for  appellee. 

Pryor,  J.  It  is  alleged  in  the  petition  of  the  appellees  that  they  entered 
into  a  contract  with  the  appellant,  Frazer,  to  saw  for  the  latter  all  the  timber 
on  a  certain  tract  of  land  into  merchantable  lumber,  for  which  they  were  to 
be  paid  at  the  rate  of  88  J  cents  for  every  "hundred  feet.  They  were  to  be- 
gin sawing  on  a  certain  day,  and  continue  until  they  had  completed  their  con- 
tract, and  also  were  to  saw  exclusively  for  Frazer  until  the  timber  was  ex- 
hausted. They  allege  they  purchased  the  saw-mill,  and  offered  to  perform 
their  contract,  but  Frazer  refused  to  permit  them  to  go  upon  his  land,  or  com- 
ply with  their  agreement;  that  they  could  have  sawed  not  less  than  2,000,000 
feet  of  lumber,  and  claim  that  by  reason  of  the  breach  on  the  part  of  the  ap- 
pellant they  were  damaged  in  the  sum  of  02,000. 

There  is  much  conflicting  testimony  on  the  issue  as  to  whether  any  such 
contract  was  made  as  is  alleged;  but  the  testimony  for  the  appellees  conduc- 
ing to  establish  such  a  contract,  and  the  jury  so  finding,  the  principal  ques- 
tion arising  in  this  case  is  as  to  the  measure  of  damages.  The  details  of  the 
contract  are  not  all  given,  but  only  so  much  as  is  necessary  to  determine  the 
legal  question  Involved.  The  action  was  instituted  within  three  weeks  from 
the  date  at  which  the  execution  of  the  contract  was  to  begin.  The  court  be- 
low, in  instructing  the  jury,  said  that,  as  the  appellant  had  admitted  that  the 
timber  would  have  produced  2.000,000  feet,  that  quantity,  at  38J  cents  per 
hundred  feet,  is  the  basis  of  recovery,  and,  after  deducting  from  it  the  cost  of 
sawing  and  stacking  the  lumber  as  provided  by  the  contract,  the  remaining 
sum  is  the  amount  the  appellees  should  recover. 

It  is  made  to  appear  from  the  testimony  that  the  appellees  were  running 
their  mill  for  others  prior  to  and  at  the  time  at  which  the  contract  with  the  ap- 
pellant was  to  begin;  and,  further,  that  their  mill  was  provided  with  all  the 
timber  it  could  saw  from  the  time  the  appellees  bought  it  until  sold  by  them, ' 
paying  as  much  as  Frazer's  contract  would  have  paid  them.  The  mill  was 
idle  about  three  weeks,  and  no  longer,  and  continued  sawing  after  it  was  sold. 

No  loss  of  work  or  sawing  has  been  alleged  or  proven,  but,  on  the  contrary, 
the  testimony  tends  to  show  that  the  appellees  have  sustained  only  nominal 
damages.  The  case  is  thus  presented  by  the  proof:  The  appellant  employs 
appellees  with  their  mill  to  go  upon  his  land,  and  saw  2,000,000  feet  of  lum- 
ber, and  not  to  saw  for  others  until  the  contract  is  completed.  The  appellant 
refuses  to  permit  appellees  to  enter  and  perform  their  contract.  The  services 
of  the  appellees  and  their  mill  were,  in  violation  of  the  contract,  dispensed  with, 
and  the  appellees,  as  their  own  engineer  and  witness  testifies,  operated  the 
mill  from  May  preceding  the  1st  of  June,  when  the  work  for  appellant  was  to 
begin,  until  Christmas  of  the  same  year,  and  the  sawing  was  as  profitable  as 
it  would  have  been  if  running  under  the  contract  with  appellant. 

If,  therefore,  the  appellees  are  permitted  to  recover  the  entire  profit  that 
could  have  been  realized  on  the  contract  with  the  appellant,  and  have  run  their 
mill  continuously  with  the  same  profit  for  others,  they  are  permitted  to  re- 
cover or  make  double  profits.  The  amount  of  recovery  in  a  case  like  this  is 
the  actual  damage  sustained. 

Suppose  the  appellees  had  brought  their  action  after  the  time  for  the  per- 
formance of  the  contract  on  their  part,  and  it  had  been  made  to  appear  from 
the  testimony  that  they  had  by  the  use  of  their  mill,  and  their  own  services 
in  running  it,  made  more  profit  than  they  could  have  realized  from  the  con- 
tract with  appellant,  will  it  be  insisted  that  the  appellees  could  recover  more 
than  nominal  damages  ?    If  charged  with  the  profit  that  could  have  been  made 
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during  the  period,  it  would  be  just  and  equitable  that  appellant  should  be  cred- 
ited by  the  value  of  the  use  of  the  mill  by  the  appellees  for  the  same  time,  and, 
if  in  summing  up  the  profits  the  appellees  have  lost  nothing*  there  has  been 
no  injury. 

The  instruction  given  in  this  case  makes  the  offer  to  perform  equivalent  to 
actual  performance,  when  the  appellees  were  only  entitled  to  the  actual  dam- 
age. They  had  equally  as  profitable  employment  in  the  same  country  and 
neighborhood,  and  therefore  lost  nothing,  looking  to  their  own  testimony. 
The  criterion  of  recovery  for  the  sale  and  delivery  of  personal  property,  where 
there  is  a  breach,  is  the  difference  between  the  price  to  be  given  and  the  value 
of  the  property  at  the  time  and  place  of  delivery;  but  the  case  presented  here 
is  not  within  that  class,  and  in  ascertaining  the  actual  loss  sustained,  if  the 
appellees  with  their  personal  services,  counted  with  the  operation  of  their 
mill,  have  sustained  no  damage,  there  is  no  reason  for  making  the  appellant 
pay  the  profit  they  have  already  received,  for  all  the  complaining  party  is  en- 
titled to  is  a  just  recompense  for  the  actual  injury  sustained. 

The  principle  governing  this  case  is  similar  to  that  in  regard  to  contracts 
for  personal  services,  as  in  the  case  of  Whitaker  v.  Sandifer,  1  Duv.  261. 
Whifcaker  was  to  serve  Sandifer  for  one  year  as  an  overseer  on  his  farm  for  a 
fixed  sum.  Sandifer  discharged  him  after  Whitaker  had  been  in  his  service 
for  some  months,  and  the  result  was  an  action  to  recover  the  price  agreed  to 
be  paid  for  the  year's  labor,  in  which  it  was  held  by  this  court  that  he  was  en- 
titled only  to  the  actual  damage  sustained,  and  determining,  in  effect,  that,  if 
he  had  equally  profitable  employment  after  his  discharge,  the  damage  would 
be  nominal. 

In  the  case  of  Petrie  v.  Lane,  35  N.  W.  Rep.  70,  (decided  by  the  supreme 
court  of  Michigan,)  the  plaintiffs  owned  a  saw-mill,  and  agreed  to  saw  4,000,- 
000  feet  of  logs,  to  be  delivered  by  the  defendant  in  a  certain  year,  the  plain- 
tiffs to  be  paid  a  fixed  price  for  sawing.  The  logs  were  not  delivered,  and 
the  plaintiffs  sued  for  the  loss  of  profits,  and  insisted  that,  as  a  matter  of  law, 
they  were  entitled  to  all  the  profits  they  could  have  made  on  the  contract,  re- 
gardless of  the  actual  damage  they  had  sustained.  Their  mill  was  not  closed, 
'  but  working  all  the  time,  sawing  other  lumber  to  its  fullest  capacity,  upon 
which  they  made  like  profits,  and,  by  giving  them  the  same  profits  against  the 
defendant,  they  were  doubling  the  capacity  of  their  mill  as  well  as  their  prof- 
its. As  the  right  of  recovering  actual  damages  in  that  case  was  disclaimed, 
the  judgment  for  the  defendant  was  affirmed. 

This  is  a  m  uch  stronger  case  against  the  recovery  than  the  case  cited.  Here 
the  appellant  had  contracted  for  the  service  of  the  appellees,  in  connection 
with  the  operation  of  their  mill,  for  such  a  time  as  would  enable  them  to  saw 
the  timber  on  his  farm;  the  use  of  the  mill  to  be  applied  to  the  sole  purpose, 
and  no  other,  without  the  consent  of  the  appellant.  There  was  a  breach  of 
the  contract  by  the  defendant,  and  the  appellees,  with  theft  mill,  proceeded  at 
once  to  saw  for  others,  running  continuously  for  the  period  of  seven  months, 
and  until  sold  by  the  appellees,  making  as  much  or  more  profit  than  would 
have  been  made  if  the  contract  had  not  been  violated  by  the  defendant.  There 
was  no  sale  of  timber  to  the  appellees,  or  suoh  stipulations  in  the  contract  as 
would  bring  the  case  within  the  rule  as  to  the  measure  of  damages,  when  ap- 
plied to  a  breach  for  the  failure  to  deliver  personal  property,  or,  in  the  case  of 
ordinary  contracts,  for  the  refusal  to  permit  the  execution  of  specific  work. 
The  machinery  must  be  used,  and  not  allowed  to  remain  idle  that  the  owuer 
might  speculate  on  the  probable  profits  to  be  derived  from  the  particular  un- 
dertaking. 

If  A.,  with  his  machine,  undertakes  to  thresh  the  grain  of  B.  on  a  named 
day,  at  a  fixed  price  per  bushel,  and  B.  declines  to  permit  the  work  to  be  done, 
it  does  not  follow,  as  a  matter  of  law,  that  A.  can  recover  the  contract  price, 
less  the  cost  of  his  bands,  as  his  damages.    If  he  should  employ  his  machine 
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in  threshing  a  like  quantity  of  grain  for  others  on  the  same  day,  with  no  loss 
of  time  or  inconvenience  by  reason  of  B.'s  conduct,  the  injury  is  nominal  only. 
In  this  case  there  was  no  allegation  of  any  extra,  expense,  loss  of  time,  or  any 
special  injury  alleged  or  proven  by  the  appellees,  nor  their  failure  to  obtain 
like  employment  with  like  profits,  or,  if  obtained,  for  less  profit  than  that  to 
be  realized  from  the  contract  with  appellant,  but  a  general  averment  that  act- 
ual damages  had  been  sustained  to  the  amount  of  $2,000.  When  the  proof 
shows  that  no  actual  injury  had  been  sustained,  nominal  damages  should  have 
been  awarded. 

The  judgment  is  reversed,  and  cause  remanded,  with  directions  to  set  aside 
the  verdict,  grant  the  appellant  a  new  trial,  and  for  proceedings  consistent 
with  this  opinion.  Under  this  view  of  the  case,  we  have  not  considered  the 
other  questions  raised.  If  the  appellees  can  amend  their  petition,  the  answer 
can  then  controvert  the  amount  of  lumber  that  is  alleged  could  have  been 
made  from  the  timber,  etc. 


Wolf  et  al.  v.  MoHabgtte,  Sheriff. 
(Court  of  Appeals  of  Kentucky.    February  16, 1889.) 

Municipal  Corporations— Improvembnt  op  Storms—  Taxation—  Constitutional 
Law. 

Property  owners  in  an  incorporated  municipality  may  constitutionally  be  required 
to  pay  taxes  for  the  improvement  of  streets  in  the  municipality,'  and  also  to  pay 
the  general  county  road  tax.  The  former  are  for  special  privileges,  not  equally  en- 
joyed by  other  residents  of  the  county. 

Appeal  from  circuit  court,  Pulaski  county;  Z.  T.  Morrow,  Judge. 

This  was  an  agreed  case,  wherein  A.  Wolf  and  others  were  plaintiffs,  and 
J.  H.  McHargue,  sheriff  of  Pulaski  county,  was  defendant.  The  agreed  facts 
are  these:  Plaintiffs  are  residents  of  the  incorporated  town  of  Somerset,  in 
the  county  of  Pulaski,  and  all  their  taxable  property  is  located  within  the 
corporation.  They  paid,  in  1886,  their  pro  rata  of  the  municipal  taxes  for 
the  repairing  of  the  streets  of  the  municipality.  The  legislature  of  Ken- 
tucky, by  an  act  approved  March  10,  1886,  authorized  the  levying  of  an  an- 
nual tax  on  all  property  within  Pulaski  county  for  the  purpose  of  repairing 
and  keeping  in  repair  the  public  roads  in  said  county.  Said  tax  for  1886  has 
been  assessed  against  the  citizens  of  the  county,  and  against  the  plaintiffs,  and 
is  in  the  hands  of  the  sheriff  for  collection.  Plaintiffs  claimed  that  said  tax- 
ation was  as  to  them  unconstitutional,  and  that  the  sheriff  should  be  restrained 
from  collecting  it.  Judgment  was  rendered  holding  the  tax  valid,  and  plain- 
tiffs appeal. 

W.  A.  Morrowt  for  appellants.    7.  X.  Colyer,  for  appellee. 

Holt,  J.  The  legislature,  by  an  act  approved  March  10,  1886,  authorized 
the  levy  of  an  annual  tax  of  10  cents  on  each  9100  in  value  of  the  real  and 
personal  property  in  the  county  of  Pulaski,  for  the  purpose  of  repairing  and 
keeping  in  repair  its  public  roads.  1  Acts  1885-86,  p.  581.  The  appellants 
reside,  and  their  property  is  situated,  within  the  corporate  limits  of  the  town 
of  Somerset,  in  said  county. 

The  municipality  levied  a  tax  of  40  cents  on  each  $100  in  value  of  property 
within  its  limits  for  municipal  purposes  for  the  year  1886,  one  of  those  pur- 
poses being  the  keeping  in  proper  repair  of  its  streets;  and  the  appellants 
claim  that  by  reason  thereof  their  property  Is  not  subject  to  the  county  road 
tax  of  10  cents  upon  each  $100  in  value  of  property  levied  for  1886,  and  that,  if 
the  act  be  applicable  to  them*  then  it  is  unconstitutional,  and  therefore  invalid. 
The  question  Is  therefore  presented  whether  the  residents  of  the  municipality, 
and  their  property  situated  within  its  limits,  are  exempt  from  the  tax  for 
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road  purposes  generally,  because  they  pay  a  special  tax  for  municipal  pur- 
poses, among  which  is  the  improvement  of  the  streets  of  the  town. 

The  right  to  tax  is  based  fundamentally  upon  benefits  received.  The  gov- 
ernment imposes  the  burden  upon  the  citizen,  and  he  in  turn  is  entitled  to 
the  protection  and  advantages  arising  from  its  existence.  The  state,  as  to 
taxation,  can  exercise  no  mere  favoritism.  No  one  can  have  exclusive  privi- 
leges, save  i  n  consideration  of  public  services.  Equality  in  taxation  is  the  rale, 
and  exemption  from  the  burden  is  the  exception.  One  citizen  cannot  be  taxed 
more  than  his  fellow-citizen  for  the  like  benefit;  and  the  complaint  Is  now 
made  that  the  inhabitants  of  the  municipality  are  twice  taxed,  or  made  to 
carry  a  heavier  burden  than  other  citizens  of  the  county,  without  receiving 
any  additional  benefits.     But  is  this  true? 

The  charter  of  the  town  confers  certain  privileges  and  benefits.  A  fran- 
chise or  special  privilege  is  granted  to  its  inhabitants,  in  which  the  other  cit- 
izens of  the  county  do  not  share.  The  benefit  arising  therefrom  warrant  ad- 
ditional taxation.  It  is  a  quart  purchase  of  them.  The  grant  authorizes  the 
resident  of  the  municipality  to  exercise  certain  privileges,  and  invests  him 
with  certain  rights,  which  are  denied  to  the  other  citizens  of  the  county.  The 
municipality  makes  its  own  laws.  It  elects  its  own  officers,  and  exercises 
other  privileges  too  numerous  to  mention.  In  addition,  the  citizen  of  the 
municipality  is  also  a  citizen  of  the  county.  He  has  a  voice  in  its  govern- 
ment. He  receives  benefits  from,  and  exercises  privileges  under,  both  the 
municipal  and  county  governments. 

In  consideration  of  this  dual  right,  he  is  liable  to  double  taxation;  that  is, 
he  must  help  to  support  both  the  municipal  and  the  county  governments.  It 
must,  of  course,  be  imposed  as  equally  as  is  possible,  upon  all  the  inhabitants  of 
the  municipality  alike;  but  they  cannot  say,  because  in  consideration  of  mu- 
nicipal benefits  they  pay  municipal  taxes,  that,  therefore,  they  are  exempt  from 
county  taxation.  They  but  pay  a  bonus  for  extra  privileges,  and  are  only 
taxed  in  proportion  to  the  benefits  received. 

Any  other  rule  would  lead  to  a  virtual  exemption  of  the  citizen  of  the  town 
from  county  taxation  altogether;  and,  instead  of  its  being  unjust  and  unequal 
taxation  as  to  him,  he  would,  if  exempt  from  it  by  reason  of  the  payment  of 
municipal  taxes,  secure  exclusive  privileges,  and  obtain  the  benefit  of  the 
county  government  without  paying  for  it. 

The  people  of  the  town  are  especially  interested  in  the  county  roads.  They 
bring  trade  to  them.  They  serve  to  build  up  their  town.  They  aid  in  in- 
creasing the  value  of  their  property.  Not  only  are  they  benefited  by  them, 
but,  as  citizens  of  the  county,  they  have  a  voice  in  their  control ;  and,  in  con- 
sideration of  their  being  both  citizens  of  the  municipality  and  of  the  county, 
and  receiving  benefits  from  each,  they  can  constitutionally  be  required  to  con- 
tribute by  taxation  to  the  support  of  both. 

Judgment  affirmed. 


Miller  e.  Small. 

(Court  of  Appeals  of  Kentucky.    February  21, 1889.) 

Equity— Reformatio*  of  Deed— Mistake— Acquiescence. 

Plaintiff  and  defendant  having  agreed  to  divide  a  lot  owned  by  them  Jointly,  the 
legal  title  to  whioh  was  in  plaintiff,  a  fence  dividing  it  longitudinally  was  built, 
and  plaintiff's  vendee  of  one  of  the  parts  erected  a  building  thereon.  Defendant  ex- 
amined the  premises  while  the  vendee  was  building,  to  ascertain  whether  she  was 
encroaching  on  his  land,  and  made  no  objection.  Ten  yean  after  the  division,  it 
was  found  that  plaintiff's  deed  to  defendant  for  his  part  of  the  lot  divided  it  trans- 
versely, and,  thus  divided,  the  building  would  stand  on  defendant's  land.  Plaintiff 
testified  that  he  had  refused  to  sign  a  deed  dividing  the  land  transversely,  and  in- 
structed the  draughtsman  to  draw  another,  and  the  latter  testified  that  ne  must 
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have  given  plaintiff  the  first  deed  to  sign  instead  of  the  one  drawn  later.  Defend- 
ant had  offered  to  sell  his  lot  according  to  the  longitudinal  division.  Held,  that 
plaintiff  was  entitled  to  a  reformation.1 

Appeal  from  circuit  court,  Daviess  county;  L.  P.  Little,  Judge. 

Suit  by  W.  P.  Small  against  P.  J.  Miller  for  the  reformation  of  a  deed.  De- 
fendant appeals. 

Owen  eft  EllU,  for  appellant.  Q.  W.  Jolly,  J.  A.  Deans,  and  R.  A.  Miller, 
for  appellee. 

Pryob,  J.  This  action  was  instituted  to  reform  a  conveyance  that  had  been 
executed  nearly  10  years  before  the  suit  was  filed.  The  facts  alleged  are  that 
the  plaintiff  and  the  defendant  were  the  joint  owners  of  a  vacant  lot  in  the 
town  of  Owensboro,  with  the  legal  title  vested  in  the  plaintiff.  In  order  to  a 
division,  the  plaintiff  had  to  make  the  defendant  a  conveyance  for  his  half, 
and,  as  is  alleged,  the  agreement  was  to  divide  the  lot  by  running  the  line  the 
long  way,  so  as  to  make  each  lot  front  a  certain  number  of  feet  on  Eighth 
street.  That,  by  mistake,  the  draughtsman  of  the  deed  so  framed  it  as  to  di- 
vide the  lot  by  running  the  line  the  short  way,  fronting  on  Center  street. 
That  the  lot  was  fenced  and  built  on  the  division  line,  it  being  the  long  way; 
and  it  was  not  discovered  until  within  the  last  two  months  that  the  deed  was 
not  drawn  in  accordance  with  the  agreement. 

The  proof  is  conclusive,  from  the  act  of  the  parties,  that  they  recognized 
the  division  as  alleged  by  the  plaintiff,  and  that  a  building  was  erected  on  the 
lot  in  pursuance  of  that  understanding,  and,  if  divided  as  the  deed  recites, 
the  building  of  the  plaintiff  or  his  vendee  would  be  on  defendant's  part  of  the 
lot.  The  defendant  lived  in  the  same  city  with  the  plaintiff,  and  saw  the  ven- 
dee of  the  plaintiff  erect  the  building.  The  plaintiff  had  made  to  Mrs.  Duffy, 
his  vendee,  a  deed  for  one-half  of  the  lot,  running  the  long  way  of  the  division 
line;  and  the  defendant  examined  the  premises,  when  she  was  building,  to  see 
Jf  she  was  encroaching  on  his  ground,  and  made  no  objection.  The  testi  mony  of 
the  lawyer  draughting  the  deed  sustains  the  plaintiff  in  his  statement  as  to  the 
transaction.  Still  we  find  the  deed  dividing  the  lot  one  way,  and  the  parties 
dividing  it  another  way,  by  both  fencing  and  building  upon  it,  or  the  one 
building  with  the  knowledge  of  the  other.  It  is  true,  the  plaintiff  shoulu*  have 
read  the  deed  written  by  his  attorney  before  signing  it,  and  his  own  neglect 
would  result  in  his  loss,  if  any  one  was  prejudiced  or  injured  by  this  want  of 
diligence.  He  says  the  reason  he  did  not  read  it  was  that  his  attorney  had 
prepared  a  deed  dividing  the  lot  the  short  way,  and  he  told  him  be  must  write 
another;  and  this  the  attorney  did,  and  promised  to  leave  it  at  the  clerk's  of- 
fice, where  the  plaintiff  found  it  and  signed  it,  supposing  it  was  all  right. 
The  attorney  says  he  must  have  taken  the  deed  first  written,  instead  of  the 
last,  and  hence  the  mistake.  No  one  has  been  injured;  and  the  parties,  by 
their  own  action,  have  fixed  the  division  line.  The  defendant  offered  to  sell 
his  lot,  describing  it  as  a  long  lot,  and,  from  the  testimony,  was  as  ignorant 
of  the  contents  of  the  deed  as  the  plaintiff,  until  the  mistake  was  discovered. 

The  calls  of  the  deed  would  no  doubt  control  the  division,  after  the  lapse 
of  so  many  years,  if  there  was  no  other  reason  for  not  discovering  the  mis- 
take but  the  failure  of  the  vendor  to  examine  or  read  the  deed  before  signing 
it,  and  there  had  been  no  entry  on  the  premises  by  either  party,  and  a  division 
made  in  accordance  with  the  parol  agreement.  Here,  the  plaintiff  or  his  ven- 
dee enters,  erects  the  division  fence,  builds  a  house  on  his  half  of  the  lot,  with 
the  knowledge  of  the  defendant,  and  the  latter  never  discovers  that  he  has  any 
other  right  until  a  survey  is  made  shortly  before  this  suit  is  brought,  and  it 

*As  to  when  equity  will  grant  reformation  of  written  instruments  and  contracts  on 
the  ground  of  mistake,  see  Turner  v.  Shaw,  (Mo.)  8  S.  W.  Rep.  897,  and  note;  Greeley 
v.  De  Cottes,  (Fla.)  5  South.  Rep.  289,  and  oases  cited. 
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is  ascertained  for  the  first  time  that  the  division  is  not  made  in  accordance 
with  the  deed.  It  would  be  inequitable,  under  the  circumstances,  to  require 
the  plaintiff  to  remove  the  building,  or  to  eject  him  from  premises  that  the 
defendant  has  in  effect  conceded  belongs  to  him. 

It  presents  a  case  of  joint  owners  dividing  their  land  by  deed  in  one  way, 
and  taking  possession  under  a  division  made  in  a  different  way;  each  getting 
one-half  of  the  land  in  quantity  and  value.  By  permitting  the  division  to  stand 
as  actually  made  by  the  entry  upon  and  improving  the  premises,  no  harm  has 
resulted,  or  can  result,  to  either  party;  and,  by  confining  the  parties  to  the 
deed,  the  one  making  the  improvements  will  be  required  to  remove  them, 
sustaining  great  loss,  without  any  benefit  to  the  party  who  claims  that  the 
deed  is  the  best  evidence  of  what  he  owns.    Judgment  affirmed. 


•  McAdams  t>.  Mitchell  et  al. 

(Court  of  Appeals  of  Kentucky.    February  31, 1880.) 

Fraudulent  Convbyawcbs— To  Married  Woman— Hombstbad. 

Defendant  conveyed  to  his  wife  two  tracts  of  land,  on  which  his  father  had  a  lien 
to  secure  payment  of  a  debt  owing  to  plaintiff.  The  father  soon  after  released 
the  lien.  Another  tract  was  purchased,  as  alleged,  by  defendant's  son,  who  had  it 
conveyed  to  his  mother,  and  another  tract  was  purchased,  to  be  conveyed  in  the 
same  manner.  The  negotiations  for  the  purchases  were  conducted  by  defendant, 
who  made  or  had  the  money.  The  son  worked  on  the  home  farm,  and  had  no  means 
outside  the  products  of  his  labor.  Not  a  greater  sum  was  made  in  any  year  than 
was  sufficient  to  clothe  the  family.  HelcL  that  the  conveyances  to  the  wife  were  in 
fraud  of  creditors,  except  to  the  extent  of  the  homestead  rights  of  the  wife. 

Appeal  from  circuit  court,  Hancock  county;  L.  P.  Little,  Judge. 

Suit  by  Sarah  McAdams  against  A.  G.  Mitchell  and  others,  to  set  aside  con- 
veyances alleged  to  be  fraudulent.  Plaintiff's  judgment  was  on  a  note  exe- 
cuted by  James  A.  Mitchell  as  principal,  and  his  son,  A.  G.  Mitchell,  as  surety. 
The  homestead  mentioned  in  the  opinion  was  one  composed  of  two  tracts, 
one  of  which  was  that  conveyed  to  A.  G.  Mitchell  by  his  father.  The  attack 
upon  the  conveyance  of  the  De  Janette  tract  was  made  in  the  amended  peti- 
tion, which  was  not  permitted  to  be  filed.    Plaintiff  appeals. 

W.  8.  Roberts,  for  appellant.     9.  W.  Williams  &  Son,  for  appellees. 

Pryor,  J.  This  action  was  instituted  in  the  court  below  to  subject  certain 
land  conveyed  by  the  husband  to  the  wife,  through  the  intervention  of  a  trus- 
tee, to  the  payment  of  appellant's  debt,  alleging  that  the  debt  had  been  re- 
duced to  a  judgment  upon  which  an  execution  issued,  and  was  returned,  "No 
property  found."  A.  G.  Mitchell,  the  husband,  owned  a  tract  of  151  acres  of 
land,  that  was  conveyed  by  him  to  his  son  J.  F.  Mitchell,  in  trust  for  the  sep- 
arate use  of  the  grantor's  wife.  The  conveyance  was  voluntary,  and  made 
while  the  debt  of  the  appellant  was  in  existence.  The  defense  is  that  the  land 
conveyed  was  the  homestead  of  the  appellee,  A.  G.  Mitchell,  and  he  had  the 
right  to  make  the  conveyance  because  it  was  not  of  greater  value  than  $1,000. 
In  order  to  avoid  the  claim  of  homestead,  the  appellant  attempted  to  show 
that  the  debt  originated  prior  to  the  passage  of  the  homestead  law,  and  on 
this  point  there  is  much  conflict  in  the  testimony;  so  much  so,  that  the  chan- 
cellor was  justified  in  holding  that  the  conveyance  passed  to  the  wife  the 
homestead,  if  not  of  greater  value  than  $1,000.  The  appellant  also  claims 
that  this  land,  or  a  part  of  it,  whs  purchased  by  the  appellee,  A.  G.  Mitchell, 
of  his  father,  and  that  the  latter  had  a  lien  on  the  land  for  the  sum  of  $500, 
and  when  he  sold  the  land  to  his  son,  A.  G.  Mitchell,  the  latter  undertook  and 
agreed  to  pay  the  debt  due  the  appellant  in  extinguishment  of  the  lien  held 
by  his  father  on  the  land,  the  latter  being  in  fact  the  principal  obligor  in  the 
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debt.  The  appellees  admit  the- agreement  to  pay,  and  that  a  Hen  was  retained 
on  the  land  as  alleged,  bat  say  that  the  father  of  A.  G.  Mitchell  released  this 
lien,  and  took  the  individual  obligation  of  his  son  that  he  would  pay  appel- 
lant. This  was  all  done  prior  to  the  institution  of  this  action,  and,  the  father 
of  A.  G.  Mitchell  having  released  the  lien,  none  exists  in  favor  of  the  appel- 
lant. There  can  be  no  substitution  to  the  rights  of  the  father,  because  he  has 
no  lien  that  he  can  enforce. 

It  is  further  alleged  by  the  appellant  that  a  son  of  the  appellee  (A.  G.  Mitch- 
ell) was  made  the  instrument  through  which  his  father  purchased  a  tract 
of  100  acres  of  land  known  as  the  "Tabor  Tract,"  and  the  son,  by  the  direc- 
tion of  his  father,  had  the  conveyance  made  to  his  mother,  in  whom  was  al- 
ready vested  the  title  to  the  homestead  of  150  acres.  An  amended  petition 
was  also  offered  to  be  filed,  but  rejected,  and  not  made  part  of  the  record,  in 
which  it  is  alleged  that  a  fourth  tract  was  purchased  by  the  son  in  the  same 
manner.  This  branch  of  the  case  we  cannot  consider,  as  the  amended  peti- 
tion is  not  properly  before  the  court,  except  as  an  additional  fact  in  the  way 
of  testimony,  showing  the  intent  of  these  parties  in  vesting  the  absolute  title 
in  the  wife  of  A.  G.  Mitchell  to  all  this  land.  The  facts  on  which  the  charge 
of  fraud  is  based  are  these:  In  the  year  1884,  two  years  prior  to  the  judg- 
ment on  the  debt  due  the  appellant,  the  appellee,  Mitchell,  conveyed  the  two 
tracts  of  land  to  his  wife,  with  a  lien  on  it  to  secure  thi  debt  in  controversy, 
or  rather  its  payment.  This  lien  his  father  released  shortly  after,  so  as  to 
leave  his  wife  the  absolute  owner.  In  May,  1885,  the  Tabor  tract  of  land 
was  purchased,  as  is  alleged,  by  the  son,  A.  G.  Mitchell,  who  had  it  conveyed 
to  his  mother,  vesting  in  her  the  fee,  and  in  a  short  time  thereafter  the  De 
Janette  tract  was  purchased,  to  be  conveyed  in  the  same  way,  but  the  purchase 
money  has  not  all  been  paid.  The  negotiation  and  contracts  for  these  lands 
seem  to  have  been  made  by  A.  G.  Mitchell,  and  the  wife  to  whom  the  several 
conveyances  were  made  seems  to  have  been  in  utter  ignorance  of  the  trans- 
actions, and  as  to  some  of  the  conveyances  did  not  know  they  even  existed 
until  this  suit  was  brought.  The  son  claims  to  have  made  the  money  paid 
for  the  land  by  his  labor  on  the  farm  and  the  sale  of  the  farm  products,  when 
it  is  apparent  that  not  a  greater  sum  was  made  in  any  one  year  than  would 
have  clothed  the  family.  The  son  had  no  means  of  his  own  outside  of  the  re- 
sults of  his  personal  labor,  and  his  father  was  engaged  in  making  contracts 
and  having  deeds  executed  as  the  pretended  agent  of  his  son,  when  it  is  evi- 
dent, from  the  character  of  these  successive  transactions,  the  details  of  which 
are  given  by  both  the  father  and  son,  that  the  purpose  was  to  execute  these 
deeds  to  the  wife  and  mother  in  order  to  avoid  the  payment  of  A.  G.  Mitchell's 
debts. 

Why  the  son  was  laboring  on  the  farm  where  they  all  lived  for  the  accumu- 
lation of  money  necessary  to  purchase  this  land,  and  then  conveyed  it  absolutely 
to  the  mother,  reserving  no  right  or  interest  in  himself,  is  a  question  that  from 
the  facts  in  this  case  can  be  answered  only  in  one  way.  The  father  was  mak- 
ing the  purchases  in  fact,  and  then  causing  the  deeds  to  be  made  to  his  wife 
in  order  to  avoid  the  payment  of  his  debts.  It  is  evident  that  the  homestead 
cost  him  greatly  more  than  $1,000,  and  equally  plain  that  he  purchased  the 
Tabor  land,  lie  first  conveyed  land  to  his  wife  that  was  worth  more  than 
$1,000.  His  father  had  a  lien  on  it  for  $500,  out  of  which  this  debt  in  con- 
troversy was  to  be  paid.  Thjs  lien  was  released,  so  that  the  creditors  could 
not  reach  it.  Then  he  negotiated  with  Tabor  for  the  land  purchased  at  com- 
missioner's sale,  and  the  deed  was  made  to  his  wife.  He  worked  on  the  farm 
with  his  son,  was  under  50  years  of  age,  made  or  had  the  money,  and  it  is 
perfectly  apparent  that  the  sole  purpose  of  these  extraordinary  transactions 
waa  to  place  this  property  in  a  condition  so  creditors  could  not  reach  it. 

The  chancellor  should  have  rendered  a  judgment  subjecting  the  Tabor  land, 
or  so*  much  of  it  as  might  be  necessary  to  pay  appellant's  debt,  and,  if  this  is 
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insufficient,  the  homestead  should  be  sold  to  pay  the  balance,  if  any;  first 
paying  to  the  wife  $1,000,  or  allotting  to  her  so  much  of  the  homestead,  if  she 
desires  it,  as  is  of  the  value  of  $1,000,  and  selling  the  remainder. 

The  judgment  is  reversed,  and  remanded  for  proceedings  consistent  with 
this  opinion. 


James  v.  Cox  et  al. 

(Court  of  Appeals  of  Kentucky.    February  81, 1889.) 

Jxvajsct— Appointment  or  Qvaxdujk  ad  Litem— Affidavit. 

An  affidavit  for  the  appointment  of  a  guardian  ad  litem  for  an  infant  defendant 
may  be  made  either  by  tne  plaintiff  or  his  attorney,  under  Code  Civil  Proc.  Ky.  I 
88:  and  therefore  section  660,  authorising  an  attorney  to  make  any  affidavit  re- 
quired by  the  Code  to  be  made  by  his  client,  if  the  latter  is  absent  from  the  county, 
has  no  application  to  the  affidavit  mentioned. 

Appeal  from  circuit  court,  Henry  county;  S.  E.  Dehayen,  Judge. 

Suit  by  Madison  Cox  against  Rebecca  Cox  and  others  to  foreclose  a  mort- 
gage. The  land  being  sold,  Rebecca  James  became  the  purchaser.  She  filed 
exceptions  to  the  report  of  sale,  which  were  overruled,  and  the  report  con- 
firmed.   From  the  order  of  confirmation  she  appeals. 

William  CarrolU  for  appellant.    John  D.  Carroll,  for  appellees. 

Pryor,  J.  There  is  no  appeal  from  the  judgment  rendered  in  this  case, 
but  the  appeal  is  prosecuted  from  the  order  confirming  the  report  of  sale  made 
by  the  commissioner.  Section  88  of  the  Civil  Code  provides,  where  the  defend- 
ant is  an  infant,  that  no  appointment  of  a  guardian  ad  litem  shall  be  made 
until  an  affidavit  of  the  plaintiff  or  of  his  attorney  is  filed,  showing  that  the 
infant  has  no  guardian,  curator,  etc.,  residing  in  the  state,  known  to  the 
affiant.  The  affidavit  may  be  filed  in  court,  or  with  the  clerk.  In  this  case 
the  affidavit  was  made  by  the  attorney,  but  in  it  he  failed  to  state  that  the 
plaintiff  (his  client)  was  absent  from  the  county,  and  therefore  it  is  claimed 
the  proceeding  against  the  infant  is  void. 

Section  550  of  the  Code  provides  that,  where  the  Code  requires  or  author- 
izes a  party  to  make  an  affidavit,  it  may  be  made  by  his  agent  or  attorney,  if 
the  party  is  absent  from  the  county,  unless  otherwise  expressed,  etc.  It  will 
be  observed  that  section  38  authorizes  the  party  or  his  attorney  to  make  the 
affidavit,  and  therefore  this  case  is  not  embraced  by  the  provisions  of  section 
550.  If  the  party  had  been  authorized  to  make  the  affidavit  provided  for  in 
section  38,  then  the  attorney,  by  reason  of  section  550,  could  have  made  the 
affidavit,  if  the  plaintiff  was  absent  from  the  county.  In  a  case  like  this, 
either  the  plaintiff  or  his  attorney  can  make  the  oath,  whether  the  plaintiff 
is  in  the  county  or  out  of  it,  as  this  is  the  express  provision  of  the  Code.  Nor 
are  we  disposed  to  adjudge  that  the  judgment  would  be  void  if  section  550 
applied  to  this  case.  We  perceive  no  error  in  the  record,  either  as  to  the 
service  or  the  manner  of  service  on  the  infants,  that  would  render  the  sale 
void ;  and,  as  the  appeal  is  from  the  order  of  confirmation  alone,  the  judgment 
below  is  affirmed. 
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McKensey  e.  Edwards  et  dl. 

(Cowrt  of  Appeals  of  Kentucky.    February  21, 1889.) 

Negotiablb  Ikbtrumbnts— Action  ok  Notb— Plsading— Ahswxb. 

A  note  by  which  uThe  directors  of  the  J.  &  8.  Turnpike  Roadpromise  to  pay. w  eta, 
and  signed  with  the  names  of  the  directors,  without  any  official  designation  at- 
tached, does  not  on  its  face  show  any  liability  of  the  turnpike  corporation;  and,  in 
an  action  on  such  note  to  recover  a  personal  judgment  against  the  signers,  an  ob- 
jection that  such  writing  Is  the  obligation  of  the  corporation  must  be  raised  by 
answer,  and  not  by  demurrer. 

Appeal  from  circuit  court,  Owen  county;  Wabren  Montfort,  Judge. 

Action  by  R.  McKensey  against  J.  W.  Edwards  and  others,  on  a  promis- 
sory note.  A  demurrer  to  plaintiff's  petition  having  been  sustained,  and  the 
petition  dismissed,  he  appeals. 

J.  J.  Zandram,  for  appellant.    /.  W.  Greene,  for  appellees. 

Holt*  J.  The  appellant,  B.  McKensey,  as  the  assignee  of  the  obligation, 
seeks  to  obtain  a  personal  judgment  upon  this  note: 

"  Jonesvillb,  Ky.,  Aug.  12,  1879. 
"The  directors  of  the  Jonesvllle  and  Glencoe  Turnpike  Road  promise  to  pay 
to  Andrew  Hearne  two  hundred  dollars;  this  note  bearing  ten  per  cent,  until 
paid.  J,  W.  Edwards. 

"  Q.  W.  Herndon. 
"  Joseph  Bbock. 
MJ.  L.  Gbebnb. 
"Lemuel  Beattt. 
"John  McKensey." 

The  petition  is  in  the  usual  form,  when  based  upon  a  promissory  note.  A 
•demurrer  was  sustained  to  it,  and  the  action  dismissed,  upon  the  ground  that 
the  writing  is  the  obligation  of  the  corporation,  and  not  of  the  signers  as  indi- 
viduals. We  find  no  case  decided  by  this  court  where  the  obligation  sued 
upon  was  exactly  similar. 

In  the  cases  of  Trash  v.  Roberts,  1  B.  Mon.  201,  and  Whitney  v.  Stidduth, 
-4  Mete  (Ky.)  296,  the  promise  of  the  defendants  to  pay  was  both  joint  and 
several.  The  obligations  were  clearly  of  this  form,  and  the  cases  were  made 
to  turn  upon  this  point,  as  it  was  held  that  the  several  promise  could  not  be 
-otherwise  than  personal. 

The  case  of  Totoell  v.  Dodd,  3  Bush,  581,  is  distinguishable  from  the  one 
now  before  us.    In  that  case  the  obligation  reads  thus: 

"Twelve  months  after  date,  the  president  and  directors  of  the  Hustoneville 
And  Bradfordsville  Turnpike  Boad  Company  will  pay  Leroy  Yowell  twelve 
hundred  dollars,  for  value  received;  at  six  per  cent,  interest  from'  date,  this 
16th  of  November,  1865.  F.  J.  Dodd,  Pre*. 

"James  Yowell. 

"J as.  J.  Drte. 

"M.  P.  Drte. 

"Wm.  L.  McCain. " 

It  vjas  held  to  be  the  obligation  of  the  company.  The  differences  between  it 
and  the  writing  now  in  question  are  italicised  above.  It  does  not  appear  that 
the  president  of  the  company  united  in  the  execution  of  this  one.  This,  how- 
ever, may  not  be  material.  The  record  does  not  disclose  whether  it  is  so  or 
not.  The  word  "  company, M  however,  does  not  appear  in  it,  and  no  official 
designation  is  annexed  to  the  name  of  any  one  of  the  signers.  Upon  the 
4>ther  hand,  no  personal  pronouns  or  words  expressly  indicating  a  personal 
liability  are  used.    No  action  could,  however,  have  been  maintained  upon  it 
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against  the  corporation  without  an  averment  of  mistake  or  fraud  in  its  exe- 
cution. No  company  is  mentioned.  Upon  the  face  of  the  note  there  is  no 
one  to  sue  but  the  makers  of  it. 

A  petition  founded  upon  it  against  the  corporation  would  not  have  been 
sufficient,  if  drawn  in  the  usual  form  of  one  upon  a  note.  It  would  have 
been  necessary  to  aver  a  mistake  in  its  execution,  and  ask  a  reformation  of 
the  obligation.  The  party  would  have  been  compelled  to  set  up  the  omission 
as  a  mistake  in  the  drafting  of  the  note,  and  that  by  inadvertence,  or  for 
some  other  reason,  it  did  not  show  the  real  and  true  obligor.  The  face  of 
the  obligation  does  not  show  that  the  corporation  received  the  consideration* 
or  that  it  was  applied  to  its  benefit;  and  an  action  could  not  be  maintained 
upon  it  against  the  corporation  without  averring,  and  proving,  if  denied,  that 
it  was  executed  and  received  as  its  obligation,  and  that  by  a  mutual  mistake 
in  its  execution  this  fact  was  not  made  to  appear.  Upon  the  face  of  the  note 
the  corporation  is  not  prima  facie  liable,  it  cannot  properly  be  said  that 
upon  its  face  it  purports  to  be  the  note  of  the  company.  The  "company'' 
does  not  promise  to  pay  it.  As  it  would  have  been  necessary  to  make  these 
independent  averments  to  maintain  an  action  against  the  corporation  upon  it, 
it  necessarily  results  that  the  writing  must  upon  its  face  be  regarded  as  the 
undertaking  of  the  parties  whose  names  appear  to  it  as  obligors;  and  the 
question  of  individual  or  corporate  liability  must  be  raised  by  a  proper  answer, 
and  not  by  demurrer.    Pack  v.  White,  78  Ky.  243. 

Judgment  reversed,  and  cause  remanded,  with  directions  to  overrule  the 
demurrer,  and  for  further  proceedings  consistent  with  this  opinion. 


I 


Treadway  et  al.  v.  Turner. 
{Cowrt  of  Appeals  of  Kentucky.    February  26, 1889.) 

t.  Fraudulent  Conveyances— Conveyance  to  Wife— Action  to  Set  Aside. 

-  As  against  the  husband's  creditors,  it  will  be  presumed  that  land  purchased  by  the 
wife  is  paid  for  with  money  to  which  the  husband  is  entitled,  and  is  liable  for  bis 
debts,  in  the  absence  of  allegation  and  proof  that  the  money  with  which  she  paid 
for  the  land  was  her  separate  estate. 

2.  Same — Lands  Held  in  Trust— Denial  of  Trust. 

Where  the  proceeds  of  land  held  by  the  wife  subject  to  the  claims  of  her  hus- 
band's creditors  are  invested  In  other  land,  the  title  to  which  is  alleged  to  have 
been  taken  by  another  in  trust  for  the  wife,  a  denial  that  the  entire  payment  on  the 
land  was  made  with  the  money  of  the  wife  is  not  a  denial  of  the  trust,  and  the  al- 
legation must  be  taken  as  true,  in  an  action  by  the  husband's  creditors  to  reach  the 
land. 

8.  Same— Bona  Fide  Purchasers. 

Though  lands  of  a  judgment  debtor  which  have  been  conveyed  in  fraud  of  credit- 
ors, and  whioh  have  since  passed  to  purchasers  for  value  without  notice,  cannot  be 
reached  by  the  creditors,  yet  lands  held  by  the  fraudulent  vendees,  into  which  the 
proceeds  of  the  former  lands  have  passed,  may  be  so  reached. 

4.  Venue  in  Civil  Cases— Action  to  Recover  Land. 

Under  Civil  Code  Ky.  $  62,  providing  that  an  action  for  the  recovery  of  realty,  or 
an  estate  or  interest  in  it,  or  for  its  sale  under  an  incumbrance  or  charge,  must  be 
brought  in  the  county  in  which  the  subject  of  the  action  or  some  part  of  it  is  situ- 
ated, the  circuit  court  of  one  county  has  jurisdiction  of  an  action  to  subject  to  the 
claims  of  creditors  land  in  that  and  another  county  alleged  to  have  been  fraudu- 
lently conveyed,  the  legal  title  to  which,  in  whole  or  in  part,  is  in  the  same  person. 

8.  Same— Land  in  Several  Counties. 

Such  court  is  not  deprived  of  jurisdiction  as  to  the  land  in  the  other  county  be- 
cause it  fails  to  subject  the  land  in  its  county  to  the  payment  of  the  debt;  the  rea- 
son of  the  failure  being  that  such  land  is  subject  to  bona  fide  liens  to  the  extent  of 
its  value. 
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6.  Fraudulent  Cowvetahces— Death  of  Grantor— Action  to  Sbt  Astdb. 

Where  more  than  a  year  has  elapsed  since  the  death  of  a  judgment  debtor  who  Is 
alleged  to  have  conveyed  land  in  fraud  of  creditors,  and  administration  has  not 
been  granted  on  his  estate,  it  is  not  necessary  that  the  creditor  obtain  a  return  of 
nulla  bona  before  resorting  to  suoh  land. 

Appeal  from  circuit  court,  Montgomery  county;  John  E.  Cooper,  Judge. 

Action  by  Thomas  Turner  against  Louisa  Treadway  and  others,  to  subject 
certain  lands  to  the  payment  of  his  judgment  against  Stephen  Treadway,  de- 
ceased. Defendants  appeal.  By  Civil  Code  Ky.  §  62,  "actions  must  be 
brought  in  the  county  in  which  the  subject  of  the  action,  or  some  part  thereof, 
is  situated:  (1)  For  the  recovery  of  real  property,  or  of  an  estate  or  interest 
therein;  *  *  *  (3)  for  the  sale  of  real  property  *  *  *  under  a  mort- 
gage, lien,  or  other  incumbrance  or  charge,  except  for  debts  of  a  dece- 
dent.   *    *    *" 

J.  H.  Hazier iggt  B.  Gudgell,  and  W.  fif.  Qudgell,  for  appellants.  Thos. 
Turner,  for  appellee. 

Bennett,  J.  Stephen  Treadway,  in  1875,  conveyed  to  his  wife,  Martha 
Treadway,  about  40  acres  of  land  lying  in  Montgomery  county,  Ky.  There- 
after, in  the  same  year,  he  and  his  wife  conveyed  to  the  appellant  Louisa 
Treadway,  wife  of  the  appellant  Sam  Treadway,  son  of  Stephen  Treadway 
and  wife,  four  acres  of  said  land.  In  1874,  the  appellee  obtained  a  common- 
law  Judgment  against  Stephen  Treadway  for  money.  In  1883,  Stephen  Tread- 
way, having  died  a  little  over  a  year  theretofore,  and  no  administration  hav- 
ing been  granted  upon  his  estate,  the  appellee  instituted  this  action  in  equity 
against  the  appellants  and  Martha  Treadway,  to  have  said  conveyances  set 
aside,  because,  as  alleged,  they  were  made  without  any  valuable  consideration 
therefor,  and  with  the  design  to  defraud  Stephen  Treadway's  creditors. 

It  appears  from  the  testimony  of  the  witnesses  in  the  case  that  the  convey- 
ances were  voluntary,  and  were  made  with  the  design  to  defraud  Stephen 
Treadway's  creditors.  Besides,  the  record  shows  that  in  1876  one  of  the 
creditors  of  Stephen  Treadway,  by  an  action  in  the  Montgomery  circuit  court 
against  Stephen  and  Martha  Treadway  and  others,  attacked  said  conveyance 
to  Martha  Treadway  as  fraudulent.  This  action  was  sustained,  judgment 
was  rendered  for  the  sale  of  the  land,  and  Martha  Treadway  purchased  it  at 
the  commissioner's  sale,  and  received  the  commissioner's  deed  for  it.  So  the 
fact  that  the  conveyance  by  Stephen  Treadway  to  Martha  Treadway  was 
fraudulent  was  established  by  the  judgment  of  a  court  of  competent  jurisdic- 
tion. 

Martha  Treadway  does  not  allege  that  she  paid  for  this  land  with  money  to 
which  she  was  entitled  in  her  own  right.  In  the  absence  of  such  allegation, 
the  presumption  is  that  she  paid  for  the  land  with  money  to  which  her  hus- 
band was  entitled.  This  presumption  arises  from  the  fact  that  the  husband 
is  entitled  to  the  money  that  his  wife  may  be  in  the  possession  of  during  cov- 
erture, unless  it  is  shown  that  she  holds  it  as  her  separate  estate;  and  the 
burden  is  on  her  to  establish  that  fact.  She  does  not  allege  that  the  money 
with  which  she  paid  for  the  land  was  her  separate  estate.  The  land,  there- 
fore, was  still  liable  for  her  husband's  antecedent  debts.  It  also  appears  that 
this  land  was  sold  by  Martha  Treadway,  and  the  proceeds  of  the  sale  were  in- 
vested in  the  purchase  of  another  tract  of  land,  containing  66  acres,  lying  in 
Montgomery  county,  the  deed  to  which  was  taken  in  the  name  of  the  appel- 
lant Louisa  Treadway,  in  trust,  as  is  alleged,  for  the  benefit  of  Martha  Tread- 
way. It  is  not  denied  that  the  proceeds  arising  from  the  sale  of  the  40-acre 
tract  of  land  were  put  in  this  land,  in  trust  for  Martha  Treadway.  The  de- 
nial is  that  the  entire  payment  on  the  land  was  made  with  the  money  belong- 
ing to  Martha  Treadway.  As  this  denial  does  not  put  in  issue  the  fact  that 
the  money  arising  from  the  sale  of  the  40  acres  of  land  was  put  in  this  land 
v.lOs.w.no.ll—  52  Digitize^ 


818  SOUTHWESTERN   BEPOBTER,  Vol.  10.  [Ky. 

in  trust  for  Martha  Tread  way,  the  allegation  in  that  regard  must  be  regarded 
as  true.  The  four  acres  of  land  conveyed  to  the  appellant  Louisa  Tread  way 
were  sold,  and  the  proceeds  invested  in  a  tract  of  land  lying  in  Bath  county, 
Ky.  The  deed  to  this  land  was  made  to  the  appellant  Louisa  Tread  way  and 
others. 

The  appellee  sought  to  trace  the  proceeds  arising  from  the  two  parcels  of 
land,  originally  fraudulently  conveyed,  into  the  two  tracts,  one  in  Montgomery, 
the  other  in  Bath,  subsequently  purchased  in  the  manner  above  mentioned, 
and  to  subject  said  tracts  to  the  payment  of  his  common-law  judgment.  As  the 
title  to  the  two  piecpsof  land,  originally  fraudulently  conveyed,  passed  from  the 
fraudulent  vendees  into  the  hands  of  purchasers  for  value  without  notice  of  the 
fraud,  said  lands  could  not  be,  by  the  appellee's  action  thereafter  instituted, 
subjected  to  his  debt;  but  as  long  as  the  proceeds  of  said  lands  could  be  traced 
inlo  other  lands,  purchased  and  held  by  the  fraudulent  vendees,  the  appellee 
had  the  right  to  subject  said  lands  to  the  payment  of  his  debt.  The  action  to 
subject  two  tracts  of  land  to  the  payment  of  the  appellee's  debt  was  brought 
in  Montgomery  county.  The  legal  title  to  the  tract  lying  in  Montgomery 
county  was  in  the  appellant  Louisa  Treadway,  in  trust,  in  part  at  least,  for 
Martha  Treadway;  also  the  legal  title  to  the  Bath  county  land  was  in  the 
same  appellant  and  her  children,  who  are  appellants. 

It  is  said  that,  as  to  the  Bath  county  land,  the  Montgomery  circuit  court 
had  not  jurisdiction  to  subject  the  same  to  the  debt.  This  is  true,  unless 
there  was  some  other  fact  that  gave  the  Montgomery  circuit  court  jurisdiction. 
Such  fact  does  not  exist;  for  the  appellant  Louisa  Treadway  was  a  necessary 
party  defendant  to  the  action  in  the  Montgomery  circuit  court  for  the  purpose 
of  subjecting  the  land  in  that  county  to  the  payment  of  the  appellee's  debt. 
She  was  also  a  necessary  party  to  the  action  for  the  purpose  of  subjecting  the 
Bath  county  land  to  the  payment  of  the  appellee's  debt.  There  was  but  one 
debt,  and  but  one  cause  of  action,  and  both  pieces  of  property  were  liable  to 
that  cause  of  action;  and,  the  Montgomery  circuit  court  having  jurisdiction 
to  subject  the  land  lying  in  Montgomery  county  to  said  cause  of  action,  it  fol- 
lows that  it  had  jurisdiction  to  subject  the  Bath  county  land.  Civil  Code,  § 
62.  Otherwise  there  would  be  the  absurdity  of  having  two  actions,  one  in 
Montgomery  and  the  other  in  Bath,  against  the  same  parties,  and  for  the 
same  cause  of  action.  But  it  is  said  that,  as  the  lower  court  failed  to  set  aside 
the  deed  and  subject  the  land  lying  in  Montgomery  county  to  the  payment  of 
the  debt,  it  had  no  jurisdiction  to  set  aside  the  deed  and  subject  the  land 
lying  in  Bath  county  to  the  payment  of  the  debt.  This  failure  was  not  at- 
tributable to  the  want  of  right  of  the  appellee  to  have  said  land  subjected,  for 
it  was  subject  to  his  demand,  but  for  the  fact  that  it  was  covered  with  bona 
fide  liens  to  such  an  extent  that  the  sale  of  it  subject  to  these  liens  would 
yield  no  fruit.    Therefore  the  court  did  not  order  the  sale  of  it. 

It  is  contended  that  the  appellee,  not  having  obtained  a  return  of  nulla  bona 
on  his  common-law  judgment,  is  not  entitled  to  maintain  this  action.  The 
reason  a  plaintiff  is  required  to  obtain  a  common-law  judgment,  and  a  return 
of  nulla  bona,  before  he  can  institute  an  equitable  action  to  set  aside  a  fraud- 
ulent conveyance  made  by  the  defendant,  is  that  the  plaintiff  must  resort  to 
and  exhaust  his  legal  remedies  before  he  can  resort  to  an  equitable  action  on 
a  return  of  nulla  bona.  Here  there  was  no  administration  granted  upon  the 
estate  of  Stephen  Treadway;  and  more  than  a  year  after  his  death,  there  being 
no  administration,  the  appellee  resorted  to  this  equitable  action  to  subject  his 
real  estate  in  the  hands  of  the  appellants  and  Martha  Treadway  to  his  debt. 
The  legal  remedy  was  exhausted,  for  there  was  no  one  against  whom  an  exe- 
cution could  issue,  and  the  appellants  were  under  greater  obligations  to  nave 
an  administrator  appointed  than  the  appellee.  So,  in  the  absence  of  a  person 
against  whom  execution  could  issue,  there  is  no  legitimate  reason  why  the 
appellee  could  not  proceed  against  the  appellants  and  Mrs.  Treadway  to  sub- 
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ject  the  real  estate  in  their  hands  belonging  to  the  deceased  to  the  payment  of 
ids  debt.  The  title  to  said  real  estate,  so  far  as  the  antecedent  creditors  were 
concerned,  never  passed  from  the  deceased,  and  the  estate  was  subject  to  their 
demands  against  him. 

The  action  was  brought  within  ten  years  from  the  perpetration  of  the  f rand, 
and  within  five  years  from  the  discovery  of  it.    The  judgment  is  affirmed. 

Holt,  J.,  not  sitting. 


Cumming8  et  ah  v.  Powell. 

(Supreme  Court  of  Missouri.    February  4, 1889.) 

1.  Public  Lands— School  Lands— Selection— Reservation  from  Sals. 

Act  Cong.  June  IS,  1812,  $  1.  confirmed,  to  the  inhabitants  of  St.  Louis  and  other 
towns,  town  lots,  common  fields,  etc.,  which  had  been  Inhabited,  cultivated,  or  pos- 
sessed prior  to  December  20, 1808,  and  required  a  survey  of  the  out-boundary  line  so 
as  to  include  common-field  lots,  etc.,  as  soon  as  might  be.  Section  2  reserved  for 
the  support  of  schools,  among  other  lands,  all  common-field  lots,  etc.,  included  in 
such  survey,  not  rightfully  claimed  by  Individuals,  provided  that  the  quantity  re- 
served should  not  exceed  one-twentieth  of  the  land  in  the  general  survey  ox  the 
town.  Held,  that  all  the  unclaimed  common-field  lots  were  reserved  from  sale  dur- 
ing the  time  the  portion  going  to  the  schools  was  not  set  off  to  them. 

3.  Same— Necessity  or  Survey. 

Though  the  out-boundary  survey  was  not  made  until  1840,  and,  as  then  made,  ex- 
cluded the  unclaimed  "five  Grand  Prairie  common-field  lots, "  an  intermediate  loca- 
tion and  survey  under  a  New  Madrid  certificate,  under  the  act  of  February  17, 1815, 
authorizing  the  owners  of  lands  in  New  Madrid  county,  injured  by  an  earthquake, 
to  locate  a  like  quantity  on  any  public  lands  the  sale  of  wnich  was  authorized,  did 
not  become  valid,  no  patent  having  been  issued.  The  lots  having  been  previously 
defined  and  located  on  the  ground,  and  surveyors  having  been  required  to  be  guided 
by  them,  a  survey  was  not  necessary  to  make  the  reservation  effectual. 
S.  Same— Validity  of  Location. 

Such  location  is  not  made  valid  by  act  Cong.  June  SO,  1864,  relinquishing  the  title 
of  the  United  States  to  the  land  in  such  location :  the  act  of  June  15, 1864,  having 
granted  to  the  state,  for  the  support  of  schools,  all  the  interest  of  the  united  States 
to  the  land  in  the  Grand  Prairie  common  field.  Such  field  and  lots  having  had  a 
prior  existence,  it  was  not  necessary  that  the  latter  act  should  require  a  survey  of 
thesft. 

4.  Limitation  or  Actions— Running  of  the  Statute. 

The  statute  of  limitations  does  not  begin  to  run  as  to  land  before  the  title  thereto 
emanates  from  the  United  States. 
&  Same— Title  of  Land  in  United  States. 

Where  plaintiff  In  ejectment  claimed  under  a  New  Madrid  certificate,  and  defend- 
ant's allegation  that  the  lands  were  a  part  of  such  common-field  lots  was  not  con- 
ceded, an  instruction  assuming  that  tne  statute  began  to  run  before  the  title  ema- 
nated from  the  United  States,  defendant  having  been  in  possession  for  40  years, 
requires  a  reversal  of  a  judgment  for  defendant. 
4.  Estoppel— In  Pais. 

A  defendant  in  ejectment,  who  introduces  conveyances  from  plaintiff's  ancestor 
to  his  predecessor  in  title,  is  not  thereby  estopped  from  disputing  such  ancestor's 
title  to  all  the  lands,  especially  where  he  has  been  long  in  possession.  But  he  can- 
not claim  part  of  the  lands  under,  and  part  against,  the  same  title. 

Appeal  from  St.  Louis  court  of  appeals. 

Ejectment  by  Francis  M.  Cummings  and  others  against  Robert  W.  Powell. 
Plaintiffs  appeal. 
Z>.  T.  JewetU  for  appellants.    Martin,  LaugMin  &  Kern,  for  respondent. 

Black,  J.  The  plaintiffs  commenced,  this  action  of  ejectment  on  the  22d 
June,  1874,  to  recover  a  part  of  lot  38,  in  Peter  LindeH's  Second  addition  to 
St.  Louis.  For  title  they  read  in  evidence  New  Madrid  certificate  No.  848, 
issued  to  James  Conway  or  his  legal  representatives  on  the  20th  November, 
1817,  f or  200  arpents  of  land;  a  location  of  this  certificate  on  June  6, 1818; 
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survey  No.  2,712,  dated  23d  June,  1819,  which  surrey  was  returned  to  the 
recorder  of  land  titles  on  the  4th  September,  1822;  a  certificate  for  a  patent, 
but  upon  which  certificate  no  patent  was  ever  issued;  and  the  act  of  congress 
of  June  30,  1864,  (13  IT.  S.  St.  581.)  This  survey  No.  2,712  is  called  the 
"Conway  Location,"  and  the  property  in  suit  is  within  its  boundaries. 

The  evidence  shows  that  James  Conway  died  about  the  year  1810,  leaving 
as  his  heirs  his  father,  William  Conway,  and  three  sisters,  namely,  Nancy, 
Polly,  and  Jane  or  Janet.  The  plaintiffs  in  this  suit  are  the  descendants  of 
these  three  sisters,  except  Smith,  who  claims  some  interest  through  the  other 
plaintiffs.  It  seems  to  be  conceded  that  William  Conway  inherited  a  life- 
estate  only  from  his  deceased  son;  and  as  William  died  about  the  year  1840, 
long  before  the  commencement  of  this  suit,  it  is  not  essential  to  notice  the 
various  deeds  from  and  under  him  read  in  evidence  by  the  defendant 

During  the  trial  the  defendant  read  in  evidence  three  deeds,  one  from  each 
of  the  three  sisters  of  James  (Jon way  to  Joseph  Harding,  dated  in  the  years 
1823  and  1825,  and  a  deed  from  the  public  schools  to  Peter  Lindell,  dated 
20th  August,  1845,  purporting  to  convey  much  property  of  which  the  prop- 
erty in  question  is  a  part. 

It  was  admitted  that  the  defendant  had  all  the  title  formerly  possessed  by 
Peter  lindell  and  Joseph  Harding.  The  deed  from  the  schools  to  Lindell  is 
not  relied  upon  as  giving  to  Lindell  a  good  title,  and  two  of  the  deeds  from 
the  sisters  of  James  Conway  proved  to  be  of  no  avail  to  the  defendant.  When 
Nancy  executed  the  deed  to  Harding  she  had  a  husband  living  who  did  not 
join  therein,  and,  while  Polly  and  her  husband  both  signed  the  deed  to  Hard- 
ing, stilllt  was  not  acknowledged,  simply  proved  up  by  subscribing  witnesses, 
and  for  these  reasons  these  deeds  proved  to  be  of  no  avail  to  defendant.  In- 
deed, the  plaintiffs  insist  that  the  deed  from  Jane  or  Janet  to  Harding  is  also 
invalid.  She  married  Hicks,  from  whom  she  had  been  divorced,  and  the 
claim  is  that  the  decree  is  void,  and,  since  he  did  not  join  her  in  the  deed,  that 
it  is  of  no  validity. 

The  defendant  put  in  much  other  evidence  which  tends  strongly  to  show 
that  the  parcel  of  property  now  in  suit  lies  within  the  Grand  Prairie  common 
field.  The  Bizet  lot  lies  to  the  north,  and  the  Lacroix  lot  to  the  south,  and 
both  of  these  common-field  lots  are  identified  by  United  States  surveys.  Be- 
tween these  two  common-field  lots  there  are  five  others,  which  are  not  identi- 
fied by  United  States  surveys,  but  the  evidence  tends  to  show  that  they  were 
all  occupied  or  cultivated  prior  to  December  20,  1803.  These  five  lots  do  not 
appear  to  have  ever  been  claimed  by  individuals  under  the  act  of  congress  of 
June  13,  1812.    The  land  in  suit  is  a  part  of  two  of  these  five  lots. 

The  defendant,  and  those  from  whom  he  claims,  have  been  in  actual  pos- 
session of  the  land  in  suit  for  more  than  40  years  before  the  commencement 
of  this  suit. 

From  the  foregoing  statement  it  will  be  seen  that  the  plaintiffs  claim  title 
from  James  Conway  under  the  New  Madrid  location.  The  defendant  sets  up 
title  under  the  same  location,  but,  as  some  of  his  deeds  proved  to  be  of  no 
avail  for  the  purpose  of  making  title,  he  takes  the  ground  that  the  location 
was  invalid,  and  for  this  reason  the  plaintiffs  have  no  title,  and  cannot  re- 
cover. The  third  instruction  given  at  his  request  is,  in  substance,  that  if  the 
land  in  suit  is  a  part  of  common-field  lots  in  the  Grand  Prairie  common  field, 
and  these  common-field  lots  were  used  by  many  of  the  inhabitants  of  the  town 
of  St.  Louis  prior  to  December  20,  1803,  for  the  purpose  of  cultivation,  then 
it  was  not  subject  to  the  location  of  a  New  Madrid  certificate,  and  the  loca- 
tion and  survey  are  void;  and  on  this  state  of  facts  the  sixth  instruction  draws 
the  further  conclusion  that,  by  the  act  of  congress  of  June  15, 1864,  the  title 
to  the  common-field  lots,  not  before  disposed  of  by  the  United  States  by  con- 
firmation and  survey  or  otherwise,  passed  to  this  state  for  school  purposes. 
These  instructions  present  the  most  important  question  in  the  case. 
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The  act  of  February  17,  1815,  (3  TJ.  S.  St.  211,)  for  the  relief  of  inhab- 
itants of  New  Madrid  county  who  suffered  from  earthquake,  authorized  per- 
sons owning  injured  lands  to  locate  a  like  quantity  on  any  of  the  public  lands 
the  sale  of  which  was  authorized  by  law.  It  is  clear  that  under  this  act  the 
New  Madrid  certificate  could  only  be  located  on  land  subject  to  sale.  That 
act  in  this  respect  is  not  modified  by  the  subsequent  acts  of  April  9, 1818,  or 
April  26, 1822.  The  question,  then,  is  whether  these  common-field  lots  were 
reserved  from  sale  by  the  act  of  congress  of  June  13, 1812,  (2  TJ.  8.  St.  748.) 

In  the  recent  case  of  Glasgow  v.  Baker,  85  Mo.  559,  we  held  that  the  sixth 
section  of  the  act  of  March  6,  1820,  which  provides  that  section  16  in  every 
township,  and  when  such  section  has  been  sold,  or  otherwise  disposed  of,  other 
lands  equivalent  thereto,  shall  be  granted  to  the  state  for  the  use  of  schools, 
did  not  and  was  not  intended  to  invade  these  common-field  lots,  because  the 
previous  act  of  June  13, 1812,  had  disposed  of  them.  The  judgment  of  this 
court  in  that  case  has  since  been  affirmed  by  the  supreme  court  of  the  United 
States.1  The  rulings  in  that  case  go  far  to  show  that  these  common-field 
lots  were  not  open  to  sale,  and  therefore  not  open  to  the  location  of  a  New 
Madrid  certificate,  under  the  act  of  February  17,  1815. 

The  defendants  in  that  case  set  up  title  under  and  also  an  outstanding  title 
in  individual  confirmees  under  the  act  of  1812.  But  in  the  present  case  it 
seems  that  the  five  Grand  Prairie  common-field  lots  have  never  been  claimed 
by  individuals,  and  this  gives  to  the  question  a  new  aspect.  The  first  section 
of  the  act  of  1812  enacts  "that  the  rights,  titles,  and  claims,  to  town  or  village 
lots,  outlots,  common-field  lots,  and  commons,  in,  adjoining,  and  belonging 
to  the  several  towns  of,  [§t.  Louis  being  named,]  which  lots  have  been  inhab- 
ited, cultivated,  or  possessed  prior  to  the  20th  December,  1803,  shall  be,  and 
the  same  are  hereby,  confirmed  to  the  inhabitants  of  the  respective  towns  or 
villages  aforesaid,  according  to  their  several  right  or  rights  in  common 
thereto."  It  is  then  made  the  duty  of  the  deputy-surveyor,  as  soon  as  may 
be,  to  survey  the  out-boundary  line  of  the  village,  "so  as  to  include  the  out- 
lots, common-field  lots,  and  commons"  thereto  belonging.  The  second  sec- 
tion provides  "that  all  town  or  village  lots,  outlots,  or  common-field  lots  in- 
cluded in  such  surveys  which  are  not  rightfully  owned  or  claimed  by  any  pri- 
vate individuals,  or  held  as  commons  belonging  to  such  towns  or  villages,  or 
that  the  president  of  the  United  States  may  not  think  proper  to  reserve  for 
military  purposes,  shall  be,  and  the  same  are  hereby,  reserved  for  the  support 
of  schools  in  the  respective  towns  or  villages. "  The  proviso  is  that  the  whole 
quantity  of  land  contained  in  the  lots  reserved  for  schools  in  any  town  shall 
not  exceed  one-twentieth  part  of  the  whole  lands  included  in  the  general  sur- 
vey of  such  town. 

As  to  the  common-field  lots  which  were  thus  confirmed  to  individuals,  no 
title  is  required  to  vest  the  title  in  the  individual  owner.  This  is  true, 
though  the  lot  may  not  be  included  in  the  out-boundary  survey,  as  it  was 
finally  made  in  the  year  1840.  Glasgow  v.  LindelVs  Heirs,  50  Mo.  60;  Glas- 
gow v.  Hortiz,  1  Black,  599.  The  theory  of  the  act  is,  and  the  proof  in  all  of 
these  cases  shows,  that  these  common-field  lots  had  an  existence  in  point  of 
fact  at  the  date  of  the  act.  A  survey  would  aid  in  identifying  them,  but  they 
were  previously  defined  and  located  on  the  face  of  the  earth.  It  required  no 
new  survey  to  bring  them  into  existence.  The  second  section  of  the  act  con- 
templates that  there  may  or  will  be  common-field  lots  not  claimed  by  individ- 
uals, and  these  are  reserved  for  school  purposes,  subject  to  the  limitation  as 
to  the  quantity  going  to  the  schools.  While  this  second  section  reserves  only 
such  property  as  shall  be  included  in  the  survey  of  the  out-boundary,  the  first 
section  declares  how  that  survey  shall  be  made.  It  must  run  so  as  to  include 
the  common-field  lots.    They  were  monuments  by  which  the  surveyor  should 
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have  been  guided.  No  discretion  was  vested  in  him  to  omit  them,  or  any  of 
them,  for  the  statute  segregated  them  from  the  public  domain.  The  act  un- 
dertakes to  dispose  of  all  of  the  common-field  lots.  Those  owned  and  claimed 
by  individuals  go  to  them  in  fee;  those  not  owned  or  claimed  by  individuals 
are  just  as  clearly  reserved  for  the  designated  purposes. 

It  is  true  the  schools  were  to  get  a  quantity  not  to  exceed  the  one-twentieth 
part  of  the  land  included  in  the  general  survey,  and  here  it  may  be  said  that 
the  act  contemplates  a  possible  surplus.  But  a  continued  reservation  of  all 
of  the  common-field  lots  was  necessary  in  order  that  the  schools  might  get 
their  proper  amount  We  find  nothing  in  the  act  of  May  26,  1824,  or  the  act 
of  January  27, 1881,  that  opens  up  any  of  these  unclaimed  lots  to  sale. 

The  parcels  going  to  the  schools  have  not,  at  the  date  of  the  last-named 
act,  been  set  off  to  the  schools;  and  hence  it  has  been  held  that  the  title  did 
not  attach  in  favor  of  the  schools  to  any  particular  parcel  until  set  off  and 
designated  as  the  property  of  the  schools,  rapin  v.  Ryan*  32  Mo.  21 ;  Kit- 
sell  v.  Public  Schools,  18  How.  19.  But  this  difference  between  the  time  of 
the  vesting  of  the  title  in  individuals  under  the  first  section,  and  the  vest- 
ing of  title  in  the  schools  under  the  second  section,  argues  nothing  against 
the  proposition  that  these  lots  were  reserved  from  sale,  and  hence  from  the 
location  of  a  New  Madrid  certificate.  It  is  said  in  Shepley  v.  Cowan*  91  U. 
8.  386:  M  A  sale  is  as  much  prohibited  by  a  law  of  congress,  when  to  allow  it 
would  defeat  the  object  of  the  law,  as  though  the  inhibition  were  in  direct 
terms  declared. "  Here  the  reservation  of  unclaimed  common-field  lots  is  not 
only  express,  but  the  object  of  the  law  would  be  defeated  to  hold  them  open 
to  sale.  The  difficulty  which  arises  in  this  and  like  cases  is  that  the  surveyor 
did  not  run  the  out-boundary  survey  until  1840,  and  he  then  run  it  so  as  to 
exclude  the  Grand  Prairie  common  field,  and  hence  excluded  the  land  in  suit. 
In  the  mean  time,  this  New  Madrid  certificate  had  been  located,  wholly,  it  is 
said,  upon  these  claimed  and  unclaimed  common-field  lots.  As  to  the  lots 
owned  by  individual  confirmees  under  the  act  of  1812,  the  location  of  the 
New  Madrid  certificate  is  void.  But  authorities  are  cited  to  show  that,  as 
the  schools  accepted  this  incorrect  out-bouudary,  it  became  conclusive  as  be- 
tween them  and  the  United  States.  Let  this  be  conceded,  yet,  if  we  are  cor- 
rect in  what  has  been  said,  there  was  no  time,  from  1812  to  1840,  when  these 
unclaimed  common-field  lots  were  open  to  sale  or  the  location  of  a  New  Mad- 
rid certificate.  All  of  the  acts  done  in  the  way  of  locating  this  Conway  claim, 
and  in  procuring  the  patent  certificate,  were  done  before  the  last-named  date, 
and  it  is  to  be  remembered  that  no  patent  was  ever  issued.  It  is  difficult  to 
see  how  the  subsequent  erroneous  survey  could  give  any  validity  to  the  pre- 
viously unlawful  location.  We  can  but  conclude  that  this  location  of  the 
New  Madrid  certificate  is  invalid,  as  to  the  unclaimed  common-field  lota,  and 
that  the  plaintiffs  have  no  title,  lest  it  be  shown  that  the  United  States  have 
made  the  location  valid  by  some  act  done  since  1840. 

This  conclusion,  it  is  argued,  is  contrary  to  former  adjudications  of  this 
court,  and  the  supreme  court  of  the  United  States.  From  the  concluding  re- 
marks in  Gibson  v.  Chouteau,  39  Mo.  570,  and  Kissell  v.  Public  Schools,  18 
How.  28,  it  is  clear  that  neither  this  nor  that  court  expressed  any  opinion  as 
to  the  effect  of  the  erroneous  survey  of  1840  upon  titles  to  land  outside  of 
that  survey,  and  which  should  have  been  included.  The  other  cases  do  not 
appear  to  have  any  direct  bearing  upon  the  question  in  hand. 

This  brings  us  to  the  act  of  congress  of  June  15,  1864,  and  of  June  90, 
1864,  (13  U.  S.  St.  132,  581.)  The  first  enacts  that  all  of  the  right,  title, 
and  interest  of  the  United  States  in  and  to  all  lots  and  parcels  of  land  in  the 
Grand  Prairie  common  field,  in  township  45,  range  7  E.,  which  have  not 
been  before  disposed  of,  shall  be  and  are  granted  and  relinquished  to  this 
state  for  the  support  of  schools  in  said  township.  The  other  act  provides 
that  all  the  right,  title,  etc.,  of  the  United  States,  in  and  to  all  lands  within 
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the  boundaries  of  designated  locations  in  the  same  township  and  range,  made 
by  certificates  issued  under  the  New  Madrid  act,  shall  be  and  are  relinquished 
to  the  representatives  of  the  persons  in  whose  names  the  locations  were  made. 
This  Conway  location  is  clearly  described  as  one  of  the  locations.  Both  acts 
have  provisos  by  which  it  is  declared  that  nothing  in  the  act  shall  impair, 
prejudice,  or  injure  any  adverse  right,  title,  or  interest  of  any  person  or  per- 
sons in  or  to  any  of  the  lots  or  tracts  of  land  conveyed. 

If  this  last  act  stood  alone,  then  it  might  well  be  held  that  it  made  valid 
the  Conway  location  as  to  abandoned  or  unclaimed  common-field  lots,  but  the 
-  other  act  is  the  prior  one,  and  the  property  conveyed  is  limited  to  lots  and  par- 
cels of  land  in  the  Grand  Prairie  common  field.  The  reason  assigned  here 
why  the  first  act  must  not  prevail,  as  to  the  property  in  the  Grand  Prairie 
common  field,  is  that  the  act  describes  nothing,  and  provides  for  no  survey 
of  the  land  which  it  undertakes  to  grant.  There  was  no  need  of  any  survey, 
for,  as  before  stated,  the  common  field,  and  the  lots  therein,  had  an  existence 
without  a  new  survey.  It  maybe  difficult  at  this  late  day  to  trace  the  bound- 
aries, but  that  fact  cannot  make  the  act  void.  The  act  of  1812  did  take  effect 
without  a  survey  as  to  the  lots  confirmed  to  individuals,  and  so  may  this  act 
take  effect  without  a  survey.  The  property  previously  disposed  of  by  the 
United  States,  being  determined,  the  act  takes  effect  upon  the  residue.  It 
follows  that,  upon  the  facts  hypothetically  stated  in  the  defendant's  instruc- 
tions, the  plaintiffs  have  no  title  to  the  property  in  dispute. 

It  is  insisted  that  as  the  defendant  put  in  evidence  the  deeds  from  the  plain- 
tiffs' ancestors,  that  he  is  estopped  from  disputing  their  title.  There  is  in 
this  case  no  relation  of  landlord  and  tenant,  nor  is  the  defendant  in  posses- 
sion under  an  unexecuted  contract  for  the  purchase  of  the  land,  nor  is  he  in 
under  one  whose  land  has  been  sold  on  execution.  The  relation  of  defendant 
to  plaintiffs9  ancestors  is  no  more  than  that  of  vendor  to  vendee.  In  such 
cases  the  vendee  holds  adversely  to  the  vendor.  He  may  set  up  the  statute 
of  limitations  as  against  the  vendor,  or  an  outstanding  title,  and  may  buy  up 
as  many  titles  as  he  likes,  (Macklot  v.  Dubreuil,  9  Mo.  478;  Landes  v.  Per- 
kins, 12  Mo.  238;  Cutter  v.  Waddingham,  33  Mo.  269;  MattUon  v.  Ausmuss, 
50  Mo.  551 ;  Wilcoxon  v.  Osborn,  77  Mo.  621,)  and  as  a  consequence  show  that 
the  vendor  bad  no  title. 

When  both  parties  claim  title  from  the  same  grantor,  nothing  more  appear- 
ing, the  title  in  the  common  grantor  will  be  taken  as  admitted.  Fellows  v. 
Wise,  49  Mo.  350;  Holland  v.  Adair,  55  Mo.  40.  But  this  rule  does  not  pre- 
vent the  defendant  in  ejectment  from  showing  that  the  plaintiff  had  no  title. 
The  defendant  could  not  nor  does  he  claim  that  the  proof  which  defeats  the 
plaintiffs  is  to  be  applied  as  to  the  two-thirds  for  which  the  deeds  failed, 
and  not  to  the  other  third, — the  Janet  Hicks  interest.  He  cannot  at  the 
same  time  claim  part  under,  and  part  against,  the  very  same  title.  The  case 
of  Chouquette  v.  Barada,  33  Mo.  249,  and  Fugate  v.  Pierce,  49  Mo.  449,  go 
no  further,  and  are  not  in  conflict  with  the  rule  before  stated. 

We  see  nothing  to  take  this  case  out  of  the  rule  that  plaintiffs  must  re- 
cover, if  at  all,  on  the  strength  of  their  own  title.  It  is  a  proper  case  for  its 
application,  and  especially  in  view  of  the  fact  that  defendant  has  been  in 
possession  for  such  a  long  time. 

The  defendant's  eighth  instruction  is  based  upon  the  theory  that  the  stat- 
ute of  limitations  began  to  run  before  the  title  to  the  land  emanated  from  the 
United  States.  We  understand  Gibson  v.  Chouteau,  13  Wall.  92,  to  plainly 
establish  a  different  rule,  as  we  have  said  on  several  occasions.  Hammond 
v.  Johnston,  93  Mo.  222,  6  S.  W.  Hep.  83,  and  cases  cited. 

It  is  not  conceded  here,  as  was  the  case  in  Glasgow  v.  Baker,  supra,  that 
the  property  in  suit  is  a  part  of  a  common-field  lot.  If  that  was  the  case  here, 
we  should  affirm  the  judgment.  It  may  be  the  court  found  for  defendant  on 
this  eighth  instruction,  for  it  is  complete  in  and  of  itself;  and  for  the  error  in 
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giving  it  the  judgment  is  reversed,  and  the  cause  remanded,  but  for  no  other 
reason. 

Barclay,  J.,  not  sitting.    The  other  judges  concur. 


State,  to  Use  of  Levy,  v.  Adler  et  al. 
(Supreme  Court  of  Missouri.    February  4, 1889.) 

1.  Assignment  foe  Benefit  of  Ckeditoes— Statement  of  Assets. 

Under  Rev.  St.  Mo.  S  862,  an  assignor  for  the  benefit  of  creditors  must  file  with 
the  deed  of  assignment  a  verified  statement  setting  forth  the  nature  and  value  of 
the  estate  and  effects  assigned.  Held,  where  the  assigned  property  consisted  of 
manufactured  clothing,  fixtures,  and  accounts,  difficult  of  exact  valuation,  that  a 
statement  of  value  at  u  about  $3,500  "  was  sufficient. 

2.  Same— Pkiob  Fraudulent  Acts  of  Assignor. 

Where  an  assignment  is  made  for  the  purpose  of  having  the  property  of  the  as- 
signor administered  under  the  law,  prior  disconnected  fraudulent  acta  of  the  as- 
signor wUl  not  vitiate  it,  when  it  does  not  appear  that  the  assignee  was  in  any  way  a 
party  to  the  frauds. 
8.  Sheriffs  and  Constables— Action  on  Bond— Pleading— Judgment. 

In  an  action  by  an  assignee  on  a  sheriff's  indemnifying  bond,  to  recover  the  value 
of  property  taken  from  him  under  an  attachment,  where  the  petition  sets  out  the 
bond  and  assigns  the  breach,  when  there  is  a  trial  of  the  issues  upon  the  answer,  the 
court  may,  under  Rev.  St.  Mo.  1879,  $  3683,  grant  any  relief  consistent  with  the  case 
made  by  the  plaintiff,  although  the  petition  prays  for  a  judgment  for  damages  sus- 
tained only,  and  not  for  the  penalty  of  the  bond. 

Appeal  from  St.  Louis  circuit  court;  Shepard  Barclay,  Judge. 

Suit  by  the  state  for  the  use  of  one  Levy,  assignee  of  A.  Spiro,  against  Will- 
iam Adler  and  others,  on  a  sheriff's  indemnifying  bond,  to  recover  the  value 
of  property  taken  from  him  under  an  attachment.  Defendants  appeal  from 
a  j  udgment  for  plai  ntiff . 

Nathan  Frank  and  Dyer,  Lee  &  Ellis,  for  appellants.  Krum  <£  Jonas,  for 
respondent. 

Black,  J.  A.  Spiro  made  a  voluntary  assignment  of  his  property  to  F. 
Levy  for  the  benefit  of  his  creditors.  The  deed  of  assignment  was  executed 
and  recorded  on  the  18th  November,  1882.  On  the  20th  of  the  same  month, 
Adler  and  others,  composing  the  firm  of  Adler  &  Co.,  sued  Spiro  in  attach- 
ment, and  levied  upon  the  assigned  property  then  in  the  possession  of  the  as- 
signee. The  assignee  made  claim  for  the  property,  and  therefore  the  defend- 
ants In  this  suit  gave  the  sheriff  an  indemnifying  bond.  2  Rev.  St.  1879,  p. 
1555.  This  is  a  suit  by  the  assignee  upon  that  bond,  to  recover  the  value  of 
the  property  taken  from  him.  Defendants  deny  ownership  of  the  property 
in  the  plaintiff,  and  tender  the  further  issue  that  Spiro  made  the  assignment 
with  intent  to  hinder,  delay,  and  defraud  his  creditors. 

1.  Defendants  objected  to  the  deed  of  assignment,  when  offered  in  evidence 
by  the  plaintiff,  on  the  ground  that  the  affidavit  attached  thereto  was  not  in 
conformity  with  the  statutes.  Section  862,  Rev.  St.,  makes  it  the  duty  of  the 
assignor  to  make  and  file  with  the  deed  of  assignment  a  verified  statement 
"setting  forth  the  general  nature  and  full  value  of  the  estate  and  effects  as- 
signed." The  same  section  makes  it  the  duty  of  the  assignee  to  give  bond  in 
double  the  amount  of  the  assigned  effects  within  three  days;  and  if  the  ap- 
praisement, thereafter  to  be  made,  shall  be  greater  than  the  value  given  in 
the  statement,  then  he  must  give  another  bond.  In  the  present  case,  the  state- 
ment, duly  verified,  after  giving  a  general  description  of  the  stock  of  goods 
and  property,  concludes:  "All  which  property  is  of  the  value  of  about  thirty- 
five  hundred  dollars."  The  validity  of  the  assignment  does  not  depend  upon 
the  statement,  and,  if  none  had  been  made  and  filed  with  the  assignment,  the 
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•omission  would  not  invalidate  the  deed  of  assignment.  Hartzler  v.  Tootle, 
85  Mo.  23.  But  this  statement  is  a  fair  compliance  withj;he  law.  It  is  plain 
to  be  seen  Mat  the  principal  object  of  the  statement  is  to  furnish  a  guide  for 
the  amount  of  the  bond  to  be  given  by  the  assignee  in  the  first  instance.  Here 
the  property  consisted  of  manufactured  clothing,  unmanufactured  jeans,  and 
of  fixtures  and  accounts,  and  it  would  have  been  difficult  to  give  an  exact  val- 
uation.   The  value  is  slated  to  be  about  $8,500,  and  that  is  sufficient. 

2.  Spiro,  being  called  as  a  witness  by  the  defendants,  testified,  in  substance, 
that  he  found  he  could  not  go  on  with  his  business ;  that  he  feared  he  would 
be  closed  up  by  attachments;  that  he  went  to  his  lawyer  to  make  an  as- 
signment, and  while  there  sent  for  Levy;  that  he  had  had  no  previous  con- 
versation with  Levy  about  an  assignment;  that  Levy  first  refused,  and  then 
consented,  to  act  as  assignee;  and  that  the  deed  was  then  made,  recorded,  and 
the  property  turned  over  to  Levy.  His  evidence  shows  that  an  unsuccessful 
effort  had  been  made  to  compromise  his  debts.  It  may  be  here  stated  that  the 
■assignee  was  examined  at  length  by  the  defendants. 

During  the  examination  of  Spiro,  numerous  objections  were  made,  and  by 
the  court  sustained,  to  questions  asked  by  the  defendants.  They  then  offered  to 
.show  by  the  witness  the  amount  of  his  indebtedness  at  the  date  of  the  assign- 
ment, the  amount  of  the  debt  which  he  owed  Adler  «fe  Co.,  and  that,  within 
10  days  before  the  assignment,  he  had  transferred  property  to  persons  in  St 
Louis  and  elsewhere  without  consideration.  This  offer  embraced  what  de- 
fendants had  previously  sought  to  disclose,  and  the  court  refused  to  permit 
an  examination  on  these  subjects.  The  court,  at  the  close  of  the  case,  directed 
~a  verdict  for  plaintiff,  and  refused  to  submit  the  issue  of  fraud  to  the  jury. 

The  amount  of  the  debt  due  to  Adler  &  Co.  is  admitted  by  the  pleadings,  so 
that  there  was  no  occasion  to  offer  proof  on  that  subject.  Since  considerable 
latitude  is  allowed  in  the  examination  of  witnesses  on  questions  of  fraud,  and 
the  witness  was  a  party  to  the  alleged  fraudulent  transaction,  the  court  might 
well  have  allowed  a  more  extended  examination.  But  it  does  not  follow  that 
the  judgment  must  be  reversed.  There  is  no  claim  that  any  creditor  of  Spiro 
had  anything  to  do  with^  making  the  assignment.  Before  it  can  be  avoided, 
it  must  appear  that  Levy  was  in  some  way  a  party  to  the  fraud.  Although 
the  assignor  may  have  made  the  assignment  with  intent  to  hinder,  delay,  or 
•defraud  his  creditors,  still,  unless  the  assignee  knew  of  or  participated  in  the 
fraudulent  purpose,  the  fraudulent  intent  of  the  assignor  will  not  avoid  the 
deed.  Crow  v.  Beardsley,  68  Mo.  435,  and  cases  cited.  Moreover,  this  is  an 
.assignment  for  the  benefit  of  all  of  the  creditors  of  the  assignor,  in  the  pro- 
portion of  their  respective  claims,  as  an  assignment  must  be,  under  our  pres- 
ent statute.  It  includes  all  of  the  property  of  the  assignor.  The  estate  is  to 
be  administered  under  the  statute  and  the  directions  of  the  circuit  court. 
Much  that  is  said  in  the  books  as  to  what  will  render  an  assignment  fraudulent, 
where  preferences  are  made  and  allowed,  and  the  estate  is  to  be  managed  un- 
<der  the  powers  in  the  deed,  dictated  by  the  assignor,  can  have  no  application 
to  an  assignment  like  that  now  in  question.  In  an  assignment  of  all  of  the 
property  of  the  assignor  for  the  equal  benefit  of  all  of  his  creditors,  the  mere 
intent  to  avoid  an  execution  or  other  legal  process  does  not,  in  point  of  law, 
make  such  an  assignment  void.  Bump.  Fraud.  Con  v.  (3d  Ed.)  355.  The 
fact  alone  that  the  assignor  has  made  prior  fraudulent  transfers  of  some  of  his 
effects  cannot  avoid  or  make  fraudulent  the  subsequent  assignment.  We  find 
no  evidence  whatever  showing,  or  tending  to  show,  that  the  assignee  had  any 
connection  with,  knowledge,  or  information  of,  any  fraudulent  purpose  on  the 
part  of  Spiro,  if  any  there  was.  The  evidence  all  tends  to  show  that  he  ac- 
<cepted  the  trust  for  the  sole  purpose  of  administering  the  estate  under  and 
according  to  the  law.  There  was  a  full  examination  of  Spiro  as  to  all  matters 
having  any  direct  connection  with  the  making  of  the  assignment;  and,  since 
it  was  not  proposed  to  show  that  Levy  was  a  party  to  or  connected  with  the 
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prior  fraudulent  transfers,  the  proposed  evidence  could  not  and  cannot  change 
the  verdict.  The  statute  concerning  fraudulent  conveyances  and  the  assign- 
ment law  must  be  construed  together.  There  can  be  no  more  just  and  equi- 
table disposition  of  an  insolvent  debtor's  effects  than  that  provided  by  the  as- 
signment law.  If  the  assignment  is  made  for  the  purpose  of  having  the  prop- 
erty administered  under  the  law,  and  according  to  its  spirit  and  intent,  there 
can  be  no  fraud  in  the  assignment.  Prior  disconnected  fraudulent  acts  of  the 
assignor  will  not  vitiate  it. 

3.  Although  the  verdict  and  judgment  are  in  due  form,  under  section  570V 
Bev.  St.,  it  is  argued  that  the  motion  in  arrest  of  judgment  should  have  been 
sustained,  because  the  petition  prays  for  a  judgment  for  damages  sustained 
only,  and  not  for  the  penalty  of  the  bond  sued  upon.  The  petition  sets  out 
the  bond  and  assigns  the  breach,  and,  regularly,  the  prayer  should  have  been 
for  judgment  for  the  penalty  of  the  bond,  and  for  an  assessment  of  damages 
sustained  by  the  breach.  There  was,  however,  a  trial  of  the  issues  upon  the 
answer,  and  in  all  such  cases  the  court  may  grant  any  relief  consistent  with 
the  case  made  by  the  plaintiff,  and  embraced  within  the  issues.  Section  3683, 
Bev.  St.  1879. 

The  motion  in  arrest  was  properly  overruled.  The  judgment  of  the  circuit 
court  is  affirmed. 

Barclay,  J.,  not  sitting.    The  other  judges  concur. 


Kansas  City,  St.  J.  &  0.  B.  B.  Go.  v.  St.  Joseph;  Terminal  B.  Co. 

(Supreme  Court  of  Missouri.    February  4, 1889.) 

1.  Railroad  Companies— Use  of  Streets— Exclusive  Rights— Crossings— COMPEN- 
SATION. 

Condemnation  proceedings  having  been  instituted  by  a  city  to  extend  a  street 
through  lands  of  plaintiff  railroad  company,  the  damages  were  agreed  upon,  and  a 
decree  entered  by  consent,  which,  after  condemning  the  land  for  street  purposes 
as  prayed  for  in  the  petition,  provided  that  plaintiff  u  shall  have  the  right  to  keep 
and  maintain  its  present  tracks  and  switches  upon  said  land,  and  shall  have  the 
right  to  construct  such  other  tracks,  switches,  and  turnouts  upon  said  land,  and 
aoross  said  street,  when  opened,  as  it  may  deem  necessary  for  the  transaction  of  its 
business. "  Held,  that  this  privilege  was  not  exclusive,  but  was  equivalent  merely 
to  the  ordinary  permission  given  to  railroad  companies  to  occupy  streets  with  their 
tracks,  and  that  plaintiff  was  not  entitled  to  compensation,  either  under  such  privi- 
lege or  as  abutting  owner,  for  the  incidental  injury  by  delay  which  would  result 
from  the  construction  and  operation  of  defendant's  proposed  track  along  the  street 
and  across  plaintiff's  tracks. 

8.  Eminent  Domain— Taking  Private  Property— Compensation. 

Such  delay,  caused  by  the  occasional  occupation  by  defendant's  trains  of  the 
space  in  the  street  where  the  tracks  of  the  two  companies  cross,  at  «the  same  time 
when  such  space  is  needed  by  plaintiff  for  Its  trains,  is  not  a  taking  or  damaging  of 
private  property,  inasmuch  as  both  have  an  equal  right  to  use  the  nlghway. 

&  Same— Evidence. 

The  fact  that  a  part  of  the  consideration  for  the  agreement  by  which  plaintiff 
consented  to  the  decree  condemning  its  land  for  the  street  was  the  compromise  of  a 
claim  against  it  by  the  city  for  breach  of  contract  to  build  a  depot  within  the  city 
limits,  is  immaterial,  as  it  can  afford  no  light  in  interpreting  the  decree. 

Appeal  from  circuit  court,  Buchanan  county;  Oliver  M.  Spenoeb,  Judge. 
Ramey  &  Brown,  George  W.  McCrary,  and  W.  D.  B.  Hotter,  for  appellant. 
Strong  &  Mosman  and  Huston  &  Parrish,  for  respondent. 

Brace,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Buchanan 
county,  enjoining  the  defendant  from  entering  upon,  or  interfering  with, 
plaintiff's  several  railroad  tracks,  as  now  constructed  and  operated,  on» 
over,  and  across  Fourth  street,  in  the  city  of  St.  Joseph.    The  defendant  at 
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the  time  of  the  filing  of  the  petition  was  engaged  in  constructing  its  track  on 
Fourth  street,  was  approaching  the  tracks  of  plaintiff,  and  purposed  crossing 
them,  claiming  the  right  to  do  so  by  virtue  of  an  ordinance  of  the  city  of  St. 
Joseph  duly  passed  and  approved  January  7, 1887,  granting  it  "the  privilege 
of  laying  down,  constructing,  using,  and  maintaining  forever  along  Fourth 
street  a  single  railroad  track  from  the  south  line  of  Sacramento  street  to  the 
north  line  of  Lafayette  street."  The  following  map  or  diagram  represents 
the  relative  situation  of  the  grounds  of  the  contestants,  the  tracks  of  plaintiff* 
as  established  and  operated,  and  the  points  of  their  crossing  by  the  proposed 
track  of  the  defendant.  The  plaintiff's  grounds  and  tracks  are  in  yellow,  and 
the  defendant's  in  red. 


1  ■  1 .  S  t  .  J  o .  T?  *  m  i  ha  i  R .  R,    "Rid! 
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It  will  be  observed  from  the  map  that  the  defendant  proposes  to  cross  six 
of  the  plaintiff's  tracks  on  Fourth  street,  and  that  at  the  points  of  crossing- 
the  plaintiff  is  the  owner  of  the  property  abutting  said  street  on  each  side- 
thereof.  Prior  to  September,  1878,  the  plaintiff  was  the  absolute  owner  also 
of  the  strip  of  ground  between  its  said  abutting  premises,  designated  on  the 
map  as  "Fourth  Street,"  with  its  several  tracks  as  located  thereon,  and  was 
operating  the  said  several  tracks  in  its  business  as  a  common  carrier  of  pas* 
sengers  and  freight,  in  connection  with  its  tracks  on  its  adjoining  property, 
of  which  the  street  then  formed  a  part. 

At  the  September  term,  1878,  of  the  circuit  court  of  Buchanan  county,  in  a 
proceeding  instituted  by  the  city  of  St.  Joseph  against  the  plaintiff  herein,  to 
condemn  property  for  the  extension  of  Fourth  street,  in  said  city,  brought  to- 
said  court  by  appeal  from  the  mayor's  court,  the  following  decree  was  ren- 
dered and  entered  of  record  in  said  circuit  court: 

*The  City  of  St.  Joseph  vs.  The  Kansas  City,  St.  Joseph  &  Council  Bluff* 
Railroad  Company.    Appeal. 

"This  case  is  submitted  to  the  court  without  the  intervention  of  a  jury,  and 
try  agreement  of  the  parties  the  court  assesses  the  damages  to  defendant,  for 
and  on  account  of  the  matters  alleged  in  plaintiff's  petition  herein,  at  one 
dollar.  It  is  therefore  considered  by  the  court  that  defendant  recover  of  plain- 
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tiff  one  dollar,  and  its  costs  before  the  mayor  in  the  condemnation  proceed- 
ings, and  the  plaintiff  recover  of  defendant  all  costs  of  the  appeal.  And  it  Is 
ordered,  adjudged,  and  decreed  that  the  right  of  way  through  the  lands  of 
defendant  for  the  extension  of  Fourth  street,  as  prayed  in  said  petition, 
be,  and  hereby  is,  vested  in  the  plaintiff,  said  right  of  way  being  bounded  as 
follows,  [here  follows  a  description  of  the  ground  of  plaintiff  embraced  within 
said  street,  including  the  land  at  the  crossing  in  controversy;  and  then  pro- 
ceeds]. Said  defendant  shall  have  the  right  to  keep  and  maintain  its  present 
tracks  and  switches  upon  said  land,  and  shall  have  the  right  to  construct 
such  other  tracks,  switches,  and  turnouts  upon  said  land,  and  across  said 
street  when  opened,  as  it  may  deem  necessary  for  the  transaction  of  its 
business,  subject  to  such  grades  as  may  be  established  by  the  city  upon  said 
street." 

The  plaintiff  since  the  rendition  of  the  foregoing  decree  has  continued  to 
use  and  operate  these  tracks  across  Fourth  street  the  same  as  before.  The 
ground  before  and  since  the  extension  of  said  street  through  it  is  denomi- 
nated by  the  witnesses  the  "Middle  Yard,"  and  is  used  as  a  freight-dis- 
tributing yard,  in  addition  to  its  use  as  a  roadway  for  plaintiff's  trains,  both 
passenger  and  freight. 

Its  use,  and  how  that  use  will  be  affected  by  the  operation  of  defendant's 
proposed  track,  may  be  appreciated  from  the  following  condensed  statement 
of  the  testimony  of  one  of  the  witnesses,  read  with  reference  to  the  foregoing 
map:  W.  F.  Daily  testified  "that  he  was  yard-master  in  charge  of  plaintiff's 
St.  Joseph  yards,  and  as  such  had  charge  of  their  operation.  That  plaintiff 
has  two  freight  depots  west  of  Fourth  street,  and  north  of  the  point  shown 
on  the  map, — one  at  the  foot  of  Third  street,  and  one  at  the  foot  of  Second 
street,  two  or  three  hundred  feet  apart.  That  the  middle  yard  lies  between 
Mitchell  avenue  and  La  Fayette  street,  north  and  south.  That  the  north 
track  in  the  middle  yard  leads  to  the  gas-house,  for  loading  and  unloading 
their  cars;  the  next  track  is  a  team  track;  the  next,  a  transfer  track,  used  for 
making  transfers  to  and  from  the  Hannibal  &  St.  Joseph  Railroad;  the  next, 
the  main-line  passenger  track  to  the  Union  depot;  the  next  two,  team  tracks 
for  loading  and  unloading  cars  with  teams.  That  the  next  track  leads  to  the 
Badger  Lumber  Company's  yards,  used  for  loading  and  unloading  cars,  and 
for  storing  transfers.  Then  there  are  two  spurs  running  into  the  other  yard ; 
also  that  there  is  a  main-line  passenger  track  leading  to  the  round-house,  used 
for  specials,  and  to  go  to  the  Consolidated  Tank-Line  Company  and  the  An- 
heuser-Busch Brewing  Company;  also  used  for  storing  cars.  Then  comes  a 
freight  track,  used  for  freight  trains  going  to  and  coming  from  the  round-house, 
and  for  switching  purposes;  also  a  track  for  storing  transfers,  and  doing  work 
for  the  Barber  Asphalt  Company.  West  of  Fourth  street  there  are  tracks  lead- 
ing to  the  electric  light  works,  and  two  tracks  west  of  same,  used  for  unload- 
ing and  storing  cars.  That  these  constitute  the  tracks  of  the  middle  yard. 
All  trains  of  plaintiff  pass  through  this  middle  yard  on  some  of  the  tracks 
named.  The  regular  trains  consist  of  twelve  passenger  and  twelve  freight 
trains.  That  all  freight  trains  on  plaintiff's  road  are  stopped  at  a  place  desig- 
nated as  the  round-house  yard,  about  one  mile  south  of  the  south  end  of  the 
middle  yard,  where  the  yard-master  receives  them,  and  all  trains  are  made  up 
at  that  place.  These  cars  are  all  taken  to  the  middle  yard,  and  are  there  sep- 
arated and  set  for  the  different  transfers,  and  unloading  and  loading  tracks 
and  freight-houses;  and  all  cars  received  from  or  delivered  to  other  roads,  ex- 
cepting the  Bock  Island,  are  received  at  and  delivered  from  the  middle  yard. 
All  plaintiff '8  main  tracks,  and  all  tracks  connecting  the  different  yards  of 
plaintiff  in  St.  Joseph,  run  through  the  middle  yard,  and  across  Fourth  street 
at  the  point  in  controversy."  The  witness  further  testified:  Question.  Sup- 
posing, Mr.  Daily,  that  this  [the  ground  shaded  red  on  the  map]  represents 
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the  yard  of  the  St.  Joseph  Terminal  Company  as  it  is  to  be  built  on  this 
ground  between  La  Fayette  street  and  Pattee  street;  state  to  the  court  the  ef- 
fect which  the  operation  of  the  yard  would  have,  if  any,  upon  the  operation 
of  the  middle  yard  of  plaintiff's  road.  Answer.  Well,  if  this  terminal  com- 
pany's yard  was  worked  to  its  full  capacity,  as  it  is  shown  on  the  map,  it  would 
damage  this  [plaintiff's]  middle  yard  one-half,  if  not  more.  The  damage 
would  be  caused  by  impeding  and  delaying  its  trains  in  crossing  Fourth 
street." 

A  register  of  the  time  the  Fourth-street  crossings  were  occupied  by  plain- 
tiff's trains,  kept  for  six  days,  (August  17-23,  1887,)  showed  that  its  trains 
were  on  the  crossing  on  an  average  some  indefinite  time  during  13$  hours  out 
of  every  24.  Besides  the  condemnation  proceeding  in  which  the  foregoing 
decree  was  rendered,  another  suit  had  been  instituted  by  the  city  of  St.  Joseph 
against  the  plaintiff  in  said  circuit  court,  and  on  the  trial  in  this  case  the  de- 
fendant offered  to  prove  "that  a  suit  for  $90,000  was  brought  by  the  city 
against  the  Kansas  City,  St.  Joseph  &  Council  Bluffs  Railroad  for  the  failure 
to  perform  an  agreement  to  locate  their  machine-shops,  round-houses,  and  other 
buildings  at  this  station  inside  the  corporate  limits  of  the  city  of  St.  Joseph ;  that 
that  suit  was  compromised  with  this  condemnation  suit,  as  one  suit;  that  the 
release  by  the  city  of  the  claim  upon  which  this  suit  was  brought,  every  por- 
tion of  it,  except  $1,500,  was  a  part  of  the  consideration  for  which  the  Kansas 
City,  St.  Joseph  &  Council  Bluffs  Bailroad  Company  surrendered  the  land 
now  in  question  to  the  city.  To  the  introduction  of  this  evidence  the  plain- 
tiff objected,  and  its  objection  was  sustained  by  the  court. 

By  the  constitution  and  laws  of  this  state  railways  are  public  highways, 
and  railroad  companies  common  carriers  thereon,  and  every  railroad  company 
has  the  right  to  construct  and  operate  its  road  between  any  points  in  this 
state,  and  with  its  road  to  intersect,  connect  with,  and  cross  any  other  rail- 
road, (Const,  art.  12,  §§  13, 14;  Rev.  St.  1879,  §  819;)  and  to  construct  its 
road  across,  along,  or  upon  any  street,  with  the  assent  of  the  corporate  au- 
thorities of  the  city  in  which  such  street  is  situate,  (Rev.  St.  1879,  §  765.) 
The  exercise  of  these  rights  is,  however,  subject  to  the  limitation  in  the  con- 
stitution that  private  property  shall  not  be  taken  or  damaged  without  com- 
pensation; and  such  compensation  must  be  ascertained  and  paid  to  the  owner, 
or  into  court  for  the  owner,  before  the  property  shall  be  disturbed,  or  the  pro- 
prietary rights  of  the  owner  therein  divested.  Const,  art.  2,  §  21.  The  man- 
ner in  which  such  compensation  is  to  be  ascertained  is  prescribed  in  the  iif  th 
paragraph  of  section  765,  Rev.  St.  1879,  where  one  railroad  company  proposes 
to  cross  with  its  track  at  any  point  in  its  route  the  track  of  another  railroad 
company,  on  the  grounds  of  such  other  railroad  company,  and  the  two  corpora- 
tions cannot  agree  on  the  amount  of  such  compensation,  or  the  points  and 
manner  of  such  crossing.  Where  one  railroad  crosses  another  in  a  public 
street,  private  property  is  not  necessarily  taken,  and  therefore  no  provision  is 
made  for  ascertaining  the  amount  of  damages  for  property  taken  in  such  cases; 
and  in  a  city  of  the  second  class,  as  in  this  case,  the  power  to  determine  the 
points  and  manner  of  crossing  is  vested  in  the  mayor  and  common  council. 
Rev.  St.  1879,  §  4644,  para.  9, 34. 

So  far  as  we  are  advised,  no  law  has  yet  been  enacted  by  the  legislature 
prescribing  the  manner  in  which  the  amount  of  compensation  shall  be  ascer- 
tained and  paid  to  the  owner  of  private  property  damaged,  but  not  appro- 
priated to  a  public  use.  The  constitutional  provision  being  prohibitive,  how- 
ever, of  such  damage  until  the  amount  of  compensation  shall  be  ascertained 
by  a  jury  or  board  of  commissioners,  and  paid  to  the  owner,  or  into  court 
for  the  owner,  must  be  held  to  be  self-enforcing;  and  a  court  of  equity  would 
enjoin  one  who  proposes  continuously  to  damage  private  property  for  a  pub- 
lic use  without  having  first  made  compensation  to  the  owner,  at  least  until 
such  court  had  caused,  by  a  board  of  commissioners  or  jury,  as  is  contem- 
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plated  by  the  constitution,  the  amount  of  such  compensation  to  be  ascertained 
and  paid  to  the  owner,  or  brought  into  court  for  him. 

In  this  case  the  defendant  company  in  its  answer  thus  states  its  purposes: 
44 That  at  the  time  of  the  tiling  of  the  petition  herein  this  defendant  was  con- 
structing, and  intending  to  construct,  its  said  railroad,  along  and  upon  said 
street,  upon  the  grade  of  said  street,  in  a  careful  manner,  so  as  not  to  inter- 
rupt or  interfere  with  travel  thereon,  and  in  so  constructing  its  said  road  in- 
tended, when  it  should  become  necessary,  to  build  and  construct  the  same 
across  plaintiff's  tracks  on  said  street,  by  placing  therein  the  most  modern 
frogs  and  appliances  for  such  crossings,  of  such  construction  that  the  same 
would  not  interfere  with,  injure,  or  in  any  manner  affect  the  operation  or 
maintenance  of  plaintiff's  said  tracks;"  and  the  general  question  to  be  deter- 
mined is,  will  the  carrying  into  execution  of  this  purpose  of  laying  its  track 
in  said  street  in  the  manner  stated,  and  operating  its  cars  thereupon  in  the 
transaction  of  its  business  as  a  common  carrier,  damage  the  private  property 
of  the  plaintiff?  There  is  no  question  of  the  appropriation  of  such  property 
in  the  case;  for,  although  the  plaintiff,  as  the  owner  in  fee  of  the  two  blocks 
abutting  on  each  side  of  Fourth  street  at  the  point  of  crossing,  with  all  the 
appurtenances  thereto  belonging,  is  the  owner  in  fee  of  the  soil  over  which 
said  street  is  located,  subject  only  to  such  a  public  easement  as  the  city  ac- 
quired by  virtue  of  the  decree  recited,  and  of  the  tracks  located  across  said 
street,  it  is  not  suggested  that  the  defendant's  operations  will  disturb,  or  for 
that  matter  damage,  any  of  this  corporeal  property.  The  damage,  if  any* 
must  be  .to  some  incorporeal,  private  property  of  the  plaintiff ;  and  it  is  claimed 
that  the  plaintiff  has,  if  we  apprehend  correctly  the  argument  of  counsel, 
two  of  such  items  of  property  that  will  be  damaged  by  the  construction  and 
operation  of  defendant's  road  across  its  tracks:  First*  the  easement  which  it 
has  in  said  street  as  an  abutting  proprietor;  and,  second*  the  easement  which 
was  reserved  to  it  in  the  decree  in  the  condemnation  proceeding. 

As  to  the  first  of  these  rights,  it  may  be  said,  if  by  virtue  of  that  decree 
Fourth  street,  as  located  across  the  plaintiff's  property,  became  a  "public 
street, "  in  the  usual  and  ordinary  acceptation  of  the  term,  and  as  used  in  the 
statute,  then  the  plaintiff's  easement  therein  as  an  abutting  proprietor  can  in 
no  way  be  damaged  by  the  construction  of  defendant's  road,  since  during  its 
construction  it  is  not  proposed  to  disturb  plaintiff's  pass  way;  and  afterwards 
it  will  have  the  same  free  and  unobstructed  use  of  the  street  as  it  had  before, 
by  the  same  vehicles,  drawn  upon  the  same  tracks,  and  every  one  that  desires 
will  have  the  same  unobstructed  ingress  to  and  egress  from  the  plaintiff's 
abutting  premises  that  they  had  before.  The  only  damage  that  can  be  con- 
ceived of,  or  that  is  suggested,  to  such  easement,  must  flow  from  the  operation 
by  the  defendant  of  its  track  in  the  street  in  its  business,  and  the  delay  plain- 
tiff's trains  at  times  will  be  subjected  to  in  crossing  the  street  by  reason  of 
the  occupation  in  the  street  by  the  defendant's  trains  of  the  same  space  at 
which  it  desires  to  and  can  alone  cross  with  its  trains.  But  that  space  being 
in  a  public  street,  the  defendant's  tracks  having  been  authorized  to  be  laid  by 
the  city,  its  use  by  the  defendant  for  the  purposes  of  passing  to  and  fro  over 
it  with  its  trains  is  a  legitimate  use,  belonging  to  the  defendant  company,  as 
well  as  to  the  plaintiff,  In  common  with  every  other  citizen  desirous  of  pass- 
ing over  it  with  his  vehicles ;  and  the  damage  caused  by  such  delay  is  of  the 
same  character  as  that  suffered  by  every  traveler  on  a  public  highway  whose 
movements  are  retarded  by  those  of  another  traveler  on  the  same  high  way, — is 
not  peculiar  to  an  abutting  proprietor,  although  by  reason  thereof  he  may 
more  frequently  have  use  for,  and  be  more  frequently  delayed  in  his  move- 
ments in,  the  street  than  other  citizens;  and  the  damage  resulting  from  such 
delay  and  inconvenience  is  not  the  subject  of  compensation,  within  the  mean- 
ing of  article  2,  §  21,  of  the  constitution. 

This  brings  us  to  the  consideration  of  the  particular  and  controlling  ques- 
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lion  in  the  case,  and  that  is,  has  the  plaintiff  company,  by  virtue  of  the  decree 
•entered  in  the  condemnation  proceedings,  a  private  property  in  that  part  of 
Fourth  street  which  runs  through  its  premises,  other  than  the  fee  in  the  soil, 
.and  the  tracks  which  are  located  thereon,  upon  which  we  have  seen  the  de- 
fendant company  proposes  to  impose  only  such  servitude  as  they  are  subject 
to  in  a  public  street,  which  would  be  damaged  by  the  operations  of  the  de- 
fendant's proposed  railroad  tracks;  in  other  words,  has  the  plaintiff  a  right  of 
passway  in  that  street,  private  and  peculiar  to  itself,  not  shared  in  by  the  gen- 
eral public?  If  so,  then  it  has  private  property  that  may  be  damaged  by  the 
operation  of  defendant' a  track.  If,  on  the  other  hand,  it  has  only  a  right  of 
passway  in  the  street  in  common  with  every  other  citizen,  then  it  has  no  pri- 
vate property  to  be  damaged  by  the  exercise  by  the  defendant  of  its  common 
right  of  passway  conferred  upon  it  by  the  laws  of  the  state  and  the  ordinance 
of  the  city.  This  question  can  be  determined  only  by  the  terms  of  the  decree, 
and,  as  upon  its  construction  the  evidence  offered  by  the  defendant  as  to. the 
consideration  which  led  to  the  agreement  by  the  parties  to  those  terms  would 
shed  no  light,  we  And  no  error  in  the  action  of  the  court  in  sustaining  the  ob- 
jections of  the  plaintiff  to  its  admission,  nor,  on  the  other  hand,  will  we  be 
any  better  enabled  to  understand  those  terms  from  a  consideration  of  the  fact 
that  the  damage  for  the  right  of  way  was  assessed,  by  agreement,  at  the  sum 
of  one  dollar.  Whatever  rights  the  plaintiff  has  in  the  street,  with  its  tracks, 
are  secured  to  it  by  the  terms  of  the  decree,  whatever  considerations  may  have 
entered  into  the  agreement  of  which  it  was  the  product.  If  the  proceeding 
had  culminated  in  a  judgment  of  condemnation  in  invitutn,  in  the  usual  and 
ordinary  way,  and  at  the  same  time  or  thereafter  the  city  had  given  permis- 
sion by  ordinance  to  the  plaintiff  to  lay  down  its  tracks  in  the  street  for  the 
purposes  of  its  business,  and  thereafter  had  given  a  like  permission  to  the  de- 
fendant company,  there  could  be  no  question  that  the  rights  of  each  would  be 
«qual  and  co-ordinate  in  the  use  of  the  street,  and  that  the  rights  of  both  would 
be  co-ordinate  only  with  the  equal  right  of  every  other  citizen  to  the  use  of 
the  street  as  a  public  highway,  and  there  would  be  no  question  in  the  case* 
and  no  case.  It  must  be  conceded  that  the  clause  in  the  decree  dedicating  or 
condemning  the  ground  to  public  use  is  as  broad  and  comprehensive  as  it  the 
proceeding  had  culminated  in  such  a  judgment,  and  that  the  reservation  from 
public  use  of  a  private  right  of  way  across  said  street  from  which  the  public 
could  be  excluded,  or  to  which  the  use  of  the  public  could  be  subordinated  by 
the  plaintiff,  would  be  inconsistent  with  such  a  dedication.  It  may  also  be 
•conceded,  for  the  purposes  of  this  argument  only,  however,  that  the  city  had 
the  power  to  accept  a  limited  dedication  to  the  public  use,  subordinate  to  such 
private  use,  yet  such  a  reservation,  being  inconsistent  with  the  clause  of  un- 
limited dedication  in  the  decree*  ought  to  appear  in  plain  and  unmistakable 
terms,  to  warrant  the  construction  that  such  is  the  meaning  of  the  reserva- 
tion clause,  and  such  a  construction  ought  not  to  be  adopted,  if  any  other  rea- 
sonable one  can  be  placed  on  it  consistent  with  the  terms  of  the  decree  dedi- 
cating the  street  to  public  use.  Such  a  construction  ought  to  be  given  to  the 
decree  as  will  give  force  and  effect  to  every  word  in  it  if  possible,  and  make 
the  decree  as  a  whole  consistent,  effective,  and  reasonable.  Heading  the  de- 
cree, then,  to  this  end,  what  is  a  fair  construction  of  its  terms?  After  con- 
demning the  right  of  way  for  the  extension  of  Fourth  street  through  the  lands 
of  the  plaintiff  as  prayed  for  in  the  petition,  the  decree  provides  that  the  plain- 
tiff "shall  have  the  right  to  keep  and  maintain  its  present  tracks  and  switches 
upon  said  lands,  and  shall  have  the  right  to  construct  such  other  tracks, 
switches,  and  turnouts  upon  said  land,  and  across  said  street,  when  opened* 
as  it  may  deem  necessary  for  the  transaction  of  its  business."  The  right  se- 
cured to  the  plaintiff  by  these  terms  to  keep  and  maintain  its  present  tracks, 
and  to  lay  others  if  necessary  for  the  transaction  of  its  business,  and  to  run 
its  trains  on  such  tracks  in  the  prosecution  of  its  business  on  or  across  that 
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part  of  Fourth  street  described  in  the  decree  after  the  same  shall  have  been 
opened  for  public  use,  is  entirety  consistent  with  the  use  of  such  street  as  a 
public  highway  by  the  general  public,  or  by  any  other  railroad  company  to 
whom  the  city  authorities  might  grant  permission  to  lay  its  tracks  on  or  across 
said  street.  There  is  not  a  word  or  expression  in  the  decree  that  would  war- 
rant the  inference  that  the  plaintiff  was  to  have  any  private*  exclusive,  or  su- 
perior right  of  passway,  either  along  or  across  said  street,  or  any  other  or  dif- 
ferent right  therein  than  was  attainable  by  any  other  citizen,  with  the  con- 
sent of  the  city.  To  hold  that  there  was  secured  to  the  plaintiff  any  right  in 
said  street,  private,  exclusive,  and  peculiar  to  itself,  not  shared  in  by  the  gen- 
eral public  by  virtue  of  this  decree,  is  not  only  not  warranted  by  anything  ex- 
pressed in  the  decree,  but  would  be  inconsistent  with  and  repugnant  to  the 
terms  of  the  decree,  expressly  condemning  the  property  to  public  use  as  a  high- 
way. It  is  clear,  we  think,  that  the  plaintiff  has  no  right  of  passway,  either 
along  or  across  Fourth  street,  that  is  private  property;  that  as  to  such  right 
of  passway  it  stands  in  exactly  the  same  situation  as  the  defendant  does,  or 
any  other  railroad  company  would  who  obtains  permission  from  the  city  au- 
thorities to  lay  down  its  tracks  in  that  street.  As  the  defendant  company  has* 
under  the  law  and  the  ordinance  of  the  city,  the  right  to  lay  down  its  track  on 
Fourth  street,  and  to  cross  the  tracks  of  the  plaintiff,  first  having  made  com- 
pensation for  any  private  property  belonging  to  plaintiff  that  it  maybe  neces- 
sary to  take  or  damage  in  so  doing;  and  it  appearing  that  no  private  property 
of  the  plaintiff  will  be  appropriated  or  damaged  by  the  defendant  in  the  con- 
struction of  its  railway  in  said  street  in  the  manner  in  which  it  proposes  to 
construct  it,  or  by  the  operation  of  its  trains  thereon,  and  that  the  only  dam- 
age plaintiff  can  necessarily  suffer  by  reason  of  the  construction  and  opera- 
tion by  the  defendant  of  its  tracks  in  said  street  will  result  solely  from  the 
occupation  by  the  defendant  at  times,  for  its  passing  trains,  of  a  space  in  said 
public  highway  needed  at  the  same  time  by  plaintiff  for  its  passing  trains,— f 
a  damage  not  private,  but  common  to  all  the  public  who  may  have  occasion 
to  use  the  street,  occasioned  by  a  public  servioe  to  which  said  street  is  legiti- 
mately subject,  and  for  which  the  plaintiff  is  not  entitled  to  compensation, — 
we  see  no  reason  why  the  defendant  should  be  restrained  from  laying  down 
its  tracks  as  it  proposes  to  do,  in  accordance  with  the  permission  of  the  au- 
thorities of  the  city  of  St.  Joseph,  in  said  street. 

The  judgment  of  the  circuit  court  is  therefore  reversed,  and  the  cause  re- 
manded, with  directions  to  the  circuit  court  to  dismiss  the  bill. 

Bat  and  Black,  JJ„  concur.    Barclay,  J.,  not  sitting. 


Taylor  v.  Cayce. 
(Supreme  Court  of  Missouri    February  4, 1889.) 

L  Equity— Cancellation  of  Deed— Mistake. 

Where  plaintiff  seeks  to  recover  the  proceeds  of  lands  which  he  alleges  he  owned 
and  quitclaimed,  by  mistake  as  to  his  ownership,  to  defendant,  and  which  defendant 
afterwards  sold,  the  value  of  plaintiffs  title  is  immaterial,  until  the  deed  is  dis- 
posed of.  If  the  deed  was  fairly  obtained  without  mistake  or  fraud,  plaintiff  can- 
not vacate  it ;  especially  where  the  parties  cannot  be  restored  to  their  former  posi- 
tions. 
2.  Same — Presumptions. 

Plaintiff  having  alleged  that  he  had  owned  the  land  for  many  years  before  mak- 
ing the  deed,  his  knowledge  of  his  rights  in  it  will  be  inferred. 
8.  Trial—  Bt  the  Court— Admission  of  Evidence. 

The  admission  of  merely  irrelevant  evidence  on  a  trial  by  the  court  is  not  ground 
for  reversal. 
4.  Same— Reception  of  Evidence— Rulings  on  Testimony. 

A  bill  of  exceptions  stating  that  the  court  heard  all  the  foregoing  evidence,  both 
that  objected  to  and  that  not  objected  to,  postponing  a  final  ruling  until  the  conclu- 
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sion  of  the  trial,  does  not  show  that  the  action  of  the  court  Is  prejudicial,  where  the 
bill  also  shows  specific  rulings  on  the  admissibility  of  testimony  objected  to,  and 
exceptions  at  the  time. 

5.  Same— Discretion  or  Coubt. 

It  is  within  the  discretion  of  the  court  sitting'  without  a  jury  to  receive  evidence 
objected  to,  and  reserve  its  ruling  on  such  objection.  While  a  party  has  a  right  to 
ao  announcement  of  the  ruling  before  finding  on  the  whole  case,  he  should  make 
known  his  desire  in  that  regard  specifically,  and  an  objection  to  the  reception  of 
evidence  subject  to  objection  is  not  sufficient. 

6.  Same— Reception  or  Evidence. 

The  circuit  court  in  its  discretion  may  allow  defendant  to  give  further  testimony 
after  the  close  of  plaintiff's  testimony  in  rebuttal. 

7.  Appeal— Review— Weight  op  Evidence. 

The  finding  of  the  circuit  court  in  an  equitable  cause  will  not  be  set  aside  unless 
the  supreme  court  is  entirely  satisfied  that  it  is  against  the  weight  of  evidence. 

Appeal  from  circuit  court,  St.  Francois  county;  James  D.  Fox,  Judge. 
Hough,  Overall  <&  Judson  and  John  F.  Bu*hy  for  appellant.    Smith,  Silver 
<§  Brown  and  Carter  dt  Clardp,  for  respondent. 

Per  Curiam.  By  this  proceeding  appellant  seeks  to  recover  of  respondent 
the  proceeds  of  sale  of  certain  lands.  The  appellant's  petition  asserts  his 
former  ownership  of  the  lands,  and  that  he  made  a  quitclaim  deed  of  them  to 
respondent,  who  thereafter  sold  them,  with  other  lands,  to  the  Iron  Mountain 
Company.  Without  reciting  the  allegations  of  the  petition  at  length,  it  will 
be  sufficient  to  note  the  facts  on  which  appellant  predicates  his  prayer  for 
relief  against  the  effect  of  his  quitclaim  so  given.  He  charges  that,  "on  the 
27th  day  of  June,  A.  D.  1882,  the  defendant  made  application  to  plaintiff  for 
a  quitclaim  deed  or  conveyence  of  his  (plaintiff's)  aforesaid  premises,  for  the 
purpose  of  enabling  defendant  to  convey  a  good  title  to  the  whole  tract  or 
body  of  land  which  said  premises  of  plaintiff  and  said  premises  of  defendant 
together  form  and  compose,  and  which  defendant  was  then  endeavoring  to 
sell  to  said  Iron  Mountain  Company.  Defendant  made  such  application,  and 
spoke  to  plaintiff  about  and  for  such  quitclaim  deed  or  conveyance,  about 
sunset  on  said  day,  telling  plaintiff  at  the  time  that  said  company  was  willing 
to  pay,  and  was  going  to  pay,  for  said  body  of  land,  forty  dollars  per  acre, 
which  plaintiff  avers  was  the  reasonable  value  of  his  portion  of  said  lands. 
From  this  application  for  said  conveyance,  and  from  the  conversation  and 
conduct  of  defendant  in  that  behalf,  did  plaintiff  first  learn  that  the  defendant 
was  endeavoring  to  sell  his  (plaintiff's)  said  premises,  and  had  on  hand  the 
foregoing  scheme  and  negotiation.  In  a  few  minutes  after  such  application 
for  said  conveyance,  the  same  evening,  defendant  sent  his  son-in-law  and 
agent  or  attorney,  Kossuth  W.  Weber,  with  a  quitclaim  deed,  already  pre- 
pared without  plaintiff's  knowledge,  for  said  premises,  to  plaintiff  lor  his 
signature  and  acknowledgment ;  alleging,  as  an  excuse  for  his  haste  in  the 
transaction,  that  defendant  was  going  to  St.  Louis  that  night  to  close  and 
consummate  said  negotiation  or  treaty  for  the  sale  of  the  aforesaid  body  of 
land,  and  was  desirous  of  taking  such  quitclaim  deed  from  plaintiff  along  to 
show  said  company,  as  evidence  of  his  authority  and  ability  to  convey  a  good 
title  to  said  land  and  premises,  and  was  under  the  necessity  of  so  doing  to 
succeed  in  said  negotiation.  At  the  time  of  such  application,  and  of  the  pres- 
entation of  said  deed  for  his  signature,  plaintiff  hail  had  no  occasion  to  inves- 
tigate his  title  to  said  premises,  or  to  examine  the  land  records  of  said  county 
of  St.  Francois  for  that  purpose,  and  had  in  fact  never  made  such  investiga- 
tion or  examination;  and  so  at  such  time  plaintiff  had  no  adequate,  correct, 
or  clear  idea  of  the  condition  of  his  said  title,  or  of  the  numbers,  description, 
and  extent  of  his  said  lands.  Under  these  circumstances,  plaintiff  sought 
time  to  examine  said  land  records,  and  investigate  the  condition  of  his  said 
title,  and  of  his  said  premises,  the  numbers,  description,  extent,  and  other 
incidents  thereof,  and  also  sought  time  to  see  the  defendant  in  person,  and 
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secure  an  express  and  more  definite  understanding  or  agreement  concerning 
the  consideration  which  plaintiff  was  to  receive  for  the  making  of  said  quit- 
claim deed  or  conveyance  of  said  lands;  alleging,  also,  and  saying  at  the  time 
to  said  Kossuth  W.  Weber,  agent  and  attorney  of  defendant,  that  the  deed  of 
quitclaim  which  said  attorney  so  brought,  and  was  presenting  to  plaintiff  for 
his  signature  and  acknowledgment,  contained  or  covered  too  much  land,  or 
too  many  pieces  of  land.  To  plaintiff's  request  for  delay,  and  for  time,  and 
his  objection  concerning  the  quantity  and  description  of  the  lands  in  said 
deed,  defendant's  said  attorney  made  reply;  at  the  time  saying  that  the  de- 
scription of  the  lands  in  such  quitclaim  deed,  so  awaiting  execution  at  the 
hands  of  plaintiff,  was  a  true  copy  of  the  description  of  the  sheriff's  deed, — 
meaning  a  deed  which  Thomas  S.  McMullin,  acting  as  sheriff  of  said  county 
'  of  St.  Francois,  made  to  the  defendant  on  a  sale  under  an  execution  and  judg- 
ment which  defendant  held,  by  equitable  assignment  at  the  time,  in  favor 
of  one  Thomas  P.  Eaves  and  against  David  Lasseter,  bearing  date  the  13th 
day  of  November,  1860,  and  purporting  to  convey  to  defendant  the  interest 
of  Lasseter  in  parcel  of  plaintiff's  said  land  and  premises,  namely,  [descrip- 
tion ;]  and  saying,  also,  that  said  attorney  and  agent  of  defendant  got  or  took 
the  said  description  in  said  deed  of  quitclaim  from  the  record  of  said  sheriff's 
deed  in  the  land  records  of  said  county.  Plaintiff  bad  some  hesitancy  about 
executing  said  conveyance  without  an  express  agreement  concerning  the  con- 
sideration of  such  deed,  and  without  an  examination  of  records  affecting  his  * 
said  lands  and  title;  but,  on  receiving  the  aforesaid  assurance  from  defend- 
ant's said  attorney  concerning  the  description  and  source  of  the  description 
of  said  lands  in  said  instrument,  and  having  the  greatest  and  most  implicit 
and  unlimited  confidence  in  the  honesty  and  integrity  of  the  defendant,  and 
in  his  good  faith  and  intentions  in  and  concerning  the  premises  or  trans- 
action, a  confidence  arising  from  an  acquaintance  and  intimacy  with  defend- 
ant for  near  forty  years,  plaintiff  did,  the  same  evening,  at  the  instance  and 
pressing  urgency  of  the  defendant  and  his  said  attorney,  sign,  execute,  ac- 
knowledge, and  deliver  said  quitclaim  deed  conveying  his  aforesaid  premises 
to  defendant  without  time  for  reflection,  or  seeing  defendant  in  regard  to  the 
consideration  for  such  conveyance,  or  securing  any  explicit  or  express  agree- 
ment from  defendant  in  that  behalf,  and  without  time  or  opportunity  to  ex- 
amine said  land  records  to  investigate  the  condition  of  his  said  lands  and 
title,  or  to  take  any  other  action  or  precautions  for  his  protection  in  the 
premises,  but  with  the  expectation  of  receiving  forty  dollars  per  acre  for  said 
lands.  But  plaintiff  alleges  and  charges  that  defendant  meant  and  sought, 
by  procuring  such  conveyance,  to  obtain  an  undue  and  unconscionable  ad- 
vantage of  plaintiff,  and  to  circumvent  and  defraud  plaintiff  out  of  his  said 
premises,  and  had  recourse  to  the  aforesaid  devices  and  pretenses  of  haste 
and  necessity  of  dispatch  in  the  transaction  for  the  purpose  of  carrying  his 
said  fraudulent  designs  into  effect,  and  of  succeeding  in  his  said  scheme  of 
defrauding  plaintiff  out  of  his  said  lands;  and  that,  by  such  fraudulent  means 
and  contrivances,  defendant  did  succeed  in  deceiving  and  taking  plaintiff  by 
surprise,  and  in  securing  said  deed  of  quitclaim  and  conveyance  at  his 
hands."  The  respondent's  answer  puts  in  issue  the  material  facts  of  the  pe- 
tition, and  asserts,  among  other  things,  title  in  respondent  to  the  lands  in 
question ;  to  which  appellant  replied,  denying  all  the  new  matter. 

1.  In  the  view  which  the  court  takes  of  this  appeal,  it  will  not  be  necessary 
to  determine  with  precision  whether  the  petition  states  a  cause  of  action  for 
relief  in  equity  or  at  law;  referring  to  the  old  distinctions  between  forms  of 
action.  Whether  the  case  be  regarded  as  at  law  for  deceit,  or  for  money  had 
and  received,  or  in  equity  for  relief  againBt  mistake  or  fraud,  the  result  will 
be  the  same,  on  the  record  here  presented.  This  cause  was,  by  consent,  tried 
by  the  court.  No  instructions  were  asked  or  given.  Hence,  if  the  action  be 
treated  as  one  at  law,  nothing  remains  for  review  (Miller  v.  Breneke,  83  Mo, 
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163;  Weilandy  v.  Lemuel,  47  Mo.  322, )  except  certain  rulings  on  the  evidence, 
and  some  minor  points  of  procedure  that  will  be  later  mentioned* 

2.  On  the  other  hand,  if  the  suit  be  regarded  as  in  equity,  there  is  abundant 
evidence  in  the  record  to  support  the  finding  of  the  court,  negativing  the  ap- 
pellant's charges  of  mistake  or  fraud.  This  court  will  not  set  aside  the  find- 
ing of  the  circuit  court  upon  a  question  of  fact  arising  in  a  cause  of  equitable 
cognizance,  unless  entirely  satisfied  that  such  finding  is  against  the  prepon- 
derance of  the  evidence.  Cox  v.  Esteb,  68  Mo.  114;  Bank  v.  Murray,  88  Mo. 
191. 

In  this  case  the  court  is  not  so  satisfied.  The  decisive  issue  presented  by 
the  evidence  at  the  trial  (with  reference  to  the  only  tenable  theory  which  Ivan 
been  suggested  by  counsel  as  warranting  a  decree  in  appellant's  favor)  was 
whether  or  not  he  made  the  quitclaim  deed  under  a  mistake  as  to  his  owner- 
ship of,  or  title  to,  the  land  so  conveyed.  The  case  does  not  turn  on  the  rel- 
ative legal  values  of  his  and  respondent's  respective  titles  thereto.  The  quit- 
claim deed  stands  in  the  way  of  such  an  inquiry,  and,  until  appellant  can  dis- 
pose of  that,  the  strength  or  weakness  of  his  antecedent  title  is  immaterial. 
If  that  deed  was  fairly  obtained,  in  the  manner  described  by  respondent,  with- 
out mistake  or  fraud,  it  cannot  be  vacated  at  the  option  of  the  grantor,  esper 
cially  where  the  parties  cannot  be  restored  to  the  position  they  respectively 
occupied  before  that  deed  was  made.  Mathews  v.  Kansas  City,  80  Mo.  231. 
The  party  alleging  mistake  in  such  a  case  must  establish  it  by  satisfactory 
proof.  In  view  of  the  allegation  of  the  petition  that  appellant,  before  mak- 
ing the  quitclaim,  had  for  years  been  owner  of  the  land  in  question,  the  court 
would  be  justified  in  inferring  his  knowledge  of  his  rights  thereto,  and  the 
law  would  place  on  him  the  burden  of  proving  his  ignorance  of  the  nature 
and  extent  of  his  title  as  a  necessary  essential  to  any  claim  of  mistake  on  his 
part  in  the  matter  of  such  a  transfer  of  his  rights  as  is  here  under  review. 

There  is  evidence  sufficient  in  this  record  to  justify  the  finding  of  the  cir- 
cuit court  that  no  such  mistake  on  his  part  in  that  regard  was  made.  Whether 
the  alleged  mistake  should  be  regarded  as  one  of  fact  or  law  need  not,  there- 
fore, be  decided.  The  allegations  of  the  petition  and  the  evidence  do  not  sug- 
gest a  case  for  equitable  relief  on  any  other  ground  than  that  of  mistake. 
They  certainly  do  not  make  out  a  case  of  fraud  or  of  deceit  at  law. 

Without  elaborating  this  statement,  it  will  be  sufficient  to  refer  to  the  Mis- 
souri precedents,  indicating  the  essential  facts  (many  of  which  are  here  want- 
ing) to  support  actions  of  that  nature:  Dunn  v.  White,  63  Mo.  181;  Bvford 
v.  Caldwell,  3  Mo.  477;  Morse  v.  Rathburn,  49  Mo.  91. 

In  view  of  what  has  already  been  said  regarding  the  material  issue  in  the 
case,  a  review  of  the  exceptions  to  the  admission  of  many  details  of  the  testi- 
mony becomes  unnecessary.  The  admission  of  merely  irrelevant  evidence  in 
a  trial  by  the  court  is  not  ground  for  reversal.  Craighead  v.  Wells,  21  Mo. 
404;  McDermott  v.  Barnum,  19  Mo.  204. 

3.  Exceptions  were  taken  by  appellant  to  certain  matters  of  procedure  in 
the  circuit  court,  requiring,  perhaps,  brief  notice.  After  the  close  of  appel- 
lant's testimony  in  rebuttal,  the  court,  against  his  objection,  allowed  respond- 
ent to  introduce  further  testimony.  There  was  no  error  in  so  doing.  The 
circuit  court  has  a  broad  discretion  in  regard  to  the  order  of  admitting  testi- 
mony. Ober  v.  Carson,  62  Mo.  209.  It  may  permit  the  reopening  of  plain- 
tiff's or  defendant's  evidence  when  once  closed,  if  the  ends  of  justice  at  the 
time  appear  to  require  it. 

4.  Another  point  made  by  appellant  is  thus  presented  by  the  bill  of  excep- 
tions. "The  court,  on  this  trial,  heard,  for  the  time,  all  the  foregoing  evi- 
dence, both  that  to  which  objections  were  made,  and  that  to  which  no  objec- 
tions were  made,  according  to  a  rule  or  practice  which  is  sometimes  called 
•  taking  evidence  subject  to  objection,'  (and  which  is  gaining  ground  in  this 
circuit,)  reserving  or  postponing  the  question  of  the  final  and  absolute  admis- 
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sion  or  exclusion  of  the  items  of  evidence  to  which  objections  were  made  un- 
til the  conclusion  of  the  trial,  and  until  the  final  determination  of  the  issues, 
and  the  rendition  of  judgment  in  the  cause;  and  to  this  action  of  the  court, 
in  so  taking  evidence  in  said  cause  subject  to  objection,  plaintiff  objected  and 
excepted  at  the  time,  on  the  ground  of  the  tendency  of  such  course  of  practice 
to  mislead  and  confuse  plaintiff  to  his  prejudice,  and  various  other  grounds." 
This  recital  is  contradictory  of  other  parts  of  the  bill,  which  show  specific 
rulings  of  the  court  regarding  the  admission  of  different  parts  of  the  testi- 
mony objected  to,  and  exceptions  at  the  time  to  such  rulings.  Therefore  the 
course  taken  by  the  court  in  this  particular  case  cannot  be  considered  preju- 
dicial to  appellant.  But,  beyond  that,  counsel  have  no  right  to  insist  on  im- 
mediate rulings  of  the  court  on  all  offers  of  testimony  in  cases  where  the  court 
is  sitting  as  a  trier  of  facts.  Usually  it  is  advisable  to  make  such  rulings  at 
once,  if  either  party  objects  to  the  court's  reserving  them  for  more  mature 
consideration.  But  (like  many  other  matters  arising  in  the  progress  of  a 
trial)  this  subject  is  covered  by  the  sound  discretion  of  the  trial  court.  This 
court  will  interfere  only  when  there  appears  a  clear  abuse  of  such  discretion. 
Counsel  would  undoubtedly  have  the  right  to  an  announcement  of  the  court's 
rulings  on  the  evidence  before  its  finding  on  the  whole  case  was  made,  in  or- 
der to  preserve  the  right  to  dismiss  or  take  a  nonsuit  if  desired,  should  such 
rulings  be  adverse;  but,  in  that  event,  their  desire  in  that  regard  should  be 
made  known  to  the  court  at  the  hearing  in  a  specific  manner. 

A  mere  general  objection  to  the  reception  of  testimony  "subject  to  objec- 
tion" would  not  be  sufficient  to  preserve  the  point  for  review,  After  a  care- 
ful consideration  of  the  record  in  this  cause,  we  do  not  discover  any  error 
justifying  a  reversal  of  the  judgment,  and  accordingly  it  is  affirmed* 


Standiford  et  ah  o.  Standiford  et  aL 

(Supreme  Cowrt  of  Missouri    February  4, 1889.) 

Dud—Dbuvebt— Consummation  by  Rbcobd. 

A  father  consulted  W.  and  D.  as  to  whether  he  could  legally  convey  all  the  land  he 
owned,  saying  that  he  desired  to  give  it  to  defendant,  his  minor  son.  W.  informed 
him  that  he  could  legally  do  so,  but  suggested  that  be  make  a  will;  but  this  he  de- 
clined to  do,  saying  that  he  wanted  u  to  five  it  to  him  now,  before  his  death. "  The 
deed  was  accordingly  signed  and  handed  to  D.,  the  grantor  saying,  "You  take  that 
deed  and  file  it  for  record. "  D.  then  suggested  that  it  might  be  prudent  not  to  have 
it  recorded  just  then,  as  the  grantor  might  need  to  sell  some  portion  of  the  land  in 
order  to  support  himself.  The  grantor  then  said,  "You  take  that  deed,  and  keep  it 
safely. "  D.  kept  the  deed  until  the  grantor's  death,  when  he  filed  it  for  record. 
Held,  an  absolute  delivery  to  D.  for  the  benefit  of  defendant,  consummated  as  of 
the  date  of  the  first  delivery,  by  filing  for  record. 

Appeal  from  circuit  court,  Buchanan  county;  Joseph  P.  Grttbb,  Judge. 

Action  to  set  aside  a  deed,  brought  by  Amanda  Standiford  and  others 
against  William  S.  Standiford  and  others.  Judgment  for  plaintiffs,  and  de- 
fendants appeal. 

Anderson  #  McCormack,  fif.  O  Woodson,  and  Woodson  &  Woodson,  for 
appellants.  Doniphan  <£  Meed,  it.  P.  C.  Wilson,  and  James  W.  Coburn,  for 
respondents. 

Brace,  J.  On  the  9th  day  of  January,  1878,  Dodson  Standiford,  deceased, 
being  in  feeble  health,  made  a  deed  to  his  son,  the  defendant  William  Seigel 
Standiford,  then  aged  about  16  years,  to  a  tract  of  land  containing  103  acres, 
situate  in  Platte  county,  on  which  he  with  his  wife,  the  plaintiff  Amanda, 
and  his  said  son  were  then  residing,  in  which  his  wife  did  not  unite,  and  de- 
livered it  to  one  Hezekiah  Dick.  In  the  following  August  he  died,  and  within 
20  days  after  his  death,  the  said  Dick  tilecl  the  deed  in  the  office  of  the  recorder 
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of  deeds  of  said  county,  and  the  same  was  recorded.  At  the  time  the  deed 
was  made,  the  other  children  of  the  grantor  were  grown  and  had  left  the 
homestead.  William  S.  and  his  mother  continued  to  reside  together  on  the 
premises  from  the  time  the  deed  was  made  until  the  17th  of  July,  1883,  when 
he  sold  and  conveyed  his  interest  in  the  land  to  Ephraim  B.  Worth,  the  other 
defendant  herein,  for  the  sum  of  02,500  cash.  In  September,  1883,  this  suit 
was  instituted  by  his  mother,  the  said  Amanda,  and  the  other  plaintiffs,  who 
are  the  children  and  descendants  of  deceased  children  of  the  said  Dodson,  other 
than  the  said  William  S..  in  which  they  seek  to  set  aside  the  deed  from  Dod- 
son to  his  son,  and  the  deed  from  the  son  to  the  said  Worth,  on  the  ground 
"that  the  said  deed  from  Dodson  Standi  ford  to  his  son  William  8.  Standiford 
was  a  deed  of  gift;  that  said  deed  was  never  delivered  to  the  said  William  S. 
Standiford,  nor  to  any  one  for  him;  that  said  deed  was  intended  to  be  deliv- 
ered to  the  said  William  S.  Standiford  after  the  death  of  the  said  Dodson 
Standiford,  and  to  take  effect  after  his  death  only,  as  a  will;  and  that  the 
deed  was  not  recorded  until  after  his  said  death, — of  all  of  which  the  defend- 
ants were  at  the  time  aware. " 

The  controlling  question  in  the  case  is,  was  the  deed  from  the  father  to  the 
son  in  contemplation  of  law  delivered  in  the  life-time  of  the  father?  While 
there  is  a  conflict  of  testimony  in  some  particulars  between  the  several  wit* 
nesses  interested,  and  otherwise,  who  testified  in  the  case,  the  whole  testi- 
mony tends  to  support  and  confirm  that  of  Mr.  Dick,  who  became  the  depos- 
itary of  the  deed,  and  who  was  called  as  a  witness  by  the  plaintiffs;  and  there 
can  be  no  doubt  that  his  testimony,  in  connection  with  that  of  Mr.  Woodson, 
another  intelligent  and  disinterested  witness  called  for  the  defendants,  pre- 
sents a  connected  and  truthful  statement  of  all  the  material  facts  bearing  upon 
the  question. 

Mr.  Dick  testified  substantially  as  follows:  "Before  the  execution  of  this 
deed,  I  had  a  conversation  with  Mr.  Standiford  about  executing  it.  It  was  in 
February  or  March,  1877.  He  and  I  were  sitting  on  a  log  on  some  land  1 
purchased  from  him.  The  first  time  he  had  any  such  notion  in  his  head,  he 
eaid,  *  I  am  going  to  deed  this  land  I  have  here  to  Seigel,'  and  said,  •  I  have 
been  told  by  some  parties  that  I  can't  make  a  Yalid  deed  unless  I  have  other 
lands  left,  and  I  want  to  know  what  you  think  about  it.'  I  said,  '  You  can't 
deed  the  land  away  at  the  expense  of  your  creditors;  but  it  doesn't  make  any 
difference  whether  you  have  any  other  land  left  or  not.  That  will  not  invalidate 
the  deed.  Then  he  says  to  me,  '  The  first  time  you  go  to  Platte  City,  I  want 
you  to  consult  Steve  Woodson.  Ask  him  whether  I  can  make  a  valid  deed  to 
this  land  unless  1  have  any  other  land  or  not.1  I  said,  •  It  is  unnecessary  at 
all;  but  for  your  satisfaction  I  will  do  so/  Shortly  afterwards  I  got  Mr. 
Woodson's  opinion  in  the  matter,  and  conveyed  the  same  to  Mr.  Standiford, 
which  was  the  same  as  my  own  opinion,  which  seemed  to  satisfy  him,  and  I 
never  heard  anything  more  of  it  until  a  day  or  so  before  he  made  the  deed, 
when  he  notified  me  that  be  was  going  to  make  me  a  deed,  also  one  to  his  son, 
and  wanted  me  to  be  present.  *  *  *  I  was  there  the  morning  the  deed 
was  made;  was  notified  by  Mr.  Standiford  to  be  there,  probably  the  day  be- 
fore, to  be  there  on  that  occasion;  that  he  was  going  to  make  a  deed  to  me 
for  land  I  had  bought  that  he  had  never  deeded  to  me.  And  he  said,  '  I 
want  you  to  be  there  on  that  morning.'  Accordingly  I  went.  The  deed  was 
made  and  acknowledged,  and  my  recollection  is  that  it  was  left  lying  on  the 
table.  I  stayed  there  some  little  time.  The  old  man  motioned  to  me,  and 
said,  *  Squire,  you  take  that  deed,  and  file  it  for  record.'  I,  having  a  motive 
in  view,  says  to  him,  <  Uncle  D.,  I  don't  believe  that  I  would  have  it  filed  for 
record,  or  put  on  record,  at  the  present  time.  You  may  get  well,  and  live 
some  time.  You  are  not  making  much  money,  and  you  may  have  occasion 
to  sell  off  a  scrap,  or  something  of  that  kind,  or  the  income  from  the  land,  and 
need  it  to  live  on.'    He  said,  •  You  take  that  deed,  and  keep  it  safely.'    Says 
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he, 4  There  are  parties  who  come  about  the  house,' — or  persons  about  the 
house,  I  don't  recollect  which, — « that  if  they  come  across  it  would  likely  make 
way  with  it,  and  I  am  not  able  to  be  up  and  around.'  And  I  carried  it 
away,  and  don't  think  any  one  ever  saw  it  after  it  was  given  to  me.  He 
told  me  to  take  it.  I  don't  think  it  was  handed  to  me  by  any  one.  No  per- 
son ever  saw  it  until  about  20  days  after  his  death.  I  took  it  to  Platte  City, 
and  filed  it  for  record.  He  did  not  tell  me  that,  at  his  death,  he  wanted  the 
deed  filed  for  record,  or  anything  of  that  kind;  but  then  that  was  the  impres- 
sion left  upon  my  mind.  It  was  mv  impression  that  the  deed  was  to  go  on 
record  as  soon  as  he  died,  and  that  impression  was  made  from  the  fact  that 
he  first  stated  to  me  to  record  the  deed." 

8.  0.  Woodson  testified:  "Mr.  Dick  first  spoke  to  me  about  what  Mr. 
Standi  ford  wanted  to  do,  and  some  time  in  the  fall  or  winter  of  1877  I  was 
up  at  Edgerton,  and  saw  Mr.  Standi  ford,  and  he  told  me  that  he  had  an  idea 
that  he  wanted  to  give  his  son  William  S.  the  land,  and  he  asked  me  if  he 
could  make  a  deed  to  it,  and  convey  it  in  that  way,  and  I  told  him,  •  Yes,  he 
could  deed  the  land  to  his  son ; '  but  I  suggested  the  propriety  of  making  a 
will  and  giving  the  property  to  his  son  after  his  death.  He  said,  'No;  he 
wanted  to  give  it  to  him  before  his  death; '  and  he  said  there  was  so  much 
trouble  and  litigation  over  the  rest  that  he  wanted  to  give  it  to  him  now,  be- 
fore his  death;  that  his  other  children  were  grown,  and  educated.  This  con- 
versation was  in  the  fall  or  winter  before  the  deed  was  made." 

To  make  a  deed  effective  there  must  be  a  delivery,  actual  or  constructive,  to 
the  grantee,  or  to  some  person  for  his  use,  during  the  life-time  of  the  grantor. 
Htiey  v.  Huey,  65  Mo.  689.  Whether  a  deed  has  been  delivered  or  not  is 
mixed  question  of  law  and  fact,  dependent  largely  upon  the  intention  of  the 
parties.  The  rule  laid  down  by  2  Greenl.  Ev.  §  297,  is  that  "the  delivery  of 
a  deed  is  complete  when  the  grantor  or  obligor  has  parted  with  his  dominion 
over  it,  with  intent  that  it  shall  pass  to  the  grantee  or  obligee,  provided  the 
latter  assents."  The  assent  of  a  minor  child,  to  whom  a  deed,  beneficial  to 
him,  is  made,  will  always  be  presumed.  Huey  v.  Huey,  supra.  Tobin  v. 
Bass,  85  Mo.  654,  disposes  of  the  proviso,  and  there  is  no  question  in  this 
case  that  the  father  intended  that  the  deed  should  pass  to  his  son.  "The  ap- 
plication of  the  remainder  of  the  rule  cannot  be  much  assisted  by  adjudicated 
cases.  Each  case  must  stand  on  its  own  peculiar  facts.  It  may  be  actual  or 
constructive,  by  word  or  act,  to  the  grantee  directly,  or  to  another  for  him, 
and  a  delivery  may  sometimes  be  made  without  the  grantor  parting  with  the 
custody  of  the  instrument.  It  is  sufficient  if,  after  the  grantor  has  signed, 
sealed,  and  acknowledged  the  deed,  he  makes  some  disposition  of  it  from 
which  it  clearly  appears  that  he  intended  that  the  instrument  should  take  ef- 
fect as  a  conveyance,  and  pass  the  title."  Tobin  v.  Bass,  supra;  Burke  v. 
Adams,  80  Mo.  505;  Conlan  v.  Grace,  (Minn.)  80  N.  W.  Rep.  880.  In  Tobin 
v.  Bass,  it  was  held  "that  when  a  deed  to  a  minor  child  is  absolute  in  form, 
and  beneficial  in  effect,  and  the  father  and  grantor  voluntarily  causes  the 
same  to  be  recorded,  acceptance  by  the  grantee  will  be  presumed,  and  such 
facts  constitute  prima  facie  a  delivery,  and  afford  reasonable  presumption 
that  the  grantor  intended  to  part  with  the  title,  and  that  clear  proof  should 
be  made  that  a  person  who,  under  such  circumstances,  has  executed,  acknowl- 
edged, and  caused  a  deed  to  be  recorded  before  the  court  would  be  warranted 
in  declaring  that  he  did  not  intend  to  part  with  his  title."  The  act  of  the  re- 
corder in  recording  the  deed,  of  course,  has  no  bearing  on  the  question  of  de- 
livery. It  is  the  delivery  of  the  deed  to  the  recorder  for  that  purpose  that  is 
held  to  be  a  delivery. 

In  this  case  the  deed  was  delivered  by  the  father  to  Mr.  Dick,  to  be  recorded 
and  be  delivered  to  the  recorder,  and  by  him  was  recorded,  and  the  deed  to  his 
minor  son  was  thus  caused  to  be  recorded  by  the  father,  bringing  the  case  di- 
rectly within  the  principle  of  this  case.    But  it  is  contended  that  Mr.  Dick 
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did  not  deliver  it  tb  the  recorder  until  after  the  death  of  the  father.  Brgo, 
there  was  no  delivery  to  the  son  in  the  life-time  of  the  father,  and  the  deed 
is  inoperative  and  void.  This  would  be  so  but  for  that  maxim  of  the  law,  ut 
res  magie  valeat  quam  pereat.  Rather  than  the  deed  shall  perish,  the  second 
delivery  to  the  recorder  hath  relation  to  the  first  delivery  to  Mr.  Dick,  and  it 
shall  be  a  deed  ah  initio.  Butler  and  Baker's  Case,  8  Coke,  25,  cited  in  Huey 
v.  Huey*  supra.  The  application  of  this  principle  is  thus  illustrated  in  Bel- 
den  v.  Carter9  4  Day,  66:  "A.,  having  signed,  sealed,  and  acknowledged  a 
deed  conveying  a  tract  of  land  to  B.v  took  up  the  deed  in  the  absence  of  B., 
and  said  to  G.9  *  Take  this  deed,  and  keep  it.  If  I  never  call  for  it,  deliver  it 
to  B.  after  my  death.  If  I  call  for  it,  deliver  it  up  to  me.1  C.  took  the  deed. 
A.  died  soon  afterwards,  having  never  called  for  it,  and  then  C.  delivered  it  over 
to  B.  Held,  that  this  was  the  deed  of  A.  presently;  that  C.  held  it  as  trustee 
for  B. ;  that  the  title  became  consummate  in  B.  by  the  death  of  A. ;  and  that  the 
deed  took  effect  by  relation  from  the  time  of  the  first  delivery. "  And  in  this 
case  it  follows  that  whether  the  father  delivered  the  deed  to  Mr.  Dick  to  be 
presently  recorded,  or  to  be  kept  safely  until  his  death,  and  then  to  be  filed 
for  record,  or  to  be  kept  safely  until  his  death,  and  then  delivered  to  his  son,  un- 
less recalled,  the  deed,  having  been  delivered  for  record  after  the  death  of  the 
father,  was  by  relation  to  the  first  delivery,  at  least,  prima  facie  delivered  in 
the  life-time  of  the  father,  and  conclusively  so  delivered,  unless  the  deed  was 
recalled,  or  unless  it  clearly  appears  from  the  evidence  that  when  the  father 
delivered  the  deed  to  Dick  he  did  not  intend  the  title  to  pass.  It  is  not  pre- 
tended that  there  is  any  evidence  that  the  deed  was  ever  recalled,  and  the 
only  question  is,  does  the  evidence  clearly  show  that  the  father  did  not  intend 
to  pass  the  title  by  the  conveyance  when  he  delivered  it?  In  Huey  v.  Huey, 
eupra,  the  father,  after  signing  and  acknowledging  a  deed,  kept  it  in  his  own 
custody,  among  his  papers,  to  which  the  son  had  access,  and  declared  that  he  did 
not  wish  daring  his  life  to  deliver  the  deed  to  his  son;  that  if  his  son  deviated 
in  his  treatment  of  his  mother  he  might  make  a  change;  that  he  wanted  to 
be  the  owner  as  long  as  he  lived;  that  his  son  could  have  it  recorded  after  his 
death.  Held,  that  there  was  no  delivery,  the  son,  after  the  death  of  the 
father,  having  had  the  deed  recorded;  it  being  perfectly  clear  that  the  father 
did  not  want  the  deed  to  operate  as  a  conveyance  until  after  his  death,  and 
that  he  retained  the  custody  of  it  for  that  very  reason.  The  circumstances 
of  this  case  are  widely  different,  almost  antithetical.  The  father  here,  after 
having  for  months  considered  the  matter,  and  consulted  with  his  friends,  de- 
clares that  he  wants  to  convey  this  land  to  his  son;  that  he  did  not  want  to 
do  so  by  will, — an  instrument  that  could  only  take  effect  after  his  death, — but 
wants  to  convey  it  to  him  now,  during  his  life;  takes  legal  advice  as  to  whether 
he  can  do  so  by  deed,  having  no  other  land  besides.  Being  satisfied  that  he 
can,  he  executes  and  acknowledges  the  deed;  selects  one  of  the  friends  whom 
he  has  consulted,  and  who  is  cognizant  of  his  wishes  in  regard  to  the  matter, 
as  the  depositary  of  the  deed;  delivers  him  the  deed,  saying  to  him,  "Squire, 
you  take  that  deed  and  file  it  for  record, "  and  when  his  friend,  from  motives 
of  his  own,  suggests  that  he  do  not  file  it  for  rerord  at  present,  assigning  rea- 
sons for  the  suggestion  that  he  thought  might  operate  upon  his  mind,  his 
response  is,  "You  take  that  deed,  and  keep  it  safely,"  assigning  cogent  rea- 
sons why,  for  its  safety,  it  should  be  delivered  now,  without  either  adopting 
the  suggestion  that  the  recording  should  be  postponed,  or  intimating  that  he 
had  changed  his  purpose  to  convey  his  land  to  his  son  then,  or  that  he  desired 
that  the  deed  should  be  held  subject  to  his  order  or  control  in  any  manner 
whatever  thereafter.  He  insisted  that  his  friend,  who  also  knew  he  wanted 
to  convey  this  land  to  his  son  by  this  deed,  should  take  i  t ;  and  he  took  it  And 
we  have  no  hesitation  in  saying  that  this  was  an  absolute  delivery  of  the  deed 
to  Dick  for  the  benefit  of  his  son,  and  that  Dick  from  that  moment  became  a 
trustee  thereof  for  the  son;  and  whenever  thereafter  he  filed  it  for  record, 
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whether  before  or  after  the  death  of  the  father,  he  did  but  consummate  the 
delivery  of  the  father  to  the  son  as  of  the  date  of  the  delivery  to  him  as  such 
trustee.  The  deed  became  effective  from  that  date,  and  operated  to  vest  the 
title  in  the  defendant  William  S.  Standiford,  and  the  court  should  have  so  held. 

The  decree  for  the  plaintiffs  on  the  evidence  was  erroneous.  The  judgment 
is  reversed,  and  the  bill  dismissed. 

All  concur. 


La  Riviere  et  al.  t>.  La  Riviere  et  al. 
{Supreme  Court  of  Missouri.    February  IS,  1889.) 

1.  Marriage— Solemnization— Customs. 

A  marriage  contracted  according  to  the  customs  of  an  Indian  tribe  need  not  be 
contracted  in  the  territory  of  the  tribe  in  order  to  be  valid. 
3.  Ejectment— Judgment— Damages  and  Costs. 

Judgment  in  ejectment  for  possession,  damages,  and  costs,  against  one  who,  or 
whose  wife,  was  never  in  possession,  and  never  received  any  of  the  rents,  though 
the  wife  was  a  tenant  in  common  with  the  person  in  possession,  is  erroneous. 

8.   TrIA1>-IN8TRUCTION8. 

An  instruction  is  not  liable  to  the  objection  that  it  assumes  the  existence  of  acer- 
tain  fact,  where  the  court  by  another  instruction  states  that  that  fact  must  be 
proved. 

Appeal  from  St.  Louis  circuit  court;  Daniel  Dillon,  Judjje. 
Ejectment  by  Napoleon  La  Riviere  and  others  against  John  La  Riviere  and 
others.     Defendants  appeal. 
A.  J.  P.  &aresohet  for  appellants.    /.  D.  Foulon,  for  respondents. 

Black,  J.  This  is  an  action  of  ejectment  for  one-fifth  of  the  described 
premises.  The  case  was  here  before,  (77  Mo.  513.)  Both  parties  claim  title 
under  Mary  La  Riviere,  who  died  in  1872,  leaving  five  children,  the  defend- 
ant John  La  Riviere,  being  one,  and  Antoine  was  another.  The  plaintiffs  sue 
as  the  heirs  and  children  of  Antoine  by  a  marriage  with  a  half-breed  Ponca 
Indian  woman.  The  evidence  shows  or  is  to  the  effect  that  Antoine  went 
from  St.  Louis  to  the  Indian  country,  now  northern  Nebraska,  in  1852  or  1856. 
One  witness  says,  in  unqualified  terms,  that  Antoine  was  then  with  the  Ponca 
Indians,  and  that  he  married  a  daughter  of  one  Michael  Cerre.  Captain  Le- 
barge,  who  knew  Antoine  well,  says  the  last  time  he  saw  Antoine  he  was  at 
the  Ponca.agency  witn  Cerre,  "father  of  his  squaw*"  Other  evidence  shows 
that,  in  1859,  Antoine  was  not  living  on  the  Indian  reservation,  but  was  liv- 
ing with  this  woman  at  a  place  not  far  from  it.  She  died  in  1872,  and  he  was 
killed  by  the  Indians  in  1873. 

There  if  much  evidence  to  the  effect  that,  during  this  time  from  1859  on  to 
her  death,  they  lived  together  as  man  and  wife,  raised  a  family,  to  which  he 
seems  to  have  been  devoted,  and  that  he  in  all  respects  treated  and  spoke  of 
her  as  his  wife. 

For  the  plaintiff  the  court  instructed  the  jury  "that,  if  they  believed  from 
the  evidence  that  Antoine  La  Riviere,  the  son  of  Mary  La  Riviere,  was  mar* 
ried  to  the  mother  of  plaintiffs  in  the  Indian  country,  according  to  the  Indian 
customs,  and  that  from  the  time  of  his  said  marriage  with  the  mother  of  plain- 
tiffs he  held  her  out  to  the  world  as  his  wife,  and  lived  with  her  as  such,  and 
that  plaintiffs  are  the  issue  of  such  marriage,  that  both  before  and  after  the 
death  of  their  mother  he  treated  plaintiffs  as  his  lawful  children,  then  his  mar- 
riage was  a  valid  marriage,  and  the  jury  must  find  for  the  plaintiffs."  Bat 
the  court  refused  the  following  instruction,  asked  by  defendants:  "That  a 
marriage,  according  to  the  custom  of  the  Ponca  Indians,  to  be  valid,  must  have 
been  contracted  in  tiie  territory  of  the  Ponca  Indians,  and  without  such  proof 
has  been  made  the  marriage  is  not  legal." 
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1.  The  objection  made  by  defendants  to  the  plaintiffs1  instruction  is  that 
it  assumes  that  the  father  of  the  plaintiffs  was  the  same  person  as  the  Antoine, 
who  was  the  brother  of  defendant.  For  the  defendants  the  court  told  the  jury 
that  to  find  for  the  plaintiffs  it  must  be  established  by  the  evidence  "that  An- 
toine  La  Riviere,  through  whom  the  plaintiffs  claim,  is  identically  the  same 
Antoine  La  Riviere,  formerly  of  St.  Louis,"  etc.  This  direction  of  the  court 
disposes  of  the  objection,  for  it  in  unqualified  terms  requires  the  jury  to  de- 
termine the  disputed  question  of  identity.  ' 

2.  The  validity  of  the  Indian  marriage  did  not  depend  upon  the  fact  that 
it  was  actually  contracted  on  the  territory  set  off  to  or  occupied  by  Ponca  In- 
dians. This  court  used  this  language  in  the  case  of  Boyer  v.  Lively,  58  Mo. 
529:  "Although  located  within  state  lines,  yet  so  long  as  their  tribal  customs 
are  adhered  to,  and  the  federal  government  manages  their  affairs  by  agents, 
they  are  not  regarded  as  subject  to  state  laws,  so  far,  at  least,  as  marriage,  in- 
heritance, etc.,  are  concerned."  It  cannot  be  said  that,  the  moment  these  In- 
dians happen  to  be  off  their  reservation,  they  lose  the  tribal  customs.  There 
was  therefore  no  error  in  refusing  the  instruction  before  set  out  and  asked  by 
the  defendants. 

S.  The  other  instructions  given  on  the  one  side  and  the  other  are,  in  sub- 
stanee,  the  same  as  when  the  case  was  here  before.  They  present  the  case 
fairly,  and  cover  the  entire  case  made  by  the  pleadings  and  evidence  on  both 
aides,  and  it  is  therefore  useless  to  consider  the  other  refused  instructions. 

4.  Michael  Badeau,  who  married  a  sister  of  the  defendant,  John  La  Ri- 
viere, is  a  defendant  in  this  suit.  There  is  no  evidence  that  he  was  in  posses- 
sion of  the  property  at  the  commencement  of  this  suit,  or  that  he  received  any 
of  the  rents  arising  therefrom.  On  the  contrary,  all  the  evidence  is  that  de- 
fendant John  La  Riviere  alone  had  possession,  and  that  he  received  and  used 
the  entire  rents  arising  therefrom,  though  his  Bister,  the  wife  of  Badeau,  was 
a  tenant  in  common  with  him.  The  judgment,  however,  is  against  him,  as 
well  as  Riviere,  for  possession,  damages,  and  monthly  rents,  and  costs  of  this 
suit,  and  of  this  judgment  he  complains.  Ejectment  is  a  possessory  action, 
and  must  be  brought  against  the  actual  occupant.  Shato  v.  Traey,  95  Mo. 
532,  8  S.  W.  Rep.  484.  Badeau  denied  possession,  and  there  is  no  evidence 
that  he  was  or  ever  had  been  in  possession  of  the  property.  As  to  him  the 
judgment  is  reversed,  but  it  is  affirmed  as  to  John  La  Riviere.  Respondents 
will  pay  the  costs  of  this  appeal. 

Sherwood  and  Barclay,  JJ.,  not  sitting.    The  other  judges  concur. 


♦    State  t>.  Reeves. 
(Supreme  Court  of  Missouri.    February  4, 18S9.) 

1.  Seduction— Criminal  Prosecution—  Sufficiency  of  Evidence. 

Under  Rev.  St.  Mo.  §§  1269, 1912,  making  it  a  felony  to  " seduce  and  debauch"  an 
unmarried  female  of  good  repute,  under  promise  of  marriage,  and  providing  that, 
unless  the  evidence  of  the  woman  as  to  such  promise  is  **  corroborated  to  the  same 
extent  required  of  the  principal  witness  in  perjury, "  it  is  error,  on  a  trial  for  such 
an  offense,  to  instruct  that  as  to  the  promise  of  marriage  there  must  be  evidence 
to  corroborate  that  of  the  woman,  which  may  be  supplied  from  the  circumstances 
of  the  case,  as  the  degree  of  proof  required  by  the  statute  is  ignored  by  such  an 
instruction. 

2.  Same— Corroborative  Testimony. 

The  instruction  is  also  faulty  for  failing  to  designate  the  circumstances  which 
would  supply  the  necessary  corroboration,  and  for  the  omission  to  define  u corrobora- 
tion. " 

3.  .Sams— Requisites  of  Crime. 

In  such  case,  an  instruction  that  if  the  defendant  promised  the  prosecutrix,  an 
unmarried  female  of  good  repute,  to  marry  her,  on  the  faith  of  which  she  allowed 
him  to  have  sexual  intercourse  with  her,  the  defendant  should  be  convicted,  is  er- 
roneous, for  omitting  the  element  of  seduction  from  the  essentials  of  the  crime. 
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4.  Same. 

An  instruction  that  if  defendant  had  carnal  intercourse  with  the  prosecutrix, 
and  that  she  submitted  to  him  without  promise  of  marriage,  he  should  be  found 
not  guilty,  should  be  given  at  the  instance  of  defendant,  there  being  evidence  tend- 
ing to  establish  that  state  of  facta. 

5.  Same— Evidence— Competency. 

There  being  conflicting  evidence  as  to  the  material  facts  in  the  case,  and  no  pros- 
ecution having  been  instituted  until  more  than  a  year  after  the  birtn  of  the  child 
alleged  to  be  the  result  of  the  connection  between  the  prosecutrix  and  defendant, 
during  which  time  the  latter  married,  it  is  error  to  refuse  to  allow  the  prosecutrix 
to  be  asked,  on  cross-examination,  If  the  idea  of  prosecuting  him  did  not  first  pre- 
sent itself  to  her  after  his  marriage,  as  that  fact  might  tend  to  throw  light  on  the 
animus  of  the  prosecutrix. 
ft.  Same— Felony. 

Under  said  section  1359,  making  said  offense  punishable  either  by  confinement  in 
the  penitentiary,  or  by  fine  and  imprisonment  in  the  county  jail,  and  section  18TO, 
defining  a  u felony  n  as  any  offense  liable  to  be  punished  by  confinement  in  the  pen- 
itentiary or  death,  such  offense  is  a  felony,  and  not  within  the  statute  of  limitations. 

7.  Criminal  Law— Indictment—Motion  to  Quash. 

A  motion  to  quash  an  indictment  may  be  entered  pending  a  plea  of  not  guilty, 
and  will  not  effect  a  withdrawal  of  the  plea. 
Black,  J.,  dissenting. 

Appeal  from  circuit  court,  Callaway  county;  G.  H.  Burgkhabtt,  Judge. 

Indictment  against  William  M.  Beeves  for  seducing  and  debauching  Zerelda 
Hall,  an  unmarried  female.  On  the  trial,  in  November,  1888,  the  prose- 
cutrix testified  that  she  was  unmarried,  and  17  years  old;  tbat  she  became 
acquainted  with  defendant  in  July  or  August,  1886,  and  tbat  he  came  to  see 
her  about  tbat  time.  Defendant  told  prosecutrix  that  he  would  marry  her 
if  she  would  allow  him  to  have  carnal  intercourse  with  her,  which  she  did, 
being  persuaded  by  his  promise,  and  by  love  and  sympathy.  At  the  time 
of  the  trial  the  child  which  resulted  from  that  intercourse  was  15  months  old. 
The  first  intercourse  occurred  in  December,  1886,  in  Callaway  county.  She 
stated  that  he  kept  renewing  his  promise  of  marriage,  and,  therefore,  she 
never  instituted  criminal  proceedings  until  a  few  days  before  the  trial.  No 
one  prompted  her  to  complain  but  her  father*  She  could  not  say  how  often 
she  had  intercourse  with  him;  whether  as  often  as  12  times  or  not,  but  prob- 
ably as  many  as  6  times,  but  never  before  he  promised  to  marry  her. 

L.  B.  Hall,  father  of  the  prosecutrix,  testified  that  she  was  17  years  old 
August  21,  1888;  that  he  knew  defendant,  who  began  coming  to  his  house  in 
1886  to  see  prosecutrix.  He  asked  witness*  consent  to  allow  her  to  marry  him 
in  August,  1888,  which  he  gave.  Defendant  went  to  see  her  two  or  three 
times  a  week.  Other  men  came  to  the  house  of  witness  about  the  same  time, 
but  not  many.  Witness  mentioned  11  men  who  sometimes  visited  at  his 
house,  some  of  whom  came  to  see  prosecutrix,  and 'stated  that  the  prosecutrix 
stayed  at  the  house  of  defendant's  mother  about  a  week. 

Ida  Hall,  a  sister  of  prosecutrix,  stated  that  she  was  15  years  old,  and  that 
defendant,  prior  to  December,  1886,  came  to  visit  prosecutrix  very  often,  and 
in  August,  1888,  she  heard  him  ask  her  father  to  give  his  written  consent  to 
his  marriage  with  prosecutrix.  Witness  heard  defendant  ask  prosecutrix  to 
marry  him  in  the  presence  of  her  father  and  mother,  to  which  prosecutrix 
answered  that  she  would  think  about  it.  A  number  of  witnesses  testified  to 
the  good  reputation  of  the  prosecutrix,  and  one  stated  that  defendant  ac- 
knowledged that  he  was  the  father  of  her  child. 

Defendant  was  himself  a  witness  in  his  own  behalf,  and  stated  that  he  be- 
came acquainted  with  prosecutrix  in  June,  1886,  and  commenced  to  go  to  see 
her,  going  quite  frequently.  He  first  had  connection  with  her  in  the  latter 
part  of  July,  1886,  in  the  yard,  at  the  house  of  a  Mr.  Jones,  where  they  re- 
mained from  about  8  or  9  o'clock  at  night  until  1  in  the  morning,  and  from 
that  time  had  intercourse  with  her  frequently.  There  was  no  promise  of 
marriage  made.    He  simply  asked  her  for  it,  and  she  said  he  could  get  it* 
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The  second  time  she  refused  to  yield  at  first,  but  he  insisted,  and  she  con* 
sented.  Witness  could  not  tell  the  number  of  times  he  had  connection  with 
her,  they  were  so  many.  He  also  mentioned  the  names  of  four  other  young- 
men  that  took  liberties  with  her.  Witness  never  told  her  that  he  loved  her,. 
to  induce  her  to  have  intercourse,  bnt  did  tell  her  that  she  was  good  looking,. 
to  which  she  replied  that  he  was  a  good  looking  fellow.  Her  way  of  lying 
around  on  him  first  induced  him  to  make  the  proposal. 

There  was  other  evidence,  but  it  was  of  little  consequence,  some  tending: 
to  show  bad  character  of  the  prosecutrix,  and  some  in  rebuttal. 

The  jury  found  defendant  guilty,  and  fixed  his  punishment  at  three  years- 
in  the  penitentiary.  A  motion  to  set  aside  the  verdict  was  overruled,  and 
judgment  entered  thereon.     Defendant  appeals. 

Uev.  St.  Mo.  §  1676,  defines  "felony"  to  be  any  crime  for  which  the  of- 
fender is  liable,  on  conviction,  to  be  punished  with  death  or  confinement  in- 
the  penitentiary. 

B.  Q.  Boone,  Atty.  Gen.,  for  the  State.  Crewe  d-  Thurmond  and  J.  IP.. 
Boulware,  for  appellant. 

Sherwood,  J.  Indicted  for  the  seducing  and  debauching,  under  the  prom- 
ise of  marriage,  Zerelda  Hall,  the  defendant,  put  upon  his  trial,  was  found 
guilty,  his  punishment  assessed  at  three  years  in  the  penitentiary,  judgment 
and  sentence  accordingly,  and  he  appeals  to  this  court.  For  the  reversal  of 
the  judgment  numerous  grounds  are  assigned,  which  are  to  be  passed  upon? 
in  this  opinion. 

1.  The  motion  to  quash  the  indictment,  though  filed  with  the  consent  of  the- 
court,  and  after  a  plea  of  not  guilty  entered,  but  not  withdrawn,  did  not  have 
the  effect  of  withdrawing  that  plea.  A  motion  to  quash  is  in  the  nature  of 
a  demurrer.  It  certainly  occupies  no  higher  plane;  and  at  common  law  a  de- 
fendant in  a  prosecution  for  a  felony  might,  at  one  and  the  same  time,  enter 
his  plea  of  not  guilty  to  the  indictment,  and  his  demurrer  to  the  sufficiency 
thereof,  and,  upon  the  indictment  being  held  sufficient  in  law,  he  would  bo 
triable  on  his  pending  plea  of  not  guilty,  just  as  if  no  demurrer  had  been  in- 
terposed. And*the  like  was  true  of  a  plea  in  bar  or  in  abatement  interposed 
at  the  same  time  with  a  plea  of  not  guilty.  1  Chit.  Grim.  Law,  435,  440;  % 
Hawk.  P.  C.  c.  28,  §  128;  Id.  c.  31,  §  6,  and  cases  cited.  But,  though  this 
was  true  in  cases  of  felonies,  the  rule  did  not  cover  misdemeanors.  Id.  This- 
explains  the  view  taken  in  State  v.  Copeland,  2  Swan,  626,  and  Hill  v.  State, 
2  Yerg.  248,  where  the  offenses  charged  were  only  misdemeanors.  These 
considerations  rale  the  point  raised  against  the  defendant,  and  an  eminent 
text-writer  regards  the  doctrine  here  announced  as  the  better  one;  holding,  as. 
he  does,  that  a  motion  to  quash  is  in  order  at  any  time  down  to  the  rendition, 
of  the  verdict,  and  this  without  any  withdrawal  of  pleas.  1  Bish.  Crim. 
Proc.  §  762. 

2.  The  crime  charged  in  the  indictment  was,  under  the  provisions  of  sec- 
tion 1259,  Her.  St.,  a  felony,  because  punishable  by  imprisonment  in  the  pen- 
itentiary; and  the  fact  that  it  might  be  punished  by  a  lighter  punishment 
does  not  rob  it  of  its  felonious  attributes.  This  is  well  settled.  Rev.  St.  § 
1676;  Johnston*.  State,  7  Mo.  183;  Ingram  v.  State,  Id.  293;  State  v.  Green*. 
66  Mo.  632.  For  these  reasons  the  statute  of  limitations,  (section  1705,  Rev. 
St.,)  invoked  by  defendant,  does  not  apply  here,  and  the  prosecution  was  be- 
gun in  time. 

8.  By  our  statute  it  is  made  a  crime  for  any  person,  *  under  promise  of  mar- 
riage" to  "seduce  and  debauch  any  unmarried  female  of  good  repute,"  etc. 
Section  1259,  Rev.  St.,  and  section  1912,  Id.,  provide  that,  in  trials  for  that 
crime,  the  evidence  of  the  woman,  "as  to  such  promise,  must  be  corroborated* 
to  the  same  extent  required  of  the  principal  witness  in  perjury."  Section 
1912.    The  statutes  of  no  other  state  have  such  stringent  provisions  in  re- 
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gard  to  the  quantum  of  evidence  necessary  to  convict  of  the  crime  of  seduc- 
tion. Thus  it  will  r-adUy  be  seen  that  decisions  of  other  states,  authorizing 
convictions  for  that  offense,  possess  but  little  worth  in  determining  how  to 
apply  such  a  rigid  statute  as  ours.  Resort  must  therefore  be  had  to  decisions 
and  authorities  respecting  the  crime  of  perjury,  and  no  corroboration  falling 
short  of  that  necessary  to  prove  that  offense  will  suffice  in  prosecutions  like 
the  present  one;  for  so  the  law  is  written.  And,  though  the  strictness  of 
the  rule  requiring  two  witnesses  in  order  to  convict  of  perjury  has  long  since 
been  relaxed,  yet  it  is  now  uniformly  held  that  the  evidence  offered  in  cor- 
roboration of  the  accusing  witness  must  at  least  be  strongly  corroborative  of 
auch  witness,  and  something  more  than  sufficient  to  overcome  the  oath  of  the 
prisoner,  and  the  legal  presumption  of  his  innocence.  Pabkeb,  C.  J.,  in 
Queen  v.  Muaoot,  10  Mod.  192,  quaintly  and  tersely  expresses  the  rule  by  say- 
ing: "Therefore,  to  convict  a  man  of  perjury,  a  probable,  a  credible  witness 
is  not  enough;  but  it  must  be  a  strong  and  clear  evidence,  and  more  numer- 
ous than  the  evidence  given  for  the  defendant."  See,  also,  State  v.  Seed, 
57  Mo.  252;  1  Greenl.  Ev.  (14th  Ed.)  g  256,  and  cases  cited;  2  Whart.  Grim. 
Law,  §  1319,  and  cases  cited. 

Wharton,  speaking  of  the  offense  of  perjury,  says:  "The  preponderance  of 
contradictory  proof  m  ust  go  to  some  one  particular  false  statement. "  Whart. 
Criin.  Ev.  §  887,  and  cases  cited. 

In  Iowa,  the  statute  respecting  the  criminal  offense  of  seduction  declares 
that  "the  defendant  cannot  be  convicted  upon  the  testimony  of  the  person  in- 
jured, unless  she  be  corroborated  by  other  evidence  tending  to  connect  the  de- 
fendant with  the  commission  of  the  offense." 

In  Minnesota,  the  language  of  the  statute  is:  "But  no  conviction  shall  be 
had  under  the  provisions  of  this  section  on  the  testimony  of  the  female  se- 
duced, unsupported  by  other  evidence." 

The  statute  of  New  York  is  like  that  of  Minnesota,  and  under  that  statute 
it  has  been  ruled  in  the  last-mentioned  state  that  the  prosecutrix  may  be  sup- 
ported by  "proof  of  circumstances  which  usually  attend  an  engagement  of 
marriage."    Armstrong  v.  People,  70  N.  Y.  88. 

Similar  rulings  have  been  made  in  the  other  states,  the  statutes  of  which 
have  been  quoted;  but  it  is  too  plain  for  argument  that  to  give  such  a  con- 
struction to  our  own  statute  on  the  subject  would  be  contrary  to  its  letter, 
and  at  war  with  its  obvious  meaning.  And  in  respect  to  its  meaning*  it  must 
be  presumed  to  mean  just  what  it  says.    Rev.  St.  §  3126. 

These  remarks  are  prefatory  to  the.  consideration  of  the  second  instruction 
given  at  the  instance  of  the  state,  as  follows:  "The  jury  are  instructed  that 
they  may  find  the  fact  of  seduction  upon  the  uncorroborated  testimony  of  the 
prosecuting  witness,  but,  as  to  the  promise  of  marriage,  there  must  be  evi- 
dence corroborating  4he  prosecuting  witness;  but  this  may  be  supplied  by 
circumstances  proven  in  evidence."  This  instruction  entirely  ignores  the 
plain  statutory  language,  that  "the  evidence  of  the  woman  as  to  such  prom- 
ise must  be  corroborated  to  the  same  extent  required  of  the  principal  witness 
in  perjury." 

It  is  also  faulty  in  other  particulars:  it  does  not  designate  the  circumstances 
which  would  supply  the  necessary  support  to  the  story  of  the  prosecutrix,  nor 
does  it  define  what  "corroborating"  means. 

In  State  v.  Chyo  Chiagk*  92  Mo.  895,  4  8.  W.  Rep.  704,  an  instruction 
which  told  the  jury  that,  as  to  "matters  material  to  the  issue,"  the  testimony 
of  an  accomplice  must  be  corroborated,  was  held  erroneous  in  that  it  failed  to 
teH  them  what  those  words  meant.  A  similar  ruling  was  made  in  State  v. 
Forsythe,  89  Mo.  667, 1  8.  W.  Rep.  834,  where  an  instruction  used  the  words, 
"in  a  lawful  manner,"  but  failed  to  define  their  meaning.  The  instruction, 
in  consequence  of  its  failure  in  these  particulars,  shed  no  light  on  the  subject 
before  the  jury. 
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4.  The  theory  of  the  defendant  was  that  there  was  illicit  intercourse,  but 
no  promise  of  marriage,  and  his  testimony  supported  that  theory.  He  had 
the  right,  therefore,  to  have  that  theory  presented  to  the  jury.  This  was  done 
in  the  fourth  instruction  which  be  asked,  declaring  that,  "if  the  jury  believe 
from  the  testimony  that  defendant,  in  the  year  1886,  had  carnal  intercourse 
with  Zerelda  Hall,  and  that  she  willingly  submitted  to  defendant,  without 
any  promise  from  defendant  to  marry  her,  the  verdict  of  the  jury  should  be 
for  the  defendant." 

5.  The  language  of  the  statute  upon  which  the  indictment  in  this  case  was 
found,  as  before  stated,  is  this:  "If  any  person  shall,  under  promise  of  mar- 
riage, seduce  and  debauch  any  unmarried  female  of  good  repute,"  etc.  Rev. 
St.  §  1259.  Though  in  common  parlance  the  crime  made  punishable  by  the 
foregoing  statute  is  simply  termed  "seduction,"  yet  each  of  the  words  "se- 
duced" and  "debauch"  has  its  appropriate  meaning,  and  this,  under  the  fa* 
miliar  rule  which  presumes  that  the  legislature,  in  drafting  a  statute,  employ 
no  superfluous  words,  or  words  without  a  purpose. 

There  are  two  steps  necessary  to  betaken  in  order  to  consummate  the  crime 
tinder  discussion:  First,  the  female  must  be  "seduced," — that  is,  corrupted, 
deceived,  drawn  aside  from  the  path  of  virtue  which  she  was  pursuing;  her 
affections  must  be  gained,  her  mind  and  thoughts  polluted;  and,  second,  in 
order  to  complete  the  offense,  she  must  be  "debauched," — that  is,  she  must 
be  carnally  known,— before  the  guilty  agent  becomes  amenable  to  human 
lawB.  Thus,  it  will  be  seen  that  a  female  may  be  "seduced"  without  being 
"debauched,"  or  "debauched"  without  being  "seduced." 

If  Joseph  Andrews  had  yielded  to  the  salacious  solicitations  of  Lady  Booby, 
as  she  lay  naked  in  her  bed,  he  would  have  been  guilty  of  debauching  her  per- 
son, but  certainly  not  of  corrupting  her  mind.  A  similar  view  of  the  proper 
construction  to  be  given  to  a  statute  substantially  identical  with  our  own  was 
taken  in  Pennsylvania,  and  cited  with  approval  in  State  v.  Patteison,  88 
Mo.  88. 

These  remarks  are  made  in  order  to  the  consideration  of  the  fifth  instruc- 
tion given  at  the  instance  of  the  state,  as  follows:  "(5)  If  the  jury  believe 
beyond  a  reasonable  doubt  that  the  defendant,  at  the  county  of  Callaway,  Mo.,  ( 
and  within  three  years  of  the  finding  of  the  indictment,  promised  Zerelda  Hall 
to  marry  her  1/  she  would  permit  him  to  have  sexual  intercourse  with  her, 
and  if  she  did  so  on  the  faith  of  that  promise,  and  she  was  at  the  time  under 
the  age  of  21  years,  and  unmarried,  and  of  good  repute,  they  will  find  defend- 
ant guilty,  and  assess-  his  punishment  at  not  less  than  two  nor  more  than 
Ave  years'  imprisonment  in  the  penitentiary,  or  by  a  fine  of  not  exceeding  one 
thousand  dollars,  and  by  imprisonment  in  the  county  jail  not  exceeding  one 
year. " 

The  view  of  that  instruction  consists  in  not  requiring  the  female  in  ques- 
tion to  be  "seduced," — to  be  drawn  aside  from  the  path  of  virtue;  but  simply 
that  if,  without  any  such  arts  and  wiles  as  are  calculated  to  operate  upon  a 
virtuous  female,  and  to  lead  her  astray,  the  defendant  made  to  the  prosecu- 
trix a  plain  business  offer  that  he  would  "marry  her  if  she  would  permit  him 
to  have  sexual  intercourse  with  her,  and  if  she  did  so  on  the  faith  of  that 
promise,"  that  then  he  was  guilty.  No  one  can  with  any  degree  of  plausi- 
bility contend  that  a  virtuous  female  could  be  seduced  without  any  of  those 
arts,  wiles,  and  blandishments  so  necessary  to  win  the  hearts  of  the  weaker 
sex.  To  say  that  such  an  one  was  seduced  by  simply  a  blunt  offer  of  wedlock 
in  futuro,  in  exchange  for  sexual  favors  in  prau/enti,  is  an  announcement 
that  smacks  too  much  of  bargain  and  barter,  and  not  enough  of  betrayal* 
"This  is  hire,  or  salary,  not  seduction."  Any  construction  of  the  statute 
which  would  sanction  the  fifth  instruction  aforesaid,  would  strike  from  that 
statute  the  word  "seduce,"  and  render  any  one  guilty  of  a  felony  who  should, 
under  promise  of  marriage,  "debauch"  any  unmarried  female. 
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6.  There  were  many  circumstances  connected  with  the  trial  of  this  cause 
which  rendered  the  testimony  of  the  prosecuting  witness  open  to  very  jealous 
observation.  The  trial  occurred  on  the  26th  of  November,  1888,  the  indict- 
ment having  been  found  but  two  days  previously,  and  the  complaint  was 
<nade  about  that  time.  According  to  her  testimony,  the  first  congress  be- 
tween defendant  and  herself  occurred  in  December,  1886,  (but  what  time  in 
that  month  she  does  not  state,)  and  the  result  of  their  illicit  interviews  was 
a  child  15  months  old  at  the  date  of  the  trial.  This  would  prove  the  child  to 
have  been  born  on  the  26th  of  August,  1887;  but  the  usual  period  of  gesta- 
tion,  276  to  280  days,  would,  according  to  the  books,  throw  the  date  of  con- 
ception into  November,  1886.  8  Whart.  &  S.  Med.  Jur.  §§  41-55.  But  she 
would  not  designate  what  time  in  December  the  first  amorous  encounter  took 
place.  If  on  the  15th  day  of  December,  this  would  give  but  254  days  between 
conception  and  birth,  even  if  conception  took  place  eo  instanti.  If  on  the 
1st  day  of  December,  but  269  days;  and  there  is  no  pretense  that  the  child 
was  not  fully  mature  when  born. 

Granting,  however,  that  she  was  in  error  as  to  the  time  when  the  initiatory 
step  was  taken, — when  the  proceeding  in  limine  were  had, — still  it  taxes  cre- 
dulity to  a  great  extent  to  believe  that  she  would  continue  to  believe  that  the 
defendant  intended  to  marry  her  over  a  year  after  her  child  was  born,  and 
therefore  kept  silent  upon  the  subject  of  the  supposed  wrong  done  her.  The 
foregoing  remarks  are  only  made  •in  order  to  show  the  caution  with  which 
this  cause  should  have  been  tried,  considering  the  peculiar  circumstances 
which  surrounded  it,  and  the  great  length  of  time  which  intervened  between 
the  alleged  criminal  act  done  and  Us  prosecution  begun. 

Pull  opportunity,  therefore,  should  have  been  afforded  to  sift  the  witness, 
and  to  test  and  ascertain  her  animus,  and  the  motives  which  prompted  her, 
after  so  long  a  time  had  elapsed,  to  institute  the  present  prosecution.  For  this 
reason  she  should  have  been  required  to  answer  the  question  whether  the  idea 
of  prosecuting  the  defendant  did  not  spring  into  being  upon  his  marriage  to 
another.  It  is  always  allowable  to  ask  similar  questions,  in  order  for  the  jury 
to  understand,  and  understand  fully,  the  attitude  of  a  witness,  and  especially 
of  a  prosecuting  witness,  towards  the  accused.  State  v.  Cooper,  83  Mo.  698; 
'  1  Whart.  Ev.  §§  408,  544,  545,  547.  549,  561;  1  GreenL  Ev.  g  450. 

Because  of  the  errors  aforesaid  the  judgment  should  be  reversed,  and  the 
cause  remanded. 

Bkace,  J.,  concurs;  Rat,  C.  J.,  and  Barclay,  J.f  in  the  result.  Black, 
J.,  dissents. 


MoPherson  et  al.  v.  St.  Louis,  I.  M.  &  S.  By.  Go. 
(Supreme  Court  of  MUeovri.    February  4, 1888.) 

Evidence— Opinion  Testimony. 

A  farmer,  who  has  lived  within  200  or  800  feet  of  a  railroad  culvert  all  hla  life, 
and  who  has,  without  objection,  described  it,  and  testified  that  it  was  too  small  for 
the  amount  of  water  that  had  to  pass  through  it,  may  testify  concerning  the  result 
of  an  examination  made  by  him  as  to  its  capacity  to  carry  away  waters  accumulated 
in  time  of  freshet,  though  he  has  no  knowledge  of  engineering. 

Same. 

The  defense  in  a  suit  against  the  railroad  for  causing  the  death  of  an  engineer  of 
the  road  being  that  the  wash-out  was  caused  by  an  extraordinary  rain-storm,  it  is 
proper  to  ask  the  same  witness,  "Did  the  traces  of  this  storm,  which  were  found 
next  morning,  show  to  you  that  it  was  anything  greater  than  storms  that  you  hare 
seen  before  1 "  and  his  negative  answer  is  admissible. 

Master  and  Servant— Injury  to  Employe— Evidence— Harmless  Error. 

Where  two  of  defendant's  witnesses  have  testified  that  the  railroad  was  in  all  re- 
spects properly  and  skillfully  constructed,  it  is  not  a  reversible  error  to  exclude  de- 
fendant's offer  to  prove  by  the  same  witnesses  that  the  person  under  whose  super- 
vision the  railroad  was  constructed  was  a  competent  and  skillful  engineer. 
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4.  SAM*— INSTRUCTIONS— NeQUORTCI  Of  MaSTSX. 

There  being  evidence  for  plaintiff  that  the  rain  was  not  an  unusual  one,  and  that 
the  culvert  was  Insufficient -to  carry  off  the  waters  of  ordinary  heavy  rains,  and  de- 
fendant having  pleaded  that  the  engineer  was  guilty  of  negligence,  an  instruction 
that  if  the  engineer's  death  was  caused  directly  and  solely  by  defendant's  failure 
to  keep  its  track  in  a  reasonably  safe  condition  for  the  passage  of  trains  at  the  point 
where  the  accident  occurred,  in  failing  to  provide  a  reasonably  suitable  culvert  to 
•discharge  the  waters  of  all  ordinary  rain-storms,  or  in  failing  to  maintain  the  cui- 
-vert  in  a  reasonably  fit  condition  to  discharge  such  waters,  and  if  the  engineer  him- 
self was  exercising  ordinary  oare  to  avoid  danger,  the  verdict  should  be  for  plain- 
tiff, is  proper  under  the  issues,  other  instructions  being  given  as  to  the  defense  that 
the  accident  was  the  result  of  an  extraordinary  rain-storm. 

3.  Tbial— Instructions— Harmless  Error. 

An  instruction  that  if  the  jury,  after  considering  the  other  instructions  given,  de- 
oide  to  find  for  plaintiff,  they  shall  assess  the  damages,  eto.,  though  faulty  as  omit- 
ting to  charge  them  to  consider  the  evidence  with  the  instructions,  is  not  reversible 
error. 
A.  Death  bt  Wrongful  Act- Damages. 

The  action  being  brought  by  deceased's  minor  children,  the  measure  of  damages 
is  a  fair  and  reasonable  compensation  to  them  for  the  loss  of  their  father's  services 
as  a  means  of  support  during  their  minority. 
7.  Trial— Communication  bt  Court  to  Juar  nr  Defendant's  Absence. 

After  the  jury  had  retired,  the  court  was  notified  that  the  jury  were  convinced 
that  it  would  be  impossible  to  agree,  and  that  the  jury-room  was  so  damp  as  to  ren- 
der it  unhealthy  to  remain  there.  The  court  sent  the  sheriff  for  defendant's  attor- 
ney, and  on  his  report  that  he  was  unable  to  find  him,  the  jury  were  brought  into 
■court,  and,  in  the  presence  of  an  agent  of  defendant,  and.  without  other  notice  to 
the  latter,  were  told  that,  as  aids  to  the  court,  and  to  avoid  a  waste  of  time,  their 
-conference  should  be  in  a  spirit  of  fair  investigation  with  a  view  of  reaching  a  ver_ 
-diet,  but  that  no  juror  was  expected  to  surrender  his  honest  convictions  merely  for" 
the  sake  of  reaching  an  agreement.  They  were  told  to  retire  a  short  time  Longer, 
and  it  was  plainly  intimated  that  if  they  were  then  unable  to  agree,  they  would  be 
discharged.  The  extent  of  the  sheriff's  search  for  defendant's  counsel  did  not  ap- 
pear. Held,  that  the  communication  to  the  jury*  in  the  absenoe  of  both  defendant 
and  its  counsel,  was  not  reversible  error. 

4.  Appeal— Review— Objections  Waived. 

By  putting  in  his  own  evidence  defendant  waives  an  exception  to  a  refusal  of  an 
instruction  In  the  nature  of  a  demurrer  to  plaintiff's  evidence.  Following  Bowen 
▼.  Railway  Co.,  8  8.  W.  Rep.  280;  Queniher  v.  Hallway  Co.,  Id.  871. 

Appeal  from  SI.  Louis  court  of  appeals. 

Action  in  tbe  St  Louis  circuit  court,  by  Winifred  McPheraon  and  Regi- 
nald Duncan  McPherson,  minors,  by  their  next  friend,  Jennie  €.  McPherson, 
against  the  St.  Louis, Iron  Mountain  &  Southern  Railway  Company,  for  caus- 
ing the  death  of  plaintiffs1  father,  Charles  McPherson,  an  engineer  in  defend- 
-ant's  employ.  The  petition  averred  that  decedent's  death  was  caused  by  his 
engine  being  thrown  from  the  track  while  he  was  in  the  discharge  of  his  du- 
ties; that  he  was  at  the  time  free  from  any  negligence  contributing  to  tbe  ac- 
cident; and  that  the  engine  was  thrown  from  the  track  solely  and  directly  by 
reason  of  defendant's  negligence  in  failing  to  keep  its  track  in  repair  and  in  a 
suitable  condition  for  tbe  passage  of  its  cars  and  engines.  The  petition  fur- 
ther averred  that  such  defective  and  dangerous  condition  of  the  track  was 
caused  by  reason  of  the  natural  drain  of  water  being  interrupted  by  defend- 
ant's track,  and  no  proper  outlet  provided  to  allow  said  water  to  flow  off; 
that  thereby,  whenever  it  rained,  said  water  overflowed  the  track  of  the  de- 
fendant, and  rendered  it  dangerous  for  engines  and  cars  to  pass  over  the  same; 
that  by  reason  of  said  water  being  so  caused  to  accumulate  against  and  over 
said  track,  the  soil  was  washed  out  under  said  track,  and  upon  said  engine 
coming  upon  said  track  it  gave  away,  and  caused  tbe  engine  to  be  thrown 
from  the  track,  and  said  Charles  McPherson  to  be  killed,  as  aforesaid. 

Defendant,  in  its  answer,  admitted  the  killing  of  plaintiffs'  father  in  the 
manner  averred  in  the  petition,  but  denied  that  he  was  not  guilty  of  any  con* 
•tributary  negligence;  denied  that  the  engine  was  thrown  from  the  track  by 
xeason  of  defendant's  negligence  in  failing  to  keep  its  track  in  repair  or  in 
.suitable  condition  for  the  passage  of  its  cars  and  engines;  denied  that  the 
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track,  at  the  place  of  the  accident,  was  in  a  defective  and  dangerous  condi- 
tion, by  reason  of  the  natural  drain  of  the  water  being  interrupted  by  said 
track,  and  no  proper  outlet  provided  for  said  water.  It  then  averred  that  all 
proper  and  necessary  water-ways  and  culverts  had  been  and  were  constructed 
and  existing  at  the  time  of  and  near  the  place  of  said  accident,  amply  suffi- 
cient to  carry  off  all  the  water  accustomed  to  fall  or  flow  at  or  near  said  point, 
for  more  than  20  years  prior  thereto;  that  just  previous  to,  and  at  the  time  of, 
the  accident,  (which  occurred  in  the  night-time,)  an  extraordinary,  sudden, 
and  unprecedented  rain-storm  occurred,  or  a  water-spout  burst  at  and  near 
the  place  of  the  accident,  of  such  violence  and  extent  as  to  cause  wood  and 
stones  to  be  thrown  against  said  track,  and  move  and  break  down  the  same; 
that  after  the  occurrence  of  said  storm,  and  before  the  happening  of  the  ac- 
cident, defendant's  section-men  or  track  repairers  had  no  time  or  opportunity 
to  go  to  or  over  said  track  and  ascertain  its  condition. 

The  seventh  instruction  given  by  the  court,  of  its  own  motion,  referred  to 
in  the  opinion,  and  necessary  to  an  understanding  thereof,  was  to  the  effect 
that  if  the  jury,  after  considering  the  other  instructions  given  in  the  cause, 
decided  to  find  for  the  plaintiffs,  they  should  assess  the  damages,  and  author- 
ized them  to  fix  the  damages  at  the  maximum  sum  of  $6,000,  fixed  by  statute. 
Defendant  objected  to  this  instruction  on  the  ground  thatit  did  not  tell  the 
jury  to  consider  the  evidence  as  well  as  the  instructions,  and  on  the  ground 
that,  there  being  no  evidence  as  to  what  deceased  was  earning,  or  could  earn, 
at  the  time  of  his  death,  the  verdict  should  have  been  limited  to  nominal  dam- 
ages. There  was  a  judgment  for  plaintiffs,  defendant's  motion  for  a  new 
trial  was  overruled,  and  it  appealed  to  the  St.  Louis  court  of  appeals,  where 
the  judgment  was  affirmed,  and  defendant  now  appeals  to  this  court. 

Bennett  Pike,  for  appellant.    A.  R.  Taylor  and  P.  Leahy  >  for  respondents. 

Bat,  0.  J.  This  is  a  suit  by  plaintiffs,  by  next  friend,  in  the  circuit  court 
of  the  city  of  St.  Louis,  to  recover  damages  for  the  death  of  their  father, 
Charles  McPherson,  who  was  killed  by  the  derailment  of  a  passenger  train  on 
defendant's  railway  near  Bismarck,  Mo.,  while  he  was  in  charge  of  the  engine 
drawing  the  train,  as  locomotive  engineer.  The  trial  resulted  in  a  verdict 
and  judgment  for  plaintiffs.  At  the  conclusion  of  the  evidence  in  plaintiffs' 
behalf  an  instruction  in  the  nature  of  a  demurrer  to  the  evidence  was  asked 
by  defendant,  and  was  refused  by  the  court,  and  this  action  is  the  first  ground 
of  error  complained  of  in  this  court.  By  putting  in  its  own  evidence  defend- 
ant thereby  waived  its  exception  in  this  behalf,  except  that  the  court  may  con- 
sider the  same  in  connection  with  all  the  evidenee  in  the  cause,  as  we  have 
recently  held  in  the  cases  of  Botmn  v*  Railroad  Co.,  95  Mo.  268, 8  6.  W.  Rep. 
230,  and  Gumther  v.  Railroad  Co..  96  Mo.  288,  8  S.  W.  Kep.  871. 

A  further  exception  was  saved  to  the  action  of  the  court  in  overruling  de- 
fendant's objections  to  the  following  question:  "Question.  State  what  the  re- 
sult of  your  examination  was,  as  to  the  capacity  of  those  culverts,  to  carry 
away  waters  that  accumulated  there  in  time  of  freshets."  The  objections 
thereto  were  incompetency,  and  because  the  question  called  for  an  answer 
that  required  expert  knowledge  and  skill,  of  which  it  was  not  shown  that  the 
witness  was  possessed.  The  question  was  addressed  to  the  witness  John  W. 
Denton,  who  ha^i  no  knowledge  of  engineering,  but  was  a  farmer  of  the  im- 
mediate locality,  having  lived  there  all  his  life,  and  within  200  or  800  feet  of 
said  culvert.  Prior  to  the  question  objected  to  said  witness  had  testified, 
and,  we  believe,  without  objection,  that  the  culvert  above  the  wreck  consisted 
of  two  box-holes,  about  four  feet  square,  with  a  partition  wall  between  them, 
and  that  the  culvert  was  too  small  for  the  amount  of  water  that  had  to  go 
through  it.  In  answer  to  the  above  question,  he  testified  that  the  capacity 
was  not  large  enough  to  carry  away  any  ordinary  waters  that  accumulated 
there  as  the  result  of  a  freshet,  and  that  the  drift,  leaves,  and  logs  of  any  or- 
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dinary  flood  were  likely  to  choke  up  and  dam  the  culvert.  His  testimony  fur- 
ther contains  some  accounts  or  descriptions  of  the  adjacent  country,  and  his 
estimate  of  the  drainage  of  the  locality. 

Even  if  the  question  is  to  be  regarded  as  a  calling  for  the  opinion  of  the 
witness,  and  even  if  portions  of  the  evidence  as  to  the  capacity  and  sufficiency 
of  the  culvert  are  to  be  regarded  as  containing  his  opinion  on  these  subjects, 
the  question  and  evidence  were,  we  think,  nevertheless  admissible  and  receiv- 
able. The  inquiry  does  not  involve  any  unmixed  question  of  science  and 
skill,  but  was  one  on  which  the  judgments  of  ordinary  persons,  having  suffi- 
cient opportunity  for  personal  observation,  and  giving  in  their  testimony  the 
facts  of  their  observation,  might  properly  be  received  for  such  comparison 
and  weigtt  as  the  jury  might  see  At  to  give  them.  In  Porter  v.  Manu- 
facturing Co.,  17  Conn.  249,  a  similar  question  as  to  whether  a  certain  dam 
was  capable  of  sustaining  the  water  accumulated  by  it  suddenly  in  time  of 
freshets  was  considered,  and  the  opinions  of  witnesses  with  no  peculiar  knowl- 
edge or  skill  as  to  the  construction  of  such  embankments  having  been  received 
in  evidence,  the  court  say:  " The  judgment  or  opinion  of  these  witnesses  as 
practical  and  observing  men  was  sought  on  this  point  on  the  facts  within 
their  knowledge,  and  to  which  they  testified.  *  *  *  The  opinions  of 
such  persons  on  a  question  of  this  description,  although  possessing  no  pecul- 
iar skill  on  the  subject,  would  ordinarily  be  more  satisfactory  to  the  minds  of 
the  triers  than  those  of  scientific  men  who  were  personally  unacquainted  with 
the  facts  in  the  case,  and  to  preclude  them  from  giving  their  opinion  on  the 
subject  in  connection  with  the  facts  testified  to  by  them  would  be  to  close  an 
ordinary  and  important  avenue  to  truth."  The  question  and  evidence  in  that 
behalf  was,  we  think,  competent  and  admissible.  See,  also,  Dunham's  Ap- 
peal, 27  Conn.  192;  Hardy  v.  Merrill,  56  N.  H.  227,  and  cases  cited. 

Defendant  also  objected  upon  the  ground  of  incompetency  to  a  further  ques- 
tion asked  this  same  witness,  as  follows:  "Did  the  traces  of  this  storm,  which 
were  found  next  morning,  show  to  yon  that  it  was  anything  greater  than 
storms  that  you  have  seen  before?"  to  which  he  answered:  "No,  sir;  it  did 
not.  Didn't  appear  to  be  to  me.  In  fact  I  have  seen  traces  of  water  higher, 
right  there  at  our  house,  than  it  was  at  the  time  of  this  freshet  before  the 
wreck. "  The  question  and  evidence  were  manifestly  competent  and  pertinent, 
as  they  tended  to  show  that  the  storm  was  not  an  extraordinary,  or  even  an 
unusual  one,  the  character  of  the  storm  being  a  principal  inquiry  and  defense 
in  the  cause. 

Nor  do  we  perceive  any  reversible  error  in  the  exclusion  of  the  offer  of  de- 
fendant to  show  by  the  witnesses  Matner  and  Flad  that  James  H.  MorJey,  un- 
der whose  supervision  the  railroad  was  constructed,  was  a  competent  and  skill- 
ful engineer,  inasmuch  as  said  Morley  and  said  Matner  and  Flad  all  testified 
that  the  railroad  was  in  all  respects  properly  and  skillfully  constructed. 

In  the  matter  of  instructions,  the  first,  given  by  the  court  of  its  own  mo-  . 
tion,  is  complained  of,  and  is  as  follows:  M(l)  If  the  jury  find  from  the  evi- 
dence that  Winifred  and  Reginald  McPherson  were,  on  May  9, 1880,  the  minor 
children  of  Charles  McPherson,  and  that  on  May  6, 1881,  Jennie  McPherson 
was  appointed  by  the  clerk  of  this  court,  Charles  F.  Vogel,  as  next  friend  of 
said  minors;  and  if  they  further  find  from  the  evidence  that  the  death  of 
Charles  McPherson  was  directly  and  solely  occasioned  by  the  failure  of  defend- 
ant to  keep  its  track  in  a  reasonably  safe  condition  for  the  passage  of  its  trains, 
(at  the  point  where  the  accident  to  Charles  McPherson  took  place.)  in  failing 
and  neglecting  to  provide  a  reasonably  suitable  culvert  to  discharge,  in  case  of 
all  usual  and  ordinary  raid -storm  3  and  freshets  at  that  place,  the  water  which 
would  there  accumulate,  sufficiently  to  render  said  railroad  track  at  that  point 
reasonably  safe  for  the  passage  of  trains,  or  in  failing  to  maintain  said  culvert 
in  a  reasonably  fit  condition  to  so  discbarge  such  water  in  all  usual  and  ordi- 
nary rain-storms,  so  as  to  leave  said  track  there  in  a  reasonably  safe  condition 
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for  the  passage  of  trains;  and  if  the  jury  further  find  from  the  evidence  that 
at  and  before  said  accident,  the  deceased,  Charles  McPherson,  was  exercising 
ordinary  care  and  vigilance  on  his  part  to  avoid  danger,*— then  the  jury  should 
return  a  verdict  for  plaintiffs."  There  was,  we  think,  evidence  in  plaintiffs' 
behalf  which  tended  with  more  or  less  force  to  show  that  the  rain  in  question 
was  not  extraordinary  or  unprecedented  in  that  locality,  and  that  the  culverts 
or  water-ways  provided  were  insufficient  to  carry  off  the  waters  of  ordinary, 
and  not  unusual,  though  heavy,  rains.  The  defendant  was  not  bound  to  pro- 
vide against  an  unprecedented  flood*  but  was  bound  to  provide  sufficient  cul- 
verts or  other  means  for  the  escape  of  water  which  its  embankments  and  ex- 
cavations might  collect,  in  any  storm  or  rain,  not  extraordinary  iynaracter 
and  violence;  and  if,  upon  the  occasion  in  question,  the  railroad  stnmure  gave 
way  under  the  engine  and  train  under  the  supposed  circumstances  of  the  in- 
structions, its  liability  for  resulting  injury  is,  we  think,  clear.  Shear.  &  R. 
Neg.  §§  444,  445,  448;  Stoker  v.  Railroad  Co.,  91  Mo.  509,  517-519,  4 
8.  W.  Rep.  389.  Nor  do  we  think  this  instruction  vulnerable  to  the  criticism 
that  it  fails  to  meet  the  issues  made  by  the  pleading  or  the  evidence  in  the 
cause.  It  embraces,  we  may  observe,  tbe  inquiry  as  to  the  conduct  of  said  en- 
gineer which  the  answer  charged  to  have  been  negligent,  and  a  finding  of  the 
facts  submitted  therein  would  necessarily  involve  the  inquiry  as  to  the  further 
special  defense  that  the  injury  to  the  railroad,  and  the  death  of  said  engineer, 
were  the  result  of  an  extraordinary  storm.  This  special  defense  just  men- 
tioned was  very  clearly  put  to  the  jury  in  the  second  and  fourth  instructions 
given  at  defendant's  instance,  and  these,  together  with  the  third,  also  given 
for  defendant,  and  those  given  by  the  court  of  its  own  motion,  obviated  the 
necessity  for  giving  the  ninth,  tenth,  and  eleventh  asked  by  defendant. 

The  seventh,  also  given  by  tbe  court  of  its  own  motion,  is  somewhat  faulty 
in  construction,  but  the  omission  of  the  word  "evidence1'  therefrom  furnishes 
no  sufficient  ground  for  reversal  of  the  judgment.  Nor  do  we  think  it  incor- 
rect as  to  the  measure  of  damages  which  is  declared  to  be  a  fair  and.  reasona- 
ble compensation  to  the  infant  plaintiffs  for  the  loss  of  their  father's  services 
as  a  means  of  support  during  their  minority.  Btoherv.  Railroad  Co.,  91  Mo. 
509,  517-519,  4  S.  W,  Rep.  389. 

There  is  another  incident  of  the  trial  which  remains  to  be  considered.  After 
the  jury  had  retired,  and  had  been  deliberating  several  hours*  perhaps,  upon 
their  verdict,  the  foreman  of  the  jury  sent  the  court  a  communication  in  sub- 
stance that  two  men  in  the  panel  claimed  it  to  be  unjust  for  employes  to  re- 
cover damages  in  consequence  of  injuries  sustained  while  in  the  discbarge  of 
their  duties.  The  court,  it  seems,  also  received,  at  the  same  time,  a  further 
communication,  signed  by  two  of  the  jurors,  who,  it  seems,  were  not  the  dis- 
senting jurors,  stating  in  substance  that  after  n  umerous  ballots  and  trials  they 
were  convinced  that  it  would  be  impossible  to  agree,  and  further  stating  that 
the  jury-room  was  so  damp  as  to  render  it  unhealthy  to  be  kept  there.  The 
record  further  shows  that  tbe  court,  after  receiving  said  communication  from 
the  foreman  and  said  two  jurymen*  immediately  caused  tbe  jury  to  be  brought 
into  court,  and  in  answer  to  said  communications,  and  "having  first  sent  the 
sheriff  to  look  for  defendant's  attorney,  and  he  not  being  able  to  find  him,  and 
in  presence  of  R.  P.  Durphy,  one  of  defendant's  agents  or  employes,  and  with- 
out other  notice  to  defendant,  or  its  attorney,  and  not  in  the  presence  of  said 
attorney,"  addressed  them  certain  remarks,  which  are  preserved  in  the  record, 
and  which,  together  with  said  action  of  the  court,  are  complained  of  by  de- 
fendant. 

With  reference  to  tbe  remarks  themselves,  we  may  observe  that  they  are  not 
subject  to  the  same  objections  as  were  those  of  the  trial  court  in  Eden*  v.  Rail- 
road Co.,  72  Mo.  212,  to  which  we  are  cited,  and  which  were  disapproved  by 
this  court.  The  jury  in  this  case  were  brought  into  court,  and  told  that  as 
aids  to  the  court,  and  to  avoid  a  waste  of  time,  incident  to  their  disagreement. 
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their  conference  should  be  had  together  in  a  spirit  of  fair  investigation  of  the 
cause,  with  a  view  of  reaching  a  verdict  if  possible;  bnt  at  the  same  time  the 
jury  is  also  expressly  told  that  no  juror  is  to  be  expected  to  surrender  his  hon- 
est convictions  or  opinions  merely  to  reach  an  agreement.  The  jury  were  fur- 
ther told  to  return  to  their  retirement  for  a  short  time  longer,  to  see  if  they 
could  not  reach  a  verdict,  and  with  the  plain  intimation  that  if,  upon  a  further 
short  consultation,  they  were  still  unable  to  agree,  they  would  then  be  finally 
discharged.  Communications  with  the  jury,  not  made  in  open  court,  and  in 
the  presence  and  with  the  knowledge  of  the  parties  or  their  attorneys,  have 
been  frequently  condemned.  Public  policy  unquestionably  requires  that  com- 
munications ought  not,  even  in  civil  cases,  to  take  place  between  judge  and 
jury  unless  in  open  court,  and,  if  practicable,  in  the  presence  of  the  respective 
parties  and  their  counsel.  This  whole  subject  was  fully  considered  by  this 
court  in  the  case  of  Chouteau  v.  Iron-Works,  94  Mo.  401,  7  8.  W.  Bep.  467, 
and  we  adhere  to  the  views  as  there  expressed;  but  in  order  to  sustain  the 
position  of  defendant  in  the  case  at  bar,  we  will,  we  think,  have  to  go  some- 
what further,  and  hold  that  the  absence  of  counsel  will,  ipso  facto,  require 
a  reversal  of  the  judgment  rendered  in  the  cause,  although  it  may  further  ap- 
pear that  the  trial  court  found  it  impracticable,  after  reasonable  effort  through 
its  sheriff,  to  secure  his  attendance,  and  although  the  communication  itself 
may  not  apply  to  any  evidence  in  the  cause,  or  to  the  instructions,  except  to 
say  that  those  received  are  the  rules  of  law  which  govern  the  case,  and  should 
be  accepted  and  followed,  and  in  itself  may  be  a  proper  one,  if  made  in  open 
court,  and  in  the  presence  of  counsel.  We  are  not  satisfied  we  ought  to  go  so 
far.  The  language  of  this  court  in  the  case  of  Chouteau  v.  Iron+Works, 
supra,  on  this  question  is  as  follows:  "Many  courts  of  last  resort  in  the  United 
States  have  held  that  communications  ought  not  to  take  place  between  the  judge 
and  jury,  after  the  cause  has  been  submitted  to  them,  except  in  open  court, 
and,  if  practicable,  in  the  presence  of  counsel  in  the  cause."  Other  authori- 
ties elsewhere  use  the  same  language  or  qualification  as  above. 

In  respect  to  the  search  by  the  officer  for  the  absent  counsel  the  facts  are  not 
all  before  us  or  preserved  except  as  indicated.  Where  the  officer  went,  whether 
to  other  court  rooms,  to  the  office  or  house  of  counsel,  or  to  suck  places  as  f  yom 
his  habits  he  might  be  deemed  likely  to  be,  and  what  time  had  elapsed  before 
his  return  with  his  said  report, — none  of  these  matters  appear;  but  in  view  of 
his  being  a  public  officer,  acting  in  behalf  of  the  court,  and  that  the  trial  court 
had  the  facts  and  circumstances  fully  before  it,  we  think  we  must  assume  that 
the  effort  of  the  officer  to  secure  the  attendance  of  counsel  was  a  reasonable 
one,  and  that  the  court  might,  upon  his  said  report,  properly  conclude  that  it 
was  impracticable  to  secure  the  presence  of  said  counsel  in  a  reasonable  time. 
There  are,  we  think,  grave  objections  of  public  policy  against  arresting  judg- 
ments in  such  instances,  upon  the  mere  absence  of  counsel,  after  proper  at- 
tempts by  the  court  to  secure  their  attendance,  for  this  would  enable  counsel, 
by  neglecting  to  attend  court,  or  by  voluntary  and  unreasonable  absence,  to 
Interfere  unreasonably  with  the  business  of  the  court  and  further  progress  of 
the  cause.  Again ,  a  due  regard  for  the  efficient  administration  of  the  law  will 
not  permit  jurors  alone  to  determine  when  their  deliberations  as  to  their  ver- 
dict shall  cease,  but  requires  that  the  trial  courts  have  a  large  and  reasonable 
discretion  in  this  behalf. 

Under  all  the  circumstances  of  the  case  now  before  os,  in  view  of  the  un- 
successful effort  of  the  court,  through  the  sheriff,  to  obtain  the  presence  of 
counsel,  and  in  view  of  the  cautions  and  limitations  contained  in  the  remarks 
in  question,  such  as  that  no  juror  was  expected  to  surrender  any  honest  con- 
viction he  might  have  in  the  cause,  and  the  intimation  that  the  jury  would  be 
discharged  if  they  failed  to  agree  after  a  further  conference  for  a  short  time, 
we  feel  constrained  to  acquiesce  in  the  action  of  the  trial  court  in  respect  to 
said  communication  with  the  jury  so  held  in  open  court,  and  therefore  over- 
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rule  defendant's  said  exception  in  this  behalf.    This,  leads  to  an  affirmance  of 
the  judgment,  and  it  is  accordingly  so  ordered. 
All  concur,  except  Babolay,  J.,  not  sitting. 


Sullivan  ©.  Missouri  Pao.  By.  Go. 
(Supreme  Court  of  Missouri.    February  18, 1880.) 

1.  Death  bt  Weohoful  Act— Pleading— Cowplaxbt. 

A  petition,  in  an  action  for  the  wrongful  death  of  plaintiff's  intestate,  which  sets 
.  out  particularly  the  circumstances  attending  the  killing,  and  alleges  that  his  death 
was  occasioned  by  the  negligence  of  defendant's  servants,  while  running,  conduct- 
ing, and  managing  a  train  of  cars,  is  good,  as  against  an  objection  to  the  introduc- 
tion of  evidence,  that  it  fails  to  state  any  specific  aot  of  negligence.1 

2.  Master  and  Sbbvaut— Ihjubt  to  Empi>otb— CJontbibutort  Nbouobxob. 

Plaintiffs  intestate,  a  track  hand,  while  standing  on  the  track  watching  some 
men  loading  cars  witn  a  steam-shovel,  was  struck  by  the  locomotive  of  a  passenger 
train,  which  came  around  a  curve,  on  a  down  grade,  at  the  rate  of  from  90  to  85 
miles  per  hour.  Intestate  could  have  seen  the  locomotive,  and  been  seen  by  the 
train-men,  for  a  distance  of  about  200  yards.  A  witness  for  plaintiff,  who  saw  the 
locomotive  distant  about  150  yards,  testified  that  no  signal  was  given  or  effort  made 
to  stop  the  locomotive  until  intestate  was  struck.  The  fireman,  who  saw  intestate 
when  at  a  distance  of  100  yards,  and  the  engineer,  who  saw  him  at  50  yards,  testi- 
fied to  signals  and  efforts  to  stop  the  locomotive.  They  also  knew  that  men  were 
working  at  this  point  on  the  road.  Held,  that  it  was  proper  to  refuse  to  charge 
that  plaintiff  could  not  recover. 
8.  Same— Fellow-Servants. 

The  engineer  and  firemen  in  charge  of  the  passenger  train  were  not  fellow-serv- 
ants of  the  section  hand.* 

4.  Death  bt  Wbokoful  Act— Mbasubs  of  Damages. 

Rev.  St.  Mo.  1 2121,  provides  that  "whenever  any  person  shall  die  from  any  in- 
Jury  resulting  from  or  occasioned  by  the  negligence  •  •  •  of  any  servant  or 
employe, "  while  running  a  train  of  cars,  his  representatives  may  recover  $5,000 
damages,  provided  the  person  would  have  had  a  cause  of  action  had  death  not  re- 
sulted. A  subsequent  clause  provides  for  damages  when  any  passenger  shall  be 
Injured  by  any  defect  or  insufficiency  in  machinery,  etc.  Held,  that  the  first  clause 
is  not  limited  to  passengers,  but  also  includes  the  case  of  an  employe  whose  death 
.is  not  occasioned  by  a  fellow-servant. 

5.  Depositions— Cause  fob  Taking— Review  of  Objections. 

The  Missouri  statutes  relating  to  depositions  provide  that  the  facts  authorising 
the  reading  of  a  deposition  maybe  established  oy  the  testimony  of  the  deposing 
witness,  or  the  certificate  of  the  officer  taking  the  same,  and  in  some  instances  it 
is  not  necessary  that  the  witness  should  reside  out  of  the  county  where  the  trial  is 
had.  Held  that,  where  the  officer's  certificate  is  not  preserved  on  the  record,  the 
appellate  court  cannot  review  an  objection  that  there  is  nothing  to  show  that  the 
witnesses  were  not  within  the  jurisdiction  of  the  court 

Appeal  from  circuit  court,  Jackson  county;  J.  H.  Slotbr.  Judge. 
Thos.  J.  Portia  and  Adams  #  Bowles,  for  appellant.     Warner,  Dean  <t 
Hagerman  and  J7.  A.  Andrews,  for  respondent. 

Black,  J.  The  plaintiff  is  the  widow  of  Patrick  Sullivan.  He  was  killed 
by  a  passenger  train  on  the  defendant's  road,  and  she  sued  for  and  recovered 
#5,000  damages,  basing  her  cause  of  action  on  section  2121,  Rev.  St.,  known 
as  the  second  section  of  the  damage  act.  The  petition  states  that  deceased 
was  a  track  hand,  his  duties  being  that  of  a  track  walker  over  a  section  of  the 
road;  and  it  then  proceeds  to  state  "that  while  so  engaged,  on  the  8th  day  of 

1  Concerning  the  requisites  and  sufficiency  ef  the  averments  in  actions  for  negligent 
injuries,  see  Johnston  v.  Railway  Co..  (Mo.)  0  8.  W.  Rep,  790,  and  note;  Railroad  Co. 
V.  Crist,  (Ind.)  19  N.  B.  Rep.  810;  Railway  Co.  v.  Watson,  (Tex.)  ante,  781. 

■  As  to  who  are  fellow-servants,  within  the  rule  exempting  the  master  from  liability 
for  injuries  to  one  caused  by  the  negligence  of  the  other,  see  Woloott  v.  8tudebaker,M 
Fed.  Rep.  8,  and  note;  Brown  v.  Sullivan,  (Tex.)  ante,  288,  and  note;  Railway  Co.  v. 
Welch,  frex.)  ante,  589. 
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May,  1885,  he  was  run  upon,  injured,  and  killed  by  the  locomotive  and  cars 
of  defendant,  known  as  the  morning  Lexington  train  west,  and  resulting 
from  or  occasioned  by  the  negligence  of  the  officers,  servants,  or  employes  of 
defendant,  while  running,  conducting,  or  managing  said  locomotive  and  train 
of  cars;  that  the  said  train  was  out-of  time,  and  under  the  control  and  man- 
agement of  one  Fitzgerald  as  conductor,  and  one  O'Donnell  as  engineer, — all 
at  or  near  Rock  creek,  in  said  county  and  state  aforesaid,  on  the  line  of  de- 
fendant's railway. " 

1.  The  objection  to  the  petition,  made  by  way  of  an  objection  to  the  intro- 
duction of  any  evidence,  seems  to  be  that  it  does  not  state  any  specific  act  of 
negligence;  and  in  support  of  this  position  we  are  cited  to  Qurley  v.  Railway 
Co.,  93  Mo.  445,  6  S.  W.  Rep.  218.  The  rule  of  that  case  is  that  it  is  good 
and  sufficient  pleading  to  set  out  and  describe  the  acts  done  with  a  reasonable 
degree  of  particularity,  and  then  allege  that  they  were  negligently  done.  In 
this  case  the  petition  sets  out  circumstances  as  a  matter  of  inducement  to  the 
unnecessary  extent  of  stating  the  names  of  the  conductor  and  engineer  in 
charge  of  the  train.  It  states  that  Sullivan  was  run  upon  and  killed  by  the 
designated  train,  and  that  his  death  was  occasioned  by  the  negligence  of  the 
defendant's  servants  while  running,  conducting,  and  managing  the  locomo- 
tive and  train  of  cars.  The  petition  is  clearly  within  the  rule  of  the  case  be- 
fore cited.  It  would  be  good  as  against  a  demurrer  making  this  specific  ob- 
jection, and,  that  being  so,  it  is  certainly  good  as  against  an  objection  made 
to  the  introduction  of  any  evidence,  after  answer  and  on  trial  of  the  cause. 

2.  It  is  next  insisted  that  the  court  erred  in  refusing  to  instruct  the  jury 
that  upon  the  pleading  and  evidence  plaintiff  could  not  recover.  The  evi- 
dence shows  that  deceased  had  been  in  the  employ  of  the  defendant  for  about 
10  years.  On  the  day  in  question  he  walked  over  his  section  of  about  four 
miles,  and  then  back  to  a  place  where  some  men  were  loading  a  train  of  dirt 
<jars  with  a  steam-shovel.  The  dirt  cars  stood  on  a  side  track,  and  the  shovel 
was  some  30  or  more  feet  to  the  north  of  the  main  track.  Sullivan  stood 
upon  the  north  end  of  a  tie  of  the  main  track,  facing  the  shovel,  with  a 
wrench  and  spike-maul  on  his  right  shoulder.  While  in  this  position  the 
passenger  train  going  west  came  around  a  curve,  hit,  and  killed  him.  At  the 
time  Sullivan  was  talking  to  some  men,  and  was  watching  the  shovel.  The 
machinery  and  chains  used  in  operating  it  made  considerable  noise,  so  that  he 
evidently  did  not  hear  the  coming  train,  nor  did  he  see  it.  He  could  have 
seen  it  for  a  distance  of  about  200  yards,  most  of  the  witnesses  say,  and  they 
say  the  engineer  could  have  seen  him  for  a  like  distance.  The  train  was  a 
regular  west-bound  train,  about  10  to  20  minutes  behind  time,  and  going 
down  grade  at  a  rate  of  speed  estimated  from  20  to  85  miles  per  hour.  One 
witness,  who  was  at  work  with  the  shovel,  says  he  saw  the  train  when  100  or 
150  yards  away;  that  the  engineer  was  watching  the  shovel,  and  continued  to 
watch  it  until  he  came  up  to  Sullivan ;  that  he  heard  no  bell,  but  heard  a 
sharp  whistle  from  the  engine  just  as  it  hit  Sullivan;  and  that  no  effort  was 
made  to  stop  the  train  previous  to  that  moment. 

For  the  defendant  the  fireman  on  the  passenger  engine  testified  that  be  saw 
Sullivan  when  about  100  yards  away.  He  says:  "As  soon  as  I  saw  him,  I 
rang  the  bell.  I  didn't  see  him  any  more.  He  was  looking  at  the  steam- 
shovel,  and  about  that  time  I  turned  the  curve,  and  I  told  the  engineer  there 
was  a  man  on  the  track."  The  engineer  says  he  saw  Sullivan  when  about  50 
yards  away;  that  he  could  not  see  him  at  a  greater  distance  from  his  side  of 
the  engine,  because  of  the  curve.  He  testified:  "I  was  going  west  on  train 
43,  and  about  a  quarter  of  a  mile  this  side  of  Rock  creek  there  was  a  steam- 
shovel  working  there,  and  Mr.  Sullivan  was  standing  on  the  end  of  one  tie 
looking  at  the  steam-shovel  working,  as  I  went  around  the  curve.  I  whistled 
at  him  several  times,  but  he  couldn't  take  his  eyes  off,  it  seems,  the  steam- 
shovel.    He  just  seemed  paralyzed,  looking  at  the  steam-shovel.    I  could  not 
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attract  bis  attention  witb  the  whistle,  and  when  I  saw  him  still  there  I  set  the 
air-brakes.    I  did  all  I  could  to  attract  his  attention,  but  I  couldn't  do  it." 

Sullivan  was  not  a  wrong-doer  because  on  the  track.  He  was  where  he  had 
a  right  to  be;  and,  while  there  is  evidence  tending  to  show  that  he  was  guilty 
of  negligence,  there  is  evidence  tending  to  show  that  his  life  could  have  been 
saved  by  the  use  of  ordinary  care  on  the  part  of  the  engineer  and  fireman,  and 
that  they  failed  to  exercise  that  care.  Indeed,  although  the  fireman  and  en- 
gineer saw  Sullivan  on  the  track,  and  saw  that  his  attention  was  attracted  to 
the  steam-shovel,  still  there  is  evidence  that  no  signal  was  given  until  the  in- 
stant the  engine  struck  him.  The  fireman  and  engineer  knew  that  a  gang  of 
men  were  working  at  the  point  where  the  deceased  was  killed,  and  it  was 
their  duty  to  keep  careful  watch,  and  especially  so,  in  view  of  the  curve, 
which  prevented  an  approaching  train  from  being  seen  until  within  about 
200  or  250  yards  of  the  place  of  the  accident.  The  court  committed  no  error 
in  refusing  to  give  the  instruction  in  question. 

3.  The  point  made  that  the  deceased  was  a  fellow-servant  with  those  in 
charge  of  the  train,  and  for  that  reason  the  plaintiff  cannot  recover,  cannot 
be  sustained.  We  have  held  that  a  car-repairer  at  a  station  and  a  train-man 
are  not  fellow-servants,  within  the  meaning  of  the  rule  that  exempts  the  com- 
pany from  liability  to  a  servant  for  injury  occasioned  by  the  negligence  of 
another  servant,  {Condon  v.  Railroad  Co.,  78  Mo.  567;)  nor  are  section  fore- 
men and  switchmen  fellow-servants,  (Hall  v.  Railroad  Co.,)  74  Mo.  298. 
The  rule  of  exemption  is  based  upon  the  assumption  that  the  servants  are  en- 
gaged in  a  common  employment.  While  there  is  much  diversity  of  opinion 
as  to  what  will,  and  what  will  not,  constitute  a  common  employment,  this 
section  man  and  the  servants  in  charge  of  the  passenger  train  were  engaged 
in  different  departments  of  the  general  business  in  which  defendant  was 
engaged,  and  were  not  fellow-servants.  Cases  are  cited  which  go  further, 
and  hold  that  servants  are  not  fellow-servants  where  the  relation  is  much 
more  intimate  than  that  of  the  deceased  and  persons  in  charge  of  the  train  in 
question,  but  we  confine  our  present  ruling  to  the  facts  of  the  case  before  us. 

4.  The  further  point  is  made  that,  this  being  an  action  by  the  representa- 
tive of  an  employe,  the  court  erred  in  fixing  the  damages  at  $5,000.  In  other 
words,  the  contention  is  that  the  case  is  not  within  the  second  section  of  the 
damage  act.  The  case  of  Proctor  v.  Railroad  Co.,  64  Mo.  112,  decides,  and 
decides  only,  that  the  words  "any  person"  do  not  include  the  case  of  a  servant 
whose  death  is  occasioned  by  the  negligence  of  a  fellow-servant.  Consider- 
ing the  second /third,  and  fourth  sections  together,  it  was  held  that  it  was  not 
the  object,  purpose,  or  intent  of  the  legislature  to  destroy  or  interfere  with 
the  rule  that  prohibits  a  servant  from  sustaining  an  action  against  the  master 
for  the  negligence  of  a  fellow-servant.  "The  master  himself  not  being  in 
fault,"  says  the  court,  "the  face  of  the  section  is  at  war  with  any  other  idea 
than  that  the  right  to  sue  was  intended  to  be  a  transmitted  right,  and  not  an 
original  right."  That  case  has  been  followed  to  the  present  time,  and  we 
still  adhere  to  the  ruling  there  made.  But  if  we  are  right  in  the  conclusion 
that  Sullivan  was  not  a  fellow-servant  with  the  servants  of  the  defendant, 
running  the  train  which  ran  over  and  killed  him,  then  the  Proctor  Case  is 
without  any  application  here.  The  statute  reads :  "  Whenever  any  person  shall 
die  from  any  injury  resulting  from  or  occasioned  by  the  negligence  ♦  ♦  » 
of  any  servant  or  employe,  while  running,  conducting,  or  managing  any  lo- 
comotive, car,  or  train  of  cars, "  etc. ;  and  a  subsequent  clause  goes  on  to  say: 
"And  when  any  passenger  shall  die  from  any  injury  resulting  from  or  occa- 
sioned by  any  defect  or  insufficiency  in  any  railroad,  or  machinery  thereof," 
etc.  It  will  be  seen  that,  in  case  of  death  resulting  from  defective  road  or 
machinery,  this  section  extends  to  passengers  only,  and  not  to  servants,  though 
they  may  have  a  cause  of  action  under  the  third  section,  but  not  even  under 
that  section,  if  the  death  be  the  result  of  the  negligence  of  a  fellow-servant. 
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Bat  the  first  clause  of  the  second  section  is  not  limited  to  passengers.  Under 
that  clause,  if  the  person  die  from  the  negligence  of  the  servant,  while  run- 
ning any  locomotive*  oar,  or  train  of  cars,  then  his  representatives  will  be  en- 
titled to  recover  65,000 damages;  provided  the  person  would  have  had  a  cause 
of  action  had  death  not  followed.  Sullivan,  therefore,  not  being  a  fellow- 
servaat  with  the  train-men,  the  plaintiff's  cause  of  action  comes  within  the 
said  second  section  of  the  damage  act. 

5.  The  objection  to  the  reading  of  the  depositions  of  Nicholson,  Gillett,  and 
Brittainsteine  is  that  there  is  nothing  to  show  that  the  witnesses  were  not 
within  the  Jurisdiction  of  the  court.  The  statute  provides  when  the  deposi- 
tion may  be  read,  and  in  some  instances  it  is  not  necessary  that  the  witness 
should  reside  out  of  the  county  where  the  trial  is  had,  or  be  more  than  40 
miles  from  the  place  of  trial.  The  statute  also  declares  that  the  facts  which 
will  authorize  the  reading  of  a  deposition  may  be  established  by  the  testimony 
of  the  deposing  witness,  or  the  certificate  of  the  officer  taking  the  same.  The 
certificate  of  the  officer  taking  these  depositions  is  not  preserved  in  the  record; 
and,  this  being  so,  we  must  indulge  in  the  presumption  that  the  certificate 
disclosed  a  proper  case  for  reading  the  depositions.  From  the  record  we  can- 
not tell  where  or  before  whom  the  depositions  were  taken.  The  whole  depo- 
sition, including  the  certificate  of  the  officer,  roust  be  preserved  in  the  record 
in  order  to  enable  us  to  review  such  an  objection  as  that  made  in  the  present 
case.    The  judgment  is  affirmed.    All  concur,  Babolay,  J.,  not  sitting. 


State  ex  rel.  Bayha  ©.  Kansas  City  Coubt  of  Appeals. 

(Supreme  Court  of  Missouri.    February  18, 1889.) 

1.  Appeai/— Practice— Right  to  Dismiss. 

Plaintiff  brought  an  action  to  have  declared  null  and  Told  certain  tax-bills  issued 
by  the  city  authorities  of  Kansas  City  against  his  property  to  one  of  the  defendants, 
for  tbe  construction  of  a  sewer,  and  by  him  assigned  to  his  co-defendant.  Plaintiff 
alleged  that  these  tax-bills  were  invalid  because  the  city  had  no  authority  to  con- 
struct  the  sewer,  but  that  they  were  an  apparent  Hen  against  his  property,  and  a 
cloud  on  his  title.  The  circuit  court  dismissed  his  petition,  and,  pending  an  appeal 
to  the  Kansas  City  court  of  appeals,  defendants  filed  a  motion  to  strike  the  appeal 
from  the  docket;  stating  that  they  had  caused  the  tax-bills  in  question  to  be  can- 
celed, and  had  deposited  them  with  the  clerk  for  plaintiff's  use,  and  had  paid  all 
costs.  Plaintiff  contended  that  he  was  prosecuting  the  suit  in  the  interest  of  other 
persona,  against  whose  property  similar  bills  had  been  issued,  who  were  contribut- 
ing to  tne  expenses  of  the  suit,  as  well  as  in  his  own  behalf,  for  the  purpose  of  hair- 
ing the  bills  declared  void  db  initio;  that  he  would  not  accept  the  proffered  satis- 
faction; and  that  he  had,  during  the  pendency  of  the  suit,  conveyed  the  property, 
with  covenants  against  incumbrance.  HeiUL  that  he  was  entitled  to  have  an  adju- 
dication as  to  the  validity  of  the  tax-bills,  ana  the  court  of  appeals  erred  in  striking 
his  appeal  from  the  docket 

ft.  Maxbaxus— From  Suramin  Coubt  to  Court  of  Affsals. 

The  supreme  court  of  Missouri  has  no  appellate  jurisdiction  over  the  Kansas  City 
court  of  appeals,  but  the  constitution  (amend.  1884,  §  8)  Rives  it M superintending 
control  over  the  courts  of  appeals  by  mandamus,  prohibition,  and  certiorari.™ 
Held,  that  mandamus  will  lie  to  compel  the  Kansas  City  court  of  appeals  to  rein- 
•tale  and  hear  the  appeal  in  the  above-stated  case. 

Petition  for  mandamus. 

The  relator,  John  Bayha,  brought  a  suit  in  the  circuit  court  of  Jackson 
county  against  William  Taylor  and  the  Armour  Bros.  Banking  Company,  ask- 
ing for  judgment  declaring  null  and  void  two  tax-bills  issued  by  the  city  en- 
gineer of  the  city  of  Kansas  against  property  owned  by  Bayha  to  Taylor,  in 
payment  for  tbe  construction  of  a  district  sewer,  and  held  by  the  banking  com- 
pany as  collateral  security.    Bayha  claimed  in  this  suit  that  these  tax-bills 

Digitized  by  VjOOQlC 


856  SOUTHWESTERN  REPORTER,  vol.  10.  [Mo. 

were  invalid,  because  the  city  had  no  authority  under  its  charter  to  cause  the 
sewer  to  be  built,  but  that  they  were,  nevertheless,  an  apparent  Jien  against 
the  property,  and  a  cloud  upon  his  title.  The  circuit  court  dismissed  the  pe- 
tition upon  a  hearing  of  the  case,  and  Bay  ha  appealed  to  the  Kansas  City  court 
of  appeals.  Errors  were  assigned  and  joined  in  by  the  parties,  and  the  case 
was  duly  submitted  to  the  court  for  its  decision,  and  was  taken  under  advise* 
ment.  While  the  case  was  in  this  position,  the  respondents,  Taylor  and  the 
banking  company,  filed  in  court,  against  the  objections  of  Bay  ha,  their  sug- 
gestion and  motion;  stating  that  they  had  caused  the  tax-bills,  regarding  which 
complaint  was  made  in  the  suit,  to  be  canceled  by  the  city  engineer  in  his 
office,  and  had  deposited  them,  marked  "Paid,"  with  the  clerk  of  the  court  for 
the  use  of  Bayha,  and  had  paid  all  the  costs  which  had  arisen,  or  might  arise, 
in  the  suit,  and  moving  the  court  to  abate  and  strike  from  the  docket  Bayha's 
appeal.  Bayha  resisted  the  motion,  and  showed  by  affidavits  that  he  had  not 
paid  the  tax-bills,  and  that  he  rejected  and  refused  to  accept  the  proffered  sat- 
isfaction ;  that  he  was  prosecuting  the  suit  in  the  interest  of  other  property 
owners  against  whose  property  similar  bills  had  been  issued,  and  who  were 
contributing  to  the  expenses  of  the  suit,  as  well  as  in  his  own  behalf,  for  the 
purpose  of  obtaining  an  adjudication  upon  the  legality  of  the  proceedings  under 
which  the  sewer  was  built;  that  the  object  of  his  suit  was  to  have  the  bills 
canceled  as  void  ab  initio;  and  that  he  was  entitled  to  an  adjudication  upon 
that  issue,  and  that  the  recent  offer  of  satisfaction  was  not  equivalent  to  such 
adjudication,  and  that  he  had,  during  the  pendency  of  the  suit,  conveyed  the 
property,  and  covenanted  generally  that  the  same  was  subject  to  no  incum- 
brance whatever;  and  he  demanded  that  the  court  proceed  and  decide  the  case. 
The  court,  however,  sustained  the  motion,  and  dismissed  the  appeal. 

Qage,  Ladd  cfc  Small,  for  petitioner.  Lathrop  £  Smith  and  Karnes  & 
Krauthoff,  for  respondent 

Sherwood,  C.  J.,  (after  stating  the  facts  as  above.)  This  is  an  original 
proceeding  in  this  court,  by  which  it  is  sought  to  compel  the  Kansas  City  court 
of  appeals  to  reinstate  a  cause  which  it  had  refused  to  hear  and  determine, 
and  had  stricken  from  its  docket.  The  statement  heretofore  made  sufficiently 
gives  the  facts  which  are  to  form  the  basis  of  the  present  adjudication. 

Those  facts  present  for  determination  two  salient  questions :  First,  whether 
this  court,  proceeding  on  the  basis  of  the  admitted  facts,  has  the  power  to  con- 
trol the  action  of  the  Kansas  City  court  of  appeals  in  the  manner  relator  de- 
mands; and,  second,  whether  the  facts  pleaded  by  the  defendants,  in  order  to 
induce  the  action  afterwards  taken  by  the  Kansas  City  court  of  appeals,  were 
such  as  fully  warranted  the  course  taken  by  that  court,  and  therefore  de- 
stroyed all  ground  of  complaint  on  the  part  of  the  relator,  and  all  occasion  for 
invoking  the  mandatory  authority  of  this  court.  These  questions,  for  obvious 
reasons,  will  be  considered  in  inverse  order. 

1.  As  already  stated,  the  relator,  by  bis  petition  filed  in  the  circuit  court, 
sought  to  have  declared  void  two  tax-bills,  on  the  ground  that  being  apparently 
valid,  and  apparently  a  lien  upon  his  property,  they  were  a  cloud  upon  his  title. 
After  hearing  the  cause,  the  circuit  court  dismissed  the  petition,  and  the  re- 
lator appealed  to  the  Kansas  City  court  of  appeals,  where  the  cause  was  sub- 
mitted on  briefs  and  argument.  After  such  submission,  the  defendants  pur- 
sued the  course  already  indicated,  and  the  point  presents  itself  whether  their 
action  justified  the  action  taken  by  the  Kansas  City  court  of  appeals  in  strik- 
ing the  cause  from  the  docket. 

The  subject  is  not  altogether  free  from  difficulty.  Cases  have  been  instanced 
to  justify  the  course  taken  by  the  court  of  appeals.  Thus  it  has  been  ruled 
that  if  a  party  against  whom  the  decree  went  in  the  trial  court  appealed,  and 
pending  the  appeal  availed  himself  of  that  decree,  by  accepting  and  receiving 
a  large  portion  of  the  money  deposited  to  his  use,  upon  the  matter  being 
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brought  to  the  attention  of  the  appellate  court;  in  the  proper  way,  he  would 
not  be  permitted  to  maintain  his  appeal.  Atkinson  v.  Tabor,  7  Colo.  195,  3 
Pac  Bep.  64.  So,  too,  in  York  Co.  v.  FewsU,  21  6.  G.  106,  both  parties  took 
an  appeal;  but,  pending  those  appeals,  the  attorney  for  the  adverse  party 
served  a  written  notice  upon  the  defendant's  attorneys,  consenting  to  a  refor- 
mation of  the  judgment,  and  it  was  thereupon  held  that,  owing  to  the  conces- 
sion thus  made,  the  appeal  of  the  defendant  was  disposed  of,  since  the  offer 
made  conceded  to  him  all  he  could  obtain  by  a  judgment  sustaining  bis  appeal. 

In  North  Carolina,  litigation  sprang  up  regarding  a  slave.  Pending  that 
litigation,  all  slaves  were  by  law  emancipated,  and  it  was  ruled  that  the  bill 
must  be  dismissed,  as  there  was  nothing  left  before  the  court  but  a  mere 
hypothetical  case.  Kidd  v.  Morrison,  Phil.  Eq.  81.  Another  cause  in  that 
state  was  ruled  upon  in  a  similar  way.  State  ▼.  Railroad  Co.,  74  N.  0.  287. 
And  in  still  another  cause  in  that  state,  where  it  appeared  that  the  parties  had 
settled  their  differences  before  final  submission  in  the  appellate  court,  the  ap- 
pellant failed  to  prosecute  his  appeal,  and,  upon  suggestion  being  made  of  the 
facts  by  respondent,  on  bis  motion  the  appeal  was  dismissed.  Hasty  v.  Fund* 
erbwrk,  89  N.  C.  98.    To  the  like  effect  is  Schenck  v.  Lincoln,  17  Wend.  506. 

In  Faucher  v.  Grass,  60  Iowa,  505,  15  N.  W.  Bep.  802,  the  plaintiff  pro- 
cured a  decree  enjoining  the  defendants  from  carrying  on  the  blacksmithing 
business  on  a  lot  adjacent  to  his  dwelling,  and  from  this  decree  the  defendants 
appealed.  Pending  such  appeal,  the  shop  alone  was  sold  by  the  sheriff,  and 
at  the  sale  G.  &  H.  bought  the  shop,  but  did  not  desire  to  have  the  blacksmith- 
ing business  continued,  nor  did  they  desire  to  prosecute  the  appeal,  or  to  have 
the  same  prosecuted,  for  their  benefit.  The  lot  alone  being  owned  by  one  of 
the  defendants,  and  as  the  present  owners  of  the  shop  proposed  to  submit  to 
the  decree,  and  as  the  defendants  had  no  longer  any  interest  in  the  shop,  the 
court  refused  to  determine  or  adjudicate  their  rights  in  the  matter,  holding 
that  the  issues  in  the  cause  were  dead.  Other  cases  have  been  instanced 
where  appeals  have  been  dismissed,  because,  after  appeal  taken,  the  plaintiffs 
had  purchased  the  interest  of  the  defendants,  and  were  thus  representing  ad- 
verse interests,  and  conducting  the  appeal  on  both  sides  in  the  appellate  court. 
Paper  Co.  v.  Heft,  8  Wall.  338;  Cleveland  v.  Chamberlain,  1  Black,  419. 
And  cases  have  also  been  instanced  where,  after  submission  in  the  appellate 
court,  the  amount  due  in  one  of  a  number  of  causes  has  been  paid,  and  in  that 
cause  the  writ  of  error  has  been  dismissed.  San  Mateo  Co.  v.  Railroad  Co., 
116  U.  8. 188,  6  Sup.  Ct.  Bep.  817.  Dakota  Co.  v.  eiidden,  113  U.  S.  222, 5 
Sup.  Ct.  Bep.  428,  was  a  case  where  the  writ  of  error  was  dismissed  because 
the  parties  settled  and  compromised  their  matters  of  difference,  by  making  a 
new  agreement  which  extinguished  the  judgment  appealed  from. 

It  is  needless  to  cite  other  authorities  on  behalf  of  respondents,  since  those 
already  cited  axe  but  types  of  others.  None  of  them,  however,  are  exactly 
parallel  to  the  case  under  discussion.  This  is  no  colorable  appeal,  no  moot 
case,  no  case  which  has  been  compromised  or  settled ;  but  a  case  where  an  offer 
has  been  made  to  the  plaintiff  by  parties  defendant;  an  offer  which  has  been 
rejected ;  an  offer  which  does  not  go  the  whole  length  of  the  plaintiff's  demand, 
but  an  offer  which  falls  far  short  of  that;  an  offer  which  virtually  confesses 
that  he  is  right  in  his  contention,  but  which  seeks  to  head  him  off,— -to  preclude 
him  from  attaining  all  he  demands. 

After  great  consideration  of  the  subject,  the  conclusion  has  been  reached 
that  the  offer  made  was  insufficient,  and  did: not,  therefore,  extinguish  the 
plaintiff's  ground  of  equitable  relief*  Nothing  short  of  that  will  answer.  The 
plaintiff  had  the  right  to  have  the  full  measure  of  the  relief  he  claimed,  or  else, 
by  a  solemn  adjudication  of  a  court,  to  know  the  why  and  the  wherefore  of  the 
refusal  which  denied  him  redress  in  full  of  his  demand.  He  had  the  right  to 
make  the  demand  he  did,  and  it  was  out  of  the  power  of  the  defendants  to 
prevent  adjudication  of  the  matters  demanded,  except  by  a  concession  as  broad 
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as  that  demand.  In  that  event,  and  that  event  only,  would  the  issues  In  the 
cause  be  dead.  It  would  be  making  a  precedent  of  most  dangerous  conse- 
quence to  rule  otherwise;  in  short,  it  would  be  sanctioning  a  colorable  dismis- 
sal. And  the  special  tax-bills,  though  void,  being  an  apparent  lien  on  the 
land,  furnished  ample  ground  for  the  relief  plaintiff  sought.  It  has  frequently 
been  decided  by  this  court  that  injunction  will  lie  to  enjoin  the  sale  of  land 
for  void  taxes,  whereby  a  cloud  would  be  cast  on  the  title.  Bank  v.  City,  73 
Mo.  555,  and  cases  cited;  Society  v.  Hudson*  85  Mo.  32;  Hays  v.  Dowis,  75 
Mo.  250.  See,  also,  Harrington  v.  Utterbach*  57  Mo.  519,  and  cases  cited. 
And,  whatever  facts  furnish  basis  for  an  injunction  in  such  cases,  will  also 
furnish  basis  for  having  the  tax  declared  void;  it  being  optional  with  a  plain- 
tiff  which  branch  of  equitable  relief  he  will  seek.  And  Bayha  having  sold 
the  land  after  the  commencement  of  the  suit,  and  after  appeal  taken,  it  was 
competent  for  him,  under  the  provisions  of  section  3671,  to  continue  to  pros- 
ecute the  suit,  and  it  did  not  abate.    Smith  v.  Phelps,  74  Mo.  598. 

It  has  been  suggested  that,  in  any  event,  the  plaintiff's  statutory  covenant, 
if  broken  at  all,  was  broken  upon  the  delivery  of  his  deed,  ( Walker  v.  Deaver, 
79  Mo.  664,  and  cases  cited,)  and  that  there  could  be  no  recovery  from  him  by 
his  grantee  of  but  nominal  damages,  and  that,  as  this  would  leave  nothing  but 
costs  involved,  an  appellate  court  would  not  entertain. jurisdiction  upon  that 
sole  ground.  Granting  the  correctness  of  this  position,  it  only  enforces  the 
argument  that  plaintiff  was  entitled  to  insist  that  the  court  should  make  such 
a  thorough  disposition  of  the  whole  cause  as  would  protect  him,  even  against 
nominal  damages  or  costs,— as  would  do  full  and  complete  justice  between 
the  parties, — before  it  relaxed  its  grasp  on  the  rss9  and  its  jurisdiction  of  the 
cause.    Institution  v.  Collonious,  63  Mo.  290. 

Besides,  there  is  respectable  authority  for.  saying  that  the  grantor  of  land, 
with  warranty,  has  such  an  interest  therein  as  entitles  him  to  protect  his  war- 
ranty to  maintain  a  bill  to  remove  a  cloud  on  the  title  of  the  land  granted. 
Ely  v.  Wilcox,  26  Wis.  91;  Molina  v.  Brown,  4  N.  Y.  403;  Owen  v.  Paul,  16 
Ala.  130.  As  the  result  of  these  views,  it  must  be  ruled  that  the  plaintiff, 
notwithstanding  the  offer  made  by  the  defendants,  was  entitled  to  have  bis 
cause  heard  and  determined  by  the  court  of  appeals,  and  that  error  occurred 
in  striking  it  from  the  docket. 

2.  This  brings  up  for  determination  the  question  whether,  in  the  circum- 
stances mentioned,  the  law  furnishes  the  plaintiffs  any  remedy,  and,  if  so, 
what  that  remedy  is.  As  we  have  no  appellate  jurisdiction  over  the  court  of 
appeals,  the  only  remedy,  if  remedy  there  be,  is  by  virtue  of  our  original  juris- 
diction. Section  8  of  the  amendment  to  the  constitution  gives  this  court 
"superintending  control  over  the  courts  of  appeals  by  mandamus,  prohibi- 
tion, and  certiorari. "  The  provisions  of  this  section,  so  far  as  concerns  the 
present  inquiry,  do  not  materially  differ  from  similar  provisions  in  the  consti- 
tution of  1875.  Section  3,  art.  6.  The  control  thus  given  to  this  court  over 
the  courts  of  appeals  is  not  limited  to  the  single  instance  where  a  cause  may 
be  certified  to  this  court  under  the  provisions  of  section  6  of  the  amendment 
adopted  in  1884.  The  contention  that  it  must  thus  be  limited  cannot  prevail. 
The  case  of  Britten  v.  Steber,  62  Mo.  870,  is  cited  in  support  of  that  conten- 
tion, and  it  was  also  cited  for  a  similar  purpose  in  State  v.  Tracy,  94  Mo.  217, 
6  S.  W.  Rep.  709,  but  it  was  not  allowed  to  prevail  there. 

The  control  granted  to  this  court  in  the  particulars  mentioned  is  fettered 
by  no  restriction  or  limitation;  it  is  as  broad  as  the  exigency  of  the  case  de- 
mands; and  the  same  reasoning  which  would  confine  our  issuance  of  a  writ  of 
mandamus,  in  cases  like  the  present,  to  the  single  case  mentioned  in  section 
6,  supra,  would  also  confine  our  issuance  of  writs  of  prohibition  and  certio- 
rari within  the  same  narrow  limits.  There  is  nothing  in  the  constitution  or 
its  amendments  to  warrant  such  a  limited  construction. 

This  view  of  the  matter  leaves  open  to  discussion  the  question  whether  man* 
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damuf  ought  to  go  hi  the  case  at  bar.  There  Is  perhaps  no  subject  in  the 
whole  range  of  jurisprudence  where  the  decisions  of  different  courts,  and  f  re* 
quently  of  the  same  court,  are  so  conflicting  as  upon  the  subject  of  the  writ 
of  mandamus,  as  to  when  the  writ  shall  issue.  As  Chancellor  Kent  would 
say,  the  law  on  the  subject  is  in  a  state  of  "painful  vibration."  It  is  said, 
in  a  recent  text-book  of  merit,  that  the  writ  M  will  not  lie  to  compel  subordi- 
nate courts  to  reinstate  appeals  which  they  have  dismissed."  High,  Extr. 
Bern.  (2d  Ed.)  §g  191,  247. 

Among  the  cases  cited  are  the  following: 

Em  parte  Newman*  14  Wall.  152,  was  one  where  the  district  court  had  tried 
the  cause,  and  rendered  judgment  for  4712, — a  cause  oyer  which  it  had  no 
jurisdiction, — and  on  appeal  the  circuit  court  reversed  the  decree,  and  dismissed 
the  libel,  because  of  the  Prussian  consul's  exclusive  jurisdiction;  and  it  was 
held  by  the  supreme  court  that  mandamus  would  not  lie  to  compel  the  circuit 
court  to  entertain' jurisdiction  of  the  cause  on  appeal.  It  will  be  observed  of 
that  case  that  the  circuit  court  bad  acted,  and  that  no  writ  of  error  or  appeal 
)xy  to  the  supreme  court,  because  the  amount  in  controversy  was  less  than 
•2,000,  and  this  is  so  stated  in  the  opinion. 

In  the  subsequent  case  of  Insurance  Co.  v.  Comstook,  16  Wall.  258,  a  case 
arose  in  the  district  court  under  the  bankrupt  act,  and  was  decided  by  that 
court,  and  the  amount  authorized  an  appeal  to  the  supreme  court.  The  case 
was  taken  on  error  to  the  circuit  court,  but  that  court  refused  to  hear  the 
cause  on  account  of  lack  of  jurisdiction,  and  dismissed  the  writ,  and  on  error 
the  cause  was  taken  to  the  supreme  court,  where  that  court  ruled  that  the  cir* 
ouit  court  erred  in  not  taking  jurisdiction  of  the  cause;  that,  owing  to  this 
not  having  been  done,  the  cause  could  not  be  reviewed  on  error  by  the  supreme 
court,  but  that  mandamus  was  the  appropriate  remedy  to  compel  the  circuit 
court  to  reinstate  the  cause,  and  to  proceed  and  determine  it;  Clifford,  J., 
who  had  delivered  the  opinion  in  the  former  case,  remarking,  in  substance, 
that  the  writ  would  go  to  compel  the  circuit  court  to  proceed  to  final  judg- 
ment in  the  cause,  in  order  that  the  supreme  court  could  exercise  its  power  of 
review  given  by  law ;  citing  with  approval  BradstreeVs  Case,  7  Pet.  647,  where, 
in  similar  circumstances,  a  like  ruling  was  made  through  Chief  Justice  Mar- 
shall, the  amount  involved  being  also  within  the  jurisdiction  of  the  supreme 
court.    A  similar  ruling  was  made  in  Railroad  Co.  v.  WiswaU,  28  Wall.  507. 

In  Em  parte  Schollenberger,  96  U.  &  869,  the  circuit  court  in  which  the 
suit  was  brought,  because  of  opinion  it  had  no  jurisdiction,  quashed  the  pro- 
cess, and  it  was  held  that  mandamus  would  lie  to  compel  it  to  reinstate  and 
hear  the  cause,  as  it  had  jurisdiction,  though  it  had  erroneously  decided  to  the 
contrary. 

In  Harrington  v.  Roller,  111  U.  S.  796,  4  Sup.  Ct.  Bep.  697,  the  supreme 
court  of  a  territory  dismissed  a  writ  of  error  because  of  failure  to  docket  the 
oause  in  time,  and  mandamus  was  granted  on  the  grounds  that  there  was  no 
final  judgment,  and  that  the  dismissal  of  the  writ  was  a  refusal  to  hear  and 
decide  the  cause. 

But  in  Em  parte  Brown,  116  U.  S.  401,  6  Sup.  Ct.  Bep.  887,  where  the  su- 
preme court  of  a  territory,  on  a  cause  being  removed  there  by  appeal,  on  mo- 
tion of  the  defendant  dismissed  the  appeal,  because  the  action  was  at  law,  and 
could  only  be  re-examined  on  error,  the  supreme  court  held  that  it  was  a  final 
adjudication,  and  that  mandamus  would  not  lie;  citing,  in  support  of  the  rul- 
ing, Em  parte  Morgan,  114  U.  S.  174,  5  Sup.  Ct.  Bep.  825,  where  mandamus 
was  refused  to  compel  the  circuit  court  to  amend  a  judgment  which  it  had 
rendered,  and  had  refused,  on  motion,  to  amend. 

In  Em  parte  Parker,  120  U.  S.  787,  7  Sup.  Ct.  Bep.  767,  the  supreme  court 
of  a  territory  Improperly  dismissed  an  appeal  because  it  was  not  duly  taken 
and  perfected;  but  the  supreme  court  ruled  otherwise,  and  compelled  the  lower 
court  to  reinstate  the  cause,  and  to  hear  and  determine  the  appeal ;  Matthews, 
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J.,  remarking  that  the  "writ  properly  lies  in  eases  where  the  inferior  court 
refuses  to  take  jurisdiction  where  by  law  it  ought  so  to  do,  or  where,  having 
obtained  Jurisdiction  in  a  cause,  it  refuses  to  proceed  in  the  due  exercise 
thereof."  The  case  of  State  v.  Wright,  4  Nev.  119,  announcing  that  if  the 
district  court  improperly  dismisses  an  appeal  from  a  justice's  court  on  the 
ground  that  the  notice  of  the  appeal  was  not  duly  stamped,  mandamus  would 
not  issue  to  compel  that  court  to  reinstate  the  cause,  and  try  it  on  the  merits, 
seems  to  have  been  overruled,  or  greatly  shaken  by  the  more  recent  case  of 
Water  Co.  v.  Rives,  14  Nev.  481. 

In  Bx  parte  Lowe,  20  Ala.  890,  it  was  ruled  that  if  an  inferior  court  makes 
an  order  which  is  in  plain  violation  of  the  legal  rights  of  one  of  the  parties, 
and  by  virtue  of  such  order  refuses  to  proceed  further  in  the  case,  mandamus 
will  go  to  compel  the  vacation  of  such  order. 

In  People  v.  Weston,  28  Gal.  689,  an  appeal  was  dismissed  upon  a  similar 
ground  as  that  decided  in  4  Nev., supra,  and  mandamus  was  denied.  A  like 
ruling  was  made  in  Francisco  v.  Insurance  Co.,  86  Gal.  288. 

But  in  Beguhl  v.  Stoan,  89  Gal.  411,  where  the  county  court,  on  motion  of 
the  defendant,  struck  a  cause  from  the  calendar,  on  the  ground  that  it  had  no 
Jurisdiction,  mandamus  went  to  compel  it  to  hear  and  determine  the  cause. 

In  a  still  later  case  in  that  state,  where  the  superior  court  dismissed  an  ap- 
peal because  of  the  insufficiency  of  the  bond  taken  by  the  justice,  it  was  ruled 
that  that  court  could  not  give  itself  jurisdiction  by  holding  an  insufficient 
bond  sufficient,  nor  divest  itself  of  jurisdiction  by  holding  a  sufficient  bond 
insufficient,  but  that  the  order  of  dismissal  must  first  be  annulled  by  certiorari 
before  mandamus  could  be  awarded.  Levy  v.  Superior  Court,  66  Gal.  292, 
5  Pac.  Rep.  358. 

In  New  Jersey,  an  apparent  diversity  of  opinion  on  the  subject  is  exhibited, 
but  it  is  believed  to  be  only  apparent. 

In  Wells  v.  Stackhouse,  17  N.  J.  Law,  355,  where  there  had  been  delay  in 
entering  an  appeal  as  required  by  the  rules  of  the  lower  court,  and  in  conse- 
quence of  this  delay  that  court  refused  to  allow  the  appeal  to  be  entered,  man- 
damus was  denied  to  compel  the  entry  of  the  appeal ;  the  supreme  court  re* 
marking  that  the  rule  was  reasonable,  but  that,  if  the  lower  court  had  acted 
contrary  to  or  in  disregard  of  their  own  rules,  or  evidently  misapplied  them, 
the  result  would  have  been  different.  In  Sinnichson  v.  Corwine,  26  N.  J. 
Law,  311,  a  similar  ruling  was  made. 

But  in  Ferguson  v.  Kays,  21  N.  J.  Law,  481,  where  an  appeal  was  improp- 
erly dismissed,  although  the  lower  court  acted  according  to  the  letter  of  the 
rule,  but  not  according  to  its  spirit,  mandamus  was  granted,  and  the  ruling 
in  Wells  v.  Stackhouse  explained  as  resting  on  the  great  delay  in  entering  the 
appeal.  So,  also,  in  Freas  v.  Jones,  16  N.  J.  Law,  858,  where  an  appeal,  im- 
properly dismissed,  was  ordered  by  mandamus  to  be  reinstated.  To  the  like 
effect  are  Bobbins  v.  Bonnel/ld.  284;  Adams  v.  Mathis,  18  N.  J.  Law,  810. 

In  Com.  v.  Judges,  8  Bin.  273,  a  writ  of  error  lay  to  the  dismissal  of  the 
appeal,  and  consequently  it  was  no  case  for  mandamus,  so  that  what  was 
there  said  about  mandamus  was  wholly  obiter. 

In  Cowan  v.  Doddridge,  22  Grat.  458,  where  a  circuit  court  struck  a  cause 
from  its  docket,  mandamus  issued. 

People  v.  Judges,  20  Wend.  658,  holds  that,  where  an  appeal  was  improp- 
erly dismissed  for  insufficiency  of  bond,  mandamus  would  not  lie,  however 
erroneous  the  dismissal. 

In  People  v.  Judge,  mandamus  went  to  compel  the  reinstating  of  a  cause, 
the  appeal  having  been  improperly  dismissed.    27  Mich.  808. 

In  Arkansas,  where  the  circuit  court,  without  any  basis  laid  therefor,  im- 
properly entered  an  order  continuing  the  cause,  it  was  contended  that  as  the 
court  had  acted  its  action  could  not  be  reviewed  except  by  writ  of  error;  bat 
the  supreme  court  ruled  otherwise,  holding  that  it  was  an  abuse  of  judicial 
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discretion  to  continue  the  cause*  and  mandamus  was  awarded.  Dixon  v. 
Feild,  10  Ark.  243. 

Where  a  cross- bill  was  improperly  dismissed,  the  chancellor  having  erred 
'as  to  the  proper  practice  in  dismissing  the  cross-bill  before  the  hearing  of  the 
original  bill,  the  statute  on  the  subject  being  plain  and  peremptory,  mandamus 
was  granted,  to  compel  the  setting  aside  of  the  order  of  dismissal,  and  the  res* 
toration  of  the  cross-bill  on  the  docket.    Ex  parte  Thornton*  46  Ala.  884. 

In  Kentucky  it  has  been  ruled  that  mandamus  does  not  lie  where  a  lower 
court  has  dismissed  an  appeal.  GoTieen  v.  Myers,  18  B.  Mori.  423.  But  in 
that  an  appeal  lay  from  the  order  of  dismissal  of  the  quarter  sessions,  and  so 
the  remarks  as  to  when  mandamus  should  issue  were  not  pertinent. 

The  same  diversity  of  opinion  as  to  when  the  action  of  the  lower  courts  in 
dismissing  appeals  can  be  corrected  by  mandamus  is  exhibited  in  England  as 
in  this  country. 

These  numerous  citations  of  authorities  have  been  made  as  showing  that 
the  rule  of  law  is  by  no  means  well  settled  that  the  improper  dismissal  of  an 
appeal  cannot  be  remedied  by  mandamus.  The  weight  of  the  authority,  and 
certainly  of  reason,  would  seem  to  be  that  if  the  lower  court  has  plainly  erred 
on  a  point  of  practice,  either  by  misapprehending  its  own  rules  or  a  plain  rule 
of  law,  and  in  consequence  has  dismissed  an  appeal,  mandamus  will  lie  to 
correct  and  to  remedy  the  erroneous  and  abitrary  exercise  of  its  discretion, 
notwithstanding  it  has  acted.  Tapp.  Mand.  p.  14.  Of  course,  this  line  of 
remark  is  not  intended  to  apply,  nor  can  it  apply,  to  cases  like  that  of  State  v. 
Court  of  Appeals v  87  Mo.  374,  where  the  court  of  appeals  affirmed  the  judg- 
ment, on  the  ground  that  the  motion  for  judgment  against  a  stockholder  was 
not  incorporated  in  the  bill  of  exception ;  for  there  a  final  judgment  was  ren- 
dered in  the  usual  course  of  judicial  procedure,  and,  however  great  error  was 
committed  therein,  it  furnished  no  ground  for  mandamus. 

There  are  cases  where  courts  of  last  resort  have  no  original  jurisdiction  to 
issue  writs  of  mandamus  to  inferior  courts,  and  can  only  issue  such  writs  in 
the  exercise  of  their  appellate  jurisdiction,  and  in  no  other.  This  is  true  of 
the  federal  courts.  Molntire  v.  Wood,  7  Cranch,  604;  Bath  Co.  v.  Amy,  13 
Wall.  244;  Graham  v.  Norton,  15  Wall.  427;  High,  Extr.  Bern.  §  29.  And 
it  is  true  also  of  some  of  the  state  courts,  (King  v.  Hampton,  3  Hayw.  (Tenn.) 
59;  State  v.  Hall,  3  Cold.  255;  Cowell  v.  Buckelew,  14  Gal.  640;  State  Y.Bid~ 
die,  36  Ind.  138;)  but,  as  already  shown,  the  constitution  has  conferred  on 
this  court  more  enlarged  powers,  and  consequently  the  rulings  on  the  point  in 
courts  of  other  jurisdictions,  net  possessed  of  such  ample  powers,  can  have  no 
application  here.  And,  whatever  the  rulings  of  other  courts  may  have  been 
in  respect  to  the  issuance  of  writs  of  mandamus,  the  rulings  of  this  court, 
heretofore  made,  establish  that  this  court  will  award  its  writs  of  mandamus 
— where  the  St.  Louis  court  of  appeals  refused  to  take  a  bond  for  an  appeal 
to  this  court,  on  the  ground  that,  the  appeal  having  been  granted,  that  court 
has  no  further  jurisdiction  of  the  cause,  (State  v.  Lewis,  71  Mo.  170;)  where 
a  circuit  court  refused  to  enter  judgment  on  a  verdict,  but  granted  a  new 
trial,  (State  v.  Adams,  76  Mo.  605;)  where  a  trial  court  ordered  a  cause  to  be 
"dropped  from  the  docket,"  (State  v.  Court  of  Common  Pleas,  73  Mo.  560;) 
where  a  trial  court  determined  it  had  no  jurisdiction  of  a  criminal  cause,  by 
reason  of  the  unconstitutionality  of  a  statute,  and  ordered  the  cause  transferred 
to  another  court,  (State  v.  Laughlin,  75  Mo.  358;)  to  compel  the  judge  of  a 
trial  court  to  enter  a  judgment  on  a  verdict,  which  he  had  refused  to  receive 
because  the  jury  by  that  verdict  found  for  the  defendants,  but  required  them 
to  pay  the  costs,  (State  v.  Knight,  46  Mo.  83.) 

In  Castello  v.  Circuit  Court,  28  Mo.  274,  it  is  said:  "If  the  circuitcourt  de- 
clined to  go  into  the  merits  of  the  case  because  the  party  complaining  had  not 
given  the  notice  required  by  the  statute,  that  was  a  preliminary  objection 
upon  a  point  of  law  which  this  court  can  review  upon  a  writ  of  mandamus; 
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and,  if  the  circuit  court  called  for  a  notice  which  the  statute  did  not  require, 
the  mandamus  ought  to  be  made  peremptory."  See,  also,  Miller  ▼.  Richard* 
son,  1  Mo.  810. 

Taking  the  admitted  facts  of  this  cause  into  consideration,  the  duty  of  re- 
spondents was  prescribed  by  law.  Bev.  St.  §  3376.  This  duty  admitted  of 
no  discretion;  at  least,  not  of  such  an  exercise  of  that  discretion  as  would 
place  it  beyond  the  "superintending  control1*  of  this  court. 

A  peremptory  writ  will  therefore  be  awarded,  as  prayed. 

All  concur,  except  Barclay,  J.,  not  voting. 


Mintsb  t>.  CUPP. 

(Supreme  Court  of  Missouri.  February  IS,  1SS0.) 

# 
L  Evidence— Bcbden  or  Proof. 

Plaintiff  in  ejectment  claimed  tinder  a  trust  deed  given  by  defendant  to  secure 
two  notes  to  L.,  and  alleged  that  the  smaller  note  was  given  for  the  fees  of  plaintiff 
and  another,  as  defendant's  attorneys  in  a  suit  by  L.  against  defendant,  for  the 
compromise  of  which  the  other  note  was  given.  The  trustee,  who  was  I*.  *e  attorney, 
and  made  the  compromise,  had  no  authority  to  do  so,  and  he  indorsed  the  smaller 
note  in  L.'s  name  to  plaintiff  and  the  other  attorney.  Held\  that  plaintiff  had  the 
burden  of  proving  ratification  by  L.  of  the  assignment  of  the  note,  though  the  trust 
deed  provided  that  the  trustee's  statements  in  relation  to  non-payment  should  beev- 
idence,  and  though  the  recitals  in  the  deed  given  by  the  trustee  concerning  default, 
,  etc.,  are  made  evidence  by  Acts  Mo.  1881,  p.  171, $ 1. 
2.  PkincipjlL  and  Agent— Acts  op  Agent— Ratification. 

It  was  not  error  to  refuse  plaintiff's  request  to  charge  that  L.*s  collection  of  the 
amount  of  both  notes  and  acknowledgment  of  satisfaction  of  the  deed  of  trust  were 
a  ratification  of  the  compromise,  as  defendant  alleged  that  both  notes  were  the  con- 
sideration of  the  compromise,  wnile  plaintiff  alleged  that  the  consideration  was  the 
larger  one  only. 

Appeal  from  circuit  court,  Chariton  county;  Gk  D.  Btjrgbsb,  Judge. 

Ejectment  by  H.  C.  Minter  against  Simpson  Cupp.    Plaintiff  appeals. 

Acts  Mo.  1881,  p.  171,  §  1,  provide  that  ''whenever  any  real  estate  within 
this  state  shall  have  been,  or  shall  hereafter  be,  sold  by  any  trustee,  or  mort- 
gagee, or  sheriff,  or  other  person  acting  as  trustee,  under  a  power  of  sale  given 
in  any  mortgage  or  deed  of  trust,  the  recitals  in  the  trustee  or  mortgagee's 
deed  concerning  the  default,  advertisement,  sale,  or  receipt  of  the  purchase 
money,  and  all  other  facts  pertinent  thereto,  shall  be  received  as  prima  facie 
evidence  in  all  courts  of  the  truth  thereof." 

Crowley  A  Son  and  A.  W»  Mullins,  for  appellant.  Minter  &  Christian, 
for  respondent. 

Rat,  C.  J.  This  is  an  ejectment  suit  to  recover  possession  of  40  acres  of 
land  in  Chariton  county,  in  which,  on  trial,  defendant  obtained  judgment,  from 
which  plaintiff  has  appealed.  Plaintiff,  in  support  of  his  title,  put  in  evidence 
a  deed  of  trust,  dated  24th  February,  1880,  executed  by  defendant,  conveying, 
among  other  land,  the  40  acres  in  controversy  to  O.  F.  Smith,  as  trustee,  to 
secure  to  Lee  lingo,  executor  of  Samuel  Lingo,  the  payment  of  two  notes  ex- 
ecuted by  said  Cupp,  of  same  date  as  the  said  deed,  and  delivered  to  said  Lingo, 
whereby  he  promised  to  pay  said  Lingo  $400,  one  for  $900,  due  one  year  after 
date,  with  10  per  cent,  interest,  and  one  for  8100,  due  18  months  after  date, 
with  10  per  cent,  interest  from  date.  The  said  trustee  was  empowered,  in  de- 
fault of  payment  of  said  debts  and  interest,  to  sell,  on  notice,  the  land  con- 
veyed to  pay  said  debts,  and  execute  a  deed  to  the  purchaser,  and  the  trust 
deed  provided  that  any  statement  of  facts  or  recital  by  the  trustee  in  relation  to 
the  non-payment  of  the  money  secured  to  be  paid  should  be  received  as  prima 
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facie  evidence  of  such  fact.    This  deed  was  filed  for  record  the  24th  February, 
1880,  and  the  following  marginal  entries  were  put  in  evidence  with  the  deed: 

u  MARGINAL  ENTRIES. 

"The  debt  mentioned  in  this  deed  of  trust  has  been  paid  in  full,  and  the 
property  conveyed  therein  is  hereby  released. 

"January  24, 1881.  Lbs  Lingo,  Exr.  Est.  S.  8.  Lingo. 

"Attest:   W.  C.  Afplegate,  Recorder." 

"The  note  for  $100,  due  eighteen  months  after  date,  has  not  been  paid,  but 
was  on  the  24th  day  of  April,  1880,  assigned  and  delivered  to  Minter  and 
Christian,  who  have  the  said  note  in  their  possession,  and  neither  it,  nor  any 
part  of  same,  has  been  paid. 

"February  25, 1881.  H.  0.  Minter. 

"John  B.  Christian. 

*  Attest:   W.  C.  Applegate,  Becorder.* 

Plaintiff  also  read  in  evidence  a  deed  dated  September  20, 1881,  from  said 
O.  F.  Smith,  trustee,  as  aforesaid,  conveying  the  property  covered  by  the  said 
trust  deed  of  date  February  24,  1880,  hereinbefore  mentioned,  to  plaintiff. 
The  question  involved  in  the  trial  below  was  as  to  the  ownership  of  the  said 
note  for  $100,  and  the  existence  of  the  said  debt  in  that  behalf  at  the  time  of 
the  sale,  and  to  satisfy  which  the  said  sale  under  the  trust  deed  was  claimed 
to  be  made.  The  oral  evidence  for  plaintiff,  which  is  given  by  said  Smith  and 
said  Minter,  tends  to  show  that  the  $100  note,  made  payable  to  said  Lingo, 
and  included  with  the  $800  note  in  the  trust  deed,  was  in  fact  given  for  a  fee 
due  from  said  Cupp  to  Minter  &  Christian,  who  were  his  lawyers  in  a  suit  by 
Lingo  against  Cupp  to  enforce  a  vendor's  lien  on  land  sold  by  said  Lingo's 
father  to  said  Cupp,  being  the  40  acres  in  controversy,  and  that  the  compro- 
mise of  this  suit,  which  was  had,  was  in  consideration  of  the  $300  note  only, 
the  said  note  for  $100  forming  no  part  thereof;  that  the  object  of  said  Cupp 
and  his  said  lawyers  (Minter  &  Christian)  was  to  save  the  making  of  ad- 
ditional conveyances,  and  to  have  the  one  deed  of  trust  cover  both  notes, 
which  was  finally  so  arranged  with  Smith,  who  was  the  attorney  of  said 
Lingo,  and  that  the  40-acre  tract  was  included  in  the  trust  deed  for  the  bet- 
ter security  of  said  Minter  &  Christian.  It  is  conceded  by  plaintiff  that  said 
Smith  had  no  authority  at  the  time  from  Lingo  to  make  any  compromise  of 
said  suit  to  enforce  said  vendor's  lien,  and  no  authority  from  Lingo  at  the 
time  to  assign  the  $100  note  to  Minter  &  Christian,  by  indorsing  Lingo's  name 
thereon,  which  had  been  done;  but  it  is  claimed  in  this  behalf,  and  the  testi- 
mony of  Minter  and  Smith  tends  to  so  show,  that  Lingo  was  subsequently  ap- 
prised of  the  entire  transaction,  and,  upon  explanation  thereof,  fully  ratified 
and  approved  the  same.  Minter  further  testifies  that  he  and  Christian  were 
the  owners  of  the  $100  note,  which  remained  in  their  hands,  unpaid,  at  the 
date  of  sale,  and  at  the  time  the  said  marginal  entry  of  satisfaction  was  en- 
tered of  record  by  Lingo,  which  was  done  without  their  authority  and  before 
the  maturity  of  said  9100  note. 

The  evidence  in  defendant's  behalf,  given  by  defendant  himself  and  the  said 
lingo,  tends  to  show  that  the  9100  note,  as  well  as  the  $800  note,  was  given 
by  said  Cupp  to  Lingo,  the  payee  therein  named*  in  compromise  of  the  suit  to 
enforce  the  vendor's  lien,  and  not  as  a  fee  to  his  said  lawyers,  and  that  said 
Lingo  repudiated  the  compromise  for  the  $800  note  as  soon  as  the  same  was 
reported  to  him  by  Smith,  his  said  attorney  therein,  and  that  he  continued  to 
refuse  to  ratify  the  same.  It  is  unnecessary  to  further  recapitulate  defend- 
ant's evidence,  as  it  is  conceded  to  be  directly  and  irreconcilably  in  conflict 
with  that  of  Smith  &  Minter,  given  for  plaintiff,  as  to  all  material  and  con- 
trolling particulars;  so  that  the  only  questions  before  us,  as  is  conceded,  arise 
upon  the  court's  action  upon  the  declaration  of  law  asked  by  the  parties. 
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The  first  given  for  defendant  is  criticised,  and  is,  we  think,  faulty  in  di- 
recting a  finding  upon  the  given  facts  for  defendant;  but  it  is,  we  think, 
apparent  that  the  court's  finding  was  not  based  upon  the  mere  absence  of 
knowledge  or  consent  on  the  part  of  Lingo  at  the  time  of  the  execution  and 
assignment  of  the  $100  note  to  plaintiff.  •  This  is  manifest,  we  think,  from 
declaration  No.  4,  given  for  plaintiff,  and  the  second  given  for  defendant, 
from  which  it  appears  that  the  case  was  made  to  turn  upon  the  finding  of 
the  court,  sitting  as  a  jury,  as  to  the  conflicting  evidence  in  relation  to  the 
subsequent  ratification  by  Lingo  of  Smith's  unauthorised  action  in  compromis- 
ing the  suit,  and  in  accepting  the  note  or  notes,  and  in  indorsing  the  $100  note 
over  to  plaintiff  and  Christian.  The  second  given  for  defendant  declares  that 
before  the  court  can  find  for  plaintiff  it  must  believe  from  the  evidence  that 
at  the  time  of  the  sale  plaintiff  and  Christian  were  the  owners  of  the  $100 
note;  that  although  the  .court  may  believe  from  the  evidence  that  said  note 
was  assigned  to  them  by  Smith,  such  assignment  did  not  convey  the  title  to 
plaintiff  and  Christian,  unless  the  court  finds  that  Lingo  authorised  Smith  to 
make  such  assignment,  or  ratified  the  assignment  after  he  had  knowledge 
thereof;  and  that  the  burden  is  on  plaintiff  to  show  such  authority  in  Smith, 
or  ratification  by  Lingo.  Plaintiff  claims  and  contends  that  the  burden  of 
proof  is  thereby  put  on  the  wrong  party,  by  reason  of  the  statute  (Acts  1881, 
p.  171,  §  1)  and  provisions  of  the  trust  deed,  hereinbefore  noticed,  making 
any  statement  of  facts  or  recitals  by  the  trustee,  as  to  the  non-payment  of  the 
money  to  be  secured,  prima  facie  evidence.  Plaintiff  not  only  offered  in  evi- 
dence the  trust  deed  aforesaid,  and  the  deed  of  the  trustee  under  said  sale  to 
plaintiff,  but  also  introduced  oral  evidence,  briefly  mentioned  above,  and 
which  shows  that  his  claim  upon  the  $100  note  is  not  in  virtue  of  being  the 
payee  therein  named,  or  by  the  usual  and  ordinary  transfer  thereof,  and  that 
he  does  not  occupy  in  some  respects  the  position  of  the  ordinary  purchaser  at 
such  trust  sales.  Mr.  Smith,  who  is  the  trustee  making  said  recitals  in  his 
deed  to  plaintiff;  testifies  that,  acting  for  what  he  deemed  the  best  interest  of 
his  client,  Lingo,  he  made  the  said  compromise  upon  his  own  responsibility, 
and  without  Lingo's  authority,  and  that,  understanding  Lingo  to  be  a  mere 
nominal  party  to  the  $100  note,  he  indorsed  the  said  note  in  Lingo's  name  to 
plaintiff  and  Christian;  that  his  client,  upon  a  report  of  the  matter,  repudi- 
ated the  settlement,  but  afterwards  ratified  his  said  action  in  the  premises. 
Plaintiff  undertakes  by  his  said  oral  evidence  to  show  that  the  deed  of  trust, 
under  which  he  claims  title,  does  not  express  and  recite  the  real  facta  of  the 
said  transaction,  in  this,  that  said  $100  note  was  not  in  fact  executed  and  de- 
livered as  therein  recited  to  Lingo,  the  payee  thereof,  and  that  this  $100  note 
formed  no  part  of  the  sum  which  was  to  be  paid  Lingo  as  recited  in  the  trust 
deed,  but  was  given  as  a  fee  to  his  said  lawyers,  and  made  payable  to  Lingo, 
and  included  in  said  trust  deed  given  to  secure  Lingo,  to  avoid  the  expense 
and  trouble  of  two  sets  of  conveyances.  Defendant's  oral  evidence,  as  is  con- 
ceded, is  directly  to  the  contrary  as  to  all  of  the  material  facts  of  the  contro- 
versy. 

As  already  said,  the  controlling  question  in  the  case  was  as  to  ownership 
of  the  $100  note  offered  in  evidence.  Plaintiff  and  Christian  confessedly  did 
not  acquire  title  thereto  in  virtue  of  Smith's  unauthorized  assignment  thereof, 
and  their  claim  in  this  behalf  rests  upon  the  alleged  ratification,  with  respect 
to  which,  under  the  facts  and  circumstances  of  the  case,  plaintiff  had,  we 
think,  the  burden  of  proof,  as  the  second  declaration  declares. 

Other  questions  upon  the  declarations  are  raised  by  plaintiff,  such  as  error 
alleged  in  the  refusal  of  the  fifth  asked  by  plaintiff.  The  evidence  shows  that 
Lingo  collected  $400,  the  amount  of  both  notes  secured  by  said  deed  of  trust, 
and  acknowledged  satisfaction  thereof  ou  the  margin  of  the  record.  This 
may  have  amounted,  as  the  refused  declaration  holds,  to  a  ratification  of 
Smith's  action  in  compromising  said  suit;  but  there  were  two  theories  as  to 
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Smith's  action  in  respect  to  said  compromise,  the  plaintiff's  being  that  Smith 
settled  the  suit  of  Lingo  against  Gupp  for  the  sum  of  $300,  and  that  Gupp 
only  gave  the  said  $300  note,  secured  by  the  deed  of  trust  to  lingo*  whereas 
the  defendant's  theory,  as  shown  by  the  evidence  in  his  behalf,  was  that  de- 
fendant agreed  to  pay  Lingo  $400,  and  evidenced  said  agreement  by  the  exe- 
cution of  the  $300  note,  and  the  $100  note  in  controversy  as  is  fecited  in  the 
trust  deed.  Whether  the  compromise  was  the  one  way  or  the  other,  it  was, 
in  either  event,  as  we  have  seen,  unauthorized  by  Lingo  in  the  first  instance. 
His  said  conduct  in  afterwards  collecting  the  $400,  the  amount  of  both  notes 
secrued  by  the  trust  deed,  and  in  satisfying  the  trust  deed  by  said  marginal 
entry  upon  the  record,  ratified  and  confirmed  the  transaction,  aa  defendant 
says  it  was,  and  as  the  court,  upon  conflicting  evidence,  has  found  it  to  be. 
The  finding  of  the  court,  under  the  declarations  of  law  given  in  the  cause,  in- 
volved the  whole  evidence  as  to  the  controlling  questions  in  the  case,  which 
were,  as  we  apprehend  them,  whether  the  $100  note  was  an  undertaking  on 
the  part  of  Cupp  to  pay  said  sum  to  Lingo  as  part  of  the  consideration  for  said 
compromise,  or  whether  it  was  an  independent  undertaking  to  pay  the  same 
as  a  fee  to  his  said  lawyers,  and  whether  the  said  compromise,  which  both 
sides  say  was  repudiated  in  the  first  instance,  was  afterwards  ratified  as  plain- 
tiff claims. 

With  these  views,  we  find  no  error  to  plaintiff's  prejudice  in  the  court's 
action  upon  the  declarations  of  law,  and  are  therefore  bound  and  concluded 
by  its  said  finding  of  the  facts  in  the  case. 

The  j  udgment  is  therefore  affirmed. 

All  concur. 


Manufacturers'  Sav.  Bake  t>.  O'Reilly  et  at. 
(Supreme  Court  of  MUsourt.    February  18, 1889.) 

1.   COKPORATIOWB—  COHTKACTS  BT  DlTOOTOBS— RlOHTS  OF  STOCKHOLDERS. 

Where  a  sale  of  corporate  property  to  pay  debts,  though  made  by  persons  who 
are  director*  both  of  the  selling  and  purchasing  corporations,  realises  more  than  the 
value  of  the  property,  stockholders  in  the  former  have  no  ground  of  complaint, 
8.  Appeal— Review— Weight  or  Evidence— Referee's  Report. 

A  referee's  report  will  not  be  disturbed  as  to  findings  of  fact,  except  upon  a  clear 
showing  of  mistake. 

Appeal  from  St.  Louis  circuit  court;  William  H.  Horner*  Judge. 
0.  Pollard  and  Krum  &  Jonas,  for  appellant.    0*o*  A.  Cattleman  and  H. 
I.  D'Arcy,  for  respondents. 

Black,  J.  This  is  a  suit  begun  by  the  plaintiff,  and  now  prosecuted  in  its 
name,  for  the  purpose  of  compelling  the  directors  of  Big  Muddy  Iron  Com- 
pany to  account  for  property  which  it  is  alleged  they  fraudulently  and  secretly 
sold,  and  by  reason  of  which  alleged  fraudulent  and  secret  sale  it  is  claimed 
the  stock  held  by  the  plaintiff  was  rendered  worthless.  It  is  also  alleged  that 
the  defendants  converted  to  their  own  use  pig-iron  of  the  value  of  •126,000. 

It  appears  that  Benjamin  White  owned  75  shares  of  preferred  and  150 
shares  of  common  stock  in  the  Big  Muddy  Iron  Company.  He  transferred 
this  stock  to  Mr.  Harding,  president  of  the  plaintiff,  a  banking  corporation. 
The  transfer  is  absolute  on  its  face,  but  it  was  made  to  secure  a  debt  owing 
by  White  to  the  bank.  The  transfer  was  made  In  November,  1872,  and  in 
the  fall  of  1873  the  bank  caused  the  stock  to  be  sold,  and  became  a  purchaser 
of  it.  This  suit  was  commenced  in  1874,  and  slumbered  along  until  1879, 
when  the  bank  transferred  the  stock  to  Cook,  who  transferred  the  one-half  to 
P.  C.  Bulkley,  and  this  suit  seems  to  be  prosecuted  by  them  in  the  name  of 
the  bank.  It  may  be  here  stated  that  Bulkley  was  a  director  and  the  secre- 
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tary  of  the  Big  Muddy  Iron  Co.  during  the  entire  time  of  its  existence,  though 
it  seems  be  opposed  the  sale  of  which  complaint  is  made. 

The  general  facts  are  not  disputed,  and  they  are  these:  The  defendants, 
O'Reilly,  Whitman,  Mills,  Lancaster,  and  White,  and  other  persons,  pur- 
chased an  iron  furnace  and  certain  personal  property  at  an  assignee's  sale  in 
bankruptcy  on  the  23d  March,  1872,  for  $189,000.  They  were  stockholders 
in  and  creditors  of  the  bankrupt  corporation.  On  the  5th  April,  1872,  they 
organized  the  Big  Muddy  Iron  Company,  transferred  the  property  so  purchased 
to  it,  and  the  corporation  became  liable  for  the  payment  of  the  $189,000.  The 
company  was  organized  with  1,570  shares  of  stock,  of  the  par  value  of  $2  per 
share.  But  930  shares  of  stock  were  ever  taken,  so  that  the  company  had  a 
capital  of  only  $1,860.  The  company  conducted  the  business  until  the  last  of 
December,  1872,  when  it  became  involved,  unable  to  pay  its  debts,  and  the 
directors  sold  the  furnace  to  a  new  company  by  the  same  name.  This  new 
company  was  organised  with  a  capital  of  $200,000  for  the  express  purpose  of 
buying  the  property  of  the  old  company,  and  the  defendants  were  stockhold- 
ers and  officers  in  the  new  company,  so  that  in  effect  the  sale  was  one  by 
themselves,  to  themselves. 

So  far  as  the  manufactured  pig-iron  on  hand  is  concerned,  it  is  sufficient  to 
say  that  it  was  sold  by  the  directors  in  the  usual  course  of  business  for  about 
$105,000,  and  the  proceeds  were  applied  to  the  payment  of  the  debts  of  the 
company.  This  they  had  a  right  and  were  in  duty  bound  to  da  The  sale  to 
the  new  company  included  the  furnaee,  machinery,  implements,  and  raw  ma- 
terial on  hand.  The  new  company  paid  for  the  furnace  and  existing  con- 
tracts for  material  the  sum  of  $156,000.  It  also  took  the  raw  material  on 
hand  at  the  cost  price.  There  were  other  assets,  such  as  bills  receivable,  not 
included  in  the  sale.    It  is  this  sale  of  which  complaint  is  made. 

The  plaintiff  alleges  that  the  old  company  was  solvent,  and  was  doing  a 
large  and  profitable  business  in  the  manufacture  of  pig-iron  at  the  time  of 
this  sale,  and  that  the  sale  rendered  the  stock  worthless.  The  case  was  heard 
by  a  referee,  who  made  a  report,  and  upon  which  there  was  judgment  for  the 
defendant.  For  the  purpose  of  determining  whether  the  company  was  solvent 
when  the  defendants  made  the  sale,  the  referee  made  an  estimate  of  all  of  the 
assets  at  that  date.  The  sale  did  not  take  effect  until  the  1st  January,  1873, 
and  this  is  made  the  date  of  the  estimate. 

In  this  estimate  the  referee  places  the  furnace  and  works  at  $129,120,  and 
the  plaintiff  insists  that  it  should  have  been  put  down  at  not  less  than  $156,- 
000.  The  evidence  of  the  value  of  the  furnace  ranges  from  $70,000  to  $250,- 
000,  so  that  there  is  abundant  evidence  to  support  the  finding  of  the  referee, 
and  it  will  not  be  disturbed.  He  places  the  value  of  the  pig-iron  on  hand  at 
$105,335.  This  value  he  gets  by  taking  the  sales  of  it  actually  made,  and  it 
was  clearly  the  correct  method;  for  it  appears  that  the  accounts  of  iron  made 
and  shipped,  as  they  were  kept  at  the  furnace,  were  unreliable  and  conflict- 
ing. Objeotions*are  also  made  to  other  of  the  items  of  this  estimate,  but  the 
plaintiff  has  furnished  no  abstract  of  the  evidence,  and  for  this  reason  we  de- 
cline to  go  through  the  great  mass  of  evidence  found  in  the  manuscript  rec- 
ord. The  referee  gives  his  detailed  findings  on  these  disputed  items,  and  his 
reasons  for  his  conclusions  as  to  the  amounts  to  be  set  down,  and  with  them 
we  are  satisfied.  The  report  shows  much  care  taken  by  the  referee  on  the 
trial,  and  is  not  to  be  disturbed  as  to  the  finding  of  facts,  except  upon  a  clear 
showing  of  mistake,  and  that  has  not  been  done  in  any  instance. 

The  referee  places  the  assets  at  $804,023,  and  the  liabilities  at  $288,942, 
thus  showing  a  surplus  of  a  little  over  $15,000.  But  these  assets  were  not 
money,  and  the  company  needed  a  large  amount  of  cash  to  enable  it  to  goon 
with  its  business,  and  the  assets  were  not  available  at  the  prices  stated,  and 
hence  the  referee  finds  that  the  company  "was  insolvent,  and  that  it  was  not 
possessed  of  sufficient  assets  wherewith  to  pay  its  liabilities  in  the  usual  coarse 
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of  business  as  they  matured,  nor  sufficient  assets  to  meet  and  discharge  its 
liabilities  by  any  usual  or  ordinary  disposition  and  application  of  the  same." 
He  also  finds  that  the  $156,000  was  paid  by  the  new  company  in  debts  of  the 
old  company,  which  debts  were  for  the  most  part  held  by  the  defendants,  and 
were  then  canceled;  that  the  sale  was  open  and  authorized,  and  ratified  by  a 
majority  of  the  stockholders  in  open  meetings  called  for  that  purpose.  Many 
•efforts  had  been  made  to  sell  the  property,  and  we  do  not  see  that  the  com- 
pany had  any  prospect  of  making  a  sale  to  persons  other  than  the  defendants, 
for  a  price  in  excess  of  975*000.  This  seems  to  have  been  the  highest  offer 
made,  yet  the  defendants,  for  the  new  corporation,  took  the  same  property  in 
payment  of  debts  to  the  amount  of  •156,000. 

We  held  in  Hutchimon  v.  Green,  91  Mo.  367, 1  S.  W.  Rep.  858,  that,  when 
a  corporation  became  unable  to  meet  its  obligations  in  the  usual  course  of 
business,  the  directors  could  make  a  voluntary  assignment  for  the  benefit  of 
all  of  the  creditors,  and  that  they  could  do  this  without  the  consent  of  stock* 
holders.  So,  too,  it  is  the  duty  of  the  directors  to  pay  the  debts  of  the  com- 
pany; and  they  are  justified  in  using  the  property  for  that  purpose.  They 
may  use  the  property  for  such  a  purpose,  though  the  company  be  thereby  dis- 
abled from  carrying  on  its  business,  if  they  act  in  good  faith.  1  Mor.  Priv. 
Corp.  (2d  Ed.)  §  518. 

Here  the  corporation  was  insolvent, — unable  to  go  on  with  its  business. 
As  said  by  the  referee,  it  had  to  go  into  liquidation  of  some  sort.  Had  this 
sale  been  made  to  persons  other  than  the  directors  themselves,  its  validity 
could  not  be  questioned  by  the  stockholders  in  any  form  of  action. 

Directors  of  a  corporation  have  no  right  to  use  their  official  position  for 
their  own  benefit,  nor  can  they  represent  the  corporation  and  themselves  in 
the  same  transaction.  They  may  be  made  to  account  to  the  corporation  for 
all  profits  made  by  the  use  of  the  corporate  property.  Ward  v.  Davidson,  89 
Mo.  440, 1  S.  W.  Rep.  846;  Packet  Co.  v.  Davidson,  95  Mo.  467,  8  S.  W.  Rep. 
545.  But*  according  to  what  we  held  in  Kitchen  v.  Railroad  Co. ,  69  Mo.  224, 
the  mere  fact  that  these  defendants  were  directors  and  stockholders  in  the 
Belling  and  purchasing  corporation  would  not  make  the  sale  absolutely  void. 

We  do  not  understand  it  to  be  claimed  here  that  this  is  a  suit  to  avoid  the 
sale.  It  is  rather  claimed  that  the  property  was  sold  at  less  than  its  value, 
and,  if  that  were  true,  the  defendants  should  account  for  the  difference.  The 
sale  standing  as  an  accomplished  transaction,  and  the  selling  corporation  hav- 
ing received  the  full  benefit  of  it,  it  would  seem  to  follow  that  defendants 
should  be  held  only  for  losses  sustained  by  the  old  corporation  by  reason  of 
the  price  received.  The  property  sold  for  all  and  indeed  for  much  more  than 
it  was  worth,  and  the  old  corporation  and  its  stockholders  were  the  gainers, 
not  the  losers,  by  the  transaction.  This  old  corporation  came  into  existence 
with  an  actual  capital  of  $1,860,  and  a  debt  of  $139,000,  and  it  is  perfectly 
clear  that  during  its  short  career  of  about  nine  months  it  was  at  all  times  in- 
solvent,— a  mere  shell, — and  that  the  stock  never  had  any  intrinsic  value. 

From  November,  1872,  to  the  fall  of  1873,  the  plaintiff  held  this  stock  as 
collateral  security  only.  In  the  mean  time  Mr.  White,  the  owner  of  it,  took 
part  in  making  and  perfecting  the  sale.  At  a  meeting  of  the  stockholders 
held  on  the  2d  December,  1872,  he  voted  in  favor  of  selling  the  property;  and 
at  another  like  meeting,  held  on  the  1st  February,  1873,  he  voted  to  ratify  the 
very  sale  of  which  complaint  is  made.  That  conduct  put  it  out  of  his  power 
to  prosecute  this  suit.  Since  he  bad  a  right  to  vote  the  stock  under  sections 
934,  935,  Rev.  St.,  it  is  insisted  that  the  bank  also  became  bound  by  the  rati- 
fication; but,  in  view  of  what  has  been  before  said,  we  need  not,  at  this  time, 
pass  upon  that  question. 

The  judgment  is  affirmed. 


Barclay,  J.,  not  sitting.    The  other  judges  concur. 
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Henry  &  Ooatswobth  Co.  v.  Evans  et  al* 
(Supreme  Court  o/  Missouri.    February  IS,  1880.) 

1»  Mschawics*  Laws-- Rights  of  STTBOowTRAorons— Extent  of  Lmre. 

Rev.  St.  Mo.  1879,  f  8178,  provides  that  "every  mechanic  or  other  person,  who 
shall  »  »  •  perform  any  •  •  *  labor  upon,  or  furnish  any  materials  *  *  * 
for,  any  buildings  *  *  *  or  improvements  upon  land, "  under  any  contract  with 
the  owner  or  his  contractor,  "upon  complying  with  the  provisions  of  this  article, 
shall  have  for  his  *  *  *  labor  done,  or  materials  furnished,  a  lien  upon  such 
building  •  *  *  or  improvements,  and  upon  the  land  belonging  to  such  owner, 
*  *  *  on  which  the  same  are  situated,  *  *  *  to  secure  the  payment  for  "such 
labor  or  materials.  Heidi  that  such  lien  exists  in  favor  of  subcontractors  and  oth- 
ers, notwithstanding  prior  payment  of  the  full  contract  price,  in  good  faith,  by  the 
owner  to  his  contractor;  also  that  such  liens  are  not  limited  to  the  amount  agreed 
to  be  paid  by  the  owner  to  his  contractor. 
Sk  Sams— Constitutional  Law— Dux  Pnooiss  or  Law. 

Such  construction  of  the  statute  does  not  give  it  an  unconstitutional  force  and 
effect,  as  depriving  the  owner  of  property  tt  without  due  process  of  law.  * 
8.  Sams. 

Nordoes  it  conflict  with  section  4  of  the  Missouri  bill  of  rights,  securing  to  all 
"the  enjoyment  of  the  gains  of  their  own  industry. " 

Appeal  from  circuit  court,  Jackson  county;  Turner  A.  Gill,  Judge. 

Action  by  Henry  &  Coatsworth  Company  against  D.  W.  Evans,  contractor, 
and  C.  W.  Dickinson,  owner,  to  enforce  a  mechanic's  lien.  Plaintiff  appeals 
from  a  Judgment  denying  its  lien. 

Traber  &  Gibson,  JR.  /.  Ingraham,  Jos.  F.  Mister,  and  C.  0.  Tichenor,  for 
appellant.  Botsford  dt  Williams,  B.  P.  Beatherage,  and  R.  B.  Middlebrook. 
for  respondents. 

Barclay,  J.  In  this  action  plaintiff,  a  subcontractor,  seeks  to  establish, 
as  a  lien,  a  demand  for  materials  furnished  towards  the  erection  of  a  building 
on  land  of  defendant  Dickinson.  The  exact  controversy  presented  for  decis- 
ion arises  from  the  following  undisputed  facts:  Evans  was  the  original  con- 
tractor  with  Dickinson  for  the  erection  of  certain  buildings  on  land  of  the 
latter.  Plaintiff,  under  a  contract  with  Evans,  supplied  materials  used  in 
their  construction.  Plaintiff's  account  therefor  was  not  paid.  Notice  of  the 
demand  was  served  on  the  owner,  and  the  account  filed  in  due  time  aa  a 
lien  on  the  property,  in  accordance  with  the  lien  law. 

No  defect  in  the  formal  steps  taken  by  plaintiff  is  suggested,  but  it  appears 
that  the  owner  had  paid  the  original  contractor  the  full  amount  of  the  agreed 
price  for  the  buildings  before  notice  or  knowledge  of  plaintiffs  demand,  and 
that  the  contractor  had  applied  that  amount  to  discharge  other  valid  claims 
against  the  property  for  labor  and  materials  furnished,  reserving  nothing  for 
himself.  The  circuit  court  rendered  a  personal  judgment  for  the  amount  of 
plaintiff's  demand  against  the  contractor  Evans,  but  denied  the  claim  for  a 
lien  against  the  property.  After  the  usual  steps  for  a  review  of  that  ruling, 
plaintiff  has  brought  the  case  here. 

It  is  necessary  to  determine  in  this  case  whether  payment  of  the  full  con- 
tract price,  in  good  faith,  by  the  owner  to  the  contractor,  in  the  circumstances 
above  described,  prevents  the  establishment  of  a  lien  against  the  property 
by  a  subcontractor  who  has  furnished  materials  for  the  erection  of  a  building, 
and  otherwise  complied  with  the  statute. 

The  law  of  this  state  concerning  these  liens  is  the  product  of  a  gradual  de- 
velopment. Its  foundations  were  laid  in  our  early  jurisprudence,  (Laws  Mo. 
1804-1824,  p.  803,  c.  346,)  and  improvements  were  made  thereon  from  time 
to  time  until  its  present  form  was  reached,  (Rev.  St;  1879,  c.  47.)  It  is  un- 
necessary to  give  the  details  of  its  history,  further  than  to  remark  that  its 
f ramers  embodied  in  it  some  materials  acquired  from  the  statutes  of  other 
states,  and  some  of  the  products  of  their  own  labor,  forming  thus  a  composite 
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-structure  in  many  respects  unlike  the  laws  elsewhere  on  the  subject.  The 
points  of  dissimilarity  must  be  clearly  borne  in  mind  to  avoid  the  error  of  ap- 
plying, to  the  interpretation  of  our  own  statute,  decisions  of  courts  in  other 
•states  construing  language  quite  different.  Liens  of  the  kind  mentioned  in 
our  statute  did  not  exist  under  the  common  law  of  England.  They  are 
founded  on  principles  of  natural  justice  which  the  civil  law  recognized,  more 
than  a  thousand  years  ago,  by  giving  workmen  and  material-men  a  similar 
right  of  compensation  (called  a  " privilege, "  which  took  precedence  even  over 
prior  mortgages)  against  property  they  had  improved. 

The  Missouri  statute  undertakes  to  define  the  facts  which  shall  create  such 
.a  lien,  and  to  provide  a  remedy  for  its  enforcement.  It  should  receive  a  lib- 
eral and  reasonable  construction  to  effectuate  the  purposes  disclosed  by  its 
terms.  Be  Witt  v.  Smith,  68  Mo.  268.  To  arrive  at  a  sound  interpretation, 
we  must  consider  the  law  in  all  its  parts,  and  ascertain,  as  best  we  may,  and 
give  expression  to,  the  true  intent  of  the  legislature.  It  is  our  duty  to  give 
full  effect  to  that  intention  when  discovered,  without  attempting  to  enlarge 
or  to  restrict  the  legislative  meaning  to  harmonize  with  any  views  of  our  own 
-concerning  its  wisdom  or  expediency. 

The  first  section  of  the  law  in  question  is  as  follows,  (omitting  the  parts 
immaterial  to  this  case:)  "Every  mechanic   or  other  person*  who  shall 

*  *    *    perform  any     *    *    *     labor  upon,  or   furnish    any  materials 

*  *  *  for,  any  build ings  *  *  *  or  improvements  upon  land,  *  *  * 
tinder  *  *  *  any  contract  with  the  owner  *  *  *  or  his  *  *  * 
contractor,  *  *  *  upon  complying  with  the  provisions  of  this  article, 
«hall  have  for  his  *  *  *  labor  done,  or  materials  *  *  *  furnished, 
a  lien  upon  such  building  *  *  **  or  improvements,  and  upon  the  land 
belonging  to  such  owner  *  *  *  on  which  the  same  are  situated,  *  *  * 
to  secure  the  pavment  for  such  *  *  *  labor  done,  or  materials  *  *  * 
Jurnished."    Rev.  St.  1879,  §  3172. 

It  has  been  already  decided  that  in  no  event  can  a  subcontractor  assert  a 
lien  against  the  property  for  a  greater  amount  than  the  reasonable  market 
value  of  the  labor  or  materials  he  furnished  towards  the  erection  of  the  build- 
ing or  improvement.  Deardorff  v.  Bverhartt,  74  Mo.  37;  Schulenberg  v. 
Prairie  Home,  65  Mo.  295. 

But  there  is  nothing  in  this  or  in  any  other  section  expressly  limiting  the 
•aggregate  liens  to  the  amount  which  the  owner  agreed  to  pay  the  original 
^contractor  for  the  completed  work;  yet  such  limitation,  in  definite  terms,  ap- 
ipears  to  have  been  thought  necessary  by  the  legislature  of  other  states  desir- 
ing to  express  that  purpose  in  their  laws.  We  shall  mention  some  of  those 
^statutes  to  indicate  the  differences  between  them  and  our  own  in  this  particu- 
lar. 

The  limitation  now  referred  to  has  usually  assumed  one  of  two  forms.  In 
some  states  the  clause  conferring  the  lien  is  of  nearly  as  broad  a  scope  as  our 
own,  but  the  limitation  is  supplied  by  another  section,  to  the  effect  that  the 
.lien  notice  by  the  subcontractor  to  the  owner  shall  give  the  former  a  claim 
.against  and  right  to  any  sum  "due,  or  to  become  due,  under  the  con- 
tract," by  the  owner  to  the  contractor.  Such  was  the  law  of  Colorado  when 
.the  decision  in  Jensen  v.  Brawn*  (1875,)  2  Colo.  697,  was  announced.  Seas. 
JLaws  Colo.  1872,  p.  150,  §  6. 

The  law  of  Iowa  was  somewhat  similar  when  Stewart  v.  Wright,  (1879,) 
52  Iowa,  335,  3  N.  W.  Rep.  144,  was  decided;  the  language  defining  the 
.status  of  a  subcontractor  there  being  as  follows:  "And,  from  and  after  the 
•service  of  such  notice,  his  lien  therefor  shall  have  the  same  force  and  effect," 
«tc.v  "as  a  lien  by  the  contractor,  but  shall  be  enforced  against  the  property 
only  to  the  extent  of  the  balance  due  to  the  contractor  at  the  time  of  the  serv- 
ice of  such  notice  upon  the  owner,  his  agent  or  trustee."  Code  Iowa  1873» 
p.  386,  §  2133. 
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In  other  states  this  limitation  has  been  expressed  as  a  proviso  in  the  section 
defining  the  right  of  lien,  or  as  a  distinct  part  of  the  statute.  Thus  the  law 
of  1851,  applicable  to  !New  York  city,  contained  the  following  as  a  part  of 
the  sentence  creating  the  lien:  "But  such  owner  shall  not  be  obliged  to  pay 
for  or  on  account  of  such  house,  other  building,  or  appurtenances,  in  consid- 
eration of  all  the  liens  authorized  by  this  act  to  be  created,  any  greater  sum 
or  amount  than  the  price  stipulated  and  agreed  to  be  paid  therefor  in  and  by 
such  contract, "  (i.  e.,  the  contract  between  the  owner  and  original  contractor.} 
Laws  N.  Y.  1851,  pp.  953,  954,  §  1. 

In  Illinois,  it  was  provided  that  no  claim  of  any  subcontractor,  etc.,  shoald 
be  a  lien,  "except  so  far  as  the  owner  may  be  indebted  to  the  contractor  at 
the  time  of  giving  such  notice  *  *  *  of  such  claim,  or  may  become  in- 
debted afterwards  to  him  as  such  contractor."  Rev.  St.  111.  1874,  c.  82,  § 
33. 

Kansas  laws  added  this  condition  to  the  right  of  lien:  "Provided,  that  the- 
owner  shall  not  be  liable  to  such  subcontractor  for  any  greater  amount  than 
he  contracted  to  pay  the  original  contractor. "    Laws  Kan.  1872,  p.  295,  §  2. 

In  Connecticut  it  was  declared  that  "no  such  lien  shall  attach  to  any  build- 
ing or  its  appurtenances,  or  to  the  land  on  which  the  same  may  stand,  in  favor 
of  any  person,  to  a  greater  amount  in  the  whole  than  the  price  which  the 
owner  agreed  to  pay  for  such  building  and  its  appurtenances. "  Gen.  St.  Conn- 
1875.  p.  360,  §  12. 

Such  limitations,  in  one  or  another  form,  have  been  in  force  at  different 
times  in  many  states.  Some  of  them  have  been  changed  by  later  laws.  They 
are  mentioned  here  as  types  of  the  forms  that  have  been  thought  effective  to- 
limit  the  subcontractor's  lien  to  the  amount  due  under  the  owner's  original 
contract,  when  the  law-makers  so  intended. 

The  case  at  bar  turns,  of  course,  on  the  proper  construction  of  our  own  law. 
The  latter  contains  no  such  language  as  has  been  quoted  from  other  states, 
nor  anything  substantially  similar.  The  question  then  arises  whether  our 
legislature  intended  a  like  limitation  to  be  supplied  by  construction.  If  so, 
the  expression  of  that  intent  is  singularly  unfortunate  and  obscure,  when  it 
evidently  might  have  been  very  plain. 

The  terms  of  section  3172,  above  given,  are  clear  and  comprehensive  in  re- 
lation to  the  question  before  us.  They  contain  nothing  suggestive  of  any 
implied  condition  upon  or  limitation  to  the  right  of  lien  therein  defined.  The- 
words  of  a  law  are  to  be  taken  in  their  ordinary,  usual,  and  natural  meaning. 
When  the  legislature  says  that  a  mechanic  or  material-man  "shall  have  a  lien,'* 
(certain  facts  occurring,)  are  we  to  assume,  without  more,  that  it  meant 
thereby  to  say  that  such  a  lien  should  only  exist  when  the  owner  had  not  al- 
ready fully  paid  the  contractor,  and  in  no  event  for  more  than  the  original 
contract  price?  Would  not  such  a  ruling,  in  effect,  require  more  facts  to  be 
established  as  essential  to  a  lien  than  those  mentioned  by  the  law-makers? 

So  it  appears  to  us,  and  that  it  is  not  our  province  to  make  such  additions, 
to  the  statute.  If  a  law  is  constitutional,  it  is  our  duty  merely  to  interpret 
and  declare  it,  exactly  as  made  by  the  legislative  department, .on  which  the 
responsibility  for  its  wisdom  and  policy  rests.  We  cannot  properly  add  to  it 
a  meaning  not  intended  by  its  terms. 

Let  us  now  consider  such  parts  of  the  context  to  the  section  already  quoted, 
as  may  throw  light  on  the  supposed  intention  of  the  legislature  as  to  its  scope. 
The  section  requiring  notice  by  the  subcontractor,  in  cases  like  this,  should 
perhaps  be  noted.  It  is  this:  "Sec.  3190.  Subcontractors  and  Others  to  Give 
Notice.  Every  person,  except  the  original  contractor,  who  may  wish  to  avail 
himself  of  the  benefit  of  the  provisions  of  this  article,  shall  give  ten  days'  no- 
tice before  the  filing  of  the  lien,  as  herein  required,  to  the  owner,  owners,  or 
agent,  or  either  of  them,  that  he  holds  a  claim  against  such  building  or  im- 
provement, setting  forth  the  amount,  and  from  whom  the  same  Is  due. " 
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This  section  noticeably  omits  any  qualification  of  the  language  of  section 
3172,  regarding  the  facts  necessary  to  the  right  of  lien.  It  is  undoubtedly  in- 
tended to  provide  a  measure  of  protection  to  the  owner  by  warning  him  of 
Buch  claims,  so  that  he  may  retain,  from  the  original  contractor,  enough  of 
the  contract  price  to  indemnify  himself  against  loss.  But  the  subcontractor 
may  file  his  claim  for  a  lien  (on  notice  as  above)  at  any  time  within  four 
months  after  the  indebtedness  accrues.  It  is  hence  evident  that  any  payment 
by  the  owner  to  the  contractor  before  the  time  expires  for  receiving  the  sub- 
contractor's notice  will  not  defeat  the  latter's  right  of  lien,  unless  we  are  to 
interpolate  into  this  section  also  other  facts  not  mentioned  as  essential  by  the 
law-makers,  namely,  that  such  notice  must  be  given  before  full  settlement 
with  the  original  contractor,  or  that  such  notice  shall  only  give  the  subcon- 
tractor a  right  to  claim  the  sum  then  due,  or  thereafter  becoming  due,  to  the 
contractor,  (as  is  the  law  in  some  other  states.)  This  we  cannot  do  without 
violence  to  the  meaning  of  the  legislature  as  expressed,  in  this  regard,  by  the 
plain  language  used. 

The  other  provisions  of  that  chapter  do  not  enlighten  the  present  contro- 
versy, except  section  3191,  which  is  as  follows:  "In  all  cases  where  a  lien 
shall  be  filed,  under  the  provisions  of  this  article,  by  any  person  other  than  a 
contractor,  it  shall  be  the  duty  of  the  contractor  to  defend  any  action  brought 
thereupon  at  his  own  expense;  and,  during  the  pendency  of  such  action,  the 
owner  may  withhold  from  the  contractor  the  amount  of  money  for  which  such 
lien  shall  be  filed;  and  in  case  of  judgment  against  the  owner  or  his  property, 
upon  the  lien,  he  shall  be  entitled  to  deduct  from  any  amount  due  by  him  to 
the  contractor  the  amount  of  such  judgment  and  cost,  and,  if  he  shall  have 
settled  with  the  contractor  in  full,  shall  be  entitled  to  recover  back  from  the 
contractor  any  amount  so  paid  by  the  owner  for  which  the  contractor  was  orig- 
inally the  party  liable."  Rev.  St.  §  3191.  If  the  legislature  intended  that 
payment  of  the  contract  price  to  the  original  contractor  should  be  a  defense  to 
the  lien  demand  of  a  subcontractor,  (as  is  asserted  by  respondent  in  this  case,) 
then  no  such  "judgment  against  the  owner  or  his  property"  could  lawfully  be 
recovered  by  a  subcontractor  after  such  full  settlement;  yet  this  section  as- 
sumes that  such  judgment  may  properly  be  obtained  and  enforced,  and  for  that 
reason  gives  the  owner  a  right  of  action  "to  recover  back  from  the  contractor 
any  amount  so  paid."  Beading  it  in  connection  with  section  3172,  we  think 
the  conclusion  irresistible  that  the  legislature  used  the  broad  language  confer- 
ring the  right  of  lien  with  a  full  appreciation  of  its  effect,  and  accordingly 
then  provided  by  section  8191  for  some  of  its  practical  applications.  We  con- 
sider these  two  sections  as  excluding  the  inference  of  any  legislative  intent  to 
limit  the  lien  of  subcontractors  to  the  amount  fixed  by  the  contract  of  the 
owner  with  the  original  contractor. 

But  it  is  insisted  that  this  construction  of  the  law  would  give  it  an  uncon- 
stitutional force  and  effect.  We  have  found  difficulty  in  dealing  with  this  ob- 
jection because  of  its  generality.  The  only  specific  clauses,  of  either  state  or 
federal  constitution,  with  which  any  clash  is  suggested,  are  the  federal  pro- 
hibition against  depriving  any  person  of  property  "without  due  process  of 
law,"  (Const.  tJ.  S.  amend.  14,)  and  the  section  of  the  Missouri  bill  of  rights 
securing  to  all  "the  enjoyment  of  the  gains  of  their  own  industry,"  (sec- 
tion^) 

A  statute  like  ours,  creating  a  lien  on  improved  property  for  the  reasonable 
value  of  the  labor  and  materials  furnished  to  permanently  improve  it,  and  pro- 
viding a  mode  for  its  enforcement  upon  adequate  notice  to  all  parties  in  in- 
terest, with  an  opportunity  for  a  trial  of  every  issue  in  court,  "as  in  ordinary 
civil  actions  and  proceedings  in  circuit  courts,"  (Rev.  St  §  3179,)  certainly 
does  not  deprive  the  owner  of  such  improved  property  thereof  "without  due 
process  of  law. "  It  is  unnecessary  to  discuss  that  contention  further,  in  view 
of  the  4efinite  rulings  that  have  been  made  construing  the  meaning  of  that 
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provision  of  the  federal  constitution.    Davidson  v.  New  Orleans,  96  U.  S.  97; 
Bheppard  v.  Steele,  43  N.  Y.  52;  State  v.  Addington,  77  Mo.  110. 

It  is  farther  urged  that  such  a  construction  of  the  lien  law  would  violate 
the  Missouri  bill  of  ■  rights,  as  quoted  above.  An  argument  is  predicated 
thereon  against  the  Justice  and  policy  of  the  statute.  It  is  claimed  that  it 
abridges  the  right  of  the  owner  to  make  such  contracts  as  he  pleases,  and  to 
enjoy  the  benefits  thereof.  That  hardships  may  occasionally  result  from  the 
application  of  the  law  to  particular  cases  is  possible.  That  hardships  would 
result  to  others  without  such  law  is  equally  clear.  If  the  owner  engages  a 
contractor  to  erect  a  house  for  $5,000,  and  the  latter  uses  in  the  structure 
labor  and  materials  worth  $10,000,  obtained  on  credit  from  others,  it  is  ob- 
vious that  some  one  must  sustain  the  loss  occasioned  by  such  folly  or  fraud. 
Without  this  statute  the  loss  would  often  fall  on  the  subcontractors  whose 
labor  and  materials  have  enhanced  the  value  of  the  property.  Under  its  pro- 
visions, the  latter  can  enforce  payment  (from  the  property)  for  the  reasona- 
ble value  of  their  labor  and  materials  used  in  the  building,  not  exceeding  the 
prices  they  agreed  to  accept  for  the  same.  The  owner  can  then  recover  of 
the  contractor  any  excess  he  may  be  obliged  thus  to  pay  beyond  the  original 
contract  price.  A  hardship  to  the  owner  w ill  only  result  in  event  the  contractor 
be  insolvent,  and  hence  unable  to  respond  to  such  recovery.  In  that  case  the 
legislature  has  seen  fit  to  say  that  the  loss  should  fall  on  the  owner  who  se- 
lected the  contractor,  and  has  the  benefit  of  the  improvements,  rather  than 
upon  the  subcontractors,  who  supplied  the  materials  and  labor. 

It  is  an  application  to  such  transactions  of  the  familiar  legal  principle  that, 
when  one  of  two  innocent  parties  must  suffer  a  loss  by  reason  of  the  fault  of 
a  third,  that  loss  should  be  borne  by  him  who  gave  the  third  person  power  to 
commit  the  fault.  Bank  v.  Bank,  71  Mo.  197.  The  aim  seems  to  be  to  pro- 
tect those  whose  material  or  labor  has  enhanced  the  value  of  property,  against 
the  business  misfortunes  or  possible  frauds  of  any  middle-man,  at  whose  in- 
stance they  furnished  the  same.  It  is  made  the  interest  of  the  owner,  for  the 
protection  of  hir  property  from  liens,  to  see  that  all  valid  debts  of  that  nature 
are  discharged  by  those  who  incur  them.  The  law-makers  considered  that, 
with  the  exercise  of  ordinary  prudence,  the  owner  would  be  in  a  better  posi- 
tion to  guard  against  loss  under  this  law  than  subcontractors  would  be  with- 
out the  law.  The  owner  may  stipulate  with  the  contractor  to  defer  his  pay* 
ment  until  the  time  has  passed  for  filing  other  liens,  or  to  pay  the  subcon- 
tractors himself,  or  he  may  take  security  or  any  other  suitable  steps  that  cir- 
cumstances may  require  for  the  protection  of  himself,  and  of  those  whose  labor 
and  materials  enter  into  the  building,  upon  its  credit.  On  the  other  hand,  if 
the  original  contract  price  were  the  limit  of  the  liability  of  the  property  for 
its  improvement,  no  subcontractor  could  be  sure  of  securing  a  lien,  when  sup- 
plying materials  or  labor,  without -first  ascertaining,  not  only  the  contract 
price,  but  also  the  amount  of  all  other  outstanding  subcontracts.  Even  then 
he  would  assume  the  further  risk  of  conflict  with  subcontracts  afterwards 
made  by  the  chief  contractor,  which  the  latter  might,  if  he  saw  fit,  satisfy  first 
on  the  contract  account.  Thus  would  difficulties  and  uncertainties  in  the  op- 
eration of  the  law  exist  which  we  think  the  legislature  did  not  intend. 

The  owner's  liberty  of  action  is  not  invaded  by  the  statute.  He  need  not 
employ  an  intermediary  to  erect  his  building;  but,  if  he  does,  the  law  ingrafts 
upon  his  act  certain  consequences.  It  enters  into  and  forms  part  of  his  agree- 
ment with  the  original  contractor,  so  far  as  regards  Che  subject-matter  to  which 
the  statute  relates.  By  virtue  of  the  law  the  contractor  is  invested  with  a 
power  to  charge  the  property  for  the  reasonable  value  of  the  labor  and  mate- 
rials supplied  to  it  by  subcontractors.  The  right  of  lien  arises  from  the  stat- 
ute, which  applies,  by  its  own  force,  to  every  transaction  that  parties  by  their 
voluntary  action  bring  within  its  terms.  No  one  is  deprived  thereby  of  the 
"gains  of  his  own  industry."    The  legislative  purpose  is  quite  the  contrary. 
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It  is  rather  to  prevent  one  man  from  enjoying,  without  compensation,  the 
•gains  of  another's  industry,  in  circumstances  which  the  law-makers  regard  as 
imposing  a  duty  on  the  former  to  see  that  the  latter  is  paid  therefor.  The 
principle  controlling  this  branch  of  the  case  has  been  frequently  recognized 
and  approved  in  other  Jurisdictions,  in  its  application  to  this  subject  and  oth- 
ers. Briefly  stated,  it  is  that  contracts  must  be  construed  and  interpreted  ac- 
cording to  existing  laws,  when  made  in  relation  to  the  subject-matter  of  those 
laws  within  their  jurisdiction.    McMurray  v.  Brown,  91  U.  S.  266. 

A  familiar  illustration  of  the  principle  is  found  in  admiralty.  A  bottomry 
'bond  or  mortgage  on  a  vessel  may  be  validly  executed,  yet  the  mariner's  lien 
for  subsequent  wages  will  have  priority  over  either,  because  the  law  to  that 
effect  is  assumed  to  have  entered  into  every  such  instrument  when  made.  1 
Conk.  Adm.  (2d  Ed.)  112.  Many  other  illustrations  are  at  hand,  but  we  will 
abbreviate  the  statement  of  them  by  merely  citing  the  cases  in  which  they  ap- 
pear: Spqfford  v.  True,  88  Me.  283;  Langston  v.  Anderson,  69  Ga.  65; 
Treusch  v.  Shryock,  51  Md.  178;  Winsloto  v.  Urguhart,  89  Wis.  260;  Vree- 
land  v.  O'Neil,  36  N.  J.  Eq.  399;  Sims  v.  Bradford,  12  Lea,  434;  Atwood  v. 
Williams,  40  Me.  409.  In  the  matter  before  us  the  mechanic's  lien  law  is  as- 
sumed to  be  in  contemplation  of  all  parties  making  a  building  contract.  There 
is  hence  no  injustice  in  treating  them  as  having  accepted  the  consequences 
•fixed  by  that  law. 

We  conclude  that  there  is  no  constitutional  objection  to  the  enforcement  of 
-a  lien  by  a  subcontractor  in  such  a  case  as  that  at  bar.  The  result  we  have 
reached  is  reinforced  by  decisions  from  some  other  states,  commenting  on  the 
effect  of  statutes  like  ours:  Laird  v.  Moonan,  32  Minn.  358,  20  N.  W.  Rep. 
-854;  Ballou  v.  Black,  21  Neb.  147,  81  N.  W.  Rep.  673;  Ainslie  v.  Kohn,  16 
Or.  871, 19  Pac  Rep.  97;  Lonkey  v.  Cook,  15  Nev.  58;  Menritt  v.  Pearson,  58 
Ind.  886;  Railroad  Co.  v.  Jftftov 80  Va.  821;  Jensen  v.  Brown,  2  Colo.  697; 
Hill  v.  Witmer,  2  Phila.  72. 

We  have  given  due  consideration  to  the  decision  of  the  Kansas  City  court 
•of  appeals  in  Henry  v.  Hinds,  18  Mo.  App.  497,  wherein  a  different  conclu- 
sion was  reached.  Though  entertaining  great  respect  for  that  oourt,  and  for 
•the  able  writer  of  that  opinion*  we  find  ourselves  unable  to  adopt  their  views 
•of  the  question  presented  by  the  present  appeal.  We  believe  the  effect  of  that 
decision  would  be  to  introduce  into  the  statute  an  implied  restriction  of  the 
subcontractor's  right  of  Hen  which  the  legislature  did  not  intend  should  be 
•placed  upon  it.  We  therefore  do  not  accept  it  as  a  precedent  for  the  decision 
of  this  case.  The  supreme  oourt  of  California  has  also  announced  a  different 
interpretation  of  a  statute  similar  to  our  own  in  Benton  v.  Conley,  (1874,)  49 
<Gal.  187,  and  earlier  cases  mentioned  therein.  That  decision  has  been  ex- 
pressly disapproved  in  Nevada.  Although  the  same  statute  had  been  re-en- 
acted there,  the  supreme  court  declined  to  follow  such  a  construction  of  it. 
Hunter  v.  Truokee  Lodge*  14  Nev.  82.  Since  that  decision  was  rendered  the 
4egislature  of  California  has  made  several  changes  in  that  law,  the  last  and 
•most  comprehensive  being  found  in  the  Acts  of  188fc  (Ex.Sess.)p.  143.  From 
4he  nature  of  thesto  amendments,  it  appears  probable  that  the  law-makers  of 
•that  state  do  not  regard  that  ruling  as  a  correct  construction  of  the  intention 
tthey  endeavored  to  express  with  regard  to  this  subject  in  the  original  statute. 
At  all  events,  we  do  not  agree  with  the  views  contained  in  that  decision.  We 
regard  them  as  at  variance  with  the  language  and  meaning  of  our  law,  for 
reasons  that  have  been  already  stated  in  this  opinion. 

It  follows  that  the  judgment  of  the  trial  court  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  set  aside  the  finding  in  favor  of  defendant 
on  the  issue  of  the  lien,  and  thereupon  to  enter  proper  findings  and  a  judg- 
ment on  the  agreed  case  in  accordance  with  this  opinion. 

With  the  concurrence  of  all  the  judges,  it  is  so  ordered. 
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State  ex  rel.  Campbell  et  al.  e.  St.  Loins  Court  of  Appeals. 
{Supreme  Couit  of  Missouri.    February  18, 1889.) 

1.  Courts— Jurisdiotiok— Sufrbmb  Court— CoNsnTUTiojrAL  Questions. 

To  a  petition  for  an  injunction  by  one  claiming  the  exclusive  right  to  operate  - 
a  ferry  between  a  city  in  Missouri  and  one  in  Illinois,  under  a  license  from  the 
former  city,  against  the  operators  of  another  ferry  between  the  same  points,  de- 
fendants answered,  alleging  that  the  ordinance  under  which  plaintiff  claimed  -was  - 
void  as  an  attempt  to  regulate  commerce  between  the  states  in  violation  of  the  con- 
stitution of  the  United  States,  and  also  as  an  attempt  to  create  a  monopoly  in  vio- 
lation of  the  constitution  of  the  state  of  Missouri.  Held,  that  the  record  presented 
a  question  involving  the  construction  of  the  constitutions  of  the  United  States  and 
of  the  state,  within  Const.  Mo.  art.  6,  §  12,  conferring  jurisdiction  in  such  cases 
upon  the  supreme  court,  and  that  the  St.  Louis  court  of  appeals  had  no  jurisdiction 
to  hear  and  determine  an  appeal  from  an  order  dismissing  the  petition. 

8.  Prohibition,  Writ  of— Issuance  of  Attachmsnt  ajtd  Injunction. 

An  appeal  was  taken  and  perfected  to  the  St.  Louis  court  of  appeals,  where  the 
judgment  of  the  lower  court  was  reversed,  and  an  injunction  granted  against  the 
operation  of  defendant's  ferry,  and  also  an  attachment  issued  against  defendants 
for  contempt  in  violating  the  temporary  injunction  after  the  apnea!  had  been  per- 
fected. Held  that,  as  the  attachment  had  not  been  executed,  ana  as  the  threatened 
judgment  had  been  stayed  only  by  rule  from  this  court,  defendants  were  entitled 
to  a  writ  of  prohibition. 

8.  Sams— Contents  of  Writ. 

In  such  a  case,  as  incident  to  the  general  command,  a  clause  will  be  inserted  In  the 


writ,  requiring  the  St  Louis  court  of  appeals  to  transfer  the  case  to  the  supreme 
court,  as  required  by  Acts  1885,  p.  12L  providing  that  when  an  appeal  is  taken  to 
that  court,  when  it  should  have  been  allowed  to  the  supreme  court,  the  court  of  ap- 


Application  for  writ  of  prohibition. 

George  D.  Reynold*,  for  relators.    /.  B.  Dennis  and  Dyer,  Lee  <ft  BUis, 
for  respondent. 

Black,  J.    The  prayer  of  the  petition  is  that  the  St.  Louis  court  of  appeals  be 
prohibited  from  taking  further  cognizance  of  the  case  of  Richard  Carroll  against 
Campbell  and  Houck,  who  are  the  relators  in  this  proceeding,  and  that  that  court 
be  commanded  to  transfer  the  cause  to  this  court,  on  the  ground  that  we  alone- 
have  jurisdiction.    From  the  pleadings  it  appears  the  city  of  Cape  Girardeau* 
passed  an  ordinance  giving  to  Carroll  the  sole  and  exclusive  right  to  operate 
a  steam  ferry-boat  from  that  city  to  the  Illinois  shore,  and  of  receiving  and 
landing  passengers  and  property  within  the  corporate  limits  of  the  city,  for  the 
period  of  10  years.    Carroll  has  a  license  for  a  like  period  of  time  from  the 
local  authorities  on  the  Illinois  shore.    The  city  of  Cape  Girardeau  refused 
Campbell  and  Houck  a  ferry  license,  and,  without  a  license,  they  put  their 
steam-boat  in  the  ferry  business,  in  opposition  to  Carroll,  receiving  and  land* 
ing  passengers  within  the  corporate  limits  of  the  city.    Carroll  commenced 
his  suit  in  the  circuit  court  against  the  relators,  and  procured  a  temporary  in- 
junction, restraining  them  from  operating  their  ferry-boat  within  the  limits 
of  the  city.    The  venue  of  that  cause  was  changed  to  Madison  county.    The 
defendants  answered,  and  also  filed  motion  to  dissolve  the  temporary  injunc- 
tion, and  upon  a  hearing  the  injunction  was  dissolved,  and  the  petition  dis- 
missed.   On  the  5th  October,  1886,  Carroll  gave  bond,  and  perfected  an  ap- 
peal to  the  St.  Louis  court  of  appeals.    In  that  court  Carroll  filed  an  informa- 
tion in  the  cause,  stating  that  relators  had  violated  the  temporary  injunction 
by  running  their  ferry-boat  after  he  had  perfected  his  appeal.    To  a  rule  is- 
sued by  the  St.  Louis  court  of  appeals  to  show  cause  why  they  should  not  be 
attached  for  contempt,  the  relators  made  formal  answer,  claiming — First, 
that  the  appeal  from  the  judgment  of  the  circuit  court  did  not  reinstate  the 
temporary  injunction;  second,  that  they  had  violated  no  process  of  the  St 
Louis  court  of  appeals;  and,  third,  stating  tliat  the  case  was  one  involving 
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the  construction  of  the  constitution  of  the  United  States  and  of  this  state, 
and  that  the  supreme  court  alone  had  Jurisdiction,  and  asked  that  the  cause- 
be  transferred  to  this  court.  To  this  answer  Carroll  filed  a  demurrer,  and  the- 
court  took  the  matter  under  advisement.  The  court,  in  the  mean  time,  heard 
the  case  on  its  merits,  the  relators  insisting  that  the  court  had  no  jurisdiction 
of  the  appeal.  On  the  3d  May,  1888,  the  court  of  appeals  rendered  a  judg- 
ment reversing  the  judgment  of  the  circuit  court,  and  entered  a  judgment 
enjoining  the  defendants,  relators  here,  from  operating  their  ferry-boat,  and 
at  the  same  time  ordered  an  attachment  for  defendants,  to  the  end  that  ttiey 
be  brought  to  the  bar  of  the  court  to  receive  punishment  for  violating  the- 
temporary  injunction  issued  by  the  circuit  court.  Thereupon  the  defendants- 
commenced  this  proceeding. 

The  first  and  most  important  question  to  be  determined  is  whether  the  court 
of  appeals  had  jurisdiction  of  the  case  of  Carroll  against  Campbell  and  Houck 
on  the  appeal  from  the  circuit  court.  Connected  with  that  is  a  question  of 
pleading.  By  section  12,  art.  6,  of  the  constitution,  and  the  amendment 
thereto,  adopted  in  1884,  this  court  has  jurisdiction  "in  all  cases  involving 
the  construction  of  the  constitution  of  the  United  States,  or  of  this  state." 
In  such  cases  the  appeal  should  be  to  this  court,  for  it  has  exclusive  jurisdic- 
tion in  all  such  cases.  Acts  1883,  p.  216,  §  5.  By  the  act  of  March  18, 1885, 
(Acts  1885,  p.  121.)  it  is  provided  that  where  an  appeal  is  taken  to  either  of 
the  courts  of  appeal,  when  it  should  have  been  allowed  to  this  court,  the  court • 
of  appeals  must  transfer  ttie  cause  to  this,  the  supreme  court. 

Turning,  now,  to  the  record  in  the  case  of  Carroll  against  Campbell  and 
Houck,  we  find  that  the  city  of  Cape  Girardeau,  by  its  charter  passed  in  1872, 
has  "the  exclusive  power  and  right  to  regulate,  tax,  and  license  all  ferries* 
within  its  limits,"  and  under  this  power  the  city  gave  Carroll  the  exclusive- 
ferry  privilege,  for  the  period  of  10  years.  The  defendants,  in  their  answer, 
deny  the  power  of  the  city  of  Cape  Girardeau  to  grant  the  exclusive  right  to 
plaintiff,  admit  the  other  essential  statements  in  the  petition,  and  then  go  on  to* 
say:  "And  for  a  further  answer  the  said  defendants  say  that  they  run  their 
boat  between  the  states  of  Illinois  and  Missouri,  across  the  Mississippi  river, 
and  they  are  owners  of  said  vessel,  were  engaged  in  the  carrying  trade  be-- 
tween  the  states,  and  in  the  conveyance  thereof;  that  their  vessel  was  duly 
inspected  and  officered,  as  provided  by  the  laws  of  the  United  States;  and  that 
the  said  attempt  of  said  city  of  Cape  Girardeau,  by  ordinance,  to  create  an  ex- 
clusive right  in  said  plaintiff  to  do  the  ferrying  business  across  the  Missis-*- 
sippi  at  a  point  to  and  within  the  jurisdictional  limits  of  the  said  cfty  of 
Cape  Girardeau  was  and  is  an  attempt  to  regulate  commerce  between  the 
states,  and  violates  the  constitution  of  the  United  States,  and  is  therefore- 
null  and  void.  And  for  a  further  answer  the  defendants  say  that  the  said 
ordinance  set  out  in  the  plaintiff's  petition  is  null  and  void,  because  of  its  at" 
tempt  to  create  a  monopoly,  and  violates  the  provisions  of  the  constitution  of 
the  state  of  Missouri  in  that  it  attempts  to  create  an  exclusive  franchise. " 

These  two  defenses  thus  set  out  in  the  answer  are  brought  forward  and  as- 
signed as  grounds  for  dissolving  the  temporary  injunction  in  the  motion  filed 
for  that  purpose.  Indeed,  the  questions  thus  raised  are  the  only  questions  of 
law  presented  by  that  record.  The  constitution  of  this  state  says  the  general 
assembly  shall  pass  no  local  or  special  law  granting  any  "special  or  exclusive 
right,  privilege,  or  immunity,"  (section  58,  art.  4;)  and  the  constitution  of  the- 
United  States  gives  congress  power  "to  regulate  commerce  with  foreign  na- 
tions,  and  among  the  several  states."  That  the  pleadings  were  designed  to* 
and  do  raise  the  questions  whether  the  ordinance  upon  which  Carroll  foundsh 
his  right  is  in  conflict  with  the  before-mentioned  constitutional  provisions  ifr 
clear  enough.  It  was  not  necessary  to  set  out  in  the  answer  the  sections  of 
either  constitution,  or  to  refer  them  by  their  numbers.  The  whole  theory  of 
our  Code  of  Civil  Procedure  is  that  the  parties  must  plead  facts,  and  the  courts' 
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must  apply  the  law  to  the  facts  pleaded  and  proved.  It  is  enough  that  the 
record  shows  that  in  the  disposition  of  the  appeal  there  is  involved  the  con- 
struction of  some  provision  of  the  constitution  of  the  United  States,  or  of  this 
state.  This  will  sometimes  appear  from  the  pleadings,  and  in  actions  at  law 
it  will  after  appear  by  the  instructions  given  or  refused,  and  probably  in  other 
ways.  Looking  to  the  answer  in  this  case,  we  are  referred  to  the  constitu- 
tional provisions  before  quoted,  with  quite  as  much  certainty  as  if  they  had 
been  set  out  in  words. 

The  court  of  appeals,  when  speaking  of  its  jurisdiction  to  determine  the 
question  made  in  respect  to  the  constitution  of  the  United  States,  says:  **  We 
have  uniformly  held  that  such  a  question,  in  order  to  be  considered  with  ref- 
erence to  jurisdiction,  *  *  *  must  beat  least  fairly  debatable.  The  ques- 
tion as  here  raised  is  not  debatable  at  all.  It  is  set  at  rest  forever,  so  far  as 
this  courtis  concerned,  by  our  conclusions  in  the  City  of  St  Louis  v.  Turnpike 
Co.,  14  Mo.  App.  216. n  We  cannot  yield  our  consent  to  that  disposition  of 
the  question.  It  is  made  the  duty  of  this  court  to  determine  constitutional 
questions  when  tbey  are  fairly  raised  by  the  record,  and  that  court  is  without 
jurisdiction  in  such  cases,  and  hence  its  adjudications  cannot  set  them  at  rest. 
This  court  will  not  give  countenance  to  sham  questions,  made  for  the  mere 
purpose  of  giving  this  court  jurisdiction  of  the  whole  case.  But  that  is  not 
the  case  here.  Conceding  to  the  city  of  Gape  Girardeau  the  right,  and  the  exclu- 
sive right,  to  license  ferry-boats,  and  to  make  and  collect  reasonable  wharf 
charges,  and  to  regulate  the  landing  of  such  boats,  still  the  ferry  is  one  be- 
tween different  states,  and  therefore  concerns  commerce  between  the  states, 
.and  whether  the  city  can  say  that  this  interstate  traffic  shall  be  carried  on  by 
one  person  only,  presents  a  question,  to  say  the  least  of  it,  worthy  of  consid- 
eration. But  the  present  inquiry  is  not  as  to  the  merits  of  these  questions, 
or  either  of  them,  presented  by  the  appeal.  The  inquiry  is,  does  the  record 
in  the  case  of  Carroll  against  Campbell  and  Houck,  as  lodged  in  the  court  of 
.appeals,  present  a  question  involving  the  construction  of  the  constitution  of 
the  United  States  or  of  this  state,  and  we  have  seen  that  it  does.  Indeed,  as 
before  stated,  they  are  the  only  questions  in  the  case,  and  it  follows  that  the 
•court  of  appeals  is  without  jurisdiction  to  hear  and  determine  the  appeal. 

Prohibition  is  a  preventive,  and  not  a  corrective,  remedy.  Says  High: 
"Where  the  proceedings  which  it  is  sought  to  prohibit  have  already  been  dis- 
posed of  by  the  court,  and  nothing  remains  to  be  done  either  by  the  court  or 
by  the  parties,  the  cause  having  been  absolutely  dismissed  by  the  inferior  tri- 
bunal* prohibition  will  not  he. "  High,  Ext.  Bern.  §  766.  But  where  the  want 
-of  jurisdiction  appears  on  the  face  of  the  proceedings,  prohibition  will  lie  after 
judgment,  if  anything  remains  to  be  done  under  the  judgment.  Lloyd,  Pro- 
bib.  12;  High,  Ext.  Rem.  §  774.  But  in  the  present  case  the  proceedings  in 
the  court  of  appeals  are  not  at  an  end.  The  attachment  for  contempt  has  not 
been  executed.  The  threatened  judgment  has  been  stayed  only  by  the  rule 
issued  in  the  present  case.  Since,  therefore,  the  relators  have  no  other  rem- 
edy, they  are  entitled  to  the  writ  of  prohibition. 

Our  rule  made  on  filing  of  the  petition  required  the  court  of  appeals  to 
show  cause  why  the  case  of  Carroll  against  Campbell  and  Houck  should  not 
be  certified  to  this  court,  and  the  question  is  whether  the  writ  should  contain 
a  clause  requiring  that  appeal  to  be  transferred  to  this  court.  In  general  it  is 
not  the  office  of  prohibition  to  undo  that  which  has  been  done.  Its  office,  as 
before  stated,  is  preventive.  Lloyd,  however,  says,  when  speaking  of  this 
general  rule:  "But  as  the  superior  courts  will  interfere  after  execution,  it 
follows  that  in  such  cases  the  writ  must  have  a  more  extensive  operation,  and 
we  find  it  so  laid  down  in  many  of  the  old  authorities."  And  further  as  he 
says:  "Prohibition  will,  in  such  cases,  have  an  effect  similar  to  that  of  a  writ 
of  restitution,  and  must  not  only  command  the  person  to  whom  it  is  directed 
to  surcease,  but  also  to  revoke  what  has  been  done/'   Lloyd,  Prohib.  67.  The 
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principle  asserted  by  this  author  m*y,  we  think,  be  applied  to  the  present  • 
case.    It  should  be  applied  with  great  care. 

But  in  the  present  case  the  writ  of  prohibition  is  called  into  requisition,  to 
some  extent,  in  aid  of  our  appellate  jurisdiction.  In  view  of  this  fact,  and 
since  the  writ  must  go,  we  conclude  that,  as  an  incident  to  its  general  com- 
mand, it  may  contain  a  clause  requiring  the  court  of  appeals  to  transfer  that 
case  to  this  court.  With  this  result  we  need  not  consider  the  other  questions 
discussed  in  the  briefs.  The  rule  heretofore  issued  to  show  cause  is  therefore 
made  absolute. 

Barclay,  J.,  not  sitting.    The  other  judges  concur. 


Stark  t>.  Pierce  City  Real  Estate  Go.  et  al. 
(Supreme  Court  of  Missouri.    February  18, 1889.) 

1.  Eqtjitt— Accounting. 

Plaintiff's  grantee  gave  a  declaration  stating  that  he  held  80  acres  in  trust  for  six 
persons,  including  plaintiff,  each  of  whom  was  entitled  to  a  sixth.  The  owners, 
each  of  whom  also  owned  a  twelfth  interest  in  other  lands,  formed  a  corporation, 
and  stock  was  issued  to  them  representing  their  interests,  including  a  twelfth  of 
the  whole  to  plaintiff,  who  refused  to  accept  it,  but  who  received  various  payments 
from  the  corporation.  Plaintiff  was  not  an  incorporator  or  officer  of  the  corpora- 
tion, hut  afterwards,  for  the  purpose  of  settlement,  stipulated  to  acquiesce  therein, 
upon  payment  of  the  amount  due  him,  upon  which  the  land  should  be  appraised,  and 
he  should  be  allowed  to  draw- out  his  one-twelfth  interest.  The  referee  found  that 
plaintiff  was  entitled  to  a  sixth  of  the  80  acres,  and  the  parties  stipulated  to  divide 
it  according  to  such  finding.  Held,  that  plaintiff  had  a  sixth  interest  in  such  80 
acres. 

2.  Bamk— Dkcbbb. 

Plaintiff  is  not  entitled  to  a  money  judgment  for  his  interest  in  lands  sold,  for 
which  notes  were  taken  in  good  faith,  and  of  which  sales  he  claims  the  benefit,  but 
the  judgment  should  determine  his  interest  in  the  notes,  and  direct  its  payment, 
when  collected,  and  invest  him  with  his  interest  in  the  unsold  lots. 

Appeal  from  circuit  court,  Jasper  county;  M.  G.  McGregor,  Judge. 
Suit  by  John  W.  Stark  against  the  Pierce  City  Real  Estate  Company  and 
others.    Defendants  appeal. 

C.  W:  Throsher,  for  appellants.     W.  Cloud,  for  respondent. 

Black,  J.  The  plaintiff  by  this  suit  asks  that  the  defendant  corporation 
and  the  other  defendants  account  to  him  for  the  proceeds  arising  from  the  sale 
of  town  lots,  and  that  his  interest  in  the  unsold  lots  be  invested  in  him.  The 
suit  was  begun  in  1876.  It  was  heard  by  a  referee,  who  made  a  report  of  the 
evidence  and  his  findings,  and  to  that  report  both  parties  filed  exceptions. 
The  venue  of  the  cause  was  changed  to  Jasper  county,  where  the  case  seems 
to  have  been  tried  by  the  court  without  regard  to  the  report  of  the  referee, 
or  the  exceptions  made  thereto. 

1.  The  first  question  is  whether  the  plaintiff  is  entitled  to  one-sixth  or  one- 
twelfth  of  a  part  of  the  land.  On  the  1st  January,  1870,  the  plaintiff,  Stark, 
sold  the  five-sixths  of  the  land  hereafter  described  to  Young  and  others.  The 
agreement  states  that  the  parties  to  this  contract  had  formed  a  partnership  for 
the  purpose  of  procuring  a  depot  on  the  land,  and  that  each  should  bear  his 
proportion  of  the  donation  to  the  railroad  company.  On  the  19th  February, 
1870,  Stark  conveyed  the  whole  of  the  land  to  McAfee,  who  gave  him  a  dec- 
laration in  writing,  reciting  the  conveyance  of  158  acres,  and  stating  that  the 
depot  was  to  be  built  thereon;  that  the  railroad  was  to  have  a  right  of  way 
over  it;  also  20  acres,  and  one-half  of  the  balance.  This  writing  then  states: 
**  This  property  is  held  in  trust  by  said  McAfee  for  the  following  parties:  John 
W.  Stark,  one-sixth  of  one-half,  after  deducting  right  of  way,  and  20  acres 
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for  railroad  company;  John  S.  Phelps,  £.  T.  Kobberson,  T.  A.  Sherwood*  H. 
C.  Young,  one-half  of  one-sixth  each,  after  the  deduction  aforesaid.  That 
said  Stark  has  also  conveyed  the  following  land,  to- wit:  North-east,  south- 
west, and  south-east  quarter  of  north- west  quarter,  section  21,  township  26, 
range  28.  That  said  McAfee  holds  the  same  in  trust  for  himself,  John  S. 
Phelps,  H.  C.  Young,  T.  A.  Sherwood,  E.  T.  Robberson,  and  John  W.  Stark, 
and  each  one  of  them  are  entitled  to  one-sixth  of  said  land.  That  said  Stark 
conveyed  the  following  pre-emption,  to- wit:  South  half,  north-west  quarter, 
section  28,  township  26,  range  28.  That  said  McAfee  holds  the  same  in  trust 
for  said  parties  aforesaid,  that  is,  one-sixth  of  one-half  each,  and  the  railroad 
company  one-half  said  pre-emption*  That  said  McAfee,  as  soon  as  said  town 
is  laid  off,  is  to  proceed  and  sell  the  lots,  and  divide  the  proceeds  of  the  sales 
among  the  parties  according  to  their  rights  and  interest,  as  hereinbefore  ex- 
pressed, and  convey  to  the  railroad  company  the  amount  of  land  hereinbefore 
set  forth.  Witness  my  hand  and  seal  on  the  day  and  year  aforesaid."  On 
the  23d  June,  1871,  McAfee  conveyed  to  the  railroad  company  the  right  of 
way,  the  20  acres,  and  the  one-half  of  the  balance  of  the  153  acres,  the  one- 
half  of  the  five-sixths  of  the  next  described  80  acres,  and  the  one-half  of  the 
third  tract  described  in  the  declaration  of  February  19,  1870. 

By  reference  to  that  declaration,  it  will  be  seen  that  Stark  retained  the  one- 
jrixth  of  the  80  acres,  namely,  the  N.  E.  of  S.  W.,  and  S.  E.  of  N.  W.  J,  of 
section  21,  etc. ;  while,  as  to  the  balance,  he  has  only  the  one-twelfth  interest. 
This  difference  between  Stark's  interest  in  the  80  and  the  residue  finds  fur- 
ther recognition  from  the  fact  that  McAfee  only  conveyed  to  the  railroad  com- 
pany the  one-half  of  five-sixths  of  the  80,  the  five-sixths  being  all  the  interest 
that  he  and  his  associates  had  therein.  On  these  papers  there  can  be  no  doubt 
but  Stark  owns  the  one-sixth  of  the  80  acres. 

But  the  appellants  contend  that  this  conclusion  is  changed  by  subsequent 
events.  There  was  purchased  in  the  name  of  Mr.  Young,  one  of  the  town 
proprietors,  two  other  tracts  of  land,  known  as  the  Evans  and  Cowan  land; 
and  on  the  19th  February,  1870,  he  gave  Stark  a  declaration  in  writing,  stat- 
ing that  he  held  the  one-twelfth  of  those  lands  for  Stark.  The  legal  title  to 
all  of  these  lands  seems  to  have  been  put  in  the  names  of  McAfee  and  Young 
to  facilitate  the  sale  and  conveyance  of  town  lots.  Lots  were  sold  by  them 
until  July,  1872,  when  the  town  proprietors,  except  Stark,  organized  the  cor- 
poration known  as  the  "Pierce  City  Heal  Estate  Company ;"  and  McAfee, 
Young,  and  the  railroad  company  conveyed  the  unsold  lots  and  lands  to  that 
corporation.  Stock  was  issued  to  these  proprietors  in  the  proportion  of  their 
respective  interests,  including  stock  to  Stark,  representing  a  one-twelfth  of 
the  whole.  Payments  were  made  to  Stark  from  time  to  time  by  the  agents  of 
this  corporation,  and  hence  it  is  insisted  that  he  has  accepted  this  stock  as 
representing  his  proper  share  in  the  property  of  the  corporation*  But  Stark 
was  not  an  incorporator,  nor  was  he  a  director  or  officer  in  the  corporation, 
and  the  circuit  court  found  that  he  refused  to  accept  the  stock,  and  with  this 
finding  we  are  satisfied;  so  that  thus  far  there  is  nothing  to  preclude  him 
from  claiming  his  one-sixth  in  the  80  acres.        * 

In  1880  the  parties  to  this  suit  stipulated  for  a  reference,  and  as  to  what  ac- 
counts should  be  examined  by  the  referee;  and  in  that  stipulation  it  is  pro- 
vided, in  substance,  that,  while  Stark  contends  that  he  never  gave  his  con- 
sent to  the  organization  of  the  real-estate  company,  yet  he  is  willing,  for  the 
sake  of  getting  an  equitable  settlement,  to  acquiesce  therein,  upon  payment 
of  whatever  amounts  are  found  due  him;  provided,  further,  that  upon  such 
payment  there  shall  be  chosen  three  persons  to  appraise  the  real  estate,  and 
that  he  shall  be  allowed  to  draw  out  his  one-twelfth  interest  by  lot,  or  in 
some  fair  manner.  The  referee  found  that  Stark  was  the  owner  of  the  one- 
sixth  of  the  80  acres,  and,  after  that  report  had  been  filed,  the  parties  again 
stipulated  for  the  appointment  of  designated  persons  "to  divide  and  set  apart 
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the  property  now  on  band  to  the  plaintiff,  as  found  by  the  referee."  The 
first  of  these  stipulations  gives  some  countenance  to  the  theory  that  Stark  had 
but  a  one-twelfth  interest  in  the  property;  but  it  is  to  be  remembered  that  he 

•  claims  no  more,  as  to  the  great  bulk  of  the  property,  and  the  contest  as  to 
the  extent  of  his  interest  is  as  to  the  80  acres  only.  The  subsequent  stipula- 
tion shows  that  the  parties  never  intended  to  cut  oat  any  interest  he  had. 
The  defendants  cannot  disregard  one  of  these  stipulations,  and  hold  onto  the 

-  other.  Indeed,  we  do  not  think  the  first  has,  or  was  designed  to  have,  the  ef- 
fect to  deprive  Stark  of  any  property  that  might  be  found  to  belong  to  him. 
The  stipulation  proceeds  upon  the  assumption  that  he  has  the  right  to  take 
Abe  property  belonging  to  him,  whatever  it  may  be  found  to  be. 

2.  The  next  question  is  as  to  whether  there  is  anything  due  to  Stark  for  the 
purchase  of  the  land,  or  from  sales  of  lots,  and  the  amount  thereof.  Young 
and  his  associates  agreed  to  pay  Stark  $7,893.35  for  the  interest  in  the  land 
purchased  from  him.  Fart  of  this  amount  was  paid  by  deducting  Stark's 
share  of  the  purchase  price  of  the  Evans  and  Cowan  land,  and  they  assumed 
the  payment  of  the  whole  price  of  those  tracts.  This  left  due  to  Stark  $6,556.13, 
for  which  they,  Young  and  others,  gave  Stark  a  doe-bill.  Defendants  con- 
tend that  there  is  a  mistake  in  the  amount  of  this  due-bill,  but  we  axe  satisfied 
that  it  states  the  correct  amount 

8.  The  town  proprietors  made  large  expenditures  in  the  erection  of  an  hotel, 
and  for  other  purposes  not  within  the  original  contemplation  of  the  parties; 
.but  we  are  satisfied  that  Stark  gave  his  consent  to  these  expenditures,  and 
must,  therefore,  bear  his  share  of  them.  The  business  was  conducted  for  a 
time  by  Mr.  Young,  then  by  Mr.  Cowan,  and  then,  to  1874,  by  Mr.  Perkins. 
The  accounts  of  these  persons  are  much  confused,  no  distinction  having  been 

-  made  between  payments  made  for  the  company  and  payments  made  to  or  for 
the  benefit  of  the  individuals.  The  counsel  for  appellants  has  restated  these 
accounts  in  his  brief,  and,  after  a  patient  examination  of  the  evidence,  we 
find  this  restatement  to  be  correct,  with  one  exception.    Stark  is  charged  with 

-  8400  as  having  been  paid  to  him  in  cash  by  Young,  and  by  a  like  amount 
paid  to  him  by  Cowan.    There  is  but  one  such  credit  indorsed  on  the  due-bill, 

.  and  that  of  date  October  18, 1870,  and  this  seems  to  be  about  the  date  that  he 
is  charged  with  the  two  items.     We  cannot  see  that  Young  paid  this  item  to 

.  Stark  at  all,  so  Stark  should  be  charged  once  only  with  the  cash  item  of  $400. 
With  this  correction  it  appears  that  Stark  received  on  account  of  sale,  and  on 

.  account  of  the  purchase  price  of  the  land,  $7,734.70.  He  is  entitled  to 
receive,  on  account  of  his  share  arising  from  sales,  $1,441.75,  which,  added  to 
the  amount  of  the  due-bill  for  purchase  price  of  the  land,  makes  $7,997.88; 
thus  knowing  a  balance  still  due  to  him  of  $263.18. 

4.  Thus  far  Stark's  interest  has  been  calculated  at  a  one-twelfth,  but  as  to 
the  80  acres  he  has  a  one-sixth  interest;  so  that  he  should  receive  an  additional 
twelfth  of  the  proceeds  of  sales  of  lots  in  the  80  acres.    This  amounts  to  the 

.  sum  of  $506.38. 

5.  Stark  is  entitled  to  his  decree  vesting  in  him  the  undivided  one-sixth  of 
the  unsold  lots  in  the  80  acres,  and  a  one-twelfth  interest  in  the  other  unsold 
lots  and  lands.  This  portion  of  the  decree  of  the  circuit  court  is  therefore 
correct. 

6.  From  1874  to  the  trial  of  this  cause  Stark  received  his  proper  sliare 

-  of  the  proceeds  arising  from  sales,  but  there  were  notes  on  hand  for  prop- 

•  erty  sold.  Stark  has  a  one-sixth  interest  in  some  of  these  notes,  and  a  one- 
twelfth  interest  in  others,  and  for  which  the  court  gave  him  a  money  Judg- 
ment. This  money  judgment  is  manifestly  unjust,  and  ought  not  to  stand. 
There  is  no  pretense  that  the  defendants,  or  any  of  them,  have  converted 
these  notes  to  their  own  use.    These  sales,  for  which  the  notes  were  given  as 

-  deferred  payments,  were  made  in  good  faith;  and,  since  Stark  claims  the  bene- 
,  fit  of  them,  he  must  take  according  to  the  terms  of  the  notes.    He  is  not  en- 
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titled  to  the  money  until  it  is  collected,  and  the  defendants  should  not  be 
bound  for  losses  that  may  occur  in  making  the  collections.  No  foundation 
is  laid  for  the  appointment  of  a  receiver,  and  the  decree  should  only  ascertain 
Stark's  interest  in  the  notes,  and  direct  its  payment  to  him  from  time  to  time 
as  collected* 

7.  In  view  of  the  fact  that  these  conclusions  lead  to  a  decree  essentially 
different  from  that  rendered  by  the  circuit  court,  the  judgment  is  reversed* 
and  the  cause  remanded,  with  these  directions:  First.  The  circuit  court  will 
enter  a  money  judgment  in  favor  of  plaintiff,  and  against  the  defendant  the 
Fierce  City  Real-Estate  Company  for  $769.51,  with  interest  at  6  per  cent,  per 
annum  from  the  date  of  the  commencement  of  this  suit.  The  evidence  shows- 
that  it  was  the  understanding  that  the  purchase  price  for  the  land  should  be- 
paid  to  Stark  out  of  the  proceeds  of  the  first  sales,  and,  applying  the  payment 
first  to  the  discharge  of  the  due  bill,  it  follows  that  the  judgment  should  be 
against  the  real-estate  company  only  for  the  * 769.51,  and  interest.  Second. 
The  court  will  enter  anew  the  judgment  divesting  defendants  of,  and  invest- 
ing in  plaintiff  his  interest  in,  unsold  lots.  Third.  The  court  will  determine 
the  interest  of  Stark  in  the  uncollected  notes,  and  order  the  payment  of  that 
interest  to  him  as  the  money  is  collected. 

In  carrying  out  the  second  and  third  of  these  directions,  the  court  can  take 
account  of  transactions  made,  and  moneys  collected  and  paid  out,  since  the 
former  decree  in  this  case,  but  these  directions  are  designed  to  put  at  rest  all 
other  controversies. 

The  judgment  is  therefore  reversed,  and  cause  remanded. 

Sherwood,  J.,  not  sitting.    The  other  judges  concur. 


Corrigan  t>.  Morris  et  al. 
{Supreme  Court  of  Missouri.    February  IS,  1SS9.) 

Courts— Jurisdiction  of  Supreme  Court. 

Ad  appeal  from  an  order  overruling  a  motion  to  quash  an  execution  to  enforce 
the  Hen  of  a  city  tax-bill  for  street  improvements,  title  to  real  estate  not  being  in- 
volved, and  the  amount  in  dispute  being  below  the  jurisdiction  of  the  supreme  court, 
is  within  the  jurisdiction  of  the  Kansas  City  court  of  appeals. 

Appeal  from  circuit  court,  Jackson  county;    Turner  A.  Gill,  Judge. 

Action  by  Thomas  Corrigan  against  Margaret  J.  Morris  and  others,  to  en- 
force the  lien  of  tax-bills.  Defendants  appeal  from  an  order  refusing  to  quash 
an  execution  issued  on  a  judgment  for  plaintiff. 

ScarriU  <&  Scarritt,  for  appellants.     Crpsler  <&  Kenyan,  for  respondent. 

Braob,  J.  The  respondent  brought  suit  against  the  appellants,  to  which 
the  county  of  Jackson  was  made  a  party  defendant,  to  enforce  the  lien  of  two 
special  tax-bills  issued  by  the  city  of  Kansas  City  on  a  certain  lot  in  said  city,  for 
the  improvement  of  a  certain  street  therein.  Judgment  was  obtained  against 
all  the  defendants  in  that  suit,  a  transcript  thereof  filed  in  the  office  of  the 
clerk  of  the  circuit  court  of  Jackson  county,  and  an  execution  issued  thereon. 
The  appellants  then  filed  a  motion  in  the  circuit  court  to  quash  the  execution. 
This  motion  was  overruled  by  the  circuit  court,  and  they  appeal.  To  this  mo- 
tion, and  the  subsequent  proceedings  thereon,  the  county  of  Jackson  was  not 
a  party,  and  is  not  a  party  to  this  appeal.  The  title  to  real  estate  is  not  in- 
volved in  the  questions  to  be  determined  thereon,  (State  v.  Court  of 'Appeals, 
67  Mo.  200;  Dunn  v.  Miller,  96  Mo.  — ,  9  8.  W.  Rep.  640,)  and  the  amount 
in  dispute  is  below  the  jurisdiction  of  this  court.  The  case  is  properly  within 
the  appellate  jurisdiction  of  the  Kansas  City  court  of  appeals,  to  which  it  is 
ordered  that  it  be  transferred.    All  concur. 
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Dayis  t>.  Morgan* 

(Supreme  Court  of  Missouri.    February  18, 1889.) 

Abatement  and  RsvrvAir-DEATH  of  Plaintiff  Pending  Appeal. 

Under  Bey.  St.  Mo.  1879,  S  97,  excepting  actions  for  personal  injuries  to  plaintiff 
from  those  actions  which  may  be  brought  against  an  administrator  after  his  in- 
testate's death,  such  a  case  will  be  stricken  from  the  docket,  where  defendant  has 
died  pending  appeal. 

Appeal  from  circuit  court,  Scotland  county;  Ben  £•  Turner,  Judge. 

Action  by  Lee  Davis  against  Robert  G.  Shaw  for  personal  injuries. '  De- 
fendant died  pending  appeal  by  plaintiff  from  a  judgment  of  nonsuit,  and 
John  A.  Morgan,  by  consent,  was  made  a  party. 

McKee  &  Saynef  for  appellant.  Smoot  <ft  PettingUl  and  Shelton  &  Dysart, 
for  respondent. 

Sherwood,  J.  This  action  was  brought*  for  personal  injuries  caused  to 
plaintiff  by  the  fall  of  a  house  owned  by  Robert  G.  Shaw.  Such  proceedings 
were  had  in  the  circuit  court  as  compelled  the  plaintiff  to  take  a  nonsuit,  and 
he  has  appealed  here.  During  the  present  term,  the  death  of  the  defendant 
has  been  suggested,  and  by  consent  the  administrator  has  been  made  a  party 
to  the  action. 

The  merits  of  this  cause  cannot  be  discussed,  since  the  action  was  for  per- 
sonal injuries,  and  judgment  for  the  defendant,  who,  since  appeal  taken,  has 
died.  The  action,  by  reason  of  defendant's  death,  abated,  and  could  not  be 
revived  in  the  name  of  his  administrator.  Rev.  St.  1879,  §§  96,  97.  The 
maxim  actio  personalis  moritur  cum  persona  applies,  and  our  statute,  so  far 
as  concerns  this  case,  is  only  declaratory  of  the  common  law.  Stanley  v. 
Strcher,  78  Mo.  245;  1  Chit.  PI.  77,  and  cases  cited.  Inasmuch  as  the  action 
has  abated,  the  cause  will  be  stricken  from  the  docket. 

All  concur. 


Allen  v.  White. 
(Supreme  Court  of  Missouri.    February  18, 1880.) 

1.  Taxation— Form  of  Tax  Deed. 

Although  the  form  prescribed  for  tax  deeds  by  9  Was.  St.  Ma  1873,  p.  1308,  fi  317, 
is  prepared  for  a  single  tract,  it  is  no  objection  to  the  admission  of  a  tax  deed  in  ev- 
idence that  it  contains  10  different  tracts,  in  10  different  sections,  in  tabulated  and 
abbreviated  form,  when  no  recital  or  statement  prescribed  by  the  form  is  omitted, 
and  the  abbreviations  used  are  expressly  authorized  by  statute.    Id.  p.  1212, 1 240. 

3.  Statute  of  Limitations— Adverse  Possession. 

A  tax  deed  was  dated  and  acknowledged  December  5,  and  recorded  December  7, 
1877,  covering  land  sold  October  4, 18757  under  a  judgment  rendered  July,  1875,  for 
the  taxes  of  1874.  Defendant  purchased  from  the  tax  deed  holder  in  1881,  and  his 
deed  was  recorded  August  27, 1881 ;  and  April,  1883,  defendant  went  into  posses- 
sion of  the  land,  which  was  wild  prairie  land.  Ejectment  was  brought  August  2, 
1884.  Neither  plaintiff,  nor  any  other  person  except  defendant,  has  been  in  actual 
possession.  Held,  that  the  action,  not  having  been  commenced  within  seven  years 
after  the  record  of  the  tax  deed,  was  barred  by  the  statute  of  limitations.  2  Wag. 
St.  Ma  1873,  p.  1207,  $  831. 

8.  Sams— Exceptions. 

The  statute  excepts  from  the  limitation  of  three  years,  contained  in  2  Wag.  St. 
1873,  p.  1207,  $  321,  cases  "  where  the  taxes  have  been  paid,  or  the  land  was  not  sub- 
ject to  taxation,  or  has  been  redeemed  as  provided  by  law. "  The  plaintiff  did  not 
offer  any  evidence  to  bring  himself  within  the  exception,  except  records  showing 
that  the  land  was  again  sold,  October  3, 1876,  for  the  taxes  of  1875,  and  was  again 
purchased  by  the  same  purchaser.  Held  proper  to  exclude  the  evidence,  as  it  had 
no  tendency  to  bring  plaintiff  within  any  of  the  exceptions  provided  by  the  statute. 
v.lOs.w.no.ll — 56 
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4.  Same. 

The  tax  law  of  March  80, 1873,  under  which  the  proceedings  were  had,  was  amended . 
and  some  of  the  sections  repealed,  by  the  revenue  acts  of  April,  1877;  but  section 
221,  prescribing  a  three -years  limitation,  was  neither  amended  nor  repealed  by  said 
acta. 

Appeal  from  circuif court,  Harrison  county;  Charles  8.  Goodman,  Judge. 

Ejectment  by  John  M.  Allen  against  William  W.  White.  The  court,  try- 
ing the  case  without  a  jury,  refused  the  following  instructions,  requested  by 
plaintiff:  "  (2)  The  back-tax  law  of  1874,  in  the  Acts  of  1874,  having  repealed 
that  portion  of  the  revenue  law  of  1872,  under  which  said  lands  were  sold  for 
back  taxes  in  1875,  before  the  said  Joseph  F.  Bryant  had  received  his  tax 
deed,  and  before  said  tax  deed  was  filed  for  record,  said  Bryant,  or  the  defend- 
ant holding  under  him,  cannot  set  up  the  three-years  statute  of  limitation 
contained  in  the  revenue  laws  of  1872.  (8)  If  the  court  believe  from  the  evi- 
dence that  the  said  Bryant,  or  the  defendant,  did  not  take  actual  possession  of 
said  lands  until  April,  1882,  the  statute  of  limitation  would  not  begin  to  run 
in  their  favor  until  they  took  actual  possession  of  said  lands.  Judgment  for 
defendant.    Plaintiff  appeals."   ' 

D.  J.  Heaston,  for  appellant.    Alvord  &  Woodruff,  for  respondent. 

Brace,  J.  This  is  an  action  in  ejectment  to  recover  possession  of  the  H. 
E.  J  of  the  N.  E.  \  of  section  18,  township  66,  range  29,  in  Harrison  county. 
The  defendant  obtained  judgment,  and  the  plaintiff  appeals. 

1.  The  petition  was  in  the  usual'form.  The  answer  was  a  general  denial, 
with  a  special  plea  of  the  three-years  statute  of  limitations,  under  section  221, 
2  Wag.  St.  1872,  p.  1207.  It  is  conceded  that  the  title  is  in  the  plaintiff,  un- 
less it  has  been  divested  by  a  tax  deed  to  Joseph  F.  Bryant  put  in  evidence 
by  the  defendant,  and  under  which  he  claims.  To  the  introduction  of  this 
deed  in  evidence  the  plaintiff  objected,  and  its  admission  by  the  court  he  as- 
signs as  error,  for  the  reason  that  it  is  not  in  the  form  prescribed  by  law,  in 
that  it  contains  10  different  tracts  of  land,  in  10  different  sections,  and  all  set 
out  in  tabulated  and  abbreviated  form.  The  form  prescribed  for  tax  deeds  at 
the  time  this  one  was  made  is  contained  in  section  217,  2  Wag.  St.  1872.  p. 
1205.  The  deed  is  too  long  to  be  inserted  in  this  opinion,  but  upon  a  careful 
comparison  of  it  with  that  form,  not  a  single  recital  or  statement  is  found  to 
have  been  omitted.  Consequently  the  authorities  cited  by  plaintiff's  counsel 
in  support  of  this  objection  are  not  in  point,  for  this  deed  is  not  defective  in 
any  of  the  particulars  to  which  the  deeds  in  the  cases  cited  were  subject,  nor 
is  it  obnoxious  to  objection  for  any  similar  defect.  The  form,  as  it  appears  in 
the  statute,  is  prepared  for  a  single  tract,  but  it  does  not  follow  that  more 
than  one  tract  cannot  be  included  in  the  same  deed*  On  the  contrary,  the 
preceding  section  (216)  of  the  same  act  expressly  authorizes  the  collector  to 
"include  as  many  tracts  or  lots"  in  one  deed  of  conveyance  as  may  have  been 
purchased  by  one  person,  at  the  same  sale,  for  the  same  year's  taxes,  as  was  the 
case  here;  and  every  abbreviation  used  in  the  deed  is  expressly  authorized  by 
statute,  (section  240,  p.  1212,  Id.)  while  the  tabulated  form  used  in  the  deed 
simply  adds  to  its  clearness  and  conciseness.  When  a  form  is  prescribed  by 
statute,  it  must  be  substantially  followed.  It  cannot  and  need  not  always  be 
literally  followed,  as  the  circumstances  of  the  cases  to  which  it  is  applicable 
are  sometimes  necessarily  somewhat  variant,  and  no  form  can  be  prescribed 
which  in  every  case  can  be  perfected  by  simply  filling  the  blanks.  The  deed, 
being  substantially  in  the  form  prescribed  by  the  statute,  and  complying  with 
all  its  essential  requirements,  was  " prima  facie  evidence  that  each  and  every 
act  and  thing  required  to  be  done  by  the  provisions  of  the  act  had  been  com- 
plied with,"  (section  219,  p.  1206,  Id.,)  and  the  court  committed  no  error  in 
admitting  it  in  evidence. 

2.  The  deed  was  dated  and  acknowledged  on  the  5th;  filed  for  record  and 
recorded  on  the  7th  of  December,  1877;  the  land  was  sold  by  the  collector 
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on  the  4th  of  October,  1875,  under  a  judgment  of  the  county  court  rendered 
at  the  July  term,  1875,  for  the  taxes  of  1874.  In  August,  1881,  the  defend* 
ant  purchased  and  received  a  deed  for  the  land  from  Bryant,  which  was  re- 
corded on  the  27th  of  August,  1881,  and  in  April,  1882,  he  went  into  actual 
possession  of  the  premises*  Prior  to  the  last  date,  the  land  was  wild  prairie 
land,  unoccupied  and  unimproved.  This  suit  was  instituted  on  the  25th  of 
August,  1884.  The  plaintiff,  nor  any  other  person  except  the  defendant,  hay- 
ing ever  been  in  the  actual  possession  of  the  premises  since  the  tax  deed  was 
put  to  record,  on  the  7th  of  December,  1877,  the  defendant  and  his  grantor 
have  been  in  the  constructive  possession  of  the  premises  since  that  date,  and 
continuously  ever  since,  subject  to  plaintiff's  action  of  ejectment.  Section 
222,  p.  1207,  Id.;  Callahan  v.  Davit,  90  Mo.  78,2  8.  W.Bep.  216.  The  pres- 
ent action,  not  having  been  commenced  for  more  than  seven  years  after  the 
deed  was  put  to  record,  is  barred  by  the  terms  of  the  statute,  unless  plaintiff 
brings  himself  within  the  exceptions  therein  contained.  Section  221,  supra; 
Hill  v.  Atterbury,  88  Mp.  114.  That  section  excepts,  from  the  limitation  of 
three  years,  cases  "where  the  taxes  have  been  paid,  or  the  land  was  not  sub- 
ject to  taxation,  or  has  been  redeemed  as  provided  by  law;"  and  reserves  to 
the  person  claiming  to  own  the  land,  if  he  be  an  infant  or  of  unsound  mind, 
the  right  to  bring  suit  at  any  time  within  two  years  after  the  removal  of  such 
disability.  The  plaintiff,  in  rebuttal,  did  not  offer  any  evidence  tending  to 
bring  himself  within  any  of  these  exceptions,  or  impeaching  in  any  way  the 
validity  of  the  proceedings  for  the  taxes  of  1874,  but  offered  in  evidence  the 
judgment  book  of  the  county  court,  and  the  special  execution  record  and  report 
of  tax  sales,  showing  that  the  land  was  again  sold  on  the  2d  of  October,  1876, 
for  the  taxes  of  1875,  and  was  again  purchased  by  Bryant,  and  a  certificate  of 
purchase  therefor  of  that  date  granted  him.  To  the  introduction  of  this  evi- 
dence the  defendant  objected,  but  his  objection  was  overruled,  and  the  evi- 
dence admitted. 

The  case  was  tried  before  the  court  without  a  jury,  and  the  plaintiff  on  this 
evidence  asked  the  court  to  declare  the  law  as  follows:  "(1)  If  the  court,  sit- 
ting as  a  jury,  believe  from  the  evidence  that  one  Joseph  P.  Bryant  bought 
the  lands  in  controversy,  at  tax  sale  in  October,  1875,  for  the  taxes  of  1874, 
and  again  permitted  the  lands  to  be  returned  delinquent  for  the  taxes  of  1875, 
and  sold  for  such  taxes  at  the  tax  sale  in  October,  1876,  then  said  Bryant  was 
not  entitled  to  a  deed  for  said  tax  sale  made  in  1875,  in  1877,  and  he  could  not 
claim  or  hold  said  lands  under  said  tax  deed  for  taxes  of  1874,  as  said  tax  deed 
was  improperly  given  to  said  Bryant." 

The  court  refused  to  so  instruct,  the  plaintiff  excepted,  and  the  court  found 
for  the  defendant;  so  its  action  was  equivalent  to  a  rejection  of  the  testimony 
in  the  first  place,  and  the  error  assigned  stands  as  if  the  court  had  excluded 
the  testimony  when  offered,  and  the  plaintiff  had  saved  his  exception  to  such 
ruling.  We  do  not  think,  however,  that  the  court  committed  error  in  exclud- 
ing this  testimony.  It  tended  in  no  way  to  bring  plaintiff  within  any  of  the 
exceptions  provided  for  in  the  statute,  or  to  impair  the  validity  of  the  deed  to 
Bryant,  under  which  the  defendant  claimed;  and,  conceding  that  section  210, 
p.  1206,  supra,  is  applicable  to  a  case  of  this  kind,  the  only  right  that  plain- 
tiff acquired  by  Bryant's  action,  in  suffering  the  land  to  be  again  sold  for  taxes 
before  the  expiration  of  two  years  from  the  date  of  his  first  purchase,  was  to 
extend  plaintiff's  right  to  redeem  at  any  time  within  two  years  from  the  date 
of  that  purchase  to  the  right  to  redeem  at  any  time  within  two  years  from 
the  date  of  Bryant's  last  purchase,  by  paying  the  amount  be  paid  on  his  first 
purchase,  with  10  per  cent,  interest,  and  double  the  amount  paid  by  him  on 
bis  last  purchase.  The  two  years  from  the  date  of  the  second  purchase  ex- 
pired on  the  2d  of  October,  1878,  and  the  plaintiff. never  redeemed,  or  offered 
to  redeem.  Even  if  Bryant's  deed  was  prematurely  delivered  to  him,  he  was 
entitled  to  it  on  that  day,  all  taxes  having  been  paid,  and  all  the  time  allowed 
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to  the  plaintiff  to  redeem  having  expired,  without  even  an  offer  to  redeem; 
and,  being  of  record,  the  statute  would  then  begin  to  run  in  favor  of  the 
deed,  even  if  it  did  not  before,  and  it  continued  to  run  in  favor  of  the  defend- 
ant and  his  grantor  for  more  than  six  years  before  this  suit  was  brought.  We 
find  no  error  in  the  ruling  of  the  court  on  this  evidence. 

8.  The  law  under  which  the  tax  proceedings  were  had  in  this  case,  "ap- 
proved March  30, 1872, "  was  amended,  and  some  of  its  sections  repealed,  by 
the  revenue  acts  of  April,  1877;  but  section  221,  p.  1207,  supra,  was  neither 
amended  nor  repealed  by  those  acts,  but  was  in  force  when  these  proceedings 
were  bad.  Consequently  the  court  committed  no  error  in  refusing  plaintiff's 
second  instruction.  The  ruling  of  the  court  in  refusing  the  third  is  sustained 
by  what  has  already  been  said. 

We  find  no  reversible  error  in  the  record,  and  the  judgment  is  affirmed. 

All  concur. 


Fibst  Nat.  Bank  of  Clinton  ©.  Brenneisen. 
(Supreme  Court  of  Missouri.    February  18, 1880.) 

1.  Fabtnbbship— Fibx  jjto  Individual  Creditors— Attachmbht. 

A.,  being  indebted  to  plaintiff,  formed  a  partnership,  and  transferred  his  stock  of 
goods  to  the  firm,  and  the  latter  then  bought  new  stocks,  with  which  the  old  was 
intermingled.  Plaintiff  afterwards  attached  part  of  the  goods  in  the  hands  of 
A.,  but  there  was  no  evidence  that  the  latter  had  become  the  owner  thereof,  as  his 
individual  property,  or  that  the  partnership  had  been  dissolved,  except  that  of  one 
witness,  who  had  been  clerking  for  the  firm.  No  notice  of  such  dissolution  was 
given,  and  goods  purchased  by  the  firm  continued  to  be  received  and  mingled  with 
the  partnership  stock.  Held,  that  the  goods  attached  by  plaintiff  were  partnership 
property,  and  that  plaintiff's  claim  should  be  postponed  to  the  claims  of  subse- 
quently attaching  creditors  of  the  firm,  the  latter  having  become  insolvent 

ft.  Attachment— Appointment  of  Receiver— Distribution  of  Proceeds. 

Under  Rev.  St.  Mo.  §$  487, 480. 489,  providing  for  the  appointment  by  the  court  of 
a  receiver  when  goods  are  seized  on  attachment,  and  that  such  receiver  shall  report 
bis  proceedings  to  the  court,  and  for  the  proceedings  in  such  cases,  the  circuit  court 
has  power  to  fix  the  priorities  between  several  attaching  creditors,  and  distribute 
the  fund  arising  from  the  sale  of  the  attached  property. 

Appeal  from  circuit  court,  Henry  county;  James  JB.  Gatjtt,  Judge. 

The  First  National  Bank  of  Clinton  appeals  from  a  judgment  postponing 
an  attachment  levied  by  it  on  property  in  the  hands  of  its  debtor,  G.  H. 
Brenneisen,  to  attachments  by  creditors  of  the  firm  of  Brenneisen  &  Golf,  of 
which  C.  H.  Brenneisen  was  a  member.  Rev.  St.  Mo.  §§  427,  430,  439,  cited 
in  the  opinion,  provide  that  in  attachment  proceedings  the  court  may,  on  ap- 
plication, appoint  a  receiver,  who  shall,  when  required,  report  his  proceed- 
ings to  the  court,  and  also  provide  for  the  proceedings  in  such  cases,  and  for 
granting  an  appeal  from  the  court's  decision. 

R.  B.  Lewis  and  W.  8.  Shirk,  for  appellant.  A.  Haynie  and  flf.  E.  Price* 
for  respondent. 

Bbagb,  J.  This  is  a  controversy  between  the  plaintiff,  who  is  an  indi- 
vidual creditor  of  C.  H.  Brenneisen,  who  is  named  the  respondent,  and  cer- 
tain creditors  of  Brenneisen  &  Goff,  a  firm  of  which  the  said  0.  H.  B.  was  a 
member.  The  plaintiff,  on  the  5th  of  February,  1885,  in  an  action  com- 
menced by  him  in  the  circuit  court  of  Henry  county  against  G.  H.  Brenneisen, 
sued  out  a  writ  of  attachment,  and  caused  the  same  on  that  day  to  be  levied 
on  a  stock  of  goods  then  in  the  possession  of  said  Brenneisen,  in  McBeth's 
building,  in  the  city  of  Clinton,  in  said  county.  Subsequently  a  number  of 
the  creditors  of  Brenneisen  A  Goff,  some  on  the  same  day,  some  on  the  next, 
and  some  several  days  thereafter,  in  actions  commenced  in  the  same  court, 
severally  sued  out  writs  of  attachment,  and  caused  them  to  be  levied  upon 
the  same  goods  as  the  property  of  said  firm.    Afterwards,  on  the  petition  of 
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the  plaintiff  and  the  other  attaching  creditors,  a  receiver  was  appointed,  the 
goods  sold,  the  proceeds  received  and  held  by  the  receiver,  subject  to  the  order 
of  the  court.  In  the  mean  time  all  the  attaching  creditors  obtained  final  judg- 
ment in  their  several  actions,  whereupon  the  plaintiff  filed  its  motion  in  said 
court,  praying  for  an  order  directing  the  receiver  to  pay  plaintiff  out  of  the 
proceeds  of  the  sale  of  said  attached  property  the  amount  of  his  judgment,  in- 
terest, and  costs,  as  a  prior  attaching  creditor,  and  at  the  same  time  the  at- 
taching creditors  of  the  partnership  firm  of  Brenneisen  &  Goff  filed  their  mo- 
tion, claiming  that  the  property  seized  and  sold  was  the  property  of  said  firm, 
and  subject  to  the  payment  of  the  partnership  debts,  to  the  exclusion  of  the 
individual  debts  of  the  members  of  the  firm,  and  praying  for  an  order  restrain- 
ing the  receiver  from  paying  out  of  said  proceeds  any  of  the  judgments  of  the 
individual  creditors  of  the  partners  until  the  judgments  of  the  several  credit- 
ors of  the  firm  of  Brenneisen  &  Goff  are  fully  paid.  These  motions  were 
submitted  and  heard  at  the  same  time.  The  motion  of  the  bank  was  over- 
ruled, and  the  motion  of  the  attaching  partnership  creditors  sustained.  The 
court  then  proceeded  to  fix  the  priorities  of  the  several  attaching  creditors  in 
the  fund  in  the  hands  of  the  receiver,  postponing  the  judgment  of  the  plain- 
tiff to  those  of  the  firm  creditors,  and  ordering  distribution  accordingly.  From 
this  action  of  the  court  the  plaintiff  appeals. 

The  evidence  tended  to  show  that  prior  to  February,  1884,  Brenneisen  & 
Goff  were  doing  business  in  partnership;  that  about  that  time  tbey  dissolved, 
Goff  selling  out  to  Brenneisen;  that  thereafter,  until  the  following  December, 
they  each  conducted  business  on  their  own  individual  account;  that  in  July, 
1884,  Brenneisen  contracted  the  debt  to  plaintiff,  for  which  it  sued  out  its 
attachment,  and  for  which  it  obtained  judgment  for  $2,621.10;  that  at  the 
time  this  debt  was  contracted  Brenneisen's  stock  of  goods  was  of  the  value  of 
about  $8,000;  that  in  December,  1884,  Brenneisen  and  Goff  again  went  into 
partnership,  under  the  firm  name  of  Brenneisen  &  Goff,  each  putting  into  the 
concern  his  stock  of  goods.  The  value  of  Goff 's  stock  put  in  does  not  appear. 
The  goods  were  intermingled,  and  they  commenced  doing  business  together 
under  the  firm  name,  and  during  the  following  month  purchased  largely  new 
goods,  for  which  they  contracted  the  debts  due  to  the  attaching  creditors  of 
the  firm,  and  for  which  their  several  judgments  were  obtained.  About  the 
10th  of  January,  1885,  they  started  a  branch  store  at  Brownington,  to  which 
the  stock  that  Goff  put  in  was  transferred.  The  new  goods  bought  were  some 
retained  at  the  Clinton  store,  in  the  McBeth  building,  some  sent  to  the  Brown- 
ington branch,  and  some  sold  in  bulk,  at  a  sacrifice,  without  going  into  either 
store.  The  concern  was  insolvent  when  the  attachments  were  levied.  The 
proceeds  in  the  hands  of  the  receiver  from  the  sale  of  the  goods  in  the  Clinton 
store  amounted  to  $4,546. 

The  power  of  the  circuit  court  on  the  motion  of  the  plaintiff  and  all  the 
other  attaching  creditors,  both  individual  and  partnership,  of  Brenneisen  & 
Goff,  to  fix  the  priorities,  and  distribute  the  fund  in  castodio  legis,  arising 
from  the  sale  at  the  instance  of  all  the  parties,  of  the  same  property  upon 
which  they  had  all  caused  their  attachments  to  be  levied,  in  the  hands  of  the 
receiver  of  the  court  appointed  upon  their  application  for  that  purpose,  is,  we 
think,  too  plain  for  argument.    Rev.  St.  1879,  §§  427.  430,  439. 

There  can  be  no  question  that  the  goods  in  the  McBeth  building,  in  Clin- 
ton, upon  which  the  attachments  were  levied,  were  at  the  time  the  partner- 
ship property  of  the  firm  of  Brenneisen  &  Goff.  Some  of  them  were  the  old 
goods  of  Brenneisen,  which  he  had  transferred  to  the  firm  when  the  last  part- 
nership was  formed,  the  rest  goods  that  had  been  purchased  by  the  firm  after- 
wards; but  if  they  had  consisted  exclusively  of  goods  of  the  old  stock,  the 
plaintiff  would  have  been  in  no  better  situation.  It  had  no  lien  on  that  stock. 
The  title  to  it  passed  to  the  firm  when  the  partnership  was  formed,  and  it  be- 
came a  part  of  the  capital  stock  of  the  firm,  and  there  is  no  evidence  that 
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afterwards  Brenneisen  became  the  owner  of  it,  in  any  way,  as  his  individual 
property.  It  is  true  that  one  witness,  who  had  been  clerking  for  the  firm, 
testifies  that  about  10  days  before  the  attachments  were  levied  the  partnership 
was  dissolved;  but  he  seems  to  have  been  the  only  person  in  the  world  that 
ever  knew  it.  The  partners  never  spoke  of  it,  nor  was  any  notice  of  such  dis- 
solution ever  given.  The  goods  purchased  by  the  firm  continued  to  be  received 
and  mingled  with  the  partnership  stock,  and  made  away  with  as  before,  op  to 
the  time  the  store  was  closed  by  the  levy  of  the  attachments.  And  there  is 
not  a  tittle  of  evidence  that  Brenneisen,  even  by  the  terms  of  the  dissolution, 
if  there  was  one,  was  to  have  the  goods  in  the  Clinton  store  as  his  portion  of 
the  partnership  stock.  At  best  it  was  a  mere  naked  dissolution  of  an  insolv- 
ent partnership,  in  the  effects  of  which  the  individual  partners  had  only  an 
interest  subject  to  the  right  of  each  partner  to  have  the  partnership  assets  ap- 
plied to  the  payment  of  the  partnership  debts.  The  partnership  creditors,  by 
the  levy  of  their  attachments  on  the  partnership  goods,  acquired  the  right  to 
have  this  equity  of  each  of  the  partners  enforced,  and  the  proceeds  of  the  sale 
of  the  partnership  goods  applied  to  the  payment  of  the  judgments  for  their 
partnership  debts,  before  the  plaintiff,  under  bis  judgment,  could  claim  any  of 
snoh  proceeds  by  virtue  of  his  prior  attachment  of  the  individual  interest  of 
one  of  the  partners  in  the  goods.  The  court  so  held,  and  in  this  there  was  no 
error.  Shackelford'*  AdmW  v.  Clark9  78  Ma  491;  Julian  v.  Wrightsman, 
73  Mo.  569;  Phelps  v.  McNeely,  66  Mo.  554;  State  v.  Spencer,  64  Mo.  855; 
Wiles  v.  Maddox,  26  Mo.  77;  Story,  Partn.  §  360;  Pars.  Partn.  859  et  seq. 
The  judgment  is  affirmed.    All  concur. 


Sharkey  t>.  Kiernan  et  at. 

(Supreme  Court  of  Missouri*    February  18, 1889.) 

ApraAL—Rsvisw— Otebb  Suit  Pexdiko. 

When  it  appears  on  the  trial  of  a  partition  suit  that  there  is  a  former  rait  pending 
on  appeal  in  the  supreme  court,  between  the  same  parties,  involving  the  same  land, 
and  adverse  claims  thereto,  the  trial  court  should  suspend  proceedings  until  the 
determination  of  the  controversy  in  the  former  suit;  and  if  it  proceeds  to  judg- 
ment, and  there  is  an  appeal  to  the  supreme  court,  the  latter  court  will  reverse 
and  remand  the  cause,  with  directions  to  await  the  determination  in  the  former 
suit 

Appeal  from  St.  Louis  circuit  court;  William  H.  Horner,  Judge. 

Suit  for  partition  by  Thomas  W.  Sharkey  against  Mary  Kiernan,  Margaret 
Milham  and  her  husband*  Charles  Milham,  Mary  Ellen  Hansen  and  her  hus- 
band, Charles  Hansen,  John  8harkey,  Annie  McDermot  and  her  husband,. 
Thomas  McDermot,  and  Julia  Sharkey.  Decree  for  plaintiff.  Defendant 
Julia  Sharkey  appeals.    For  opinion  on  former  appeal,  see  4  8.  W.  Rep.  107. 

M.  F.  Taylor  and  F.  M.  Bstes,  for  appellant.  Frank  K.  Ryan,  for  re- 
spondent. 

Bay,  0.  J.  This  is  a  suit  in  partition  by  plaintiff  against  defendants, 
brought  to  the  December  term,  1884,  of  the  circuit  court  of  the  city  of  St.  Louis, 
Mo.  The  petition  alleges  that  plaintiff  and  defendants  are  tenants  in  common 
of  the  described  real  estate  as  heirs  at  law  of  Catherine  McLaughlin,  who  owned 
the  same  in  fee-simple,  and  died  intestate.  On  the  part  of  plaintiff  testimony 
was  offered  tending  to  sustain  the  allegation  of  the  petition,  and  to  authorize 
the  decree,  from  which  only  one  of  the  defendants,  to-wit,  said  Julia  Sharkey, 
has  appealed. 

At  the  trial  said  Julia  Sharkey,  in  her  own  behalf,  offered  in  evidence,  with- 
out objection,  the  judgment  and  proceedings  had  in  a  certain  other  cause  in- 
stituted by  her  as  plaintiff  in  June,  1883,  in  the  said  circuit  court  of  St.  Louis, 
against  this  plaintiff  and  her  co-defendants  in  this  suit;  the  object  of  which 
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was  to  vest  in  her  the  title  to  the  whole  property  involved  in  this  partition 
suit,  under  a  parol  agreement  alleged  to  have  been  made  by  one  James  Mc- 
Laughlin and  his  wife,  Catherine  McLaughlin,  in  the  life-time  of  the  hus- 
band, and  by  said  Catherine  after  the  death  of  the  said  husband,  the  purport 
of  which  was,  in  brief,  to  adopt  the  said  Julia  Sharkey  as  tiieir  child,  and  to 
leave  her  their  said  property  at  their  death.  To  the  petition  of  said  Julia 
Sharkey  in  said  former  suit  the  present  plaintiff,  Thomas  Sharkey,  and  said 
Annie  McDermot,  although  personally  served,  made  no  appearance,  and  judg- 
ment was  taken  by  default  against  them.  Other  defendants  in  the  former 
suit,  being  also  co-defendants  with  said  Julia  Sharkey  in  the  present  suit  in 
partition,  did  appear  in  said  former  suit  in  equity,  and  filed  a  demurrer  to  the 
petition  therein  upon  the  ground  (so  far  as  it  is  necessary  to  now  state)  that 
the  same  did  not  state  facts  sufficient  to  constitute  a  cause  of  action;  which 
demurrer  was  sustained,  and  final  judgment  entered  thereon  in  favor  of  the 
defendants  so  demurring,  and  at  the  same  time  the  judgment  by  default  was 
made  final  as  to  the  defendants  not  appearing,  one  of  whom  was,  as  we  have 
seen,  Thomas  Sharkey,  the  plaintiff  in  this  suit  in  partition.  From  the  judg- 
ment sustaining  said  demurrer*  so  interposed  by  some  of  the  defendants  as 
aforesaid,  said  Julia  Sharkey  prosecuted  her  appeal  to  the  St.  Louis  court  of 
appeals,  where  the  judgment  was  affirmed,  and  then  to  this  court,  where— as 
both  parties*  in  their  respective  briefs  in  this  court,  concede — the  judgments* 
both  of  said  circuit  court  and  said  St.  Louis  court  of  appeals,  were  reversed* 
and  the  cause  remanded;  this  court  there  holding  that  the  petition  contained 
and  set  forth  a  good  cause  of  action,  and  such  as,  if  proved,  would  entitle  the 
plaintiff  to  a  specific  performance  of  the  said  alleged  parol  agreement.  Shar- 
key v.  McDermott,  91  Mo.  647,  4  S.  W.  Rep.  107. 

Upon  this  state  of  the  record,  the  parties  here  claim  and  urge  conflicting 
theories  (1)  as  to  the  force  and  effect  of  the  judgment  by  default,  made  final 
at  the  hearing  of  the  former  suit  between  these  parties;  and  (2)  as  to  the 
force  and  effect  of  the  judgment  of  reversal  and  remanding  by  this  court,  on 
appeal,  by  plaintiff  in  said  prior  suit, — the  one  party  claiming  a  reversal  and 
remanding  in  this  partition  suit,  by  reason  of  said  judgment  by  default  in  the 
former  suit*  and  the  other  asking  an  affirmance,  on  account  of  the  judgment 
of  reversal  and  remanding,  subsequently  obtained  in  this  court*  on  appeal  by 
plaintiff  in  former  suit. 

From  the  view  we  have  taken  of  this  record,  and  the  questions  arising 
thereon*  we  deem  it  unnecessary  and  unadvisable  at  this  time  to  consider  or 
pass  upon  these  conflicting  propositions.  When  it  was  made  to  appear,  in  the 
progress  of  the  trial  of  the  partition  suit  in  the  court  below,  that  there  was  a 
former  suit  still  pending  on  appeal  to  the  supreme  court,  between  these  same 
parties,  in  reference  to  these  same  lands,  and  involving  adverse  claims  of  title 
thereto,  the  proper  thing  for  the  trial  court  to  have  done,  under  the  facts  of 
the  case,  was  to  suspend  all  further  proceedings  in  the  partition  suit  until  the 
determination  of  the  controversy  in  the  prior  suit. 

In  order,  therefore*  to  avoid  all  further  complications,  and  the  possible  in- 
fliction of  irreparable  loss  to  one  or  the  other  of  these  litigants,  we  deem  it  all 
the  more  important,  and  also  agreeable  to  law*  that  this  court  shall*  in  effect* 
do,  as  far  as  possible*  what  the  trial  court  should  have  done;  and  to  that  end 
the  judgment  of  the  lower  court  in  this  partition  suit  is  reversed,  and  the 
cause  remanded,  with  directions  to  await  the  determination  of  the  controversy 
in  the  former  suit,  which,  in  the  absence  of  anything  appearing  to  the  con- 
trary, we  may  fairly  presume  is  still  pending  in  the  court  below,  since  its  re- 
versal and  remanding*  on  appeal  to  this  court  as  aforesaid;  and  it  is  accord- 
ingly so  ordered.    Section  8776,  Rev.  St.  1879. 

Black,  J.,  concurs;  Sherwood  and  Brace,  JJ.,  in  the  result.  Barclay, 
J.,  not  sitting. 
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Ooue  Cotjott  v.  Schmidt. 
(Supreme  Court  of  Missouri.   March  4, 1889.) 

1.  Courts— Jurisdiction  of  Coxtstt  Court— Sbttlbmbots  with  Cotrarrr  Tssabursb. 
Under  the  provisions  of  Rev.  St.  Mo.  1879,  SS  5S78, 5880-5885,  relating  to  settle- 
ments by  the  county  treasurer  with  the  county  courts,  and  the  power  of  said  court 
to  enforce  such  settlements,  the  county  court  has  exclusive  jurisdiction  of  a  pro- 
ceeding by  the  county  against  the  executrix  of  a  deceased  treasurer  to  enforce  a 
claim  due  to  the  county,  the  proceedings  not  being  on  the  bond;  and  the  probate 
court  has  no  jurisdiction  of  such  case. 

8.  Counties— Action  against  Dbobabbd  Tbbasurbb's  Estate— Pamirs. 

Such  proceeding  must  be  instituted  in  the  name  of  the  deceased  county  treasurer's 
successor  in  office,  who  alone  has  authority  to  receive,  keep,  and  disburse  the  mon- 
eys of  the  county,  under  Rev.  St  Mo.  1879,  $  586. 

&  Same— Dbath  ov  Treasurer— Demand  of  Settlement. 

Under  Rev.  St.  Mo.  1879,  $  5878,  requiring  that  the  county  treasurer  shall  settle  hit 
accounts  with  the  county  court  semi-annually,  and.  if  he  die,  his  executor  or  admin- 
istrator shall  immediately  make  such  settlement,  the  estate  of  a  deceased  treasurer 
is  not  in  default  until  notice  to  make  such  settlement  is  served  on  the  executrix; 
and  until  such  notice  the  county  court  has  no  authority  to  make  the  settlement* 

4.  Same— Accounting  bt  County  Court. 

Section  5878  provides  that  the  county  court  shall  ascertain  by  actual  examination 
and  count  the  amount  of  balances  ana  funds  in  the  hands  of  such  treasurer  to  be 
accounted  for,  and  to  what  particular  fund  it  appertained,  and  cause  to  be  spread 
on  its  records,  in  connection  with  the  entry  of  settlement,  the  result  of  such  exam- 
ination and  count.  In  a  proceeding  by  a  county  against  the  estate  of  its  deceased 
treasurer  to  recover  a  claim  alleged  to  be  due  to  the  "  county  interest  fund, "  the  ev- 
idence showed  that  the  course  prescribed  by  the  statute  as  to  what  fund  the  claim 
belonged  was  not  pursued.    Held,  that  the  proceeding  could  not  be  sustained. 

Appeal  from  circuit  court.  Cole  county;  E.  L.  Edwards,  Judge. 

Proceeding  instituted  by  Cole  county  against  Kunigunda  Schmidt*  execu- 
trix of  Prank  Schmidt,  late  treasurer  of  the  county,  to  recover  a  balance 
of  $1,646.79  due  to  the  "county  interest  fund."  Judgment  for  defendant 
Plaintiff  appeals. 

Smith,  Silver  &  Brown,  for  appellant.  Edward*  eft  Davison,  for  respond- 
ent. 

Sherwood,  J.  This  proceeding  was  instituted  in  the  probate  court  of  Cole 
county  against  the  estate  of  Frank  Schmidt,  deceased,  late  treasurer  of  that 
county.  The  claim  was  based  on  an  alleged  balance  of  $1,646.79,  claimed  to 
be  due  by  the  estate  of  Schmidt  to  the  "county  interest  fund." 

1.  The  statute  concerning  the  county  treasurer  provides  that:  "Sec.  5578. 
He  shall  settle  his  accounts  with  the  court  semi-annually,  at  its  first  and  third 
regular  terms  in  each  year;  and  at  the  end  of  his  term,  or  if  he  resign,  or  be 
removed  from  office,  he,  or,  if  he  die,  his  executor  or  administrator,  shall  im- 
mediately make  such  settlement,  and  deliver  to  his  successor  In  office  all  things 
pertaining  thereto,  together  with  all  money  belonging  to  the  county;  and  at 
each  settlement  the  court  shall  immediately  proceeed  to  ascertain,  by  actual 
examination  and  count,  the  amount  of  balances  and  funds  in  the  hands  of 
such  treasurer  to  be  accounted  for,  and  to  what  particular  fund  or  funds  it 
appertains,  and  cause  to  be  spread  on  its  record,  in  connection  with  tbe  entry 
of  such  settlement,  the  result  of  such  examination  and  count."  Section  5380 
has  the  following:  "If  any  person  thus  chargeable  shall  neglect  or  refuse  to 
render  true  accounts,  or  settle,  as  aforesaid,  the  court  shall  adjust  the  accounts 
of  such  delinquent  according  to  the  best  information  they  can  obtain,  and  as- 
certain the  balance  due  to  the  county."  Section  5381  provides  that  ttin  such 
case  the  court  may  refuse  to  allow  any  commissions  to  such  delinquent,  and 
shall,  moreover,  require  him,  without  delay,  to  pay  into  the  county  treasury 
the  balance  found  due,  as  aforesaid."  And  section  5882,  specifies  that  the 
money  thus  ascertained  to  be  due  is  to  be  paid  by  the  delinquent  into  the 
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county  treasury,  and,  in  default  of  so  doing,  section  5383  provides  for  Judg- 
ment to  be  entered  against  him  for  the  amount  due,  with  30  per  cent,  per  an- 
num until  paid,  and  that  execution  issue,  etc.,  unless  he  appear  at  the  first 
day  of  the  next  term  after  the  settlement,  and  show  good  cause  for  setting  the 
same  aside.  Section  5384  provides  that  upon  good  cause  being  shown  the  set- 
tlement may  be  set  aside,  the  accounts  re-examined,  and  the  penalties  remit- 
ted; and  section  5385  requires  the  county  clerk,  upon  being  thereto  ordered, 
to  make  out  an  abstract  of  the  judgment  rendered,  and  file  the  same  in  the 
office  of  the  clerk  of  the  circuit  court ;  whereupon,  as  the  next  section  declares, 
such  abstract  shall  have  the  same  lien  on  the  real  estate  of  the  delinquent, 
etc.,  as  would  a  judgment  of  the  circuit  court. 

When  these  specific,  summary,  and  highly  penal  provisions  are  considered; 
when  it  is  considered  that  the  county  court  with  whom  the  officer  has  been 
accustomed  to  deal  in  his  official  capacity  is  possessed  of  the  records  and  pa- 
pers relating  to  the  business  in  hand,  (records  and  papers  possessed  by  no 
other  court;)  when  it  is  considered  that  such  a  judgment  as  here  provided 
would,  according  to  our  rulings  in  similar  oases,  be  conclusive  on  the  sureties 
of  the  official  who  has  failed  to  settle,  (State  v.  Creusbsuer,  68  Mo.  254,  and 
cases  cited;) — the  opinion  Is  entertained  that,  as  to  the  officer,  if  living,  or  if 
dead,  the  county  court  (when  the  proceeding  is  not  on  the  bond)  is  the  only 
tribunal  authorized  by  the  law  to  take  jurisdiction  of  the  case;  and  this  upon 
the  principle  of  the  maxim  expressio  uni  est  excHusio,  etc,  and  that  "affirma- 
tive specification  excludes  implication. n  McGuire  v.  Association,  62  Mo.  344; 
Ex  parts  Snyder,  64  Mo.  58;  Dwar.  St.  655,  and  cases  cited;  Broom,  Leg. 
Max.  (8th  Ed.)  651,  and  cases  cited;  Matthews  v.  Skinker,  62  Mo.  329.  And 
this  view  is  further  strengthened  by  the  provisions  of  section  1037,  Rev.  St. 
1879,  giving  to  all  courts  "power  to  issue  all  writs  which  may  be  necessary  in 
the  exercise  of  their  respective  jurisdictions,"  etc.  Yeoman  v.  Younger,  83 
Ma  424. 

There  are  peculiar  reasons  which  will  readily  suggest  themselves  why  a 
tribunal  situated  as  is  the  county  court,  and  having  under  its  control  the  finances 
of  the  county  and  of  the  officers  in  charge  of  the  county  funds,  should  have 
the  fullest  and  most  ample  jurisdiction  over  such  officers ;  a  jurisdiction  which 
should  not  be  shared  with  any  other  tribunal  until  the  powers  mentioned  in 
the  sections  already  quoted  have  been  fully  exercised.  Such  appears  to  have 
been  the  intention  of  the  legislature  in  enacting  such  statutory  provisions. 

2.  But  if  it  be  granted  that  the  probate  court  had  jurisdiction  in  this  case* 
still  the  action  of  the  circuit  oourt  may  well  be  upheld  on  the  ground  that  the 
proceeding  was  not  instituted  in  the  name  of  the  then  treasurer,  Tanner,  fie, 
and  he  alone,  was  treasurer,  and  had  authority  to  receive,  keep,  and  disburse 
the  moneys  of  the  county,  ( Bev.  St  1879,  §  536 ;  \  and  the  county  oourt  had  or* 
dered  him,  in  that  capacity,  to  take  charge  of  tne  funds  in  question.  In  Ar- 
kansas, ffaynes  v.  Butler*  30  Ark.  69,  HumUoutt  v.  Kirkpatriek,  39  Ark. 
172,  it  has  been  ruled  under  the  provisions  of  a  similar  statute  that  the  sue* 
ceeding  treasurer  is  the  proper  party  to  bring  suit  for  moneys  remaining  in 
the  hands  of  his  predecessor;  and  this  upon  the  grounds  that  under  the  law  he 
is  entitled  to  the  possession  of  all  county  funds;  that  under  the  Code  he  is  the 
real  party  in  interest,  and  under  the  principle  that  all  public  officers,  though 
not  expressly  authorized,  have  a  capacity  to  sue  commensurate  with  their  publio 
trusts  and  duties.  Supervisors  v.  SHmson,  4  Hill,  136;  Overseers  v*  Overseers, 
18  Johns.  407 ;  Todd  v.  BirdsaU,  1  Cow.  260.  Under  astatute  which  required 
that  if  any  administrator  should  die,  resign,  or  his  letters  be  revoked,  he  or  his 
legal  representatives  shouldaccount  for,  pay,.and  deliver  to  his  successor,  etc* 
all  money,  etc.,  found  to  be  due  upon  final  settlement  from  such  outgoing  or 
deceased  administrator.  And  upon  this  statute  it  was  ruled  that  the  admin- 
istrator de  bonis  non  was  the  only  proper  party  to  sue  for  the  assets  of  the 
estate.    State  v.  DuUe,  45  Mo.  269;  State  v.  Hunter,  15  Mo.  490;  State 
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Fulton,  85  Mo.  823.  It  will  be  observed  that  the  statute  just  referred  to  very 
closely  resembles  the  provisions  of  section  5378,  supra.  For  the  reason 
aforesaid  it  must  be  ruled  that  Tanner  was  the  only  party  who  had  the  legal 
capacity  to  sue. 

3.  But  the  estate  of  Frank  Schmidt  was  not  in  default  until  notice  was  duly 
given  to  come  forward  and  settle  with  the  county  court  as  provided  by  section 
5378,  supra.  Until  such  notice  was  duly  served,  the  county  court  had  no 
right,  power,  or  authority  to  make  any  settlement  of  the  matters  in  contro- 
versy with  Kunigunda  Schmidt,  the  executrix.  This  necessity  of  notice  prior 
to  passing  upon  a  man,  either  in  person  or  estate,  is  among  the  fundamentals 
of  the  la  w ,  and  has  been  recognised  by  this  court  as  often  as  it  has  been  raised, 
and  it  (juts  no  figure  that  the  statute,  in  providing  for  adjudication,  does  not 
in  terms  require  notice  to  be  given;  for  the  law,  in  such  cases,  will  always 
imply  notice  as  indispensable  to  the  acquisition  of  jurisdiction  over  the  person 
or  the  estate.  Laughlin  v.  Fairbanks*  8  Mo.  367:  Wiekham  v.  Page*  49 
Mo.  526;  Breton  v.  Weather  by,  71  Mo.  152;  Wells,  Jur.  $  82;  Ray  Co.  v.  Barrt 
57  Ma  290.  It  follows  from  the  premises  that,  the  executrix  not  having  been 
served  with  notice,  the  action  of  the  county  court  in  making  a  settlement 
without  such  notice  was  wholly  unwarranted,  and  that  the  settlement  thus 
made  was  no  evidence  of  the  facts  which  the  alleged  settlement,  so  made, 
contained. 

4.  Aside  from  other  points  already  discussed  there  is  this  final  one,  which 
of  itself  must  be  regarded  as  fatal  to  the  plaintiff's  case:  The  claim  in  suit  is 
based  on  a  balance  due  by  the  deceased  treasurer  to  the  "county  interest 
fund,"  though  no  settlement  was  ever  made  or  balance  struck  in  the  only  method 
and  before  the  only  tribunal  known  to  the  law  for  that  purpose.  But  the  evi* 
dence,  considered  as  a  whole,  did  not  correspond  with  the  allegations  in  respect 
of  the  claim  made.  As  will  have  been  observed,  section  5878,  supra,  provides 
that  the  county  treasurer  shall  settle  his  accounts  with  the  court  semi-an- 
nually, "and  at  each  settlement  the  court  shall  ascertain,  by  actual  examina- 
tion and  count,  the  amount  of  balances  and  funds  in  the  hands  of  such  treasurer 
to  be  accounted  for,  and  to  what  particular  fund  or  funds  it  appertains,  and 
cause  to  be  spread  on  its  reoords,  in  connection  with  the  entry  of  such  settle- 
ment, the  result  of  such  examination  and  count. 

Now,  according  to  the  witness  Judge  Stampfli,  this  was  not  the  course  pur* 
sued.  He  says :  M  In  ascertaining  the  balance,  the  county  court  did  not  know 
exactly  to  what  fund  the  balance  was  due,  and  we  j  ust  concluded  this,  as  we  bad 
plenty  of  money  in  the  interest  fund,  that  we  oould  better  spare  the  money  from 
that  fund  than  any  other,  and  we  just  charged  it  up  to  this  fund. "  And  Grim* 
shaw,  the  county  clerk,  to  whom  the  law  confides  the  duty  of  keeping  the  ac- 
counts between  the  county  treasurer  and  the  bounty,  testifies:  "  Frank  Schmidt's 
estate  is  indebted  to  the  county,  or  its  county  interest  fund,  in  the  sum  of 
$1,646.79. "  It  will  thus  be  seen  that  the  charge  made  that  the  estate  of  deceased 
treasurer  is  indebted  to  the  "county  interest  fund "  is  wholly  unsupported  by  the 
facts  in  evidence.  A  case  strongly  analogous  to  the  one  at  bar  is  presented  in 
that  of  State  v.  Roberts,  62  Mo.  888,  where  a  similar  objection  was  successfully 
urged  in  a  suit  on  the  bond  of  a  sheriff,  it  being  impossible  to  tell  to  which 
account  a  supposed  balance  belonged.  There  exists  no  authority  in  the  county 
court  to  transfer  a  balance  due  one  county  fund  to  another,  except  in  one  in- 
stance, and  that  is  where  such  balance  is  no  longer  needed  for  the  purpose  for 
which  it  was  raised,  when  the  county  court  may  make  the  transfer  by  order 
entered  of  record,  directing  said  balance  to  be  transferred  to  the  credit  of  the 
general  revenue  fund,  etc.    Rev.  St.  1879,  $  5892. 

Holding  these  views  results  in  affirming  the  judgment; 

All  concur,  exoept  Baboult,  J.,  not  sitting. 
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Blodgett  t>.  Perry. 
(Supreme  Court  of  Missouri.    Maroh  4, 1889.) 

1.  Execution— Issuance— Rstubit— Presumption  as  to  Shekitf. 

Under  Rev.  St.  Mo.  1879,  S  3888,  an  execution  may  issue  returnable,  at  plalntUTs 
option,  either  to  the  first  or  second  term  after  its  issuance;  and,  in  the  absence  of 
a  showing  to  the  contrary,  it  will  be  presumed  that  the  sheriff  who  sold  under  the 
execution  complied  with  the  law. 

2.  Estoppel— In  Pais. 

■  A  plea  in  ejectment  that  plaintiff  was  attorney  for  the  creditor  f n  an  attachment 
suit  against  tV,  that  defendant  claims  under  one  S.,  and  has  acquired  all  of  his 
rights  in  the  premises ;  that  8.  was  the  purchaser  at  the  sale  under  the  attachment 
proceedings,  and  purchased  relying  upon  the  acts  of  the  creditor  in  attaching  and 
selling  the  property,  as  a  declaration  that  P.  was,  and  that  the  creditor  was  not,  the 
owner  of  the  property;  and  that  plaintiff  acquired  his  deed  from  the  creditor  with 
notice,  eta,— does  not  contain  a  single  element  of  an  estoppel  In  pais, 

8.  Sams. 

Evidence  to  support  such  plea,  which  shows  that  S.  bought  at  the  sale,  relying 
not  upon  the  act  oi  the  creditor  in  having  the  sale  made,  but  upon  the  advice  of  his 
own  counsel  that  his  purchase  would  be  good,  as  the  sale  under  that  execution 
would  bar  and  estop  the  creditor  from  asserting  title  under  any  former  deed,  is 
equally  foreign  to  the  notion  of  am  estoppel. 

4.  Exbcutiok— Shbbtpp's  Dbbb— Ex  Pabtb  JtrDoimirr. 

Many  years  after  the  death  of  S.,  who  had  never  received  a  deed  from  the  sheriff 
for  the  land  purchased  by  him  at  the  sale,  defendant  instituted  an  ex  parte  pro- 
ceeding against  the  sheriff,  and  without  any  notice  to  plaintiff,  who  claimed  under 
an  earlier  conveyance,  obtained  an  order  directing  the  sheriff  to  execute  a  deed  to 
defendant  as  assignee  of  8.  Held,  that  the  deed  so  executed  was  of  no  force  what- 
ever, as  against  plaintiff. 

Appeal  from  circuit  court,  Johnson  county;  Noah  M.  Givan,  Judge. 

Ejectment  by  Wells  H.  Blodgett  against  Nathan  W.  Perry.  Judgment  for 
defendant,  and  plaintiff  appeals. 

8.  P.  Sparks  and  27.  8.  Priest,  for  appellant.  Cockrell  &  Suddath,  for 
respondent. 

Sherwood,  J.  Ejectment  for  certain  land  in  Johnson  county.  Both 
parties  claim  title  under  Amos  M.Perry,  the  -former  owner.  Action  brought 
January  22, 1885. 

1.  The  agreed  statement  of  facts  shows  that  the  Union  Bank  of  Missouri  was 
the  creditor  of  Amos  M.  Perry,  and  the  purchaser  of  his  interest  at  execution 
sale;  that  the  Union  National  Bank  of  St.  Louis  is  the  successor  of  the  former 
bank  as  to  ail  rights,  interest,  etc  The  plaintiff  claims  under  a  quitclaim 
deed  made  by  the  latter  bank  to  him,  October  22, 1884,  and  filed  for  record 
November  1st  next  thereafter.  The  sheriff's  deed  to  the  Union  Bank  is  dated 
October  20, 1866,  and  filed  for  record  October  22,  1870.  To  this  deed  objec- 
tion is  made  that  it  shows  that  the  special  execution  therein  mentioned  was 
issued  September  5,  1865,  delivered  to  the  sheriff  on  the  15th  of  that  month; 
but  that  no  sale  thereunder  occurred  till  April  17, 1866,  long  after  the  return- 
day  of  the  writ,  and  that,  therefore,  the  sale  was  void.  To  this  objection  it 
may  be  replied  that,  under  the  law  as  it  then  stood  and  now  is,  executions 
might  have  issued,  and  may  issue,  returnable,  at  the  option  of  the  plaintiff, 
either  to  the  first  or  the  second  term  after  such  issuance,  (Bev.  St.  1879,  § 
2338;)  and,  in  the  absence  of  aught  to  the  contrary,  it  will  be  presumed  that 
the  clerk  who  issued,  and  the  sheriff  who  sold  under  the  execution,  obeyed  the 
dictates  of  duty,  and  complied  with  the  law.  The  indulgence  of  such  pre* 
sumptions  is  of  common  occurrence,  and  of  daily  recognition  in  the  courts. 
Long  v.  Joplin,  68  Mo.  422,  and  cases  cited;  Addis  v.  Graham,  88  Mo.  197; 
Hammond  v.  Gordon,  93  Mo.  223,  6  S.  W.  Rep.  93. 

2.  Now,  as  to  the  plea  of  estoppel  in  pais,  or  equitable  estoppel,  as  set  forth 
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in  the  answer.  The  gist  of  the  plea  is  that  plaintiff  was  the  attorney  for  the 
Union  Bank  in  the  attachment  suit  instituted  by  the  bank  against  Amos  M. 
Perry,  in  1870;  that  defendant  claims  under  one  Shumate,  and  has  acquired  all 
of  Shumate's  rights  in  the  premises  by  proper  conveyances;  that  Shumate,  un- 
der the  sale  made  by  virtue  of  the  attachment  proceedings  aforesaid,  bought  the 
premises  in  controversy,  relying  upon  the  acts  of  the  bank  in  attaching  and  sell- 
ing under  execution  said  property  as  that  of  Amos  M.  Perry,  as  a  declaration  and 
admission  of  the  bank  that  it  was  not,  and  Amos  M.  Perry  was,  the  owner  of 
said  real  estate,  purchased  the  same,  and  paid  therefor,  and  this  defendant,  as 
his  assignee,  has  received  a  deed  from  the  sheriff  for  said,  land;  and  that 
plaintiff  had  acquired  his  deed  with  notice,  etc.  This  piea  is  plainly  bad  on 
its  face.  It  does  not  contain  within  its  allegations  a  single  element  of  estop- 
pel. It  is  not  alleged  that  Shumate  was  misled  by  any  act  of  the  Union 
bank,  or  of  plaintiff,  or  that  he  was  in  ignorance  of  the  true  state  of  the  title, 
or  that  the  former  deed  to  the  Union  Bank  was  not  put  on  record,  or  that  the 
act  of  the  Union  Bank  induced  Shumate  to  buy  the  land,  which  otherwise  he 
would  not  have  bought. 

An  eminent  text  writer,  treating  of  the  subject  of  equitable  estoppels,  says: 
"The  cases,  when  carefully  analyzed,  show  that  all  of  the  following  elements 
must  actually  or  presumably  be  present  in  order  to  an  estoppel  by  conduct: 
(1 )  There  must  have  been  a  false  representation  or  a  concealment  of  material 
facts;  {2)  the  representation  must  have  been  made  with  knowledge  of  the 
facts;  (8)  the  party  to  whom  it  was  made  must  have  been  ignorant  of  the 
truth  of  the  matter;  (4)  it  must  have  been  made  with  the  intention  that  the 
other  party  should  act  upon  it;  (5)  the  other  party  must  have  been  induced 
to  act  upon  it."  Bigelow,  Estop.  (3d  Ed.)  484. 

In  Dezell  v.  Odell*  8  Hill,  215,  Cowen,  J.,  says:  "We  then  have  a  clear 
case  of  an  admission  by  the  defendant  intended  to  influence  the  conduct  of 
the  man  with  whom  he  was  dealing,  and  actually  leading  him  into  a  line  of 
conduct  which  must  be  prejudicial  to  his  interests,  unless  the  defendant  be 
cut  off  from  the  power  of  retraction,  This  I  understand  to  be  the  very  defi- 
nition of  an  *  estoppel  in  pats.'  "  Nor  will  mere  silence,  or  some  act  done, 
where  the  means  of  knowledge  are  equally  open  to  both  parties,  estop  the 
party  doing  the  act  or  remaining  silent. 

Thus,  in  Brinherhoff  v.  Lansing,  4  Johns.  Ch.  68,  Lansing  was  a  mort- 
gagee, whose  mortgage  was  dnly  recorded,  and  he  witnessed  a  lease  made  by 
his  mortgagor  of  a  part  of  the  mortgaged  premises;  and  it  was  ruled  by  Chan- 
cellor Kent  that  no  estoppel  arose  by  reason  of  the  fact  of  the  registry  of  the 
mortgage,  the  lessee  being  charged  with  construct!  ve  notice  of  it.  Similar  rul- 
ings have  been  made  elsewhere.  Odlin  v.  Qove,  41 N.  H.  479;  Carter  v.  Cham* 
pion,  8  Conn.  554;  Bigelow  v.  Topliff,  25  Yt.  278.  The  same  doctrine  has  been 
recognized  by  this  court.  Bales  v.  Perry,  51  Mo.  449,  and  cases  cited;  Acton 
v.  Dooley,  74  Mo.  63,  and  cases  cited. 

Furthermore,  there  must  be  a  certainty  about  the  alleged  estoppel.  The 
misrepresentation  must  be  plain,  not  doubtful,  or  matter  of  mere  inference 
or  opinion;  for  the  courts  will  not  suffer  a  man  to  be  deprived  of  his  property 
or  security  where  he  had  no  intention  to  part  with  it.  It  is  much  the  same 
thing  to  say  that  the  representation  or  conduct  is  such  as  would  naturally  lead 
to  the  action  taken;  that  is,  it  should  be  such  as  to  justify  a  prudent  man  to 
act  upon  it.  Bigelow,  Estop.  (3d  Ed.)  490, 491.  Tested  by  these  authorities, 
and  the  rule  they  enunciate,  the  plea  was  wholly  worthless. 

8.  And  the  evidence  to  support  the  plea  of  estoppel  is  of  a  piece  with  it, 
since  it  is  clear  that  Shumate  was  acting  under  and  relying,  not  on  the  act 
of  the  bank  in  having  the  sale  made,  but  upon  the  advice  of  his  counsel,  F. 
H.  Cockrell,  that  his  purchase  under  the  second  execution  would  be  good,  as 
the  sale  made  thereunder  would  bar  and  estop  the  bank  from  asserting  title 
under  any  former  deed  to  the  latter. 
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4.  Nor  is  it  seen  that  the  case  of  the  defendant  is  strengthened  by  the  fact 
that  the  plaintiff's  name  is  marked  to  the  petition  as  counsel  with  Elliot  and 
Land,  since  his  uncontradicted  testimony  shows  that  he  was  not  counsel  for 
the  bank;  that  Land  was,  and  that  plaintiff's  name  was  signed  merely  as  an 
accommodation  to  Land. 

5.  Something  has  been  said  about  plaintiff's  agreeing  to  the  sale  in  ques- 
tion; but  there  is  not  a  scintilla  of  evidence  tending  to  show  this  to  be  true* 
granting  it  to  be  material.  That  he  was  present  at  or  near  the  sale  is  indeed 
testified  to;  that  he  was  seen  to  converse  with  Land  is  also  testified  to; 
but  that  he  agreed  to  the  sale,  or  the  terms  upon  which  Shumate  bought,  no 
one  swears. 

6.  Shumate  died  in  1875.  Prior  to  his  death,  however,  and  prior  to  the 
execution  sale  to  him,  to- wit,  December  19, 1870,  Amos  M.  Perry  had  con- 
veyed by  quitclaim  to  the  defendant  the  premises  in  dispute.  No  deed  was 
ever  made  to  Shumate  for  the  premises.  About  nine  months  after  the  pres- 
ent action  was  begun,  however,  and  some  fifteen  years  after  Shumate's  death, 
the  defendant  instituted  in  the  Johnson  circuit  court  a  decidedly  unique  pro- 
ceeding,— a  proceeding  wherein  the  said  defendant  appears  as  plaintiff,  and  the 
former  sheriff  as  defendant,  and  wherein  it  is  gravely  recited  that  "due  notice" 
of  the  motion  was  given  to  the  defendant,  i.  e.,  to  the  former  sheriff ;  whereupon, 
after  numerous  recitals  of  facts,  it  was  ordered  by  the  court  that  said  former 
sheriff  execute  a  deed  to  the  present  defendant  as  assignee  of  Shumate.  Of  this 
proceeding — one  without  notice  to  plaintiff,  a  purely  ex  parte  proceeding — it  is 
scarcely  necessary  to  say  more  than  that  there  yet  remains  in  this  country  a  cer- 
tain instrument,  commonly  called  a  " constitution, "  which  forbids  a  man  to  be 
passed  upon  either  in  person  or  estate  without  an  opportunity  to  be  heard. 
The  deed,  therefore,  though  made  under  the  order  of  the  court,  passed  no  title 
to  defendant  as  against  plaintiff,  and  was  as  to  him  utterly  worthless;  saying 
nothing  about  the  great  laches  exhibited  by  defendant,  and  those  under  whom 
he  claims,  in  coming  forward  and  asserting  any  right  which  it  may  be  sup- 
posed was  acquired  by  Shumate  at  the  sheriff's  sale,  as  to  which  point  see  Hoge 
v.  Hubb,  94  Mo.  489,  7  S.  W.  Rep.  443. 

7.  Furthermore,  as  no  title  to  lands  sold  at  sheriff's  sale  passes  except  upon 
delivery  of  the  deed,  (Leach  ▼•  Koenig,  55  Mo.  451,)  Shumate  had  no  such 
interest  in  the  premises  as  could  be  the  subject  of  administrator's  sale,  and 
consequently  Crittenden  &  Gockrell  took  nothing  by  their  purchase,  and,  of 
course,  could  transfer  nothing  to  the  defendant;  and  the  deed  of  the  former 
sheriff  to  the  defendant  was,  as  already  seen,  invalid  as  to  the  plaintiff.  So 
that  the  defendant  occupies  the  attitude  of  a  stranger  to  the  title  attempting  to 
invoke  against  the  plaintiff  an  equitable  estoppel;  something  which  cannot 
be  done. 

8.  Moreover,  the  plaintiff  bought  of  the  successor  of  the  Union  Bank  the 
permises  in  question  about  14  years  after  Shumate  had  bid  in  the  land,  but 
had  failed  to  take  a  deed.  From  the  great  lapse  of  time  without  a  deed  hav- 
ing been  taken,  plaintiffs  might  well  conclude  that  Shumate,  and  those  claim- 
ing under  him,  had  abandoned  all  claim  to  the  premises  in  litigation.  It  fol- 
lows from  what  has  been  said  that  a  peremptory  declaration  of  law  in  favor 
of  plaintiff,  as  asked,  should  have  been  given. 

The  judgment  is  reversed,  and  judgment  will  be  entered  in  this  court  for 
plaintiff. 
All  concur,  except  Barclay,  J.,  not  sitting. 
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Flannkry  ©.  Kansas  City,  St.  J,  &  C.  B.  Br.  Co. 

(Supreme  Court  of  Missouri.    March  4, 1888.) 

Apphal— Practice— Bill  or  Exceptions— Waiver  of  Defect*.  * 

On  appeal  to  the  Kansas  City  court  of  appeals,  appellant  filed  a  transcript  con- 
taining a  bill  of  exceptions,  from  which  the  signature  of  the  judge  was  omitted 
by  mistake;  the  original  bill  being  signed.  Rule  15  of  said  court  requires  the  ap- 
pellant to  file  a  transcript  and  a  brief,  copies  of  which  mast  be  furnished  respond- 
ent who  must  furnish  appellant  with  his  brief  and  such  further  abstract  as  he  may 
deem  necessary.  The  abstract  of  appellant  (no  counter-abstract  being  filed  by  re- 
spondent) stated  that  a  bill  of  exceptions  had  been  filed,  and  no  objection  to  such 
statement  was  made  by  respondent,  and  no  point  thereon  was  made  in  his  brief  or 
argument,  but  he  treated  the  case  as  if  the  cUl  had  been  duly  taken.  The  record 
recited  that  the  bill  was  duly  signed  by  the  judge,  and  was  mads  a  part  of  the  rec- 
ord. Held  that,  by  his  failure  to  file  a  counter-abstract,  or  to  make  any  objection 
to  the  absence  of  the  judge's  signature  in  his  brief  or  argument,  respondent  waived 
his  right  to  take  advantage  thereof. 

Certified  case  from  the  Kansas  City  court  of  appeals. 
Strong  e*  Moaman  and  Bllison  &  Edwards,  for  appellant.    C*  W.  Freeman, 
for  respondent. 

Brace,  J.    At  the  March  term,  1886,  of  the  Kansas  City  court  of  appeals 
a  decision  was  rendered  in  this  case  reversing  the  judgment  of  the  circuit 
court  of  Platte  county,  wherein  one  of  the  judges  of  said  court  sitting  in  the 
case  delivered  a  dissenting  opinion,  in  which  be  says:  "In  this  case*  what 
purports  to  be  a  bill  of  exceptions  has  been  considered  by  a  majority  of  the 
court  as  a  bill  of  exceptions  proper,  because  it  has  been  so  considered  by  the 
counsel  on  either  side.    The  fact  is,  the  paper  purporting  to  be  a  bill  of  excep- 
tions is  not  signed  by  the  Judge  of  the  trial  court,  and  therefore  is  not  a  part 
of  the  record  in  the  case.    *    *    *    I  deem  the  decision  in  this  case  contrary 
to  the  decisions  in  State  v.  Jones,  58  Mo.  506.  and  Smith  v.  Railway  Co.,  55 
Mo.  601,  and  the  case  should  be  certified  to  the  supreme  court."  It  was  ac- 
cordingly so  certified.    Since  the  case  has  been  in  this  court,  a  certificate  of 
the  clerk  of  the  circuit  court  of  Platte  county  has,  by  agreement,  been  filed 
herein,  showing  that  the  original  bill  of  exceptions  was  duly  signed  by  the 
Judge  of  the  circuit  court.    The  omission  of  his  signature  in  the  transcript 
was  a  clerical  inadvertence.    The  majority  of  the  court  of  appeals,  in  reply  to 
the  dissenting  opinion,  say:    M*    *    *    By  rule  15  of  this  court  it  is  pro- 
vided, in  substance,  that  in  all  cases  the  appellant  or  plaintiff  in  error  shall 
file  with  the  clerk  of  this  court,  on  or  before  the  day  on  which  the  cause  is  dock- 
eted, five  copies  of  a  printed  abstract  or  abridgment  of  the  record  in  said  cause, 
setting  forth  so  much  thereof  as  is  necessary  to  a  full  understanding  of  all  the 
questions  presented  to  this  court  for  decision,  together  with  a  brief  contain- 
ing in  numerical  order  the  points  or  legal  propositions  relied  on,  with  citation 
of  authorities,  etc.    The  rule  then  provides  that  copies  of  this  abstract  shall 
be  furnished  to  the  opposite  party,  who  shall  within  eight  days  thereafter  de- 
liver to  the  appellant  or  plaintiff  in  error  a  copy  of  his  brief  in  response,  with 
briefs  and  points  relied  on,  *  and  any  such  further  abstract  of  the  record  as  he 
may  deem  necessary,'  and  shall  file  with  the  clerk  said  briefs,  etc.,  before  the 
hearing  of  the  cause.    Under  this  rule  this  court  has  repeatedly  and  uniformly 
held  that  where  respondent  or  defendant  in  error  does  not  file  any  additional 
abstract,  we  will  accept  that  of  the  appellant  or  plaintiff  in  error  as  contain- 
ing a  correct  statement  of  the  record,  and  we  will  not  go  behind  the  abstract. 
*    *    *    The  appellant  in  this  case  complied  with  this  rule.    The  respondent 
filed  no  counter-abstract  controverting  the  correctness  of  appellant's  abstract 
in  the  particular  in  question.    The  abstract  expressly  states,  on  page  23,  that 
thereupon,  in  due  time,  the  defendant  (appellant)  filed  its  bill  of  exceptions. 
This  was  accepted  as  correct  in  considering  the  case.    *    *    f->  The  respond- 
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ent  made  no  objection  to  this  recitation  in  the  abstract,  and  no  point  thereon 
in  his  brief  and  argument,  but  throughout  has  treated  this  case  as  if  the  ex- 
ceptions were  duly  taken  and  saved.  *  *  *  The  record  recites  that  the  bill 
•of  exceptions  was  duly  presented  and  signed  by  the  judge,  and  is  made  a  part  of 
the  record.  It  is  quite  clear  that  the  omission  of  the  judge's  name  at  the  bot- 
tom of  the  bill  of  exceptions  is  a  mere  clerical  mistake  in  transcribing  the  rec- 
ord by  the  circuit  court  clerk,  and  had  the  respondent  made  any  question  aa 
to  this  fact  in  his  brief  in  response,  as  he  should  have  done,  if  any  advantage 
is  to  be  taken  thereof,  the  probabilities  are  that  the  whole  matter  would  have 
been  rectified  by  appellant  by  asking  for  a  certiorari,  unless  respondent  had 
•consented  to  treat  the  case  as  if  the  judge's  signature  was  appended  to  the  bill 
of  exceptions. " 

It  is  unnecessary  to  recite  the  cogent  reasoning  of  the  majority  of  the  court 
in  support  of  its  position.  Its  correctness  is  obvions,  and  in  harmony  with 
the  practice  in  this  court  under  a  similar  rule.  Bales  15  and  16,  consolidated, 
April  term,  1884.  There  is  nothing  In  this  ruling  in  conflict  with  the  decis- 
ion in  State  v.  Jones,  58  Mo.  506,  or  in  Smith  v.  Railroad  Co.,  55  Mo.  601, 
in  which  it  is  held  that  the  signature  of  the  judge  is  essential  to  a  bill  of  ex- 
ceptions to  make  it  a  part  of  the  record.  The  suggestion  that  there  is  such 
conflict  is  fully  met  in  the  opinion  of  the  majority,  in  the  following  extract: 
"We  are  all  agreed  that  a  bill  of  exceptions  must  be  signed  by  the  judge  be- 
fore  it  is  entitled  to  record;  but  the  question  here  is  one  of  practice,  under  the 
rules  of  this  court,  as  to  what  is  evidence  of  what  the  record  does  contain. 
The  rule  says  the  abstract  on  which  the  parties  have  agreed.  The  parties 
surely  could  come  into  this  court  and  stipulate  that  while  the  transcript  sent 
up  here,  through  mistake  of  the  clerk,  omitted  the  signature  of  the  judge,  as 
a  matter  of  fact  the  bill  of  exceptions  was  signed  by  the  judge,  and  this  court 
would  accept  this  as  correct,  and  dispose  of  the  case  accordingly  without  cer- 
tiorari. The  effect  of  the  respondent's  silence,  and  treating  the  case  as  if 
the  bill  of  exceptions  as  stated  in  the  appellant's  abstract  was  regular,  is  equiv- 
alent to  such  stipulation."  In  harmony  with  this  ruling  are  the  cases  of 
Snyder  v.  Hopkins,  39  Mo.  418,  and  Disse  v.  Frank,  52  Mo.  551,  which  hold 
that  a  case  cannot  be  by  agreement  submitted  to  the  court  on  the  record,  with- 
out abstract,  brief,  statement,  assignment  of  errors,  or  joinder;  the  sense  of 
the  whole  matter  being  that  while  the  parties  can  agree  upon  what  is  in  the 
record,  the  court  will  recognize  and  aot  on  such  agreement.  It  will  not  rec- 
ognize and  act  on  an  agreement  that  the  court  may  find  out  for  itself  what  is 
in  the  record.  To  obviate  the  necessity  of  its  doing  so  is  the  purpose  for 
which  the  rule  was  made. 

It  is  not  suggested  that  the  appellate  court,  in  its  ruling  on  the  merits,  com- 
mitted error,  nor  do  we  discover  any*  The  judgment  of  the  court  of  ap- 
peals, reversing  the  judgment  of  the  circuit  court  of  Platte  county,  is  there* 
fore  affirmed. 

All  concur. 


Masonic  Mut.  Bhn.  8oo.  e.  Lackland  et  al. 
{Supreme  Court  of  Missouri.   March  4, 1889.) 

EVIDBNO— HbABSAT— -RbSULTS  OF  EXAMINATION  OF  ACCOUNTS. 

Where  evidence  is  the  result  of  voluminous  facts,  or  of  the  inspection  of  many 
hooks  and  papers,  the  inspection  of  which  cannot  conveniently  take  place  in  court, 
or  where  a  witness  has  inspected  the  accounts  of  parties,  though  not  allowed  to  give 
evidence  of  their  particular  contents,  he  will  be  allowed  to  speak  of  the  general  oal- 
ance  or  result  of  such  examination,  and  such  statement  is  not  hearsay. 
Trial— Objections  to  Evidbnos. 

When  the  exhibit  or  tabulated  statement,  this  being  the  result  of  the  examina- 
tion made  by  the  witness,  an  accountant,  from  which  witness  testified  as  a  mem- 
orandum, was  offered  in  evidence,  it  was  objected  to  as  incompetent,  etc  Held,  that 
the  objection  was  worthless,  because  not  specific. 
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Appeal  from  St.  Louis  circuit  court;  W.  H.  Horner,  Judge. 

Action  by  the  Masonic  Mutual  Benefit  Society  against  Rufus  J.  Lackland 
and  George  S.  Drake,  executors  of  Gerard  B.  Allen  and  others,  on  the  bond  of 
Luke,  who  was  secretary  of  plaintiff  association;  Gerard  B.  Allen  and  Edwin 
Harrison  being  his  sureties.    Judgment  for  plaintiff.    Defendants  appeal. 

Krum  &  Jonas,  for  appellants*  Boyle,  Adams  &  McKeighan,  A.  C.  Stew- 
art, and  8.  B.  Jones,  for  respondent. 

Sherwood,  J.    Action  on  the  bond  of  Luke,  who  was  secretary  of  the  as- 
sociation; Gerard  B.  Allen  and  Edwin  Harrison  being  his  sureties.    By  way 
of  avoidance  of  the  bond,  the  defendant  sureties  pleaded  that  prior  to  its  exe- 
cution Luke  had  been  a  defaulter  to  the  association;  that  this  fact  was  well 
known  to  the  executive  committee  and  the  officers  of  plaintiff;  but  that  such 
knowledge  was  not  communicated  to  said  defendants,  and  they  were  allowed 
to  become  bondsmen  in  ignorance  of  such  material  and  damaging  facta.    Is- 
sue was  Joined  on  this  plea,  and  the  cause  was  referred  to  Alexander  Martin 
to  try  all  of  the  issues.    After  hearing  the  testimony,  he  made  his  report  and 
finding  in  favor  of  the  plaintiff.    This  report  was  confirmed  by  the  circuit 
court,  resulting  in  a  judgment  in  plaintiff's  favor,  and  the  defendants  have 
appealed  to  this  court.    About  the  fact  of  the  defalcation  upon  which  defend- 
ants were  sought  to  be  held  liable  there  was  no  real  contest.    The  evidence 
seems  to  fully  sustain  the  finding  of  the  referee  that  prior  to  the  giving  of  the 
bond  in  suit  there  was  no  misconduct  on  the  part  of  the  principal  in  the  bond, 
or  at  least  knowledge  of  it  on  the  part  of  the  association  or  its  officers.    Ob- 
jection was  made  to  the  accountant,  Spinney,  testifying  as  to  his  examination 
of  the  books  and  papers  in  the  office  of  plaintiff.    The  books,  packages  of 
vouchers,  etc.,  were  present  at  the  examination,  and  were  used  from  time  to 
time  by  counsel  on  both  sides.    There  is  no  rule  in  the  law  of  evidence  better 
settled  than  that  where  the  evidence  is  the  result  of  voluminous  facts,  or  of 
the  inspection  of  many  books  and  papers,  the  examination  of  which  cannot 
conveniently  take  place  in  court,  or  where  a  witness  has  inspected  the  ac- 
counts of  the  parties,  though  not  allowed  to  give  evidence  of  their  particular 
contents,  he  will  be  allowed  to  speak  of  the  general  balance  or  result  of  such 
examination,  and  such  statement  is  not  hearsay.    1  Greenl.  Ev.  (14th  Ed.)  § 
93,  and  cases  cited.     The  case  of  Kitehie  v.  Kinney*  46  Mo.  2S8,  does  not 
militate  against  this  view.    Besides*  the  exhibit  or  tabulated  statement,  this 
being  the  result  of  the  examination  made  by  the  accountant,  and  from  which 
he  testified  as  memoranda,  when  offered  in  evidence,  was  only  objected  to  in 
a  general  way  as  incompetent,  etc.    Such  an  objection  was  worthless,  because 
not  specific.    Margrave  v.  Ausmuss,  51  Mo.  561.    Moreover,  the  witness 
was  asked  by  counsel  for  plaintiff  the  following  questions:  "Question.  Can 
you  give  the  total  amount  collected  according  to  these  vouchers  or  mem- 
oranda and  agents'  reports  from  May  15, 1879,  to  October  1, 1881?    Answer. 
According  to  the  vouchers,  $354,464.99.    Q.  What  is  the  total  amount  col- 
lected as  by  the  cash-book?    A.  $348,634.60.    Q.  What  is  the  difference? 
A.  $5,830.39."    This  is  the  amount  found  by  the  referee.    These  questions, 
being  asked  and  answered  without  objection  from  defendant's  counsel,  would 
have  cured  any  supposed  error,  if  error  there  had  been  in  the  former  part  of 
Spinney's  examination. 

finding  no  error  in  the  record,  the  judgment  will  be  affirmed. 

All  conour. 
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Note.    A  star  (*)  Indicates  that  the  case  referred  to  is  annotated. 


Abandonment. 

Of  easement,  see  Easements*  & 
homestead,  see  Homestead,  6-4. 

ABATEMENT  AND  BE- 
VIVAL. 

Death  of  party. 

1.  An  action  for  breach  of  contract  of  mar- 
riage is  an  action  u  affecting  the  oharacter  of 
the  plaintiff, "  within  the  meaning  of  Code 
MilL  &  V\  Tenn.  §  8660,  providing  that  no  civil 
action  commenced,  except  actions  for  wrongs 
affecting  the  character  of  plaintiff,  shall  abate 
by  the  death  of  either  party ;  and  such  action 
does  not  survive  against  the  administrator  of 
the  promisor.— Weeks  v.  Mays,  (Tenn.)  771. 

Pending  appeal. 

2.  Under  Rev.  St.  Mo.  1879,  f  97,  excepting 
actions  for  personal  injuries  to  plaintiff  from 
those  actions  which  may  be  brought  against 
an  administrator  after  his  intestate's  death, 
such  a  case  will  be  stricken  from  the  docket, 
where  defendant  has  died  pending  appeal.— 
Davis  v.  Morgan,  (Mo.)  881. 

Academies. 

Exemption  from  taxation,  see  Taxation,  4, 5. 

Acceptance. 

Of  dedication,  see  Dedication,  1. 
Accidents. 

As  ground  for  new  trial,  see  New  Trial,  5-7. 
At  crossings,  see  Bailroad  Companies,  21. 28. 
To  trains,  see  Railroad  Companies,  16-20. 

Accomplices. 

As  witnesses,  see  Criminal  Law,  25-89. 

Accounting. 

See  Equity,  12-15. 

Between  partners,  see  Partnership,  6-4. 

By  county  treasurer,  see  Counties,  8, 


9. 
and  Ad- 


executors,  etc.,  see  Executors 
ministrators,  4-8. 

Acknowledgment. 

Of  affidavit  before  party's  attorney  as  notary, 
see  Affidavit. 


ACTION. 

Abatement  of,  see  Abatement  and  Revival. 
Against  executors,  etc.,  see  Executors  and 
Administrators,  1& 

receivers,  see  Receivers,  4. 

By  and  against  infants,  see  Infancy* 

state,  see  States  and  State  Officers,  2. 
For  divorce,  see  Divorce. 

libel,  see  Libel  and  Slander. 
negligence,  see  Carriers,  5-18;  Death  by 
Wrongful  Act;  Highways,  2;  Master 
and  Servant,  7-10;  Negligence;  Rail- 
road  Companies,  14-26;    Telegraph 
Companies,  1-7;  Turnpikes  ana  ToU* 
Roads,  2. 
price  of  goods  sold,  see  Sole,  2-4, 
Joinder,  see  Animals. 
On  insurance  policy,  see  Insurance,  6,  7. 
promissory  note,  see  Negotiable  instru- 
ments. 8, 4. 
Particular  forms,  see  Creditors'  BUI;  Eject- 
ment; Partition;  Trespass;  Trespass  to 
Try  Title;  Trover  and  Conversion. 
Parties,  see  Parties. 
Pleading,  see  Pleading. 
To  set  aside   fraudulent   conveyance,   sea 
Fraudulent  Conveyances,  11-14. 
try  tax-title,  see  Taxation,  81-88. 
Venue,  see  Venue  in  Civil  Cases. 

Joinder  of  causes. 

Under  the  Code  system,  a  simple  contract 
creditor  may  in  the  same  action  recover  a 
judgment  for  the  indebtedness,  and  have  set 
aside  a  fraudulent  conveyance  by  the  debtor 
to  a  co-defendant.— Shirley  v.  Waoo  Tap  ft. 
Co.,  (Tex.)  548. 

Adjournment. 
See  Continuance. 

See  Executors  and  Administrators* 

Admissions. 

See  Evidence,  5,  & 

ADULTERATION. 

Indictment. 

1.  An  information  under  Willson's  dim.  St 
Tex.  {  656,  charging  that  defendant  Mdid  un- 
lawfully and  knowingly  offer  for  sale"  adul- 
terated milk,  is  not  open  to  the  objection  that 


v.10b.w.— 57 


(897) 


Digitized  by 


Google 


898 


INDEX. 


} 


it  does  not  charge  that  defendant  knew  that 
the  milk  was  adulterated.— Sanchez  v.  State, 
(Tex.)  756. 

Evidence. 

2.  A  conviction  cannot  he  sustained  where 
the  record  shows  no  proof  that  defendant  knew 
the  milk  was  adulterated,  or  that  he  offered  it 
for  sale,  though  impure  milk  was  found  in  his 
possession  at  the  usual  time  in  the  day  for 
peddling  milk.— Id. 

8.  Conviction  for  knowingly  offering  for  sale 
adulterated  food  will  he  reversed  where  there 
is  no  evidence  either  that  defendant  knew  the 
food  was  adulterated,  or  that  he  offered  it  for 
sale.— Cantee  v.  State,  (Tex.)  767. 

ADVX^EtSE  POSSESSION. 

See  I«i«  Pendens,  1, 2. 
Boundary  agreed  on,  see  Boundaries,  8*  4. 
Defense  to  ejectment,  see  Ejectment,  6-8. 
Title  to  support  ejectment,  see  Ejectment,  1. 

What  constitutes. 

1.  Possession  of  land  for  school  purposes  for 
such  length  of  time  each  year  as  school  is 
taught  may  he  regarded  as  actual,  continuous, 
and  adverse,  so  as  tb  give  title  if  oontinued 
for  the  statutory  period.— Singleton  v.  School- 
Dist.  No.  84,  (Ky.)  798. 

2.  Adverse  possession,  to  he  available,  must 
have  been  continuous  for  the  statutory  period ; 
Rev.  St  Tex.  art.  8198,  defining  adverse  pos- 
session to  be  an  actual  and  visible  appropria- 
tion commenced  and  continuous  under  claim 
of  right,  etc.— Holstein  v.  Adams,  (Tex.)  660. 

8.  Possession  resumed  by  a  grantor  cannot 
be  held  to  be  under  color  of  his  original  grant, 
and  his  claim  under  the  statute  of  limitations 
is  restricted  to  the  limits  of  his  actual  occu- 
pation, unless  they  embrace  less  than  640 
acres,  and  his  title  by  adverse  possession  ma- 
tures before  Rev.  St.  Tex.  took  effect,  in  which 
case  he  is  restricted  to  640  acres,  including 
his  improvements  as  occupied.  If  such  title 
matures  after  the  Revised  Statutes  took  ef- 
fect, he  is  restricted  to  160  acres,  unless  a 
larger  area  is  inclosed.  Rev.  St.  Tex.  art.  8196. 
— Bullock  v.  Smith,  (Tex.)  687. 

4.  Where  a  part  of  a  single  uninolosed  tract 
is  sold,  and  the  grantee  fails  to  pay  the  pur- 
chase price,  ana  abandons  possession  and 
claim  of  right,  the  grantor's  possession  of  the 
remainder  of  the  tract,  and  his  exercise  of 
acts  of  ownership  over  the  part  sold,  are  con- 
structive possession  of  that  part,  under  Rev. 
St  Mo.  1879,  f  8228,  providing  that  the  posses- 
sion of  a  part  of  a  tract  or  lot  of  land,  in  the 
name  of  the  whole  tract  claimed,  and  exercis- 
ing the  usual  acts  of  ownership  over  the  whole 
tract,  shall  be  deemed  a  possession  of  the 
whole.— Hickman  v.  Link,  (Mo.)  600. 

5.  It  is  competent  to  show  that  before  the 
grantee  abandoned  possession  suits  were  pros- 
ecuted against  both  him  and  the  grantee  to 
recover  the  land,  as  showing  a  cause  and  rea- 
son for  bis  abandonment,  aid  refusal  to  pay 
the  purchase  price.— Id. 

Acts  of  ownership. 

6.  The  grantor's  defense  of  possession,  and 
assertion  of  title  to  the  whole  tract,  in  a  suit 


by  third  persons  claiming  a  superior  title,  bi 
sufficient  act  of  ownership  where  the  prop- 
erty is  in  a  state  of  nature. — Id. 

7.  The  record  of  that  suit  in  which  the  plain- 
tiffs were  nonsuited,  while  not  color  of  title, 
is  admissible  to  prove  the  required  act  of 
ownership.— Id. 

Color  of  title. 

8.  Where  plaintiff1  s  only  right  to  recover  is 
ejectment  depends  on  the  claim  that  his  hold- 
ing has  been  adverse  to  those  having  the 
right  of  entry,  and  being  sui  juris,  and  the 
evidence  shows  that  his  holding  has  been  un- 
der a  bond  for  deed  executed  by  the  ancestor 
of  those  persons,  a  married  woman,  during 
coverture,  and  therefore  null  and  void,  and  it 
is  not  shown  when  she  died,  or  when  her 
heirs  became  of  age,  he  cannot  recover.— 
Chism  v.  Trent,  (Ky.)  648. 

Interruption  of  possession. 

9.  A  purchaser  at  a  trust  sale  succeeds  is 
the  possession  of  the  mortgagor,  and  the  con- 
tinuity of  adverse  possession  is  not  broken  be- 
cause, after  executing  the  deed  of  trust,  the 
mortgagor  conveyed  to  one  who  held  for  sev- 
eral years  before  the  sale.— Atchison  ▼.  Pease, 
(Mo.)  169. 

10.  Where  defendant  alleges  adverse  pos- 
session, evidence  that  while  he  was  in  posses- 
sion his  right  was  "contested*'  is  properly  ex- 
cluded; the  only  available  contest  being  by 
suit  carried  to  judgment— Bullock  v.  Smith, 
(Tex.)  687. 

Taoldng. 

11.  The  possession  of  the  widow  before  as- 
signment of  dower,  and  that  of  the  deceased 
husband's  heirs,  may  be  tacked  to  complete 
the  statutory  period  of  limitation. — Hickman 
v.  Link,  (Mo.)  600. 

AFFIDAVIT. 

For  appointment  of  guardian  ad  VUcm,  see 
Infancy. 
attachment,  by  attorney,  see  Attach- 
ment, 2,  3. 

Of  jury,  to  explain  verdict,  see  New  Trial,  & 

Acknowledgment. 

It  is  not  error  to  refuse  to  strike  out  an  affi- 
davit of  plaintiff's  inability  to  give  security 
for  costs„on  the  ground  that  it  was  acknowl- 
edged before  plaintiff's  attorney  aa  notary.— 
Kyburn  v.  Moore,  (Tex.)  898. 

Agency. 

See  Principal  and  Agent 

Ancient  Instruments. 

See  Evidence,  18. 

ANIMALS. 

Dogs  killing  sheep. 

Under  act  Tenn.  1850-60,  o.  46.  S 1,  providing 
that  the  owner  of  any  dogs  shall  be  liable  for 
sheep  killed  or  injured  by  them,  where  two 
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dogs,  owned  by  different  persons,  injure 
sheep,  the  owners  cannot  be  sued  therefor 
jointly.— Dyer  v.  Hutchins,  (Tenn.)  104. 

APPEAL 

See,  also,  Error,  Writ  of;  Exceptions,  BUI 

of;  New  Trial. 
Costs  on,  see  Costs,  2, 3. 
In  criminal  cases,  see  Criminal  Law,  88-48. 

From  inferior  courts. 

1.  Appeals  from  judgments  of  county  courts 
to  the  circuit  courts  being  guarantied  by 
Const.  Ark.  art.  7,  §  83,  and  required  to  be 
granted  as  a  matter  of  right  by  Dig.  Ark.  | 
I486,  which  also  provides  the  practice  there- 
for, the  petitioners  for  an  order  for  the  pro- 
hibition of  the  sale  of  liquor  under  the  "three- 
mile  law"  (Dig.  Ark.  |  4524  et  seq.)  may  ap- 
peal from  the  order  of  the  county  court  deny- 
ing their  petition,  though  the  latter  statute 
makes  no  provision  for  an  appeal.— In  re  Mc- 
Cullough,  (Ark.)  259. 

Bond. 

2.  Under  Rev.  St  Tex.  art  2201.  requiring 
an  appellant  to  file  a  bond  "payable"  to  the 
judge,  "conditioned, w  etc.,  but  not  providing 
that  it  shall  be  given  in  any  sum,  the  former 
statute  (Pasch.  Dig.  art.  1884)  having  required 
that  the  amount  should  be  fixed  by  the  judge, 
a  bond  is  not  void  because  given  for  a  stated 
amount,  and  the  appeal  on  which  it  Is  given 
should  not  for  that  reason  be  dismissed.— 
Hicks  v.  Oliver,  (Tex.)  «7. 

3.  Where  a  bond,  on  appeal  from  an  order 
for  the  sale  of  decedent's  real  estate,  describes 
the  property  as  a  brick  store-house  and  lot,  no 
further  description  is  necessary. — Id. 

Assignments  of  error. 

4.  An  assignment  that  the  court  erred  in  re- 
fusing to  give  the  special  instructions  num- 
bered: 1,  2,  8,  and  4,  asked  by  defendant,  is 
too  general.— Missouri  Pac  Ry.  Co.  v.  James, 
(Tex.)  882. 

5.  An  assignment  simply  stating  that  the 
judgment  is  contrary  to  the  law  and  evidence 
of  the  case  is  too  indefinite. —Houston  v. 
Blvthe,  (Tex.)  520. 

8.  An  assignment  stating  that  "the  court 
erred  in  overruling  defendant's  motion  for  a 
new  trial  on  the  grounds  therein  stated.9 
there  being  more  than  one  ground  therein,  is 
too  general— Cnllen  v.  Drane,  (Tex.)  720. 

7.  when  the  motion  for  new  trial  presents 
12  different  grounds,  an  assignment  that  the 
court  erred  in  overruling  said  motion  will 
not  be  considered.— Ruby  v.  Von  Volkenberg, 
(Tex.)  514. 

8.  An  assignment  that  "the  court  erred  in 
refusing  to  grant  a  new  trial  for  the  reasons 
fully  set  out  in  defendant's  •  •  *  motions 
therefor,  including  closing  arguments  for 
plaintiffs,  as  set  out  in  defendant's  bill  of  ex- 
ceptions number  5, "  raises  no  objection,  ex- 
cept the  closing  arguments :  there  being  more 
than  seven  objections  raised  in  the  motions.— 
Mayer  v.  Dnke,  (Tex.)  565. 

9.  Cross-assignments  of  error  will  not  be 
considered  when  they  are  not  referred  to  in 
appellee's  brief,  and  the  independent  proposi- 


tions of  the  brief  are  not  predicated  of  or  ger- 
mane to  them.— Willis  v.  Smith,  (Tex.)  688. 

Record.- 

10.  On  appeal  to  the  Kansas  City  court  of 
appeals,  appellant  filed  a  transcript  contain- 
ing a  bill  of  exceptions,  from  which  the  signa- 
ture of  the  judge  was  omitted  by  mistake; 
the  original  bill  being  signed.  Rule  15  of  said 
court  requires  the  appellant  to  file  a  transcript 
and  a  brief,  conies  of  which  must  be  furnished 
respondent,  woo  must  furnish  appellant  with 
his  brief  and  suoh  further  abstract  as  he  may 
deem  necessary.  The  abstract  of  appellant 
(no  counter-abstract  being  filed  by  respond- 
ent) statod  that  a  bill  of  exceptions  had  been 
filed,  and  no  objection  to  suoh  statement  i 


made  by  respondent,  and  no  point  thereon 
was  made  in  his  brief  or  argument,  but  he 
treated  the  case  as  if  the  bill  had  been  duly 
taken.  The  record  recited  that  the  bill  was 
duly  signed  by  the  judge,  and  was  made  a 
part  of  the  record.  Held  that,  by  his  failure 
to  file  a  counter-abstract,  or  to  make  any  ob- 
jection to  the  absence  of  the  judge's  signature 
in  his  brief  or  argument,  respondent  waived 
his  right  to  take  advantage  thereof .— Flannery 
v.  Kansas  City,  St  J.  &  C.  B.  Ry.  Co.,  (Mo.) 
894. 

11.  Where  there  is  no  bill  of  exceptions, 
statement  of  facts,  nor  assignment  of  errors 
in  the  record,  judgment  will  be  affirmed,  un- 
der Rev.  St.  Tex.  art.  1087,  which  provides 
that  all  errors  not  distinctly  specified  by  an 
assignment  of  errors  shall  be  considered  by 
the  supreme  court  as  waived.— Draper  v.  Hil- 
len,  (Tex.)  457. 

Death  of  appellee. 

12.  Where,  pending  an  appeal  from  a  judg- 
ment concerning  land,  the  appellee  dies,  and 
one  of  the  heirs  conveys  her  interest  to  a  trus- 
tee, and  afterwards  prepares  to  sue  for  can- 
cellation of  the  conveyance,  a  motion  by  the 
trustee,  the  other  heir,  and  the  appellant,  to 
reverse  the  judgment  and  remand  the  cause, 
with  instructions  to  the  trial  court  to  dismiss 
the  suit  to  which  the  grantor  in  the  deed  of 
trust  objects,  will  be  overruled.— Maxwell  v. 
Bryant,  (Ky.)  279. 

Effect  of  appeal  pending. 

18.  When  it  appears  on  the  trial  of  a  parti- 
tion suit  that  there  is  a  former  suit  pending 
on  appeal  in  the  supreme  court,  between  the 
same  parties,  involving  the  same  land,  and 
adverse  claims  thereto,  the  trial  court  should 
suspend  proceedings  until  the  determination 
of  the  controversy  In  the  former  suit;  and  if 
it  proceeds  to  judgment,  and  there  is  an  ap- 
peal to  the  supreme  court,  the  latter  court  will 
reverse  and  remand  the  cause,  with  directions 
to  await  the  determination  in  the  former  suit. 
—Sharkey  v.  Kiernan,  (Mo.)  886. 

Review. 

14.  Questions  decided  on  a  former  appeal 
will  not  be  re-examined.— Keith  v.  Johnson, 
(Mo.)  607;  Galveston  County  v.  Gahreston 
Gas  Co.,  (Tex.)  688;  Willis  v.  Smith,  (Tex.)  688. 

15.  Where  several  causes  are  alleged  for  the 
removal  of  a  county  officer  in  the  petition 
therefor,  it  is  not  necessary  to  sustain  a  judg- 
ment of  removal  that  all  the  grounds  should 
be  found  to  be  true.— Poe  v.  State,  (Tex.)  787. 
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16.  If  the  trial  court  refuse  instructions,  be- 
cause substantially  given,  which  the  appel- 
late court  finds,  on  inspecting  the  record,  to 
be  contrary  to  the  fact,  the  verdict*will  be  set 
aside,  without  examining  as  to  the  technical 
accuracy  of  the  instructions.— Missouri  Pac 
Ry.  Co.  v.  Brazil,  (Tex.)  408. 

17.  The  demurrer  to  an  answer  hairing  been 
sustained,  the  appellate  court  will  not  look 
into  the  record  to  see  whether  the  answer 
was  true  or  false.— Evans  v.  English,  (Ky. )  096. 

18.  Where  defendant's  petition  for  relief 
from  default  does  not  entitle  him  to  introduce 
proofs,  and  he  is  permitted  to  do  so,  it  is  not 
essential  to  plaintiff's  right  of  appeal  that  he 
should  move  for  a  new  trial  as  in  an  ordinary 
action.— Reinke  v.  Morse,  (Ey.)  468. 

19.  An  objection  to  a  juror  for  disqualifica- 
tion, if  discovered  during  the  trial,  must  be 
then  brought  to  the  notice  of  the  court,  or  it 
will  be  waived.— Blan ton  v.  Mayes,  (Tex.)  463. 

20.  In  determining  whether  or  not  any  evi- 
dence was  given  on  a  particular  issue,  the 
court  must  look,  not  to  the  charge  of  the  trial 
court,  but  only  to  the  statement  of  facts.— 
Bisso  v.  Southworth,  (Tex.)  528. 

21.  In  an  action  by  a  holder  for  value,  before 
maturity,  on  notes  assumed  by  a  vendee  of 
land,  where  the  vendee  alleges  that  the  gran- 
tor made  fraudulent  misrepresentations  as  to 
the  non-existence  of  liens,  any  admissions  by 
the  holder,  at  the  time  of  payment  of  one  of 
the  notes  by  the  vendee,  tending  to  show  com- 
plicity in  the  fraud,  should  have  been  dis- 
closed at  the  time  of  offering  testimony  of  the 
circumstances  in  order  to  raise  error  in  its  re- 
jection because  of  such  alleged  admissions.— 
Fitzgerald  v.  Barker,  (Mo.)  46. 

Beview  —  Objections  not  raised  be- 
low. 

23.  Exceptions  to  the  introduction  of  evi- 
dence, not  made  a  ground  of  complaint  in  the 
motion  for  new  trial,  cannot  be  considered  on 
appeal.— City  of  St.  Louis  v.  Excelsior  Brew* 
in*  Co.,  (Mo.)  477. 

23.  The  admission  of  illegal  evidence,  not 
objected  to  at  the  trial,  is  not  sufficient  cause 
for  reversal,  though  it  may  have  had  some  in* 
fluence  with  the  jury  on  the  question  of  dam- 
ages.—Singleton  v.  School-Dist.  No.  34,  (Ky.) 

24.  In  a  proceeding  by  the  state  to  collect 
excessive  commissions  retained  by  a  revenue 
collector,  no  objection  having  been  made  in 
the  court  below  that  it  was  improper  to  im- 
pose penalties  for  delinquency  in  the  payment 
of  the  excess,  it  will  not  be  considered  on  ap- 
peal.—Wilson  v.  State,  (Ark.)  491. 

25.  Where  plaintiffs  show  that  a  certain 
person  acquired  title  on  a  specified  date,  .and 
that  a  person  of  the  same  name,  who  was  in 
the  state  about  that  time,  died  in  another 
state,  and  that  they  are  his  heirs,  and  there  is 
nothing  to  disprove  the  identity  of  the  owner 
and  such  ancestor,  a  judgment  for  plaintiffs 
will  not  be  reversed  for  want  of  further  proof 
of  identity;  the  objection  not  having  been 
made  below.— Holstein  v.  Adams,  (Tex.)  660. 

Presumptions. 

26.  The  record  being  silent,  it  will  be  pre- 
sumed that  a  court  of  general  jurisdiction  ac- 


quired jurisdiction  of  all  the  defendants 
against  whom  it  rendered  judgment. — Cuy  of 
St.  Louis  v.  Lanigan,  (Mo.)  47&. 

27.  Where  on  appeal  from  proceedings  re- 
sulting in  a  rule  made  absolute,  portions  of 
the  pleadings  or  evidence  are  omitted  from 
the  transcript,  they  will  be  presumed  to  sus- 
tain the  action  of  the  lower  court. — Braaafield 
v.  Burgess,  (Ky.)  122. 

28.  Where  counsel  in  his  closing  argument 
used  improper  epithets,  applied  to  the  oppos- 
ing party,  the  words  applying  to  no  facts  out- 
side the  record,  and  the  court  promptly  repri- 
manded him,  and  fined  him  for  contempt,  the 
words  will  not  be  presumed,  on  appeal,  to  have 
influenced  the  jury.— Mayer  v.  Duke,  (Tex.) 
665. 

29.  In  construing  a  charge,  the  jury  will  be 
presumed  to  have  considered  other  parts  of 
the  charge  referred  to  in  it.— Missouri  Pac 
Ry.  Go.  v.  James,  (Tex.)  882. 

Weight  of  evidence. 

80.  Upon  the  filing  of  an  answer  in  eject- 
ment, raising  an  equitable  defense,  the  pro- 
ceedings are  thereafter  governed  by  the  rules 
of  equity,  and  an  appellate  court  may  inquire 
into  the  sufficiency  of  the  evidence  to  support 
the  trial  court's  conclusions  of  facta. — Allen 
v.  Logan,  (Mo.)  149. 

81.  Where  on  a  trial  by  the  court  incompe- 
tent evidence  is  admitted,  and  given  great 
weight,  and  the  finding  is  clearly  against  the 
preponderance  of  the  evidence,  and  it  also  ap- 
pears that  the  facts  of  the  transaction  in  dis- 
pute were  not  fully  developed,  the  case  will  be 
reversed  and  remanded.— Clapp  v.  Engledow. 
(Tex.)462. 

82.  The  court  will  not  review  a  verdict  which 
depends  on  the  weight  given  by  the  jury  to 
conflicting  testimony.— Wills  Point  Bank  v. 
Bates,  (Tex.)  848.  . 

88.  A  referee's  report  will  not  be  disturbed 
as  to  findings  of  fact,  except  on  a  clear  show- 
ing of  mistake.— Manufacturers'  Sav.  Bank  v. 
O'Reilly,  (Mo.)  865. 

84.  Where  the  evidence  is  conflicting,  the 
findings  of  the  trial  court  will  not  be  disturbed, 
though  the  preponderance  of  the  evidence 
may  seem  to  the  appellate  court  to  be  the  oth- 
er way.— Walker  v.  Terry.  (Tex.)  829. 

85.  A  finding  of  the  trial  court  that  defend- 
ant is  entitled  to  nominal  damages  only  for 
breach  of  contract  by  plaintiff  to  sell  him 
goods,  set  up  as  a  counter-claim,  will  not  be 
reversed  where  the  evidence  as  to  whether 
the  market  price  of  such  goods  at  the  time  in 
question  was  above  or  below  the  contract 
price  is  conflicting.— Harrison  Wire  Co.  v. 
Hall  &  Willis  Hardware  Co.,  (Mo.)  619. 

86.  The  report  of  commissioners  in  condem- 
nation proceedings  will  not  be  set  aside  on 
the  evidence,  unless  the  court  is  clearly  satis- 
fied that  they  have  erred  in  the  principles  up- 
on which  they  have  made  their  appraisal.— 
City  of  St.  Louis  v.  Lanigan,  (Mo.)  475. 

87.  A  finding  that  the  value  of  lumber  sued 
on  was  $10  per  thousand  will  not  be  disturbed, 
though  the  only  competent  testimony  as  to  its 
value  was  that  of  one  witness  that  lumber 
generally  at  the  place  was  worth  about  $10,  it 
appearing  that  defendant,  who  was  to  deliver 
the  lumber,  testified  afterwards,  and  failed  to 

Digitized  by  VjjOOQ  IC 


INDEX. 


901 


testify  as  to  the  value,  and  that  the  contract 
called  for  first-lass  merchantable  lumber.— 
Fisher  v.  Dow,  (Tex.)  455. 

Matters  not  apparent  of  record. 

88.  Where  the  action  of  the  trial  court  in  re- 
fusing to  allow  plaintiff  to  file  an  answer  to  a 
motion  by  defendant  is  not  made  a  ground  for 
new  trial,  nor  included  in  the  assignment  of 
errors,  the  supreme  court  will  not  consider  it. 
— Atknson  v.  Dixon,  (Mo.)  163. 

89.  The  action  of  the  court  in  entering  judg- 
ment nunc  pro  tunc,  at  a  term  subsequent  to 
that  at  which  it  was  rendered,  after  hearing 
evidence,  will  not  be  reviewed  where  the  evi- 
dence is  not  brought  up.— Missouri  Pao.  Ry. 
Go.  v.  James,  (Tex.)  882. 

40.  The  supreme  court  of  Kentucky  will  not 
refuse  to  consider  an  appeal  from  the  circuit 
court  on  the  ground  that  no  order  was  en- 
tered on  the  record  of  the  latter  court  refusing 
appellant's  motion  for  a  new  trial,  where  the 
bill  of  exceptions  filed  in  that  court  recites 
that  such  motion  was  refused,  and  that  ap- 
pellant excepted  thereto.— King  v.  Ohio  Val. 
K.  COy_ (Ky.)  681. 

41.  where  an  order  of  the  county  court 
transferring  a  cause  to  the  district  oourt  re- 
cites as  the  reason  thereof  that  the  county 
judge  had  been  counsel  in  another  suit  grow- 
ing out  of  the  same  cause  of  action,  in  the 
absence  of  evidence  in  the  record  to  the  con- 
trary, the  supreme  court  is  not  authorised  to 
hold  that  the  cause  was  not  properly  trans- 
ferred.— Kahanek  v.  Galveston,  H.  &  S.  A. 
Ry.  Co.,  (Tex.)  570. 

Harmless  error. 

43.  There  is  no  reversible  error  in  ruling 
that  no  recovery  can  be  had  under  the  alle- 
gations of  tort  in  a  complaint  on  the  ground 
that  there  is  an  attempted  double  recovery  for 
the  same  wrong,  where  it  is  alleged  that  the 
wrongful  acts  complained  of  were  committed 
in  I860,  and  the  petition  was  not  filed  until 
1886.  The  statute  of  limitations,  which  was 
interposed,  was  a  bar  to  any  recovery  for  the 
tort.— Shirley  v.  Waco  Tap  R.  Co.,  (Tex.)  648. 

48.  Error  in  excluding  evidence  is  harmless 
where,  had  it  been  admitted,  it  would  have 
remained  the  duty  of  the  oourt  to  direct  the 
verdict  which  was  actually  returned.— Lewis 
v.  Simon,  (Tex.)  554. 

44.  Where  illegal  evidence  is  admitted  over 
defendant's  objection,  and  is  subsequently  ex- 
pressly excluded  at  plaintiff's  request,  defend- 
ant has  no  ground  for  complaint.— Durrant  v. 
Lexington  Coal  Min.  Co.,  (Mo.)  484. 

45.  Where  the  bill  of  exceptions  states  that 
defendant  proposed  to  show  by  certain  wit- 
nesses that  improvements  were  made  in  good 
faith,  but  does  not  show  that  such  witnesses 
would  testify  to  any  facts  from  which  good 
faith  may  be  found,  the  rejection  of  the  evi- 
dence Is  harmless,  as  a  witness  could  not  be 
permitted  to  state  his  conclusion  that  the  im- 
provements were  made  in  good  faith,— Hol- 
stein  v.  Adams,  (Tex.)  560. 

46.  The  exclusion  of  a  notarial  certificate  at- 
tached to  a  designation  of  homestead  is  harm- 
less error  where  the  Instrument  itself  is  ad- 
mitted in  evidence,  and  the  notary  called  as  a 
witness.— Equitable  Mortg.  Co.  v.  Norton, 
(Tex.)  801. 


47.  A  defendant  cannot  complain  of  errone- 
ous instructions  where  the  evidence  admit* 
of  a  verdict  for  plaintiff  only,  especially  as  by 
Rev.  St.  Mo.  $  87T5,  there  cannot  be  a  reversal 
except  for  error  materially  affecting  the  mer- 
its.—Fitzgerald  v.  Barker,  (Mo.)  45. 

48.  In  an  action  for  damages  for  maintaining 
a  bawdy-house  adjoining  plaintiff's  premises, 
where  a  case  warranting  exemplary  damages 
is  presented,  there  is  no  error  of  which  de- 
fendant can  complain  in  instructing  that  in- 
jury to  plaintiffs  feelings  is  an  element  of 
actual  damage,  but  that  the  case  does  not  war- 
rant the  allowance  of  exemplary  damages.— 
Bisso  v.  Southworth,  (Tex.)  528. 

49.  Appellant  assigned  as  error  that  the 
court  refused  to  instruct  the  jury  on  the  law 
of  the  case,  and  ordered  a  verdict  for  defend- 
ant, stating,  in  the  hearing  of  the  jury,  that 
plaintiff  had  failed  to  prove  his  case.  The  rec- 
ord failed  to  show  that  the  court  charged  the 
jury  at  all.  and  no  bill  of  exceptions  was  taken, 
showing  that  he  made  the  remarks  attributed. 
Held,  that  it  appearing  that  plaintiff  had 
failed  to  make  out  his  case,  whatever  error 
was  committed,  if  any,  was  harmless.— Berry 
T.  Texas  &  N.  O.  Ry.  Co.,  (Tex.)  726. 

60.  On  trial  of  an  issue  involving  the  va- 
lidity of  the  deed  under  which  defendants 
claimed,  the  court  charged  that,  unless  the 
jury  believed  the  deed  a  forgery,  they  should 
find  for  defendants.  It  was  not  contended 
that  the  deed  was  forged,  but  the  uncontra- 
dicted evidence  showed  that  the  grantor 
therein,  through  his  own  gross  negligence, 
allowed  the  grantee  to  mislead  him  into  the 
execution  of  a  deed  different  from  what  he 
intended.  The  court  refused  to  submit  the 
Question,  as  requested  by  plaintiffs,  whether 
defendants  were  bona  fide  purchasers  under 
said  deed,  without  notice  of  the  fraud,  but  the 
evidence  showed  without  dispute  that  such 
was  the  fact.  Held,  that  a  verdict  for  de- 
fendants should  not  be  set  aside  for  the  errors 
in  giving  and  refusing  the  instructions  men- 
tioned, as  on  the  uncontradicted  evidence  the 
jury,  if  properly  instructed,  must  necessarily 
have  found  the  same  verdict.— Link  v.  Page, 
(TexOeW. 

51.  Where  there  is  an  excess  of  only  a  few 
cents  in  the  amount  of  damages  awarded,  and 
no  effort  is  made  below  to  have  it  corrected, 
the  judgment  will  not  be  reversed  or  correct- 
ed on  appeal. —Wills  Point  Bank  v.  Bates, 
(Tex.)  848. 

Dismissal. 

68.  When  the  party  whose  duty  it  is  to  file 
a  transcript  on  appeal  fails  to  do  so,  and  the 
judgment  Is  affirmed  on  certificate,  a  motion 
to  set  the  judgment  aside,  based  on  "unavoid- 
able absence  and  other  engagements  of  coun- 
sel, "  will  be  overruled,  when  it  is  not  shown 
how  the  absence  of  counsel  became  unavoid- 
able, and  no  offer  is  made  to  file  the  transcript 
and  submit  the  case.— Gulf,  C.  &  S.  F.  Ry.  Co, 
v.  Edwards,  (Tex.)  525. 

58.  An  appeal  will  not  be  dismissed  on  the 
motion  of  one  to  whom  the  appellant  has  sold 
all  his  interest  in  the  property  in  litigation, 
with  the  agreement  that  he  (the  purchaser) 
shall  pay  all  costs  and  attorney's  fees,  until 
payment  or  tender  of  such  fees  and  costs  is 
made.— Maxwell  v.  Bryant,  (Ky.)  279. 
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54.  Plaintiff  brought  an  action  to  have  de- 
clared null  and  void  certain  tax-bills  issued 
by  the  city  authorities  of  Kansas  City  against 
his  property  to  one  of  the  defendants,  for  the 
construction  of  a  sewer,  and  by  him  assigned 
to  his  co-defendant,  rlalntift  alleged  that 
these  tax  bills  were  invalid  because  the  city 
had  no  authority  to  construct  the  sewer,  but 
that  they  were  an  apparent  lien  against  his 
property,  and  a  cloud  on  his  title.  The  cir- 
cuit court  dismissed  his  petition,  and,  pend- 
ing an  appeal  to  the  Kansas  City  court  of  ap- 
peals, defendants  filed  a  motion  to  strike  the 
appeal  from  the  docket;  stating  that  they  had 
caused  the  tax-bills  in  question  to  be  canceled, 
and  had  deposited  them  with  the  clerk  for 
plaintiff's  use,  and  had  paid  all  costs.  Plaintiff 
contended  that  he  was  prosecuting  the  suit  in 
the  interest  of  other  persons,  against  whose 
property  similar  bills  had  been  issued,  who 
were  contributing  to  the  expenses  of  the  suit, 
as  well  as  in  his  own  behalf,  for  the  purpose  of 
having  the  bills  declared  void  ab  initio;  that 
he  would  not  accept  the  proffered  satisfac- 
tion ;  and  that  he  had,  during  the  pendency  of 
the  suit,  conveyed  the  property,  with  cove- 
nants against  incumbrance.  Held,  that  he  was 
entitled  to  have  an  adjudication  as  to  the  va- 
lidity of  the  tax-bills,  and  the  court  of  appeals 
erred  in  striking  his  appeal  from  the  docket. 
— Htate  v.  Kansas  City  Court  of  Appeals, 
(Ma)  855. 

Reversal. 

55.  Though  a  Judgment  is  warranted  as  to 
one  of  the  defendants,  yet  being  erroneous  as 
to  others,  it  must  be  reversed  as  to  all.— Floyd 
v.  Patterson,  (Tex.)  526. 

56.  A  Judgment  in  condemnation  proceed- 
ings will  not  be  reversed  because  of  failure 
to  obtain  jurisdiction  of  certain  defendants 
whose  lands  and  interests  are  distinct  from 
those  of  the  defendant  who  appeals.— City  of 
St.  Louis  v.  Lanigan,  (Ho.)  475. 

Bemand  and  proceedings  below. 

57.  Defendants  lost  possession  of  certain 
land  by  a  judgment  in  ejectment,  which  on  ap- 
peal was  reversed,  and  they  obtained  a  writ  of 
possession,  on  return  of  which  A.  intervened, 
claiming  possession  by  title  under  tax-deeds. 
On  trial  of  the  issue,  tne  court  entered  judg- 
ment against  intervenor  for  the  value  of  the 
ground-rent,  and  refused  to  vacate  the  return. 
On  appeal,  the  judgment  was  reversed ;  the  su- 
preme court  saying:  "The  duty  of  the  circuit 
court  was  simply  to  determine  whether  he 
r intervenor]  was  in  possession  under"  his  al- 
leged tax-title;  and,  if  so,  "then  to  restore 
him  to  possession,  and  nothing  more. "  Held, 
that  the  circuit  court,  after  the  mandate  in 
that  appeal  was  filed,  properly  proceeded  to 
determine  the  question  of  intervenor*  s  alleged 
superior  title.— Atkison  v.  Dixon,  (Mo.)  160. 

Assault. 

With  Intent  to  rape,  see  Rape,  1,  & 

Assets. 

Statement  of,  in  assignment,  see  Assignment 
for  Benefit  of  Creditors,  1. 


Assignment. 

Of  errors,  see  Appeal,  4-8. 
judgment,  see  Judgment,  VL 

ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS* 

See,  also,  BanJvrwpUy. 

Statement  of  assets. 

1.  Under  Rev.  St.  Mo.  1 860.  an  assignor  for 
the  benefit  of  creditors  must  file  with  the  deed 
of  assignment  a  verified  statement  setting 
forth  the  nature  and  value  of  the  estate  and 
effects  assigned.  Held,  where  the  assigned 
property  consisted  of  manufactured  clothing, 
fixtures,  and  accounts,  difficult  of  exact  valu- 
ation, that  a  statement  of  value  at  "about 
$8,500  "was  sufficient.— State  v.  Adler,  (Mo.) 
824. 

Fraud. 

2.  Where  an  assignment  is  made  for  the  pur- 
pose of  having  the  property  of  the  assignor 
administered  under  the  law,  prior  discon- 
nected fraudulent  acts  of  the  assignor  will 
not  vitiate  it,  when  it  does  not  appear  that 
the  assignee  was  In  any  way  a  party  to  the 
frauds.— Id. 

Associations. 

See  Corporations;  Religious  Societies. 

ATTACHMENT. 

Property  subject  to,  see  Partnership,  8. 

Grounds— Subsisting  indebtedness. 

1.  On  the  dissolution  of  a  firm,  the  partner 
who  was  to  continue  the  business  took  the  as- 
sets, and  assumed  all  indebtedness  of  the  firm, 
and  gave  his  notes  to  the  retiring  partner  to 
secure  him  against  the  firm  creditors.  Pay- 
ments made  by  the  former  on  the  debts  were 
to  be  credited  on  the  notes,  which  were  un- 
conditional upon  their  face.  Held,  that  the 
notes  were  evidence  of  such  a  subsisting  in- 
debtedness as  would  authorise  a  writ  of  at- 
tachment.—Brown  v.  Wyatt,  (Tex.)  821. 

Affidavit  by  attorney. 

2.  Under  Civil  Code  Ky.  I  1**»  authorising 
an  order  of  attachment  on  plaintiff's  affidavit! 
and  section  650,  permitting  any  affidavit  re> 

S aired  of  a  party  to  be  made  by  his  attorney, 
he  is  absent  from  the  county,  the  petition, 
the  statements  of  which  purport  to  be  those 
of  the  plaintiff,  verified  by  his  attorney,  the 
verification  stating  that  plaintiff  la  absent 
from  the  oounty,  may  be  used  for  an  affidavit. 
—Clark  v.  Miller,(l£y.)  277. 

8.  A  verification  uthat  statements  in"  the 
petition  are  true,  omitting  the  word  "the* 
before  the  word  u  statements, "  is  sufficient- 
Id. 

Sale. 

4.  It  is  error  to  direct  a  sale  in  gross  of  at- 
tached lands,  which  are  separate  tracts,  and 
situated  in  different  counties.  The  judgment 
should  direct  a  sale  by  the  tract,  and  only  so 
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much  as  necessary  to  satisfy'  the  debt  and 
costs.— Starks  v.  Card,  (Ky.)  419. 

Distribution  of  proceeds. 

5.  Under  Rer.  St  Mo.  |$  427, 480, 489,  pro- 
Tiding  for  the  appointment  by  the  court  of  a 
receiver  when  goods  are  seised,  on  attach- 
ment, and  that  such  receiver  shall  report  his 
proceedings  to  the  court,  and  for  the  proceed- 
ings in  such  cases,  the  circuit  court  has  power 
to  fix  the  priorities  between  several  attach- 
ing creditors,  and  distribute  the  fund  arising 
from  the  sale  of  the  attached  property.— First 
Nat.  Bank  of  Clinton  v.  Brenneisen,  (Mo.)  884. 

Wrongftd  attachment— Damages. 

0.  In  an  action  for  seizure  of  goods  under  a 
wrongful  attachment,  an  instruction  that,  if 
the  attachment  was  malicious,  and  without 
probable  cause,  the  jury  should  give  exem- 
plary damages,  is  not  error.— Mayer  v.  Duke, 
(TexOMK.* 

7.  The  sheriff  having  sold  part  of  the  goods 
wrongfully  seised,  and. credited  the  amount 
received  on  the  judgment  in  the  attachment 
suit,  plaintiff  can  only  recover  as  actual  dam- 
ages the  value  of  the  goods  less  such  credit— 

8.  An  allegation  that  plaintiff  was  damaged 
to  the  extent  of  the  value  of  the  goods  seized 
and  a  general  denial  authorize  defendant  to 
show  that  plaintiff  received  the  benefit  of  the 
proceeds  of  the  sale  under  the  attachment, 
and  that  his  loss  was  to  that  extent  dimin- 
ished.—Id. 

ATTORNEY  AND  CLIENT. 

Advice  of  counsel,  see  Malicious  Prosecur 

tlon,*. 
Affidavit  for  attachment,  by  attorney,  see  At- 

ttichfnent,  8,  8. 
of  party  acknowledged  before  attorney  as 

notary,  see  Affidavit 
Arguments  of  counsel,  see  Trial,  7. 

Authority  of  attorney. 

1.  Where  an  attorney  has  authority  to  oon- 
sent  to  a  compromise  judgment,  whioh  he 
does,  and  the  judgment  is  satisfied,  and  he 
compromises  other  cases  arising  out  of  the 
same  occurrence,  the  jury  may  infer  that  he 
has  authority  to  agree,  as  part  of  the  compro- 
mise, that  his  client  snail  employ  the  person 
with  whom  the  compromise  is  made.— Bast 
Une&R.  R.  R.  Oo>  v.  Scott,  (Tex.)  09. 

Uen  for  compensation. 

8.  Where  an  action  for  specific  performance 
Is  dismissed  by  agreement,  each  party  paying 
his  own  costs,  and  no  Intention  to  defeat  the 
claim  of  plaintiff's  attorney  for  services  ap- 
pears, the  latter  has  no  lien  against  the  de- 
fendant, under  Gen.  St.  Ky.  o.5,|  15,  provid- 
ing for  attorneys*  liens  on  demands  arising 
on  oontracts,  or  on  judgments  in  actions  of 
tort  or  on  contract.  — Rowe  v.  Fogle,  (Ky.) 
48S* 

Attornment. 

To  stranger,  see  Landlord  and  Tenant,  2. 

Autrefois  Convict. 

Bee  Criminal  Law,  2. 


BAIL. 

When  allowed. 

Relator  was  arrested  for  the  murder  of  a  lo- 
oomotive  engineer,  effected  by  wedging  slats 
torn  from  a  cattle-guard  on  the  track.  The 
guard  was  intact  an  hour  and  three-quarters 
before  the  disaster.  Relator  lived  half  a  mile 
from  the  oattle-guard,  and  tracks  correspond- 
ing with  his  were  found  near  the  guard,  and 
followed  in  the  direction  of  his  house.  Re- 
lator had  made  threats  against  the  railroad 
company  on  account  of  its  rejection  of  a  claim 
for  a  oolt  killed  on  the  track.  Former  unsuc- 
cessful attempts  to  wreck  trains  at  that  point 
were  shown,  relator  having  been  seen  near  by 
when  one  of  them  was  discovered.  Relator, 
some  two  hours  before  the  disaster,  was  seen 
going  towards  the  track,  though  Dot  directly 
towards  the  oatUe-guara.  A  woman  testified 
that  relator  had  asked  her  to  testify  that  she 
spent  that  night  with  him  at  his  house.  An- 
other witness  testified  that  relator  had  asked 
him  to  write  a  note  for  the  railroad  authori- 
ties to  the  effect  that  the  criminal  had  left  the 
country;  also  that  before  the  disaster  relator 
had  found  a  bull  of  witness1  dead  near  the 
track,  and  had  proposed  to  break  its  legs,  so 
as  to  found  a  claim  against  the  railroad.  Re- 
lator attempted  to  prove  an  alibi,  but  the 
evidence  was  conflicting  and  unsatisfactory. 
Held,  not  such  proof  evident  as  would  justify 
the  refusal  of  baiL— Ex  parte  Jones,  (Tex.)  114. 

Ballots. 

See  Elections  and  Voters. 

BANKRUPTCY. 

See,  also,  Assignment  for  Benefit  of  Ored- 
iters. 

Bights  of  assignee. 

Under  the  federal  bankrupt  act,  ft  14,  all  the 
property  rights  of  the  debtor  vested  in  the 
assignee,  as  from  the  commencement  of  the 
proceedings,  and  though  creditors  having  at- 
tachments levied  four  months  before  that  time 
waived  their  liens  as  againat  the  assignee  by- 
filing  their  claims  as  unsecured,  yet  such 
waiver  cannot  be  taken  advantage  of  by  the 
bankrupt,  whose  title  is  extinguished.— Starks 
v.  Cfcird,  (Ky.)  419. 

BANKS  AND  BANKING. 

Deposits— Application. 

1.  A  note  executed  by  a  depositor,  payable 
at  the  bank,  is  not  equivalent  to  a  check,  and 
the  bank  has  no  authority  to  pay  saoh  note  to 
a  third  person  in  the  absence  of  a  usage  or  of 
instructions  from  the  maker  to  that  effect— 
Grissom  v.  Commercial  Nat.  Bank,  (Tenn.)774. 

3.  There  was  evidence  that  a  certain  bank 
was  in  the  habit  of  paying  such  notes  on  pre- 
sentment, without  instructions  from  the  mak- 
er. But  among  other  banks  in  the  neighbor- 
hood the  custom  was  not  uniform;  some  of 
them  so  paying  only  when  given  for  personal 

Sroperty,  and  others  only  when  the  deposl- 
>r  executing  the  note  was  engaged  in  mer- 
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cantlle  business.  Held,  that  a  depositor  of 
the  first-named  bank,  who  had  no  knowledge 
of  any  such  custom,  was  not  bound  by  it— Id. 

&  And  where  it  appeared  that  such  a  note, 
executed  by  such  depositor,  and  paid  by  his 
bank  without  instructions,  was  an  accommo- 
dation note,  and  that  the  maker  had  no  notice 
of  such  payment  until  after  the  Insolvency  of 
the  party  primarily  liable,  and  after  a  settle- 
ment had  been  had  between  him  and  such 
party,  in  which  such  note  was  credited  to  the 
latter,  the  bank  had  no  right  to  set  off  the 
amount  of  such  note  in  an  action  against  it  by 
the  maker  to  recover  a  deposit.  Lubton,  J., 
dissenting.— Id. 
Officers — Contracts. 

4.  The  president  borrowed  of  his  bank 
money,  which  he  loaned  to  a  failing  debtor  of 
the  bank  and  of  himself.  The  debtor  gave  a 
mortgage,  and  delivered  the  mortgaged  prop- 
erty to  the  president,  with  authority  to  sell, 
and  apply  tne  proceeds,  etc.  The  president 
promised  that  the  debtor's  debt  to  the  bank 
should  thus  be  paid.  Held  that,  directors 
having  relied  on  the  president's  promise  that 
the  debt  would  be  paid  by  means  of  such  deal- 
ings, and  having  made  no  other  attempt  to 
collect  it,  but  having  permitted  the  president 
to  acquire  the  mortgage  lien  on  property 
which  otherwise  might  nave  been  subjected 
to  the  debt  to  the  bank,  it  was  not  necessary 
that  they  should  formally  authorize  or  ratify 
his  proceedings.  • -Apperson's  Er'x  v.  Ex- 
change Bank,  (Ky.)  801. 

Bill  of  Exceptions. 

See  Exceptions,  Bill  of. 

Bills  and  Notes. 

See  Negotiable  Instruments. 

Bona  Fide  Purchaser. 

See  Negotiable  Instruments,  1,  2. 

BONDS. 

See,  also,  Principal  and  Surety. 

Action  on  sheriff's  indemnifying  bond,  see 

Sheriffs  and  Constables. 
For  price  bid  at  judicial  sale,  see  Judicial 

Sales,  2. 
Of  guardian,  see  GuardUin  and  Ward. 

tax-collector,  see  Counties,  10. 
On  appeal,  see  Appeal,  2,  3. 
Recognizance  on  appeal  in  criminal  cases,  see 

Criminal  Law,  38, 39. 

Obligees  not  named. 

1.  It  is  no  defense  to  an  action  by  the  state 
to  the  use  of  a  county,  on  a  county  treasurer's 
bond,  that  the  bona  names  no  obligee;  the 
conditions  of  the  bond  being  that  the  treas- 
urer shall  well  and  truly  account  for  and  pay 
over  all  moneys  coming  into  his  hands  by  vir- 
tue of  his  office.  The  requirement  of  Mansf. 
Dig.  Ark.  $  1187,  that  the  treasurer  shall  exe- 
cute a  bond  to  the  state,  is  not  a  matter  of 
substance;  the  statute  merely  contemplating 
that  the  state  shall  stand  as  trustee  for  the 


parties   beneficially  interested.  —  State  r. 
Wood,  (Ark.)  624. 
Breach  of  bond. 

%  It  having  been  made  to  appear  that  the 
county  court,  upon  its  settlement  with  the 
treasurer,  found  him  in  default  for  foods  of 
the  county  which  had  been  lost  by  the  failure 
of  a  local  bank  in  which  he  had  deposited 
them,  and  charged  him  with  the  amount,  a 
sufficient  breach  of  the  bond  was  shown;  the 
settlement  being  conclusive  as  to  the  state  ef 
his  accounts.— Id. 

BOUNDARIES. 

Of  state.  Mississippi  river,  see  States  and 
State  Officers,  1. 

Settlement  by  agreement. 

1.  A  mere  license  by  the  owner  of  one  tract 
of  land  permitting  the  owner  of  an  adjacent 
tract,  the  boundary  line  between  which,  and 
the  former  tract  is  disputed,  to  fence  and  oc- 
cupy over  the  true  line,  will  not  amount  to  an 
agreement  accepting  the  line  claimed  by  the 
licensee  as  the  boundary,  though  his  posses- 
sion extends  up  to  the  line  so  claimed.— 
Wright  v.  Lassiter,  (Tex.)  295. 

2.  Where  there  is  a  dispute  as  to  the  true 
division  line  between  adjoining  proprietors, 
and  they  agree  on  a  permanent  boundary,  and 
take  possession  accordingly,  the  agreement  is 
binding  on  them,  and  those  claiming  under 
them,  and  such  agreement  is  not  within  the 
statute  of  frauds.  Following  Jacobs  v.  Mose- 
ley,  4  S.  W.  Rep.  135.— Atchison  ▼.  Pease, 
(Mo.)  159. 

Adverse  possession. 

8.  When  there  is  a  dispute  as  to  the  true  di- 
vision line  between  adjoining  proprietors,  and 
they  agree  on  a  permanent  boundary,  and  re- 
move tne  fence  to  the  line  agreed  upon,  an  ac- 
tion will  be  barred  by  a  continuous  adverse 
possession  to  that  line  for  10  years,— Id. 

4.  Possession  of  part  of  a  tract  of  land  by 
one  holding  an  unrecorded  bond  for  a  deed  for 
the  whole,  the  boundary  of  which  is  disputed 
by  a  coterminous  owner,  not  extending  to  any 
portion  of  the  disputed  boundary,  is  not  no- 
tice of  claim  of  title  to  the  part  in  controversy. 
—Wright  v.  Lassiter,  (Tex.)  295.* 

Breach  of  Marriage  Contract. 

Death  of  defendant,  see  Abatement  and  Re- 
vival, 1. 

Bridges, 

Obstructing  navigation,  see  Navigable  Way 
ters.  1,  2. 

Taxation  of  railroad  bridges,  see  Railroad 
Companies,  10, 11. 

Toil  or  railroad  bridges,  see  Railroad  Com- 
panies, 6. 

BUILDING*  AND   LOAN  AS- 
SOCIATIONS. 

Usury. 

A  subscriber  to  nine  shares  of  stock  of  $100 
each  of  a  building  association  discounted  them 
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to  the  association  for  1875,  securing  the  loan 
by  mortgage  on  realty,  agreeing  to  pay  as  in- 
terest installments  50  cents  per  month  on  each 
share.  The  debt,  Interest,  premiums,  and 
fines,  calculated  according  to  the  charter  for 
a  period  of  three  years,  four  months,  and  six 
days,  amounted  toil,  18a  52,  subject  to  a  credit 
of  $459.25,leaTing  the  mortgagor  still  in  debt 
$679.27.  Held  that,  as  the  transaction  was  in 
fact  usurious,  the  association  could  not  pro- 
tect itself  by  a  provision  in  its  oharter  that 
Mno  dues,  premiums,  interest,  or  fines  that 
may  accrue  to  the  association  in  accordance 
with  its  charter  shall  be  deemed  usurious.  "— 
Henderson  Bldg.  &  Loan  Ass'n  v.  Johnson, 
(Ky.)  787. 

BUBGLABY. 

Theft  at  night. 

Pen.  Code  Tex.  art.  710,  relating  to  burglary, 
defining  M  day-time n  to  include  any  portion  of 
the  24  hours  from  80  minutes  before  sunrise 
until  80  minutes  after  sunset,  a  theft  at  night, 
within  the  meaning  of  the  above  act,  is  a  theft 
committed  at  any  time  between  80  minutes 
after  sunset  and  80  minutes  before  sunrise.  — 
Laws  v.  State,  (Tex.)  220. 

CARRIERS, 

See,  also,  RaUroad  Companies. 
Injuries  to  passengers,  accidents  to  trains, 
see  RaUroad  Companies,  16, 17. 

Delivery  of  goods. 

1.  Under  Rev.  St.  Tex.  arts.  981, 288,  provid- 
ing that  a  common  carrier's  liability  continues 
until  delivery,  but  that  if  he  uses  due  diligence 
to  notify  the  consignee,  who  does  not  take  the 
goods,  and  they  have  to  be  stored,  the  carrier 
is  liable  only  as  warehouseman,  a  railroad 
company  remains  liable  as  a  common  carrier 
for  goods  not  discharged  from  its  car,  though 
a  third  person  has  agreed  with  the  consignee 
to  unload  them,  and  the  car  is  at  the  place  of 
discharge ;  there  being  no  agreement  by  the 
consignee  to  receive  the  goods  on  the  car,  and 
no  notice,  or  diligence  to  give  notice,  of  the 
arrival  of  the  car.— Missouri  Pac.  Ry.  Co.  v. 
Haynes,  (Tex.)  898. 

Rights  of  passengers. 

2.  Though  a  train,  which  ran  regularly  on 
week  days  as  a  mixed  freight  and  passenger, 
was  running  specially  on  Sunday,  in  charge 
of  the  usual  conductor,  and  deceased  could 
not  of  right  have  demanded  to  be  carried  as  a 
passenger  on  that  day,  and  neither  paid  nor 


pay  .fare,  yet  if  the  company, 
through  its  conductor,  permitted  deceased  to 
ride,  it  assumed  the  same  duties  towards  him 
as  if  he  had  been  a  regular  passenger  thereon. 
Rat,  C.  J.,  and  Sherwood,  J.,  dissenting.— 
Wagner  v.  Missouri  Pac  Ry.  Co.,  (Mo.)  49B;* 
Zuendt  v.  Same,  Id.  491. 

8.  Plaintiff,  a  woman,  boarded  defendant's 
train,  having  purchased  a  ticket.  There  was 
evidence  that  the  train  passed  her  destination 
without  stopping;  that  plaintiff  asked  to  be 
put  off,  but  tne  conductor  refused,  offering  to 
take  her  on  to  the  next  station ;  that  plaintiff 
got  off  the  train  between  stations,  the  con- 


ductor not  offering  to  assist  her  in  any  way, 
and  his  voice  and  manner  being  rude  and  In- 
sulting; that  she  walked  back  about  a  mile, 
carrying  a  bundle  and  valise;  that  her  route 
lay  through  an  uninhabited  country ;  and  that, 
as  a  result  of  the  walk  and  the  excitement, 
she  was  sick  for  several  days.  The  conductor, 
brakeman.  and  others  denied  the  story,  and 
testified  that  the  train  stopped  60  yards  be- 
yond the  station.  Held  on  a  second  trial* 
that  a  verdict  of  $8,005  against  the  railroad 
company  would  not  he  disturbed.— Louisville 
&  N.  R.  Co.  v.  Ballard,  (Ky.)  429. 

4.  An  instruction  in  such  case  that,  if  de- 
fendant's employes  "were  insulting,  either  in 
words,  tone,  or  manner, n  to  the  plaintiff,  the 
jury  should  award  damages,  is  not  erroneous, 
on  account  of  the  use  of  the  word  "tone. "—Id. 

Injuries  to  passengers. 

5.  Plaintiff's  husband  was  killed  by  the  de- 
railment of  defendant's  special  freight  train, 
consisting  of  an  engine,  tender,  one  box,  and 
several  fiat  oars.  Deceased  and  others  were 
riding  on  a  fiat  car  next  the  engine,  to  the 
knowledge  of  the  conductor  and  brakemen, 
who  did  not  warn  them  that  it  was  dangerous ; 
nor  was  there  danger  if  the  train  had  not 
been  derailed.  The  conductor  and  a  brake- 
man  told  them  it  was  more  comfortable  in  the 
box  car,  but  they  preferred  to  ride  on  the  flat 
car.  The  road  was  rough,  and  the  engine  and 
tender  were  reversed,  whioh  was  dangerous 
on  a  rough  track,  and  the  train  was  running 
too  fast  for  safety.  No  one  was  injured  except 
those  on  the  flat  car.  Held,  that  the  ques- 
tions of  negligence,  and  absence  of  contribu- 
tory negligence,  were  for  the  jury.  Rat,  O. 
J.,  and  Sherwood,  J.,  dissenting.— Wagner  v. 
Missouri  Pac.  Ry.  Co.,  (Mo.)  486;*  Zuendt  v. 
Same,  (Mo.)  491. 

6.  A  judgment  for  injuries  received  by  a 
woman  in  alighting  from  a  train  will  not  be 
disturbed,  as  contrary  to  the  evidence,  where 
she  was  obliged  to  step  down  onto  a  box  about 
11  inches  square  at  tne  top,  and  somewhat 
larger  at  tbe  bottom;  and  plaintiff  and  sever- 
al witnesses  testify  that  she  was  unassisted, 
that  the  box  was  standing  on  rough  stones, 
and  that  it  tipped  as  she  stepped  on  it,  though 
several  witnesses  for  defendant  testify  that 
plaintiff  was  assisted  in  alighting,  that  the  box 
stood  on  level  gravel,  that  the  accident  was 
due  to  her  stepping  on  its  edge,  and  that  sev- 
eral others  alighted  by  means  of  the  box  with 
safety.— Missouri  Pac.  Ry.  Co.  v.  Wortham, 
(Tex.)  741. 

7.  An  Instruction,  in  such  case,  that  if  de- 
fendants failed  to  furnish  such  facilities  or 
assistance  to  plaintiff  in  alighting  as  prudent 
and  competent  persons  in  the  same  business 
would  commonly  employ  in  like  circumstances, 
and  the  injury  resulted  therefrom,  plaintiff 
should  recover,  unless  guilty  of  contributory 
negligence,  is  not  erroneous  as  against  de- 
fendants.— Id. 

8.  An  instruction  that  it  was  not  defendants1 
duty  to  assist  plaintiff  to  alight  if  reasonably 
safe  and  proper  appliances  were  supplied,  so 
that  she  could  with  reasonable  care  have 
alighted  safely,  and  that  if  the  platform  or  de- 
pot ground  at  the  time  of  the  injury  had  been 
in  daily  use  for  years,  and  had  proved  ade- 
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quate  and  safe,  then  defendants  could  use  the 
.  aame  without  the  imputation  of  negligence, 
and  verdict  should  he  for  defendants,  was 
properly  refused,  as  the  company  is  hound  to 
furnish  the  safest  appliances.— Id. 

9.  A  charge,  requested  hy  defendants,  that 
if  the  stepping-stool  was  a  reasonably  safe 
appliance,  and  was  properly  placed  on  ground 
sufficiently  smooth  to  prevent  it  from  turning 
by  the  use  of  due  care  by  passengers,  the  jury 
should  find  for  defendants,  was  properly  qual- 
ified by  adding  the  condition  that  defendants 
should  not  bo  guilty  of  negligence  in  using  it, 
nor  otherwise  guilty  of  negligence.— Id. 

Injuries  to  passengers  —  Contribu- 
tory negligence. 

10.  An  instruction  that  if  plaintiff  stepped 
carelessly  or  accidentally  on  or  near  the  edge 
of  the  box,  and  her  fall  was  occasioned  there- 
by, the  jury  should  find  for  defendants,  was 
properly  refused;  a  proper  instruction  on 
contributory  negligence  having  been  given. — 
Id. 

1L  Where  it  appears  that  a  woman  in  preg- 
nancy was  seriously  injured  in  boarding  a 
train  at  a  regular  station;  that  she  was 
obliged  to  step  from  the  ground  to  a  height  of 
80  or  86  inches,  no  intervening  step  being  pro- 
vided, as  was  the  custom;  and  that  she  used 
due  care,  with  the  means  provided,— judg- 
ment for  damages  will  not  be  disturbed  on  the 
ground  of  contributory  negligenoe,  though  it 
also  appears  that  she  had  some  assistance  from 
the  company's  employes,  and  that  other  wo- 
men, and  possibly  at  times  she  herself,  had 
boarded  the  train  in  a  similar  manner,  with- 
out  injury.— Missouri  Fac  Ry.  Co.  v.  Watson, 
(Tex.)  781. 

12.  Plaintiff  flagged  a  train  at  a  flag  station. 
The  train  did  not  stop,  though  the  signal  was 
seen,  but,  as  it  passed,  the  oonduotor  seized  a 
coat  that  was  upon  plaintiff's  arm,  and  told  him 
to  jump  on,  in  attempting  to  do  which  he  was 
injured.  Plaintiff  testified  that  he  did  not 
know  how  fast  the  train  was  running,  but 
thought  he  could  safely  board  it.  Another 
witness  testified  that  the  train  was  running 
six  or  eight  miles  an  hour.  Held,  that  a  ver- 
diot  for  plaintiff  would  not  be  set  aside  on  ap- 
peal, on  the  ground  of  contributory  negli- 
gence.—Kansas  &  G.  S.  L.  R.  Co.  v.  Dorough, 
(Tex.)711.« 

18.  it  is  not  error  to  refuse  to  charge  that 
failure  to  stop  at  a  station  "does  not  justify  a 

S arson  in  attempting  to  board  a  train  in  mo- 
on, n  where  the  jury  have  already  been  told 
that  the  plaintiff  cannot  recover  if  he  at- 
tempted to  board  the  train  while  in  motion, 
and  when  an  ordinarily  prudent  man  would 
not  have  made  the  attempt.— IdL 

Ejection  of  passengers. 

U.  A  drunken  passenger  on  a  train  entered 
the  ladies1  car,  and  by  violence  and  indecent 
language  alarmed  the  passengers,  and,  when 
locked  out  of  the  car,  pulled  the  bell-rope, 
stopping  the  train,  and  threatened  the  con- 
ductor with  an  open  knife.  He  was  ejected 
two  miles  from  the  nearest  station,  and  two 
hundred  yards  from  a  farm-house,  it  being  a 
warm  night,  and  not  very  dark;  and  was 
killed  by  a  later  train  going  in  the  opposite 


direction.  No  negligenoe  by  those  in  charge 
of  the  later  train  was  shown.  Held,  that  tie 
railroad  company  was  not  liable.— Iiooisvtils 
&  N.  R.  Co.  v.  Logan,  (Ky.)  665. 

15.  The  fact  that  deceased  waa  in  such  con- 
dition that  he  was  improperly  allowed  to 
board  the  train  as  a  passenger  did  not  deprive 
the  conductor  of  the  right  to  eject  him,  or 
render  the  company  liable  for  his  death.— Id. 

Carrying  Weapons. 

Near  voting  place,  see  flections  and  Voter*,  2. 


See  Animal* 


Cattle. 
Charter. 


Of   railroad  company,  see  Railroad  Com- 
panies, 1,  a 

CHATTEL  MORTGAGES. 

See,  also,  Fraudulent  Conveyance*;  Mort- 
gage*. 

Description  of  property. 

1.  A  mortgage  of  "8  bales  of  cotton,  weigh- 
ing 500  lbs.  each,  of  the  crop  "which  the  mort- 
gagor shall  raise  in  a  designated  locality,  is 
not  void  for  uncertainty,  where  in  fact  the 
mortgagor's  whole  crop  does  not  amount  to  8 
bales  of  the  specified  weight— Watson  v. 
Pugh,  (Ark.)  408.* 

Execution — Evidence. 

9.  Where  it  is  shown  by  declarations  of  the 
mortgagor,  who  absents  himself  from  the  trial 
though  served  with  process,  that  the  subscrib- 
ing witness  to  the  mortgage  is  a  non-resident, 
positive  and  uncontradicted  evidence  of  two 
qualified  witnesses,  as  to  the  mortgagor's  sig- 
nature, is  sufficient  to  admit  it  in  evidence,— 
Chaytor  v.  Brunswiok-Bslke-CoUender  Co.. 
(Tex.)  250. 

Recording. 
8.  Under  Sayles,  Rev.  St.  Tex.  art.  31006, 
1 1, 8,  providing  that  chattel  mortgages  may 


£ 


recorded  by  filing  with  the  county  clerk 
ler  the  original  or  a  copy,  but  that  ua  copy 


either!  w  ...  wm 

can  be  filed  only  when  the  original  has  been 
acknowledged,  *  acknowledgment  and  proof 
are  not  required  when  the  original  is  filed.— Id. 
4\  A  chattel  mortgage  registered  in  Bowie 
oounty,  Tex.,  reciting  that  the  mortgagor  is 
of  "Texarkana,  Bowie  oounty,  Tex., »  shows 
prima  fade  that  the  mortgagor  is  a  resident 
of  Texas,  and  that  the  mortgage  is  registered 
in  the  oounty  of  his  residence,  as  required  by 
statute,  without  proof  that  the  property  was 
in  that  county.— Id. 

Lien. 

5.  One  who  holds  a  chattel  mortgage  on 
property  which  is  wrongf  oily  appropriated  by 
defendant  does  not  lose This  lien  by  proceeding 
to  judgment  on  his  debt,  and  to  foreclose  the 
mortgage  against  the  mortgagor,  without 
making  defendant  a  party.— Boyoston  v.  Mor- 
ris, (Tex.)  881. 

6.  The  lien  of  a  chattel  mortgage  la  not  si- 
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footed  by  a  prior  parol  agreement  between 
the  mortgagors  and  third  persons,  that  other 
mortgages  to  be  executed  by  the  mortgagors 
shall  nave  priority  over  it,  where  it  is  actually 
executed  and  delivered  in  violation  of  suon 
agreement)  and  with  intent  to  give  it  priority ; 
and  it  is  immaterial  whether  or  not  the  mort- 
gagees had  notice  of  the  prior  parol  agree- 
ment. —  Lasaros  v.  Henrietta  Nat.  Bank, 
(Tex.)  258. 

Foreclosure— Evidence. 

7.  In  an  action  to  foreclose  a  mortgage 
against  the  mortgagor  and  one  having  in  pos- 
session the  mortgaged  goods,  where  the  notes 
secured  are  given  for  the  purchase  price,  and 
bear  even  date  with  the  mortgage,  and  decla- 
rations of  the  mortgagor  that  he  had  sold  to 
hie  co-defendant  are  admitted  without  objec- 
tion, and  both  defendants  absent  themselves 
from  the  trial  to  avoid  testifying,  the  evidence 
sufficiently  shows  that  the  sale  to  the  oo-de- 
f endant  was  after  the  mortgage  was  executed. 
— Ohaytor  v.  Brunswiok-Balke-Collender  Co., 
(Tex.)  250.« 

Disposing  of  mortgaged  property- 
Indictment. 

&  An  indictment  for  fraudulent  sale  of 
mortgaged  property  must  allege  the  name  of 
the  peyon  to  whom  it  was  sold,  or  that  such 
name  Is  unknown  to  the  grand  jury.— Alex- 
ander v.  State,  (Tex.)  764. 

9.  An  indictment  for  u disposing  of*  mort- 
gaged property  is  fatally  defective  whioh  does 
not  allege  the  name  of  the  person  to  whom  it 
was  disposed  of,  nor  that  he  was  unknown  to 
the  grand  jury.— Smith  v.  State,  (Tex.)  218. 

Circumstantial  Evidence. 

Instructions,  see  Criminal  Law,  38-85. 

CLERK  OF  COURT. 

Duties. 

1.  Code  Crim.  Proa  Tex.  art  1065.  pro- 
vides that  the  amount  due  to  jurors  ana  bail- 
iffs for  services  shall  be  ©aid  by  the  county 
treasurer  upon  the  certificate  of  the  district 
or  county  oourt  in  whioh  such  services  were 
rendered.  Article  1066  provides  that  such 
certificates  shall  be  transferable  by  delivery. 
Held,  that  it  was  not  the  duty  of  the  clerk  of 
a  district  or  county  court  to  pass  upon  the  va- 
lidity of  a  transfer  by  a  juror  or  bailiff  of 
such  a  claim  against  a  county,  and  that  the 
clerk  could  not  be  compelled  by  mandamus 
to  issue  to  an  assignee  of  such  claim  the  cer- 
tificate designated  in  the  said  statute,  al- 
though evidencing  only  the  right  of  the  as- 
signor to  compensation.— Pace  v.  Ortis,  (Tex.) 

Probate  clerk. 

2.  Rev.  St  Ha  $  1179,  requires  a  probate 
judge  to  act  as  his  own  clerk,  but  gives  him 
power,  by  an  entry  of  record,  to  "appoint  a 
separate  clerk,  who  shall  be  paid  by  said 
judge,  and  shall  hold  his  office  at  the  pleasure 
of  the  judge. n  This  clerk  is  required!  to  give 
bond  to  discharge  the  u duties  of  his  office." 
and  "may  discharge  all  the  duties  of  clerk, 


and  shall  have  power  to  do  and  perform  all 
acts  and  duties  in  vacation  which  the  judge 
of  said  oourt  is  or  may  be  authorized  to  per- 
form in  vacation. n  Held,  that  such  olerk  is 
an  officer  of  the  court,  and  a  proper  person 
before  whom  to  acknowledge  deeds.--- Young 
v.  Boardman,  (Mo.)  48. 

8.  The  constitution  of  Missouri  provides  for 
the  establishment  of  probate  courts,  and  that 
they  shall  be  courts  of  record.  By  article  6, 
81 84  80.  certain  courts  excepted,  "the  olerk* 
or  all  other  oourt*  of  records  shall  be  elect- 
ive." Section  85  provides  that  "probate 
courts  shall  be  uniform  in  their  organization, 
jurisdiction,  duties,  and  practice,  except  that 
a  separate  clerk  may  be  provided  for,  or  the 
judge  may  be  required  to  act  ex  officio  as  his 
own  clerk.  *  Held,  that  Rev.  St.  Mo.  §  1170, 
authorizing  a  probate  judge  to  appoint  a  clerk, 
is  not  unconstitutional.— Id. 

Collateral  Attack. 

See  Judgment,  7. 

Colleges  and  Universities. 

Exemption  from  taxation,  see  Taxation,  8 

Color  of  Title. 

See  Advene  Possession,  8. 

Commercial  Agencies. 

Report*,  evidence  of  partnership,  see  Part- 
nership,  2. 

Community  Property. 

See  Husband  and  Wife,  7-11. 

Complaint. 

See  Pleading,  1,  2. 

Confession. 

See  Criminal  Law,  23-24. 

CONSTITUTIONAL  LAW. 

Appointment  of  officers,  see  Clerk  of  Court,  8* 
Due  process  of  law,  see  Mechanics'  Liens, 

2,8. 
Prohibition  of  pooling  combination,  see  Bail- 

road  Companies,  8. 

Judicial  powers. 

1.  Rev.  St.  Mo.  1 2194,  providing  that,  "in  all 
ises  when  any  widow  entitled  to  the  benefit 

of  election  n  of  a  devise  in  lieu  of  dower  u  shall 
be  of  unsound  mind,"  her  guardian  Mmay 
elect,  *  is  not  in  conflict  with  Const  Mo.  arU 
6, 1 1,  which  declares  that  the  Judicial  power 
of  the  state  shall  be  vested  in  designated 
courts.— Young  v.  Boardman,  (Mo.)  48. 

Titles  of  laws. 

2.  Under  Const.  Tenn.  art  2,  $  17,  providing 
that  no  act  shall  embrace  more  than  one  sub- 
ject, which  shall  be  expressed  in  the  title,  the 
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title  of  an  amendatory  act  need  only  recite  the 
title  of  the  act  amended,  if  the  amendment  is 
germane  to,  and  embraced  within,  the  title  of 
the  original  act— State  v.  Algood  (Tenn.)  810. 

3.  Under  Const.  Tenn.  art.  2,  §  17,  providing 
that  every  act  repealing  or  amending  another 
shall  in  its  caption  or  otherwise  recite  the 
title  or  substance  of  the  act  to  be  repealed  or 
amended,  Acts  Tenn.  1887,  o.  85,  attempting  to 
amend  the  mechanic's  Hen  law,  but  merely 

*  reciting  "that  section  2746  of  the  Revised 
Code  shall  read  as  follows, "  is  unconstitution- 
al.—Bnniett  v.  Turner,  (Tenn.)  194. 

Vested  rights. 

4.  Act  Tenn.  March  9,  1887,  releases  all 
druggists  liable  for  taxes  under  the  revenue 
laws  of  1881-82, 1883-84,  and  1885-86,  making 
them  liquor  dealers,  and  who  were  not  in  fact 
using  the  druggist  license  as  a  blind,  but  were 
In  good  faith  selling  liquors  as  medicine,  from 
all  liability  for  those  years.  Held,  that  drug- 
gists who  sell  liquors  for  medicinal  purposes 
only  are  a  distinct  class,  and  that  therefore 
the  act  is  not  in  violation  of  Const.  Tenn.  art. 
11,  S  8,  prohibiting  the  suspension  of  any  « 
eral  law  for  the  benefit  of  particular  individ- 
uals, and  prohibiting  any  law  granting  to  in- 
dividuals "rights,  privileges,  immunities,  or 
exemptions  other  than  such  as  may  be  by  the 
same  law  extended  to  any  member  of  the  com- 
munity who  may  be  able  to  bring  himself  with- 
in the  provisions  of  such  law/"— Demoval  v. 
Davidson  County,  (Tenn.)  358. 

Betrospective  law. 

5.  That  the  act  applies  only  to  past  delin- 
quencies, and  has  no  prospective  effect,  does 
not  make  it  retrospective  within  the  inhibi- 
tion of  the  constitution.— Id* 

Begulatlon  of  interstate  commerce. 

6.  The  provision  of  Const.  Tex.  art  10,  §  5, 
prohibiting  railroad  corporations  from  con- 
trolling competing  or  parallel  lines,  is  not  void 
for  assuming  to  regulate  interstate  commerce 
when  applied  to  an  agreement  forming  a  traf- 
fic association  between  a  number  of  such  cor- 
porations for  the  purpose  of  preventing  sudden 
and  extreme  changes  in  Texas  rates,  though 
some  of  the  traffic  embraced  therein  is  partly 
without  the  state ;  and,  some  of  the  parties  to 
the  agreement  being  corporations  created  un- 
der the  laws  of  Texas,  the  agreement  as  to 
them  is  illegal,  and  is  therefore  illegal  as  to  alt 
—Gulf,  C.  &  8.  P.  Ry.  Co.  v.  State,  (Tex.)  81. 

7.  The  Green  and  Barren  rivers  being  en- 
tirely within  the  state  of  Kentucky,  and  there 
being  no  interfering  act  of  congress,  the  grant 
of  a  license  to  make  reasonable  obstructions  to 
navigation  in  the  repair  of  railroad  bridges 
spanning  the  rivers  is  not  invalid  as  being  in 
conflict  with  the  power  of  congress  to  regu- 
late commerce  between  the  states.— Green  & 
B.  R.  Nav.  Co.  v.  Chesapeake,  O.  8c  B.  W.  R. 
Co.,  (Ky.)  6. 

Taxation — Public  improvements. 

8.  Act  Ky.  March  6,  1878,  authorising  the 
city  of  Covington  to  assess  a  special  tax  on 
lots  abutting  on  property  purchased  or  con- 
demned for  opening,  extending,  or  widening 
a  street,  "said  tax  to  be  used  to  pay  the  cost 
and  expense  of  such  purchase  or  condemna- 


tion, *  is  not  unconstitutional,  a 
cases  where  the  owners  of  the  abut 
on  which  the  special  tax  is  asses 
the  lota  taken  for  the  street.  The  < 
the  lots  taken  being  entitled  to  full  < 
sation  without  deduction  on  account  of  sup- 
posed benefits  to  their  adjoining  lota,  the  sob- 
sequent  assessment  on  the  latter  is  their  share 
of  the  public  burden  for  Improvement;  and  it 
is  immaterial  that  such  assessment  may  ex- 
ceed the  value  of  the  lots  taken. — City  of  Cov- 
ington v.  Worthington,  (Kjjr.)  79a 

Constables. 

See  Sheriff*  and  Constables. 

Constructive  Trusts. 

See  Trusts,  8-5. 

Contest. 

Of  wills,  see  Wills,  5-8. 

CONTINUANCE, 

See,  also,  Criminal  Law,  8-13. 
Absence  of  witness,  see,  also,  Practice  in 
Cirvil  Cases,  2. 

Absence  of  witnesses. 

1.  Where,  on  trial  of  an  appeal  from  the 
county  court  in  a  probate  proceeding,  an  ob- 
jection for  informality  is  made,  for  the  first 
time,  to  the  deposition  of  an  attesting  witness 
whose  testimony  is  vitally  important  to  pro- 
ponent's case,  and  the  witness  is  unable  from 
sickness  to  be  present,  and  the  deposition  had 
been  taken  before  a  former  term,  at  which  a 
mistrial  was  had,  it  is  error  to  deny  propo- 
nent a  continuance.  —  Moore's  Aam'rs  v. 
Smith,  (Ky.)  880. 

2.  An  application  for  a  second  continuance 
on  the  ground  of  an  absent  witness  will  not 
be  granted  where  It  appears  that  the  deposi- 
tion of  the  witness  had  been  taken,  and  his 
presence  was  desired  to  explain  some  portions 
of  it;  that  no  effort  had  been  made  to  again 
take  bis  deposition ;  and  that  the  witness  was 
in  the  employ  of  the  applicant.— East  Line 
&  Red  River  R.  Co.  v.  Scott,  (Tex.)  206. 

a.  It  was  right  to  refuse  a  continuance 
asked  because  of  the  absence  of  one  of  the  de- 
fendants, who,  as  alleged,  was  a  material  wit- 
ness, and  was  informed  that  the  trial  had 
been  set  for  that  day;  affiant  not  knowing  the 
cause  of  the  absence,  and  no  diligence  being 
shown  to  procure  bis  testimony,  though  the 
case  was  not  called  till  nine  months  after  suit 
brought,  and  the  absent  defendant  was  a  res- 
ident of  another  county.— Mayer  v.  Duke, 
(Tex.)  685. 

4.  In  an  action  for  the  wrongful  death  of  a 
brakeman  by  the  negligence  of  the  engineer, 
plaintiffs  filed  an  application  for  continuance, 
sworn  to  on  information  and  belief,  stating 
that  the  deceased's  widow,  a  plaintiff,  whose 
testimony  was  material,  would  be  unable  to 
attend  the  trial,  owing  to  the  sickness  of  her 
child,  a  co-plaintiff,  but  did  not  state  what  her 
testimony  would  be,  further  than  that,  in  addK 
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tlon  to  her  written  evidence  on  a  former  trial, 
not  set  out,  Bhe  would  testify  to  dissatisfaction 
among  the  railroad  employes  over  the  engi- 
neer's Incapacity,  and  that  some,  including 
her  husband,  had  threatened  to  quit  work : 
also  to  statements  not  set  out  by  her  husband 
as  to  the  cause  of  his  death.  The  application 
also  stated  that  other  witnesses,  who  had  been 
attached,  were  absent,  but  it  was  not  stated 
-what  facts  they  were  expeoted  to  testify  to. 
Held,  that  it  was  proper  to  deny  the  applica- 
tion.—Berry  v.  Texas  &  N.  O.  By.  Co.,  (Tex.) 
726. 

CONTRACTS. 

See,  also,  Assignment  for  Benefit  of  Credit- 
ors; Bonds;  Carriers;  Chattel  Mortgages; 
Covenants;  Deed;  Frauds,  Statute  of; 
Fraudulent  Conveyances;  Insurance;  In- 
terest; Landlord  and  Tenant;  Negotiable 
Instruments;  Partnership;  Principal  and 
Agent;  Principal  and  Surety;  Sale;  Spe- 
cif Performance;  Vendor  and  Vendee. 

Between  vendor  and  vendee,  see  Vendor  and 
Vendee,  1,8. 

Breach  of,  nominal  damages,  see  Damages,  1. 

Enforcement  of,  see  Specific  Performance, 
2,3. 

Of  hiring,  see  Master  and  Servant,  1-8. 

Rescission,  see  Equity,  4-10. 

Rights  of  subcontractors  to  lien,  see  Mechan- 
ics' Liens,  1. 

To  grade  road-bed,  see  Railroad  Companies, 
5. 

With  school-teachers,  see  Schools  and  School- 
Districts,  1,  2. 

Performance. 

1.  A.  and  B.  were  partners  engaged  in  mill- 
ing, and,  being  unable  to  meet  their  liabilities, 
A.  agreed  to  convey  the  mill  property  to  B.  in 
consideration  that  the  latter  would  pay  on  the 
partnership  debts,  if  necessary  to  discharge 
them,  a  stipulated  sum.  B.  went  into  posses- 
sion of  the  property.  Held,  that  he  could  not 
refuse  to  perform  his  part  of  the  agreement 
because  the  deed  of  the  mill  property  was  not 
delivered;  it  appearing  that,  although  a  ten- 
der was  not  made  until  after  suit  was  brought, 
A.  had  always  been  ready  to  execute  the  deed, 
and  B.  had  never  demanded  it. — Buford  v. 
Asheroft,  (Tex.)  846.* 

2.  Under  a  contract  providing  for  the  deliv- 
ery of  lumber  on  the  purchasers  order,  notice 
by  the  seller  to  the  purchaser's  attorney,  the 
latter  having  called  for  a  settlement,  that  the 
seller  would  not  deliver  on  account  of  failure 
of  title  to  land  given  In  exchange,  is  a  waiver 
of  a  demand  for  delivery  of  the  goods.— Fish- 
er t.  Bow,  (Tex.)  455. 

Contributory  Negligence* 

See  Negligence,  2-4. 

CONVERSION". 

See,  also,  Trover  and  Conversion. 

Bealty  acquired  by  administrator. 

Rev.  St  Mo.  1885,  p.  51,  5  2,  provided  that 
where  a  deceased  had  purchased  real  estate, 


and  notoompleted  payment,  the  administrator 
might  complete  the  payment  out  of  assets  in 
his  hands,  "and  such  real  estate  shall  be  dis- 
posed of  as  other  real  estate. n  Held,  that 
where  an  administrator  completed  payment 
under  a  contract  made  with  the  deceased,  and 
took  the  title  "as  administrator, "  the  proper- 

Swas  not  constructively  changed  to  person- 
by,  and  held  for  the  benefit  of  the  next  of 
kin,  but  remained  realty  for  the  benefit  of  the 
heirs ;  and  that  non-resident  alien  heirs,  being 
incompetent  to  take  realty,  had  no  rights 
therein.— Harney  v.  Donohoe,  (Mo.)  101. 

Conveyances. 

See  Chattel  Mortgages;  Deed;  Fraudulent 
Conveyances;  Mortgages;  Sale;  Vendor 
and  Vendee. 

CORPORATIONS. 

See,  also,  Banks  and  Banking;  Insurance, 
Municipal  Corporations;  Railroad  Com- 
panies; Religious  Societies;  Telegraph 
Companies. 

Charter  and  franchises. 

1.  An  association  which  has  filed  articles  of ' 
incorporation  for  record  in  the  office  of  the 
clerk  of  the  county  court,  as  required  by  Gen. 
St.  Ky.  c.  56,  may  begin  business,  and  its  acts 
are  valid,  though  it  has  failed  to  comply  with 
the  further  requirement  to  file  a  copy  of  its 
articles  with  the  secretary  of  state  within 
three  months.  Such  failure  is  available  only 
in  a  direct  proceeding  to  annul  the  franchise. 
—Portland  &  G.  Turnpike  Co.  v.  Bobb,  (Ky.) 
794. 

2.  In  a  suit  to  enjoin  the  consolidation  of 
two  turnpike  companies,  under  act  Ky.  Feb. 
20, 1884,  one  provision  of  which  is  that,  when 
the  agreement  between  the  two  companies 
shall  be  entered  into  and  ratified  by  a  major- 
ity of  the  stockholders  of  the  two  companies, 
the  consolidated  company  shall  have  all  the 
powers  previously  enjoyed  by  both,  where  de- 
fendant's answer,  which  was  not  denied,  al- 
leged that  the  consolidation  was  made  as  pro- 
vided by  statute,  but  failed  to  allege  that  this 
was  done  with  the  consent  of  plaintiffs,  there- 
by showing  that  a  majority  consented,  and 
not  the  whole,  the  consolidation,  not  being  au- 
thorised by  the  companies'  charters,  was  void. 
— Botts  v.  Simpsonville  &  B.  C  Turnpike  Co., 
(Ky.)  134. 

8.  A  clause  in  a  charter  that  the  company. 
u  in  matters  not  expressed  in  the  charter,  shall 
have  the  rights  and  privileges  granted  to  the 
most  favored  turnpike  companies. n  will  not  be 
construed  as  conferring  or  implying  power  to 
compel  a  stockholder  to  consent  that  the  cor- 
poration of  which  he  is  a  member  shall  be 
united  with  another.— Id. 

Officers. 

4.  The  jury  may  find  that  one  who  has  the 
control  and  direction  of  the  entire  business  af- 
fairs of  a  railroad  company,  and  whose  duty 
it  is  to  prepare  the  case  of  the  company  in  lit- 
igations affecting  it,  has  authority  to  insti- 
tute a  prosecution  for  perjury  alleged  to  have 
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been  committed  in  any  such  litigation.— Gulf, 
C.  &  8.  F.  Ry.  Co.  v.  James,  (Tex.)  744. 

5.  Where  a  corporation  is  made  party  de- 
fendant to  an  action  by  service  on  its  pres- 
ident, as  authorised  by  statute,  and  is  repre- 
sented by  its  attorney,  it  will  be  presumed  to 
know  what  transpires  In  the  action,  and  that 
on  appeal  by  it  an  appeal-bond  was  executed 
for  it  by  its  president  without  attaching  the 
corporate  seal,  and  having  acquiesced  in  such 
execution  during  the  pendency  of  the  appeal, 
and  until  suit  on  the  bond,  will  be  held  to  have 
ratified  it.— Campbell  v.  Pope,  (Mo.)  187. 

6.  Where  a  sale  of  corporate  property  to 
pay  debts,  though  made  by  persons  who  are 
directors  both  of  the  selling  and  purchasing 
corporations,  realises  more  than  the  value  of 
the  property,  stockholders  in  the  former  have 
no  ground  of  complaint.— Manufacturers'  Sav. 
Bank  v.  O'Reilly,  (Mo.)  805. 

7.  An  allegation  that  the  president  of  a  cor- 
poration interfered  with  plaintiff's  trade  and 
calling  as  a  merchant,  by  telling  others  that 
he  had  do  right  to  sell  his  goods,  etc.,  does 
not  state  a  cause  of  action  against  the  corpo- 
ration.—Perkins  v.  Maysville  District  Camp- 
Meeting  Ass'n,  (Ky.)  669. 

Contracts. 

8.  Where  a  conveyance  is  made  to  the  trus- 
tees of  a  corporate  body,  without  naming 
them  or  any  of  them,  the  title  vests  in  the  cor- 
poration named  in  the  deed.— Keith  &  Perry 
Coal  Co.  v.  Bingham,  (Mo.)  82. 

Stock  and  stockholders, 

9.  A  contract  with  a  subscriber  to  organisa- 
tion stock  of  a  corporation,  that  for  every 
share  subscribed  for  he  shall  receive  interest- 
bearing  bonds  to  an  equal  amount,  secured  by 
mortgage  on  the  company's  plant,  is  void, 
both  as  to  creditors  and  the  corporation.— 
Morrow  v.  Nashville  Iron  &  Steel  Co..  (Tenn.) 
496. 

10.  The  bonds  agreed  to  be  issued  being  se- 
cured by  mortgage  on  the  plant,  which  could 
only  be  obtained  by  payment  of  the  capital 
stock,  and  the  subscriber  having  become  a  di- 
rector without  receiving  his  bonds,  the  agree- 
ment to  issue  bonds  is  not  a  condition  preced- 
ent, and  the  stock  subscription  stands  abso- 
lute, though  the  agreement  be  void.— Id. 

11.  Where  the  action  of  the  boards  of  di- 
rectors of  two  corporations  is  alleged  to  be 
ultra  vires,  stockholders  may  bring  suit  to  re- 
strain the  two  corporations  from  consolidat- 
ing.—Botta  v.  Simpsonville  &  B.  C.  Turnpike 
Co..  (Ky.)  134. 

la  A  levy  and  sale  of  shares,  under  execu- 
tion, against  the  former  owner,  after  he  has 
transferred  them  on  the  books  to  others  as 
collateral  security  for  a  debt  unpaid  and 
due  at  the  date  of  the  levy,  and  greater  than 
the  market  value  of  the  stock  at  that  time, 
passes  no  title,  and  the  purchaser  is  not  liable 
for  unpaid  subscription  to  the  stock,  at  the  in- 
stance of  a  creditor  of  the  bank,  under  Rev. 
St.  Mo.  1879.  |  796,  authorising  an  execution 
on  behalf  of  such  creditor  against  a  stock- 
holder to  the  amount  of  the  stock  owned  by 
him.— Simmons  v.  Hill,  (Mo.)  61. 

18.  The  fact  that  the  execution  creditor,  ig- 
norant of  the  transfer,  bought  the  stock  at 
the  sale  to  save  his  debt,  but,  after  learning 


that  it  had  been  transferred,  abandoned  an 
claim  to  it,  would  not  authorize  the  persons 
in  whose  name  it  stood  to  transfer  it  to  him 
without  his  knowledge  or  consent,  and  such  a 
transfer,  unless  ratified,  would  not  make  him 
a  stockholder,  and  liable  for  said  unpaid  sub- 
scription.—Id. 

Corpus  Delicti. 

Evidence  of,  see  Homicide,  28. 

OOST& 

See,  also,  Ejectment,  12. 

Bight  to  costs. 

1.  Under  act  Tenn.  1889,  (MilL  &  V.  Code, 
S  8923,)  providing  that  no  more  costs  than 
damages  can  be  recovered  in  actions  for  false 
imprisonment,  etc.,  unless  the  recovery  ex- 
ceed five  dollars,  where  a  jury  is  waived  in  an 
action  for  false  imprisonment  and  assault  and 
battery,  and  the  judge  finds  five  dollars  dam- 
ages, plaintiff  must  pay  all  costs  in  excess 
of  five  dollars.— Steffner  v.  Burton,  (Tenn.) 
858. 

On  appeal. 

2.  Where  appellee  offers  to  remit  an  excess 
in  the  judgment,  if  the  judgment  is  otherwise 
affirmed,  and  the  fact  of  the  excess  was  not 
mentioned  below  on  motion  for  new  trial,  and 
no  charge  was  asked  on  the  subject,  appellee 
is  entitled  to  costs  in  both  courts;  toe  judg- 
ment being  affirmed,  after  deducting  the  ex- 
cess.—Mayer  v.  Duke,  (Tex.)  565. 

In  criminal  oases. 

8.  Crim.  Code  Ky.  $  861,  provides  that  aon 
affirmance  of  a  judgment,  if  the  appeal  be 
taken  by  the  defendant,  and  on  the  reversal 
of  the  judgment,  if  the  appeal  be  taken  by  the 
commonwealth,  a  judgment  for  costs  shall  be 
rendered  against  the  defendant. "  Held,  that 
this  statute  authorises  a  judgment  for  costs 
against  one  convicted  of  a  felony.— Peonies  v. 
Commonwealth,  (Ky.)  542. 

COUNTIES. 

Action  to  compel  treasurer  to  replace  money 
in  treasury,  see  States  and  State  Officers,*. 

Enforcement  of  treasurer's  settlement,  juris- 
diction of  county  court,  see  Courts,  6. 

Notice  of  election  to  authorise  county  indebt- 
edness, see  Elections  and  Voters*  1. 

Treasurer's  bond,  names  of  obligees,  see 
Bonds,  1. 

Officers— Duties  and  liabilities. 

t.  Pen.  Code  Tex.  art.  860,  imposing  a  pen- 
alty en  any  oounty  officer  who  shall  become 
interested  uin  the  purchase  or  sale  of  any- 
thing made  for  or  on  account  of  such  county." 
renders  such  officer  liable  for  selling  a  mule 
to  the  county.— Rigby  v.  State,  (Tex.)  700. 

8.  A  proceeding  by  the  oounty  against  the 
executrix  of  a  deceased  treasurer  to  enforce  a 
claim  due  the  county,  must  be  instituted  in 
the  name  of  the  deceased  oounty  treasurer's 
successor  in  office,  who  alone  has  authority  to 
receive,  keep,  and  disburse  the  moneys  of  the 
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county,  under  Rev.  St  Mo.  1879,  |  686.— Cole 
County  v.  Schmidt,  (Ho.)  888. 

Removal  of  officers. 

8.  Const  Tex.  art.  6,  $  94,  providing  that 
county  officers  may  be  removed  for  incompe- 
tency, etc.,  upon  the  cause  therefor  being  set 
forth  in  writing,  does  not  prevent  more  than 
one  ground  for  such  removal  being  included 
in  a  petition  filed  therefor.— Poe  V.  State, 
(Tex.)  787. 

4.  Such  provision  of  the  constitution,  au- 
thorizing the  district  judge  to  remove  a  coun- 
ty officer  only  on  the  verdict  of  a  jury,  does 
not  render  a  statute  unconstitutional  author- 
izing the  judge  to  temporarily  suspend  a  coun- 
ty officer  without  such  verdict,  pending  pro- 
ceedings for  his  removal.— Id. 

5.  Under  Rev.  St.  Tex.  tit.  86,  o.  2,  provid- 
ing that  the  trial  and  all  proceedings  on  a  pett- 

•  tdon  for  the  removal  of  a  county  officer  for 
misconduct,  eta,  shall  be  conducted,  so  far  as 
possible*  in  accordance  with  the  practice  in 
other  civil  cases,  the  petition  may  be  amended 
under  rules  applying  in  other  oases;  and, 
where  the  cause  ox  removal  alleged  is  the  fail- 
ure of  the  officer  to  pay  over  money,  the  peti- 
tion may  be  amended  so  as  to  charge  such  de- 
linquency to  have  been  willful.— Id. 

6.  In  such  case,  where  the  petition  is  sworn 
to  before  the  clerk  of  the  court  in  which  the 
petition  is  filed,  the  fact  that  he  did  not  at- 
tach his  seal  to  the  certificate  will  not  be  held 
an  objection,  where  he  afterwards  readminis- 
tered  the  oath  to  the  petition  as  amended.— Id. 

7.  Where  the  district  judge  exercised  the 
power  conferred  upon  him  by  such  statute,  of 
suspending  a  county  officer  pending  proceed- 
ings for  his  removal,  an  appeal  from  a  subse- 
quent judgment  of  removal,  and  the  execution 
of  a  suversedeae  bond,  had  no  effect  on  the 
order  of  suspension.— Id. 

Accounting  by  treasurer. 

8.  Under  Rev.  St.  Mo.  1879,  $  5878,  requiring 
that  the  county  treasurer  shall  settle  nis  ac- 
counts with  the  county  court  semi-annually, 
and,  if  he  die,  his  executor  or  administrator 
shall  immediately  make  such  settlement,  the 
estate  of  a  deceased  treasurer  is  not  in  default 
until  notice  to  make  such  settlement  is  served 
on  the  executrix;  and  until  such  notice  the 
county  court  has  no  authority  to  make  the  set- 
tlement.—Cole  County  v.  Schmidt,  (Mo.)  888. 

9.  Section  5878  provides  that  the  county 
court  shall  ascertain  by  actual  examination 
and  count  the  amount  of  balances  and  funds 
in  the  hands  of  such  treasurer  to  be  accounted 
for,  and  to  what  particular  fund  it  apper- 
tained, and  cause  to  be  spread  on  its  records, 
In  connection  with  the  entry  of  settlement,  the 
result  of  such  examination  and  count.  In  a 
proceeding  by  a  county  against  the  estate  of 
its  deceased  treasurer  to  recover  a  claim  al- 
leged to  be  due  to  the  u  county  interest  fund, " 
the  evidence  showed  that  the  course  pre- 
scribed by  the  statute  as  to  what  fund  the 
claim  belonged  was  not  pursued.  Held,  that 
the  proceeding  could  not  be  sustained.— Id. 

Tax  collector— Bond. 

10.  Under  Rev.  St.  Tex.  art.  4788,  providing 
that  the  commissioners*  court  may  require  a 
tax  collector  to  furnish  a  new  bond,  whenever 


such  a  proceeding  is  deemed  advisable  by  the 
court,  a  tax  collector  may  be  required  to  give 
a  new  bond  without  first  having  been  cited  to 
appear  and  show  cause.— Poe  v.  State,  (Tex.) 

Compensation. 

11.  Mansf.  Dig.  $  5749,  providing  that  the 
collector  of  revenue  shall  be  allowed  "for  the 
first  ten  thousand  dollars  collected,  five  per 
cent,  in  kind, "  only  means  that  the  commis- 
sions shall  be  paid  out  of  the  same  fund  in 
which  the  tax  was  collected,  and  does  not  au- 
thorize a  further  computation  of  commissions 
at  that  rate  when  the  amount  of  the  items  col- 
lected, upon  which  the  5  per  cent,  has  been 
computed,  aggregates  more  than  $10,000.— 
Wilson  v.  State,  (Ark.)  491. 

18.  By  Mansf.  Dig.  $  5851.  the  county  court, 
when  an  error  is  discovered  in  the  account  of 
the  revenue  collector,  may  correct  it  at  any 
time  within  two  years  from  the  settlement. 
By  section  5850,  when  any  balance  is  found 
due  from  the  collector,  which  is  not  paid  with- 
in a  specified  time,  the  county  court  may  ren- 
der judgment  against  him  and  his  sureties. 
Held,  that  where  the  county  court  has  ap- 
proved, through  mistake  or  inadvertence,  the 
collector's  account,  in  which  he  has  credited 
himself  with  excessive  commissions,  it  is  com- 
petent to  readjust  the  account  within  the  two 
years,  and,  upon  his  failure  to  refund  the  ex- 
cess, proceed  against  him,  as  provided  for  in 
section  5850,  for  the  balance  and  penalties. 
-Id. 

COTJETS. 

See,  also,  Justices  of  the  Peace;  Prohibitum, 

Writ  of. 
Mandamus,  see  Mandamus,  1, 2. 
Trial  without  jury,  see  Trial,  21-28. 

United  States  circuit  court. 

1.  The  United  States  circuit  court  has  ohan- 
oery  jurisdiction  of  a  proceeding  to  foreclose 
a  mortgage  in  Missouri,  the  statute  of  that 
state  providing  for  foreclosure  in  a  court  of 
law  not  doing  away  with  the  right  to  proceed 
in  equity.— Keith  &  Perry  Coal  Co.  v.  Bing- 
ham, (Mo.)  82. 

Kentucky  court  of  appeals. 

2.  After  the  levy  of  an  execution  on  land, 
but  before  sale,  the  debtor  gave  a  mortgage 
to  indemnify  C.  and  R.,  his  sureties,  for  an- 
other debt.  When  the  land  was  sold  under 
the  execution,  it  was  bid  off  by  C..  who  paid 
for  it  with  money  furnished  by  the  debtor, 
and  at  the  request  of  the  latter  caused  the 
sheriff  to  convey  the  land  to  his  wife.  Held, 
that  an  appeal  lies  to  the  court  of  appeals 
from  a  decree  holding  the  right  of  the  wife  to 
be  paramount  to  that  of  C.  and  R.  under  their 
mortgage,  though  the  amount  each  was  com- 
pelled to  pay  as  surety  was  less  than  $100,  as 
the  title  to  land  is  directly  involved.— Cor- 
bett's  Bx'rs  v.  Howell's  Adm'x,  (Ky.)  658. 

Supreme  oourt  of  Missouri. 

a  An  appeal  from  an  order  overruling  a 
motion  to  quash  an  execution  to  enforce  the 
lien  of  a  city  tax-bill  for  street  improvements, 
title  to  real  estate  not  being  involved,  and  the 
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Amount  In  dispute  being  below  the  jurisdic- 
tion of  the  supreme  court,  is  within  the  juris- 
diction of  the  Kansas  City  court  of  appeals. — 
Corrigan  v.  Morris,  (Ma)  880. 

4.  To  a  petition  for  an  injunction  by  one 
claiming  the  exclusive  right  to  operate  a 
ferry  between  a  city  in  Missouri  and  one  in 
Illinois,  under  a  license  from  the  former  city, 
against  the  operators  of  another  ferry,  de- 
fendants answered,  alleging  that  the  ordi- 
nance was  void  as  an  attempt  to  regulate 
commerce  between  the  states  in  violation  of 
the  constitution  of  the  United  States,  and  also 
as  an  attempt  to  create  a  monopoly  in  viola- 
tion of  the  constitution  of  the  state  of  Mis- 
souri. Held,  that  the  record  presented  a 
question  involving  the  construction  of  the 
constitutions  of  the  United  States  and  of  the 
state,  within  Const.  Mo.  art.  6,  $  12,  confer- 
ring jurisdiction  in  such  cases  upon  the  su- 
preme court,  and  that  the  St.  Louis  court  of 
appeals  had  no  jurisdiction  to  hear  and  deter- 
mine an  appeal  from  an  order  dismissing  the 
petition.—State  v.  St.  Louis  Court  of  Appeals, 
(Mo.)  874. 

5.  A  petition  alleged  that  defendant,  a  rail- 
way company,  received  and  agreed  to  carry 

Slaintiff's  goods  to  a  given  point,  but  lost 
hem :  the  action  being  based  on  common-law 
liability,  and  not  on  Rev.  St.  Mo.  $  598,  allow- 
ing a  recovery  against  the  carrier  receiving 
the  goods,  if  lost  by  the  negligence  of  a  con- 
necting carrier,  with  a  right  of  action  over  by 
the  receiving  carrier  against  the  latter.  The 
answer  alleged  the  contract  to  be  for  the  de- 
livery of  the  goods  at  the  terminus  of  defend- 
ant's line  to  a  connecting  railroad,  of  which 
it  averred  performance.  The  court,  trying 
the  case  without  a  jury,  rendered  judgment 
for  plaintiff  for  less  than  $100,  but  upon  what 
ground  did  not  appear.  No  instructions  were 
asked  or  given  referring  to  any  federal  ques- 
tion, and  the  motion  for  a  new  trial  was  made 
on  several  grounds,  one  being  that  the  statute 
on  which  the  court  based  its  finding  was  un- 
constitutional, and  interfered  with  commerce 
between  citizens  of  different  states.  Held, 
that  no  federal  question  was  presented,  and 
that  the  supreme  court  had  no  jurisdiction.— 
Nail  v.  Wabash,  St.  L.  &  P  Ry.  Co.,  (Mo.)  610. 

County  court. 

6.  Under  Rev.  St.  Mo.  1879.  88  5378,  5880- 
5885,  relating  to  settlements  by  the  county 
treasurer  with  the  county  courts,  and  the 
power  of  said  court  to  enforce  suoh  settle-' 
ments,  the  county  court  has  exclusive  juris- 
diction of  a  proceeding  by  the  county  against 
the  executrix  of  a  deceased  treasurer  to  en- 
force a  claim  due  to  the  county,  the  proceed- 
ings not  being  on  the  bond;  and  the  probate 
court  has  no  jurisdiction  of  such  case.— Cole 
County  v.  Schmidt,  (Mo.)  888. 

City  courts. 

7.  Const.  Ky.  art.  4,  5  41,  providing  that  cer- 
tain city  courts  and  "all  other  police  courts 
established  in  any  city  or  town,  shall  remain, 
unless  otherwise  directed  by  law.  with  their 
present  powers  and  jurisdictions,  "applies  on- 
ly to  police  courts  in  existence  when  the  con- 
stitution was  adopted;  and  the  legislature 
may  confer  civil  jurisdiction  upon  police 


courts  afterwards  created.— Louisville  &  H. 
R.  Co.  v.  Adams,  (Ky.)  425. 

COVENANTS. 

Warranty  by  life-tenant. 

Land  in  which  a  wife  had  a  life  estate,  and 
her  children  the  remainder,  was  conveyed  in 
fee  with  general  warranty  of  title,  by  her  and 
her  husband  to  defendants1  grantors.  Held* 
that  the  children  could  not  oust  defendants 
until  they  had  accounted  for  the  value  of  lands 
descended  to  them,  or  received  as  gift  or  ad- 
vancement from  their  parents,  Gen.  St.  Ky. 
c  68,  art  1,  %  18,  providing  that  a  claimant  for 
land  embraced  in  such  a  deed  shall  be  barred 
to  the  extent  of  the  value  of  any  estate  re- 
ceived bv  gift,  advancement,  or  descent  from 
the  vendor.— Gudgell  v  Tydings,  (Ky.)  406. 

CREDITORS'  BTLLu 

Before  judgment — Bemedy  at  law. 

1.  Where  two,  to  whom  another  is  jointly 
indebted,  make  a  draft  on  him  payable  to  one 
of  them  at  a  future  day,  and  the  payee*  who  is 
solvent,  gives  his  note  to  the  president  of  his 
co-drawer  for  the  letter's  share  of  the  debt, 
and  the  president  assigns  the  note  for  collec- 
tion and  for  payment  of  certain  creditors  of 
suoh  co-drawer,  of  whom  plaintiff  is  one,  and 
both  drawers  and  the  assignee  are  within  the 
jurisdiction,  plaintiff,  who  alleges  that  the  as- 
signment of  the  note  is  void  for  fraud,  cannot 
maintain  a  suit  in  equity  before  judgment  to* 
have  the  draft  applied  to  his  debt,  his  remedy 
being  at  law  by  garnishment,  under  Rev.  St. 
Ho.  1 2541,  providing  for  issues  on  which  the 
alleged  invalidity  of  the  assignment  can  be 
adjudged,  and  section  2540,  allowing  the  gar- 
nishment of  a  debt  not  due.— Humphreys  v. 
Atlantic  Milling  Co.,  (Mo.)  140. 

Evidence — Variance. 

2.  Variances  between  the  allegations  that 
the  note  was  made  by  the  president  of  the 
payee,  and  that  the  assignee  procured  its  dis- 
count, and  evidence  that  it  was  made  bv  the- 
payee,  and  no  negotiation  of  it  was  made  by 
the  assignee,  are  not  fatal. —Id. 

ORIMINAIi  LAW. 

See,  also,  Boil;  Indictment  and  Informa- 
tion; Pardon;  Witness. 

Carrying  weapons  near  voting  place,  see 
Elections  and  Voters,  2. 

Costs  on  appeal,  see  Appeal,  9. 

Disposing  of  mortgaged  property,  see  Chattel 
Mortgages,  8,  ft. 

Limitation  of  prosecution,  see  Limitation  of 
Actions,  13. 

Particular  crimes,  see  Adulteration;  Burg- 
lary; Embezzlement;  Gaming.  Homicide; 
Intoxicating  Liquors;  Larceny,  Mayhem; 
Perjury;  Bane;  Seduction;  Threats  and 
Threatening  Letters. 

Preliminary  examination. 

1.  The  accused,  being  competent  under  the 
Missouri  statutes  to  testify  in  his  own"  " 
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t  competent  to  testify  on  a  preliminary 
lation.— State  v.  Kinder,  (Mo.)  77. 


ination. 

Plea. 

2.  Where  tbe  evidence  in  support  of  a  plea 
in  abatement,  that  one  of  the  grand  jurors 
■was  incompetent  because  he  had  been  con- 
victed of  felony,  does  not  show  affirmatively 
that  the  offense  for  which  the  juror  was  con- 
victed was  a  felony,  the  plea  is  properly  over- 
ruled, even  If  the  statute  authorizes  a  plea  in 
abatement  for  such  cause.— Woods  v.  State, 
(Tex.)  108. 

8.  A  conviction  for  selling  a  pint  of  liquor 
-without  a  license  is  no  bar  to  an  indictment 
for  selling  it  to  a  minor  without  the  written 
consent  of  his  parent  or  guardian. — Ruble  v. 
State,  (Ark.)  2&.# 

4.  Where  the  record  on  appeal  does  not 
show  any  action  taken  on  a  demurrer  to  de- 
fendant's plea  of  former  jeopardy,  and  the 
matter  is  not  mentioned  by  counsel,  defendant 
will  be  held  to  have  waived  the  plea.— John- 
son v.  State,  (Tex.)  235. 

5.  A  motion  to  quash  an  indictment  may  be 
entered  pending  a  plea  of  not  guilty,  and  will 
not  effect  a  withdrawal  of  the  plea.— State  v. 
Reeves,  (Mo.)  841. 

Venue. 

6.  Where  a  letter  sent  to  one  threatening  to 
accuse  him  of  a  crime  is  mailed  in  B.  county, 
the  offense  of  sending  such  a  letter  is  commit- 
ted there,  and  is  not  triable  in  C.  county,  under 
Code  Crim.  Proc.  Tex.  art.  226,  providing  that 
offenses  shall  be  prosecuted  in  the  county 
where  committed.  Hurt,  J.,  dissenting.— 
Landa  v.  State,  (Tex.)  218. 

7.  On  trial  for  larceny  of  mules,  testimony 
of  the  owner  that  at  the  time  they  were  stolen 
be  lived  in  S.  county,  that  he  had  been  plow- 
ing with  them,  that  he  took  them  from  the 

Slow  and  put  them  into  the  barn  about  sun- 
own,  and  that  between  that  time  and  It 
o'clock  at  night  they  were  stolen  from  the 
barn,  warrants  the  inference  that  the  barn 
was  in  S.  county,  where  the  venue  was  laid.— 
State  v.  Hill,  (Mo.)  28. 

Continuance. 

8.  Where  an  affidavit  for  a  continuance  on 
account  of  the  absence  of  witnesses  sets  out 
evidence  which,  if  proved,  would  entitle  de- 
fendant to  an  acquittal,  the  court  cannot  re- 
fuse the  continuance  because  of  disbelief  in 
the  statements  of  the  affidavit— Baker  v. 
Commonwealth,  (Kj.)  886. 

9.  It  is  not  error  to  refuse  a  continuance  for 
absence  of  witnesses  whose  testimony  is  im- 
material, incompetent,  or  contradictory  to 
declarations  of  defendant,  and  probably  un- 
true.—Clore  v.  State,  (Tex.)  242. 

10.  Defendant  is  not  entitled  to  a  contin- 
uance for  absence  of  a  material  witness,  where 
before  the  trial  he  was  confined  in  the  same 
jail  with  the  witness,  and  neglected  to  serve 
process  on  him.—  Stonard  v.  State,  (Tex.)  442. 

11.  On  a  murder  trial  where  there  is  suffi- 
cient proof  of  motive,  threats,  preparation, 
and  proximity  to  the  scene  of  murder,  and 
there  is  evidence  that  defendant  had  pre- 
viously been  one  of  a  party  to  hunt  for  cer- 
tain outlaws,  a  continuance  to  secure  testi- 
mony is  properly  refused,  where  the  testimony 
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would  simply  show  that  the  outlaws  had  been 
at  the  scene  of  tbe  murder  a  few  days  before, 
suspiciously  searching  for  defendant.— Peace 
v.  State,  (Tex.)  761. 

12.  Where  defendant  and  another  are  sep- 
arately indicted  for  the  same  offense,  defend- 
ant is  not  entitled  to  a  continuance  on  an  ap- 
plication that  the  other  defendant  be  first 
tried,  under  Code  Crim.  Proc.  Tex.  art.  609a, 
which  provides  that  either  of  several  defend- 
ants indicted  for  an  offense  growing  out  of 
t  he  same  transaction,  on  a  proper  affidavit, 
may  have  tbe  party  whose  testimony  is  de- 
sired tried  first,  but  that  the  affidavit  shall 
not,  without  other  sufficient  cause  operate  a 
continuance  as  to  either.— Stonard  v.  State, 
(Tex.)  442. 

Conduct  of  trial. 

18.  When  the  attorney  for  the  state  was 
concluding,  he  learned  of  an  important  wit- 
ness near  tne  place  of  trial,  and  told  the  court 
of  his  purpose  to  have  him  examined.  The 
judge  said:  that  when  the  defendant  was 
through  he  would  determine  the  question. 
When  the  defendant  was  through,  the  state 
offered  to  examine  the  witness  upon  a  mate- 
rial point,  but  the  court  declined  to  permit 
him,  on  account  of  laches.  Held  that,  while  the 
witness  should  have  been  permitted  to  testify, 
it  was  in  the  discretion  of  the  trial  court,  ana 
a  clear  abuse  of  discretion  not  appearing,  the 
case  would  not  be  reversed  therefor.— Com- 
monwealth v.  Green,  (Ky.)  637. 

14.  The  court  may  interrogate  a  witness  to 
ascertain  whether  he  understands  a  question 
asked  him,  and  has  answered  it  according  to 
his  understanding.  —  State  v.  Matthews. 
(Mo.)  144. 

15.  Witnesses  saw  defendants  have  knives 
before  and  after  the  wounding.  One  de- 
scribed a  conflict  between  one  defendant  and 
deceased,  during  which  appellant,  tbe  other 
defendant,  came  in  and  grabbed  at  them,  and 
they  left  the  room  followed  by  him.  Witness 
saw  a  knife  in  the  hand  of  deceased,  but  none 
in  appellant's  hands.  Held,  that  it  was  error 
for  the  judge  to  ask,  aDo  you  mean  to  say 
that  vou  saw  these  men  fighting  with  knives, 
and  did  not  interfere?11  and  to  reply,  when  it 
was  objected  that  witness  did  not  state  that 
he  saw  them  so  fighting,  that*4  the  jury  will 
be  the  judge  of  that;"  as  the  jury  might  in- 
fer that  the  judge  referred  to  defendants,  and 
was  of  opinion  that  they  fought  with  knives. — 
Sharp  v.  State,  (Ark.)  228. 

16.  Under  Rev.  St.  Mo.  ft  1919,  prohibiting 
any  unfavorable  inference  to  be  drawn  from 
the  omission  of  a  defendant  or  of  his  wife  to 
testify,  it  is  not  cause  for  reversal  for  tbe 
prosecuting  attorney  on  the  argument  to  refer 
to  defendant's  omission  to  call  a  co-defendant 
who  is  not  on  trial. —State  v.  Matthews,  (Mo.) 
144. 

17.  A  reversal  will  not  be  granted  on  the 
ground  that  the  prosecuting  attorney  read  in 
argument  the  report  of  another  case,  where  it 
does  not  appear  that  it  was  used  to  oppose 
the  court's  charge,  and  no  objection  was  made 
at  the  time.— Cline  v.  State,  (Ark.)  225. 

Evidence. 

18.  Evidence  on  a  trial  for  murder,  that  a 
witness  who  testified  before  the  coroner's  in* 
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quest  is  a  resident  of  another  state,  is  suffi- 
cient to  render  admissible  his  testimony  be- 
fore the  coroner.  —  Johnson  v.  State,  (Tex.) 
286. 

19.  There  is  no  error  in  excluding*  a  paper 
which  purports  to  be  a  justice's  docket  entry, 
but  is  not  a  certified  copy,  and  is  unaccom- 
panied by  any  offer  to  prove  its  genuineness. 
—Moore  v.  State,  (Ark.)  22. 

20.  Where  the  prosecuting  attorney  has  un- 
successfully endeavored  to  make  a  witness 
acknowledge  that  his  son,  who  saw  the  shoot- 
ing, was  bribed  to  leave  the  state,  and  has 
made  prominent  the  fact  that  witness  and  his 
son  were  employed  by  a  company,  of  which 
the  defendant,  who  is  alleged  to  have  bribed 
him,  is  a  member,  it  is  error  to  exclude  evi- 
dence that  that  defendant  advised  the  son  not 
to  go. — Miller  v.  Commonwealth,  (Ky.)  137. 

21.  Evidence  -that  defendant  and  others 
had  previously  taken  and  whipped  one  killed 
at  the  time  of  the  homicide  in  question,  and 
had  taken  a  witness  from  the  house,  is  admis- 
sible as  showing  that  the  crime  was  one  of  a 
system  of  criminal  acts,  and  that  defendant 
was  implicated  in  that  crime  as  a  part  of  the 
system.— State  v.  Matthews,  (Mo.)  144. 

Evidence  —  Confessions  and  admis- 
sions. 

22.  On  a  preliminary  examination  by  the 
judge  to  determine  whether  confessions  were 
made  with  a  degree  of  freedom  to  warrant 
their  admission  in  evidence,  it  is  error  to  ex- 
clude evidence  offered  by  the  prisoner  to  show 
that  they  were  procured  through  fear  and 
compulsion,  and  the  error  is  not  cured  by  the 
submission  of  such  evidence  to  the  jury. — 
State  v.  Kinder,  (Mo.)  77. 

28.  Defendant  and  others  were  discovered 
in  the  act  of  skinning  a  stolen  cow  in  a  slaugh- 
ter-house. When  officers  entered,  defend- 
ant had  left,  and  the  others  said :  "Arrest  [de- 
fendant;] he  is  the  guilty  one,  if  anything  is 
wrong. "  Held,  that  this  statement  was  not 
admissible  against  defendant,  there  being 
nothing  to  show  that  he  heard  it.— Brookser 
v.  State,  (Tex.)  219.* 

24.  Even  if  a  conspiracy  were  shown,  such 
statement  would  not  be  admissible,  not  being 
in  furtherance  of  the  common  design.— Id.* 

Aocomplioes  and  co-defendants. 

25.  Failure  of  a  witness  for  two  days  to  re- 
port what  he  knew  about  the  murder  does  not 
render  him  an  accomplice,  when  such  failure 
was  induced  by  threats  of  the  accused  to  kill 
him  if  he  disclosed.— Green  v.  State,  (Ark.) 

Ma 

26.  Mansf .  Dig.  Ark.  §  $  1507, 1510,  define  an 
accessory  after  the  fact  as  one  who,  with 
knowledge  that  a  crime  has  been  committed, 
conceals  it  from  the  magistrate,  or  harbors 
and  protects  the  offenders:  "provided,  that 
persons  standing  to  the  accused  in  the  rela- 
tion of  *  *  *  husband  and  wife  shall  not 
be  deemed  accessories  after  the  fact,  unless 
they  resist  the  lawful  arrest  of  such  offend- 
ers. "  Defendant  was  convicted  of  burglary 
on  the  testimony  of  L.,  an  accomplice,  cor- 
roborated by  the  testimony  of  L.»s  wife,  who 
knew  that  the  crime  was  to  be  committed, 
though  she  protested  strenuously  against  it, 


and  also  knew  that  defendant  and  I*,  had  < 
mitted  it.  Held,  that  she  was  not  an  acces- 
sory before  the  fact,  at  common  law,  and  that 
her  concealment  of  the  offense  was  for  the 
purpose  of  protecting  her  husband,  within 
the  meaning  of  the  statute,  and  ahe  waa  there- 
fore not  a  statutory  accomplice,  and  hence  her 
corroborating  evidence  was  sufficient  to  con- 
vict.—Edmonson  v.  State,  (Ark.)  21. 

27.  Under  Rev.  St.  Ma  f  1918,  providing 
that  no  person  on  trial  shall  for  tnat  reason 
be  incompetent,  but  such  person  may  testify 
in  his  own  behalf  or  in  the  behalf  of  a  co-de- 
fendant, a  defendant,  on  a  separate  trial,  may 
call  as  a  witness  his  co-defendant,  who  is  not 
on  trial— State  v.  Matthews,  (Mo.)  144. 

28.  It  is  proper  to  refuse  to  allow  defendant 
to  show  that  a  co-defendant  has  been  sub- 
poenaed by  the  prosecution,  and  is  in  court.— 

29.  A  question  to  a  witness,  who  was  a 
member  of  the  criminal  society  to  which  de- 
fendant belonged,  and  was  present  at  a  meet- 
ing of  it  before  the  murder,  and  who  has  fully 
detailed  his  connection  with  the  case,  whether 
be  has  employed  counsel,  is  properly  excluded 
as  immaterial.— Id. 

Instructions. 

80.  It  is  not  error  to  refuse  instructions  on 
a  subject  on  which  sufficient  instructions  have 
already  been  given.— State  v.  Woods,  (Mo.) 
157;  Smith  v.  State,  (Tex.)  751. 

81.  A  refusal  to  give  instructions  is  not  er- 
ror where  there  is  no  evidence  upon  which  to 
base  them.— State  v.  Matthews,  (Mo.)  144. 

82.  An  instruction  that "  accomplice  "  means 
any  person  aiding,  etc.,  defendant  in  the 
killing,  and  cautioning  the  jury  as  to  the 
weight  to  be  given  to  an  accomplice's  testi- 
mony, is  not  erroneous  as  assuming  defend- 
ant's guilt,  where  that  interpretation  cannot 
fairly  oe  given  to  it  when  read  in  connection 
with  the  whole  charge. — Id. 

Circumstantial  evidence. 

88.  Where  the  evidence  is  positive  that  de- 
fendant committed  the  crime,  no  charge  is  re- 
quired as  to  circumstantial  evidence. — Clore 
v.  State.  (Tex.)  242. 

84.  Where  all  the  evidence  connecting  the 
accused  with  the  theft  of  a  yearling  is  cir- 
cumstantial, failure  to  charge  the  jury  with 
reference  to  circumstantial  evidence  is  revers- 
ible error.— Crowley  v.  State,  (Tex.)  217. 

85.  A  charge  that,  where  "circumstantial 
evidence  is  relied  upon  to  sustain  a  convic- 
tion, each  fact  or  circumstance  necessary  to 
establish  the  conclusion  of  guilt  must  be 
proved  beyond  a  doubt,  ana  the  facts  so 
proved  must  be  consistent  with  each  other, 
and  with  the  guUt  of  the  accused,  and,  when 
considered  together,  must  be  so  conclusive  as 
to  satisfy  you  beyond  a  reasonable  doubt  that 
the  defendant  is  guilty  as  charged,"  is  not 
sufficiently  fulL— Brookser  v.  State,  (Tex.) 
219. 

Custody  of  jury. 

86.  Acts  Tenn.  1887,  a  15R,  providing  that 
in  criminal  trials,  when  the  minimum  punish- 
ment is  not  above  one  year  in  the  penitentiary, 
the  judge  need  not  place  the  jury  in  charge 
of  an  officer,  but  the  jury  may,  in  the  court's 
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discretion,  disperse  as  in  other  cases,  is  an 
unconstitutional  delegation  of  the  legislative 
power  to  suspend  the  general  law,  which  re- 
quires juries  to  be  kept  together  in  felony 
cases,  and  which  it  does  not  in  terms  or  by 
implication  repeal —King  y.  State,  (Tenn.) 
500. 

New  trial. 

37.  On  conviction  for  perjury  in  testifying 
to  an  act  of  sexual  intercourse  with  the  pros- 
ecuting witness,  she  being  the  only  witness 
who  testified  to  the  falsity  of  the  statements, 
and  being  only  circumstantially  corroborated 
by  evidence  going  to  show  that  defendant 
could  not  have  been  at  her  house  at  the  time 
he  testified,  and  that,  after  giving  his  testi- 
mony, he  forthwith  left  the  county,  a  new 
trial  should  be  granted  to  obtain  evidence 
which  would  explain  his  reasons  for  leaving 
the  county,  and  circumstantially  corroborate 
his  statements  of  his  whereabouts  at  the  time 
in  question,  while  explaining  the  strongest 
corroborating  testimony  for  the  prosecution, 
although  a  continuance  to  obtain  the  same 
testimony  was  properly  denied  on  account  of 
defendant's  lack  of  diligence.— Simmons  v. 
State,  (Tex.)  lift. 

Appeal. 

88.  The  trial  court  has  no  jurisdiction  to 
amend  a  recognisance  which  has  been  given 
to  perfect  an  appeal  therefrom.— Konti  v. 
State,  (Tex.)  757. 

39.  Malicious  mischief  is  an  o if  ense  unknown 
to  Texas  law,  and  a  recognisance,  on  appeal, 
stating  that  defendant  had  been  charged  and 
convicted  of  such  offense,  will  not  support  the 
appeal.— Id. 

40.  A  bill  of  exceptions  taken  generally  to 
the  charge  of  the  court,  specifying  no  particu- 
lar error,  will  not  be  considered;  but  the 
charge  will  be  examined  with  reference  only 
to  fundamental  errors.— Peace  v.  State,  (Tex.) 
761. 

41.  In  a  misdemeanor  case,  it  is  no  ground 
for  reversal  that  the  record  fails  to  show  that 
the  jury,  which  was  of  the  regular  panel,  was 
specially  sworn,  since  it  is  presumed  that  the 
general  oath  of  the  term  was  administered  to 
them,  and  the  special  oath  may  be  waived  by 
defendant's  failure  to  object  at  the  time.— 
Ruble  v.  State,  (Ark.)  88. 

43.  Under  Mansf.  Dig.  Ark.  $  2468,  provid- 
ing that  the  supreme  court  shall  reverse  no 
judgment  in  misdemeanor  cases,  except  for 
errors  apparent  on  the  record  to  the  prejudice 
of  appellant,  it  is  no  ground  for  reversal  that 
the  record  falls  to  show  that  a  plea  was  en- 
tered by  defendant,  defendant  having  sub- 
mitted to  a  trial  as  under  a  plea  of  not  guilty. 
— Moore  v.  State,  (Ark.)  32. 

43.  The  court  cannot  say  that  there  was  er- 
ror in  sustaining  a  demurrer  to  the  plea,  when 
the  plea  is  not  in  the  record.— Id. 

44.  Hearsay  evidence  admitted  without  ob- 
jection, and  afterwards  withdrawn  on  de- 
fendant's motion,  cannot  be  assigned  as  error. 
— Hanlon  v.  State,  (Ark.)  265. 

45.  Where  no  objection  or  exception  is  taken 
to  testimony  in  response  to  an  unobjectionable 
question,  and  no  reason  for  excluding  it  is 
stated,  error  is  not  well  assigned  to  its  admis- 


sion.   Sherwood,  X.   dissenting.— State  v. 
Matthews,  (Mo.)  144. 

46.  Where  no  exceptions  were  taken  except 
to  the  instructions,  which  were  full  and  prop- 
er as  to  the  offense,  the  verdict  will  be  sus- 
tained.—Stricklin  v.  Commonwealth,  (Ky.) 
465. 

47.  When  there  is  nothing  to  indicate  on 
appeal  that  requested  instructions  were  re- 
fused, it  will  be  presumed  they  were  given.— 
Smith  v.  State,  (Tex.)  751. 

48.  In  cases  of  misdemeanor,  where  no  spe- 
cial instructions  are  requested,  and  no  excep- 
tions reserved  to  the  charge,  apparent  errors 
therein  will  not  be  revised  on  appeal,  unless 
they  are  of  a  fundamental  character.— Comer 
v.  State,  (Tex.)  106. 

Cruelty. 

As  ground  for  divorce,  see  Divorce,  1* 

Custom  and  Usage. 

Marriage  by  Indian  custom,  see  Marriage,  2. 

DAMAGES. 

Damnum  absque  injuria,  see  Navigable 
Waters,  2. 

Excessive,  see  Malicious  Prosecution,  4. 

For  delay  in  transmitting  telegram,  see  Tele- 
graph Companies,  9-11. 

In  condemnation  proceedings,  see  Eminent 
Domain,  11-13. 
ejectment,  see  Ejectment,  12. 

Measure,  for  tort,  see  Death  by  Wrongful 
Act,  8, 4. 

On  wrongful  attachment,  see  Attachment, 
6-8. 

Use  and  occupation,  see  Use  and  Occupation. 

Nominal  damages. 

1.  Where  plaintiff,  having  made  a  contract 
to  saw  a  lot  of  timber  for  defendant,  pur- 
chased a  saw-mill  for  that  purpose,  and  de- 
fendant subsequently  refused  to  let  plaintiff 
perform  the  contract,  but  it  appeared  that* 
during  all  the  time  that  the  mill  was  owned 
by  the  latter,  it  was  employed  in  sawing  for 
others  at  prices  equal  to  what  plaintiff  would 
have  received  under  his  contract  with  defend- 
ant, the  plaintiff  was  entitled  to  only  nominal 
damages.— Frazer  v.  Clark,  (Ky.)  806. 

Exemplary  damages. 

3.  An  instruction  that  the  jury  should 
u  award  damages  in  their  discretion,  not  ex* 
ceeding  in  all  five  thousand  dollars, "  etc,  is 
proper  as  an  instruction  on  punitive  damages. 
—Louisville  &  N.  R.  Co.  v.  Ballard,  (Ky.)  429. 

8.  Allegations  that  plaintiff  had  a  contract 
with  defendant  to  construct  its  railroad ;  that 
defendant  wrongfully  and  forcibly  seized  and 
converted  his  property  while  he  was  using  it 
in  such  construction,  and  instigated  an  un- 
lawful levy  of  attachment  upon  nis  property 
while  he  was  so  using  it,  for  the  purpose  of 
making  it  impossible  to  perform  his  contract, 
—state  a  cause  of  action  in  tort  authorizing 
exemplary  damages,  though  such  allegations 
are  connected  with  others  charging  breach  of 
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the  contract,  for  which  actual  damages  are 
sought— Shirley  v.  Waco  Tap  K.  Co.,  (Tex.) 
£48. 

4.  In  an  action  against  a  railroad  company 
for  personal  injuries  to  a  passenger,  it  is  erroj 
to  charge  that  exemplary  damages  are  u  given 
as  a  kind  of  punishment,  *  leaving  the  jury  to 
infer  that  defendant  would  be  liable  to  such 
damages  if,  with  knowledge  of  the  general 
bad  condition  of  the  road  prior  to  the  accident, 
it  allowed  it  to  remain  so,  regardless  of 
whether  plaintiff's  injury  resulted  from  that 
known  general  bad  condition.— Missouri  Pac. 
Ry.  Co.  v.  Brazil,  (Tex.)  408. 

5.  In  an  action  against  a  railroad  company 
for  injuries  to  a  passenger,  a  charge  on  the 
question  of  exemplary  damages  that  gross 
negligence  is  a  total  want  of  ordinary  care, 
and  ordinary  care  is  that  degree  of  care  that 
a  person  would  use  under  like  circumstances, 
is  erroneous,  as  authorizing  the  jury  to  be- 
lieve that  exemplary  damages  may  be  award- 
ed where  the  degree  of  care  exercised  is  but 
slightly  below  ordinary  care.— Missouri  Pac. 
Ry.  Co.  v.  Shuford,  (Tex.)  408. 

6.  The  further  charge  that  if  the  road  had 
been  out  of  repair  for  a  long  time,  to  the  com- 
pany's knowledge,  or  if  the  general  bad  con- 
dition was  so  notorious  that  the  company,  by 
exercise  of  ordinary  care,  should  have  known 
of  it,  but  failed  to  repair  it,  the  question  of 
exemplary  damages  may  be  considered,  is 
erroneous,  as  authorizing  exem  plary  d  amages, 
though  the  road,  where  the  injuries  occurred, 
was  but  slightly  defective,  and  as  authorizing 
them  for  the  general  bad  condition  of  the 
road,  regardless  of  whether  plaintiffs  in- 
juries resulted  therefrom.— Id.* 

7.  A  charge  that,  if  the  injuries  received 
were  due  to  the  gross  negligence  of  defendant, 
the  jury  should  consider  the  question  of  ex- 
emplary damages ;  that  gross  negligence  was 
a  total  want  of  ordinary  care;  and  that  ordi- 
nary care  was  that  degree  of  care  which  an 
ordinary  person  would  use  under  like  circum- 
stances,—is  erroneous,  as  inducing  the  belief 
that  the  exercise  of  care  but  slightly  less  than 
ordinary  care  would  render  defendant  liable 
in  exemplary  damages.— Missouri  Pac.  Ry. 
Co.  v.  Mitchell,  (Tex.)  411. 

8.  An  instruction  that  a  railroad  company  is 

Sable  to  exemplary  damages  if  it  knew  of  the 
efects  In  its  track,  and  operated  the  road  in- 
different to  the  passengers,  is  erroneous,  in 
not  limiting  such  damages  to  cases  where  acts 
of  gross  negligence  contributed  to  the  ac- 
cident— Missouri  Pac  R.  Co.  v.  Johnson. 
(Tex.)  825. 

Proximate  and  remote  cause. 

9.  Plaintiffs  sued  defendant  for  delay  in 
transmitting  a  telegram  sent  to  them  by  a 
bank  holding  notes  for  collection  for  plaintiffs 
against  a  failing  debtor.  Through  failure  to 
deliver  the  message  promptly,  other  creditors 
attached  the  property  of  the  debtors  before 
plaintiffs  received  the  message;  and  the  prop- 
erty, when  sold  by  the  sheriff,  brought  less 
than  the  amount  of  their  attachment  liens. 
Held,  that  the  fact  that  the  estimated  value  of 
the  real  estate  sold  by  the  sheriff  was  greater 
than  the  amount  realized  at  the  sale,  and  suf- 
ficient to  pay  plaintiffs'  claim,  did  not  impose 


on  the  plaintiffs  the  duty  of  buying  the  same 
and  discharging  the  prior  liens,  in  the  absence 
of  evidence  that  plaintiffs  were  able  to  do  so, 
and  that  it  was  their  duty  as  ordinarily  pru- 
dent men  to  do  so.— Western  Union  TeL  Co.  ▼. 
Sheffield,  (Tex.)  752. 

Measure  for  tort. 

10.  In  such  case  the  measure  of  damages  is 
the  value  of  the  notes  held  by  plaintiffs  against 
the  debtor,  the  cost  of  the  message,  with  & 
per  cent,  interest  to  day  of  trial. — I<L* 

11.  In  an  action  for  injuries  sustained  br 
plaintiff  by  being  run  over  at  a  railroad  cross- 
ing, it  is  error  for  the  jury,  in  assessing  plain- 
tiff's damages,  to  make  separate  assessment* 
for  "pain  and  suffering, "  *  mental  anguish,  ~* 
and  "peril  and  fright, "  as  the  first  item  was 
broad  enough  to  cover  the  last  two. — Galves- 
ton, H.  &  8.  A.  Ry.  Co.  v.  Forfeit,  (Tex.)  207. 

18.  In  an  action  for  personal  injuries  to 
plaintiff's  wife,  plaintiff  is  entitled  to  recover 
ior  mental  suffering,  the  injuries  including  a 
broken  leg  and  dislocated  arm,  without  direct 
proof  that  mental  suffering  ensued. — Brown 
v.  Sullivan,  (Tex.)  288. 

18.  In  an  action  for  negligently  overflowing 
lands,  whereby  sand  was  deposited  on  them, 
an  instruction  that  the  measure  of  damages 
is  the  difference  between  the  market  value  of 
the  land  before  and  after  the  damage  is  erro- 
neous, as  authorizing  the  jury  to  consider  the 
value  of  the  land  at  any  time,  instead  of  im- 
mediately before  and  after  the  injury.— Trin- 
ity &  S.  Ry.  Co.  v.  Schofield,  (Tex.)  575. 

14.  A  charge  that  if  the  cost  of  removing 
the  sand  exceed  the  market  value  of  the  land 
before  the  same  was  washed  on  it  the  measure 
of  damages  is  the  market  value  of  the  land  at 
the  time  of  the  deposit  is  erroneous,  as  disre- 
garding the  questions  whether  the  sand  in- 
jured the  land,  or  whether  the  value  of  the 
land  was  totally  destroyed.— IcL 

15.  In  an  action  for  death  caused  by  negli- 
gence, the  death  being  caused  by  defendant's 
train  negligently  striking  plaintiff's  intestate, 
who  was  a  track  repairer  in  defendant's  em- 
ploy, while  walking  on  the  track,  it  is  error  to 
direct  the  jury  that  if  they  find  for  plaintiff, 
they  should  assess  his  damages  at  $5,000.— 
Schlereth  v.  Missouri  Pac  Ry.  Co.,  (Ma)  66* 
Excessive  damages. 

16.  In  an  action  for  personal  injuries,  it  ap- 
peared that  plaintiff  was  confined  in  a  hospi- 
tal for  146  days:  that  dead  bone  was  at  the 
time  of  the  trial  (21  months  after  the  accident) 
still  working  out  of  the  wound,  which  was 
still  open ;  one  leg  was  partially  stiffened,  and 
somewhat  shorter  than  the  other ;  and  he  was 
disabled  for  life;  his  leg  had  been  broken; 
large  pieces  of  skin  were  torn  from  the  flesh; 
and  he  was  bruised  in  many  places.  Held, 
that  a  verdict  of  $14,167  was  not  excessive.— 
Galveston,  H.  &  8.  A.  Ry.  Co.  v.  Porfert,(Tax.) 
207* 

17.  A  verdict  for  $4,000  actual  damages  is 
not  excessive,  where  there  is  evidence  that, 
in  addition  to  temporary  injuries,  plaintiff  re- 
ceived a  spinal  injury  which  will  probably  be 
permanent.  —Missouri  Pac  Ry.  Co.  v.  Shu- 
ford, (Tex.)  408. 

18.  A  verdict  of  $5,000  for  personal  injuries 
to  a  woman  is  not  so  excessive  as  to  warrant 
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a  reversal,  where  It  appears  that  two  or  three 
months  after  the  injury  she  could  not  attend 
to  ordinary  household  duties,  and  that  nervous 
prostration  ensued,  which  was  likely  to  con- 
tinue as  long  as  she  lived.— Missouri  Pao.  Ry, 
Co.  v.  Mitchell,  (Tex.)  411. 

19.  A  verdict  will  not  be  set  aside  as  excess- 
ive where  it  appears  that  the  injured  wo- 
man's arm  was  dislocated,  her  leg  broken,  and 
her  back  and  shoulder  injured,  and  that  her 
sufferings  had  been  great,  though  it  was  so 
large  that  the  trial  court  might  have  set  it 
aside  in  its  discretion,  when  there  is  nothing 
to  show  that  the  jury  was  actuated  by  passion 
or  prejudice.— Brown  v.  Sullivan,  (Tex.)  288. 

Pleading. 

SO.  In  an  action  for  damages  for  maintain- 
ing a  bawdy-house  adjoining  plaintiff's  prem- 
ises, allegations  that,  on  account  thereof, 
plaintiff  had  been  damaged  by  difficulty  in 
renting  his  property  as  well  as  by  deprecia- 
tion in  its  value,  and  that  his  aggregate  dam- 
ages were  a  stated  sum,  are  sufficient,  in  the 
absence  of  special  exceptions,  to  warrant  a 
recovery  for  loss  of  rents. — Bisso  v  South- 
worth,  (Tex.)  528. 

21.  In  an  action  for  personal  injuries  to  a 
wife,  it  was  averred  that  she  had  received 
heavy  and  serious  blows;  that  her  lower 
limbs  were  bruised  and  wrenched,  and  her 
nervous  system  shocked  and  permanently  im- 
paired ;  and  that  she  had  suffered  great  phys- 
ical and  mental  pain  from  the  injury.  Held. 
that  evidence  was  admissible  of  a  threatened 
miscarriage.— Missouri  Pac.  Ry.  Co.  v.  Mitch- 
ell, (Tex.)  411. 

Evidence. 

22.  In  an  action  for  negligently  causing  an 
overflow  of  plaintiff's  lands,  by  means  of 
which  sand  was  deposited  thereon,  evidence 
of  the  cost  of  removing  the  sand  is  admissi- 
ble.—Trinity  &  S.  Ry.  Co.  v.  Schofleld,  (Tex.) 
575. 

Physical  examination  of  plaintiff. 

28.  It  is  not  error  to  refuse  to  compel  plain- 
tiff to  submit  to  physical  examination  by  a 
physician  to  whom  he  objects,  though  not  for 
lack  of  competency  or  integrity. — Missouri 
Pac.  R.  Go.  v.  Johnson,  (Tex.)  325. 


Dangerous  Premises. 

See  Negligence,  1. 

Death. 

Of  appellee,  see  Appeal,  12. 

party,  see  Abatement  and  Revival,  1, 2. 

DEATH  BY  WRONGFUL 
ACT. 

Pleading. 

1.  In  an  action  against  a  railway  company 
for  negligence,  whereby  plaintiff1  s  intestate 
was  Wiled,  an  instruction  denning  the  law  of 
negligence  applicable  is  erroneous  if  it  does 
not  limit  the  acts  of  negligence  for  which 
plaintiff  may  recover  to  such  as  are  charged 


in  the  petition.— Schlereth  v.  Missouri  Pao. 
Ry.  Co.,  (Mo.)  08. 

2.  A  petition  which  sets  out  particularly  the 
circumstances  attending  the  Killing,  and  al- 
leges that  the  death  of  plaintiff's  intestate 
was  occasioned  by  the  negligence  of  defend- 
ant's servants,  while  running,  conducting,  and 
managing  a  train  of  cars,  is  good,  as  against 
an  objection  to  the  introduction  of  evidence, 
that  it  fails  to  state  any  specific  act  of  negli- 
gence.—Sullivan  v.  Missouri  Pac.  Ry.  Co., 
(Mo.)  852.» 

Damages. 

8.  Rev.  St.  Mo.  1 2121,  provides  that  "when- 
ever any  person  shall  die  from  any  injury  re- 
sulting from  or  occasioned  by  the  negligence 
*  *  *  of  any  servant  or  employ*,"  while 
running  a  train  of  cars,  his  representatives 
may  recover  $5,000  damages,  provided  the  per- 
son would  have  had  a  cause  of  action  nad 
death  not  resulted.  A  subsequent  clause  pro- 
vides for  damages  when  any  passenger  shall 
be  injured  by  any  defect  or  Insufficiency  la 
machinery,  etc.  Held,  that  the  first  clause  is 
not  limited  to  passengers,  but  also  includes 
the  case  of  an  employe  whose  death  is  not  oc- 
casioned by  a  fellow-servant.— Id. 

4.  Where  an  action  for  causing  death  is 
brought  by  deceased's  minor  children,  the 
measure  of  damages  is  a  fair  and  reasonable 
compensation  to  tnem  for  the  loss  of  their  fa- 
ther's services  as  a  means  of  support  during 
their  minority.— MoPherson  v.  St.  Louie,  L  M. 
&  S.  Ry.  Co.,  (Mo.)  846. 

Declarations. 

See  Evidence,  5-& 

DEDICATION. 

Acceptance. 

1.  A  map  referred  to  in  all  the  deeds  under 
which  a  party  claims  is  sufficient  evidence 
that  the  streets  and  alleys  marked  thereon 
were  dedicated  and  accepted  by  the  city.— 
Smith  v.  City  of  Navasota,  (Tex.)  414. 

Effect. 

2.  A  parol  dedication  of  land  to  the  use  of  a 
school-district  by  survey,  and  describing  the 
boundaries  by  marked  corners,  and  accept- 
ance by  building  a  school-house  thereon,  and 
using  it  for  school  purposes,  are  effectual  to 
vest  the  title  in  the  trustees  as  against  subse- 
quent grantees.— Singleton  v.  School-Disk  No. 
84,  (Ky.)  798. 

Evidence. 

8.  Declarations  by  former  owners,  made  aft- 
er their  title  had  ceased,  are  not  competent 
evidence  of  the  dedication  of  streets  and  al- 
leys.—Smith  v.  City  of  Navasota,  (Tex.)  414. 

DEED. 

See,  also,  Covenants;  Fraudulent  Convey- 
ances; Vendor  and  Vendee. 

Absolute  deed,  when  mortgage,  see  MorP 
gages,  1. 
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Acknowledgment,  see,  also,  Clerk  of  Court,  & 
By  co-tenant,  see  Tenancy  in  Common  and 

Joint  Tenancy. 
Estoppel  by,  see  Estoppel,  1,  2. 
Execution,  under  power,  see  Powers. 
Reformation  of,  see  Equity,  8. 
Sheriff's  deed,  see  Execution,  11-14;  Judicial 

Sales,  3. 
Tax-deed,  see  Taxation,  80. 
To  trustees  of  corporation,  see  Corporations,  8. 

Description. 

1.  A  sheriff's  deed,  though  in  itself  too  in- 
definite in  its  description  of  the  land  conveyed, 
but  which  refers  for  more  specific  description 
to  a  recorded  deed  to  the  same  land  maae  by 
the  exeoution  debtor  to  another  person,  and 
to  a  deed  of  reconveyance  by  the  latter's  ex- 
ecutrix to  said  debtor,  when  supplemented 
by  the  testimony  of  a  surveyor,  who  has  run 
toe  lines  according  to  said  deeds,  and  found 
apparent  monuments  of  the  boundaries  there- 
in described,  is  sufficient.— Wright  v.  Lassi- 
ter,  (Tex.)  295. 

2.  A  deed  described  "all  my  right  *  *  • 
for  and  of  one  certain  half  league  of  land, 
•  *  *  situated  •  •  •  in  the  county  of 
Jefferson, n  etc. ,  bounded ;  tt  By  lands  granted 
to  the  [grantor]  as  a  colonist  by  the  govern- 
ment of  Coahuila  and  Texas  to  the  north;  to 
the  west  by  land  granted  to  the  Williams;  to 
the  south  by  lands  belonging  to  A.  Horton ; 
and  to  the  east  by  the  Neohes  marsh,— having 
a  front  on  the  marsh  of  1,250  varas,  and  run- 
ning back  6,000  vara*  for  quantity;  *  *  * 
containing  one-half  league;  »  •  *  said  land 
was  granted  by  the  government  of  Texas  and 
Coahuila  to  the  colonist  James  W.  Bullock, 
and  by  said  Bullock  sold  to  n  the  grantor.  Hor- 
ton was  claiming  the  south  half  of  the  league, 
and  had  conveyed  it.  It  was  more  than  1,250 
varas  from  the  north  line  of  the  league  to  the 
north  line  of  the  south  half,  and  more  than 
6.000  to  the  west  line.  There  was  no  land  on 
the  west  granted  to  u  the  Williams, "  but  there 
was  a  league  granted  to  Charles  Williams. 
Held,  that  the  record  of  the  deed  was  con- 
structive notice  to  a  subsequent  grantee  that 
the  land  conveyed  was  the  north  half  of  the 
league,  and  that  the  intention  was  clearly  ex- 
pressed to  convey  the  entire  north  half.— Polk 
v.  Chaison,  (Tex.)  581. 

Delivery. 

8.  A  father  consulted  W.  and  D.  as  to  wheth- 
er he  could  legally  convey  all  the  land  he 
owned,  saying  that  he  desired  to  give  it  to  de- 
fendant, his  minor  son.  W.  informed  him 
that  he  could  legally  do  so,  but  suggested  that 
he  make  a  will';  but  this  he  declined  to  do, 
saying  that  he  wanted  "to  give  it  to  him  now, 
before  his  death. "  The  deed  was  accordingly 
signed  and  handed  to  D.,  the  grantor  saying, 
"You  take  that  deed  and  file  it  for  record. n 
D.  then  suggested  that  it  might  be  prudent 
not  to  have  it  recorded  just  then,  as  the  gran- 
tor might  need  to  sell  some  portion  of  the  land 
in  order  to  support  himself.  The  grantor  then 
said,  "Tou  take  that  deed,  and  keep  it  safely. " 
D.  kept  the  deed  until  the  grantor's  death, 
when  he  filed  it  for  record.  Held,  an  absolute 
delivery  to  D.  for  the  benefit  of  defendant,  con- 
summated as  of  the  date  of  the  first  delivery, 


by  filing  for  record.— Standiford  ▼•  Standi- 
ford,  (Mo.)  886. 

Construction. 

4.  An  express  reservation  in  the  habendum 
of  a  deed  ox  a  portion  of  the  land  included  with- 
in the  description  will  prevail  over  the  grant- 
ing clause,  containing  no  such  reservation. — 
Singleton  v.  School-Dist.  No.  84,  (Ky.)  793. 

5.  A  purchaser  of  a  life-estate  at  execution 
sale  agreed  with  the  debtor's  wife  to  hold  the 
same  in  trust  for  her  and  her  children,  and  to 
convey  to  her  and  the  children  on  reimburse- 
ment of  expenses.  After  payment  he  con- 
veyed by  deed  to  the  debtor  and  his  wife, 
"representing  themselves  and  their  children.  ■ 
but  the  children  were  not  named  as  parties  in 
the  deed.  Held,  that  the  wife  held  a  life-estate 
in  the  life-estate  of  her  husband,  with  re- 
mainder to  her  children.— Herri  wether  v.  Mer- 
riwether,  (Ky.)  272. 

6.  The  granting  and  habendum  clauses  of  a 
deed  provided  that  "the  parties  of  the  first 
part,  In  consideration  of  the  sum  of  $3,500, 
*    *    *    payment  of  same  having  been  made 
by  C.  M.  Clay  [the  grantee's  father]  for  the 
grantee  herein,  have  granted,  bargained,  and 
sold    *    *    *    to  the  party  of  the  second  part 
the  lots  or  parcels  of  land  situated, "  etc.,  "to 
have  and  to  hold  said  lots  of  ground  to  the  said 
[grantee,]  and  the  children  of  hia  body  law- 
fully begotten;  but,  in  case  of  hia  death  with- 
out children  or  their  descendants,  then  to  re- 
vert to  and  descend  at  his  death  to  the  said 
C.  M.  Clay,  and  his  heirs  and  assigns,  in  fee 
forever."  Held,  that  under  Gen.  St.  Ky-.  c. 
68,  art.  1,  f  10,  providing  that  "if  any  estate 
shall  be  given  by  deed  or  will  to  any  person 
for  his  life,  and  after  his  death  to  hia  heirs,  or 
the  heirs  of  his  body,  or  his  issue  or  descend- 
ants, "  he  shall  take  only  an  estate  for  life,  with 
remainder  in  fee  to  his  heirs,  eta,  the  grantee 
took  only  a  life-estate.— Clay  v.  Cheoault, 
(Ky.)  650. 

Default. 

Setting  aside  judgment,  see  Judgment,  2. 

Delivery. 

Of  deed,  see  Deed,  8. 

DEPOSITION. 

When  taken. 

1.  Gen.  St.  Ky.  o.  118,  $  81,  providing  that 
when  a  will  is  offered  for  probate,  and  an  at- 
testing witness  is  out  of  the  state  or  unable  to 
attend,  the  court  may  cause  a  commission  to 
issue  annexed  to  the  will,  authorizing  a  depo- 
sition, does  not  apply  to  proceedings  in  the 
circuit  court  on  appeal  from  the  county  court 
in  probate  proceedings,  and  depositions  in  the 
circuit  court  may  be  taken  in  such  a  case  as  in 
any  other  civil  proceeding. --Moore's  Adm'rs 
v.  Smith,  (Ky.)  880. 

2.  The  Missouri  statutes  relating  to  deposi- 
tions provide  that  the  facts  authorizing  the 
reading  of  a  deposition  may  be  established  by 
the  testimony  of  the  deposing  witness,  or  the 
certificate  of  the  officer  taking  the  same,  and 
in  some  instances  it  is  not  necessary  that  the 
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witness  should  reside  out  of  the  county  where 
the  trial  is  had.  Held  that,  where  the  officer's 
certificate  is  not  preserved  on  the  record,  the 
appellate  court  cannot  review  an  objection 
that  there  is  nothing  to  show  that  the  wit- 
nesses were  not  within  the  jurisdiction  of  the 
court.— 8uilivan  v.  Missouri  Pac.  Ry.  Co., 
(Mo.)  852. 

Formal  objections. 

S.  An  objection  that  no  summons  had  issued 
previous  to  the  taking  of  the  deposition  pur- 
suant to  Gen.  St.  Ky.  o.  118,  §  81,  should  be 
overruled,  under  Code  Civil  Proa  Ky.  §  687, 
which  provides  that  any  objection  to  a  deposi- 
tion other  than  for  the  incompetency  or  irrel- 
evancy of  the  testimony  must  be  noted  on  the 
record  during  the  first  term  after  the  deposi- 
tion is  filed.— Moore's  Adm'rs  v.  Smith,  (Ky.) 
880. 

Use  of  adversary's  deposition. 

4.  Under  Rev.  St.  Tex.  art.  2288,  providing 
that  when  cross-interrogatories  have  been 
filed  and  answered  either  party  has  the  right 
to  use  the  depositions  on  the  trial,  a  party  who 
has  not  filed  cross-intjerrogatories  cannot  use 
depositions  taken  by  his  adversary  over  the 
latter's  objection.— San  Antonio  &  A.  P.  Ry. 
Co.  v.  Harrison,  (Tex.)  650. 

Descent  and  Distribution. 

See  Executors  and  Administrators;  Wills. 
Rights  and  liabilities  of  heirs,  see  Cove- 
nants. 

Devise  and  Legacy. 

QeeWUls. 

Dismissal. 
'Of  Appeal,  see  Appeal,  68-54. 

Dissolution. 

Of  partnership,  see  Partnership,  6-8. 

DIVORCE. 

Grounds — Cruelty. 

1.  It  is  not  a  ground  for  divorce  that  the 
wife  has  falsely  and  repeatedly  charged  the 
husband  with  adultery,  and  that  on  one  occa- 
sion she  came  near  involving  him  in  a  per- 
sonal difficulty  by  making  such  a  charge,  tnus 
causing  him  disgrace  and  mortification,  in  the 
absence  of  any  showing  that  by  reason  of  the 
temperament,  character,  or  occupation  of  the 
husband,  or  other  circumstances,  the  effect  of 
the  charges  was  to  produce  a  greater  degree 
of  mental  suffering  than  would  usually  result 
therefrom,  as  without  some  such  facts,  such 
charges,  when  made  against  the  husband,  do 
not  amount  to  cruelty.— McAlister  v.  McAlis- 
ter,  (Tex.)  294.# 

Subsequent   marriage   of  party   in 
fault. 

2.  Under  Code  Tenn.  Mill.  &  V.  %  3332,  pro- 
hibiting a  marriage  between  the  guilty  hus- 
band or  wife,  after  a  divorce  for  adultery,  and 


his  or  her  paramour,  during  the  life  of  the  for- 
mer consort,  such  a  marriage  between  parties 
domiciled  in  Tennessee,  celebrated  in  Ala- 
bama, whither  the  parties  go  solely  to  evade 
the  statute,  returning  at  once  to  Tennessee,  is 
void  in  the  latter  state,  though  valid  in  Ala- 
bama.—Pennegar  v.  State,  (Tenn.)  806.* 

DOWER. 

Election  of  devise  by  guardian,  see  Consttour 
tional  Law,  1* 

Waiver. 

1.  Plaintiff,  a  widow,  resided  with  her 
daughter  on  land  which  had  been  conveyed  to 
the  daughter  by  plaintiff's  husband  by  deed, 
in  which  plaintiff  did  not  join.  In  an  action 
for  allotment  of  dower  against  a  purchaser 
from  the  daughter,  held,  that  statements  by 
plaintiff  before  defendant's  purchase,  while 
she  resided  on  the  land,  to  the  effect  that  she 
claimed  no  interest  in  it;  that  it  belonged  to 
the  daughter;  and  that  plaintiff  "had  given 
her  up  the  land, "  such  statements  being  tes- 
tified to  by  defendant  and  another,  and  denied 
by  plaintiff,  and  the  deed  being  of  record  at 
the  time  they  were  made,  are  not  sufficient  to 
estop  plaintiff.— Davis  v.  Cornelius,  (Ky.)  471. 

Devise  in  lieu. 

2.  A  will  devising1  all  testator's  property  to 
a  trustee,  to  be  sold  and  the  proceeds  distrib- 
uted among  the  legatees,  but  providing  that 
the  family  residence  and  furniture  shall  be 
retained  for  the  use  of  his  widow  during  her 
life,  passes  to  the  widow  real  estate  within 
the  meaning  of  Rev.  St.  Mo.  §  3199,  by  which, 
if  the  testator  shall  "by  will  pass  any  real  es- 
tate to  his  wife,  such  devise  shall  be  in  lieu 
of  dower, "  unless  otherwise  declared,  or  she 
elects,  under  section  2300,  not  to  accept  its 
provisions;  and  this  is  so  although  the  home- 
stead is  exempt  from  devise,  as  the  rights  un- 
der a  homestead  exemption  and  life-estate  are 
different.— Young  v.  Boardman,  (Mo.)  48. 

8.  Under  Rev.  St  Mo.  j  8960,  providing  that 
"every  male  person  •  *  •  may  by  last  will 
devise  all  his  estate,  •  •  *  saving  the 
widow  her  dower, "  the  widow,  on  renouncing 
the  provisions  of  the  will,  is  not  confined  in 
her  election  to  dower,  but  may  take  the  ab- 
solute interest  provided  in  lieu  thereof  in  cer- 
tain cases.— Id. 

Election  by  insane  widow. 

4.  A  widow  who  is  insane  cannot  renounce 
the  provisions  of  her  husband's  will,  and  elect 
to  take  dower  or  the  statutory  provision  in 
lieu  thereof. — Id. 

5.  Under  Rev.  St.  Mo.  §  2194,  providing  that, 
"in  all  cases  when  any  widow  entitled  to  the 
benefit  of  election  under  this  chapter  shall  be 
of  unsound  mind, "  her  guardian  "may  elect" 
for  her,  such  guardian  may,  bv  writing,  "not 
accept  the  provisions  made  for  her"  by  her 
husband's  will  in  lieu  of  dower,  within  the 
meaning  of  section  2300,  as  well  as  elect  be- 
tween dower  and  the  statutory  provision  in 
lieu  thereof,  as  provided  for  in  sections  2190 
and  2192.— Id. 

6.  The  guardian  being  by  the  above  act 
given  power  to  elect  "in  the  same  manner  and 
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with  like  effect  as  said  ward  might  do  were 
she  capable, n  it  is  not  necessary  for  him  to 
procure  an  order  of  court  directing  him  to 
make" the  election.— Id. 

Allotment — Homestead. 

7.  Under  Rev.  St.  Mo.  f  9604,  providing  that 
the  commissioners  appointed  to  set  out  home- 
stead shall  also  set  out  dower,  but  that  the 
amount  of  the  dower  shall  he  diminished  by 
the  amount  of  the  widow's  interest  in  the 
homestead,  an  action  for  the  recovery  of  dow- 
er and  homestead  may  be  Joined  in  one  count, 
but  the  widow  cannot  seek  in  one  count  the 
recovery  of  homestead,  and  in  a  second  count 
the  recovery  of  dower.— Bryan  v.  Rhoades, 
(Mo.)  58. 

Druggists. 

Illegal  sales  of  liquor,  see  Intoxicating  Liq- 
UOrS*  8. 

Taxation,  for  selling  liquor,  see  Constitu- 
tional Law,  4. 

Drunkenness. 

As  defense  to  homicide,  see  Homicide,  27 
Ejection  of  drunken  passenger,  see  Carriers, 
14, 15. 

Dying  Declarations. 

See  Homicide,  29. 

EASEMENTS. 

Bee,  also,  Dedication. 

Water  easements,  see  Waters  and  Water- 
Courses. 

Obstructions. 

1.  In  an  action  to  compel  the  removal  of  ob- 
structions from  a  private  passway  from  plain- 
tiffs land  over  the  land  of  defendant,  where 
it  appears  that  the  passway  was  plain  at  the 
time  ooth  parties  bought  their  lands,  and  that 
it  had  been  in  use  more  than  50  years,  and 
was  the  only  passway  from  plaintiffs  land, 
the  presumption  is  that  its  use  was  under 
claim  of  right,  and  the  burden  is  on  defendant 
to  show  that  the  use  was  merely  permissive. 
— O'Daniel  v.  O'Daniel,  (Ky.)  688. 

2.  Dismissal  without  prejudice,  before  judg- 
ment, of  a  proceeding  in  the  county  court  by 
plaintiff  to  condemn  the  route  as  a  private 
passway,  is  no  bar  to  his  action  to  compel  the 
removal  of  the  obstructions.— Id. 

3.  The  fact  that  plaintiff's  vendor  had  al- 
lowed other  pass  ways  appurtenant  to  his 
land,  but  leading  in  another  direction,  to  be 
closed,  is  no  evidence  of  an  abandonment  of 
the  way  in  question. — Id. 

EJECTMENT. 

Bee,  also,  Adverse  Possession;  Trespass  to 
Try  Title. 

Title  to  support 

1.  Trustees  of  a  school-district,  in  an  action 
In  which  they  allege  that  they  are  the  owners 
of  the  land  ana  entitled  to  possession,  may 


prove  either  a  dedication  or  advene  posses- 
sion, or  both.— Singleton  v.  School-Diet.  No. 
84,  (Ky.)  798. 

2.  It  is  error  to  instruct  to  find  for  plaintiff 
if  defendant  has  entered  upon  a  tract  which 
had  been  recovered  of  defendant  in  another 
action  by  a  person  under  whom  plaintiff  does 
not  claim,  as  plaintiff  can  only  recover  on  the 
strength  of  his  own  title.— Bailey  ▼.  Tygart 
VaL  Iron  Co.,  (Ky.)  284. 

8.  In  an  action  by  the  children  of  R.*s  first 
wife,  to  recover  from  the  children  of  his  sec- 
ond wife  certain  land  which  they  alleged  R. 
held  as  tenant  by  the  curtesy  in  the  right  of 
his  first  wife,  it  appeared  that  R  entered  on 
the  land  under  a  title-bond  from  said  wife's 
father,  who  bad  no  title,  purchased  the  elder 
grant,  and  took  a  conveyance  to  himself;  that 
the  land,  when  he  entered,  was  worth  little, 
and  that  he  paid  as  much  or  more  than  that 
little  to  acquire  title;  that  R  conveyed  the 
land  to  defendants  as  an  advancement,  hav- 
ing already  made  advancements  to  plaintiffs. 
Held,  that  a  judgment  for  defendant*  was 
proper.— Woolfolk  v.  Richardson,  (Ky.)  83a 

Defenses. 

4.  After  land  has  been  sold  under  a  deed  of 
trust  to  secure  the  purchase  money,  and  re- 
purchased by  the  vendor,  the  vendee,  having 
retained  possession  of  the  land,  cannot  de- 
fend ejectment  by  the  vendor  on  the  ground 
of  fraudulent  misrepresentations  by  the  ven- 
dor inducing  the  first  sale,  as,  upon  discovery 
of  the  fraud,  he  should  have  repudiated  the 
purchase,  and  surrendered  possession  of  the 
land.— Crumb  v.  Wright,  (Mo.)  74. 

5.  In  such  an  action,  before  the  defendant 
can  introduce  evidence  of  the  falsity  of  plain- 
tiff's statements,  he  must  prove  the  invalidity 
of  plaintiffs  title,  which  should  be  done  by 
documentary  evidence,  or  its  equivalent, 
showing  in  whom  the  legal  title  is.— Id. 

Possession. 

6.  Where  defendant  proves  continuous  ad- 
verse possession  for  16  years  under  a  title- 
bond,  and  15  years  under  a  deed,  from  his 
vendor,  it  is  error  to  assume  in  an  instruction 
that  plaintiff  has  made  out  a  perfect  title 
from  the  commonwealth,  and  to  charge  that, 
if  defendant  has  entered  on  the  tract  covered 
by  plaintiff's  patent,  the  verdict  should  be  for 
plaintiff,  without  instructing  as  to  the  effect 
of  such  possession.— Bailey  v.  Tygart  VaL 
Iron  Co.,  (Ky.)  284. 

7.  The  question  of  champerty  bv  plaintiff 
being  raised  by  the  pleadings,  and  there  being 
evidence  that  plaintiffs  title  was  acquired 
during  defendant's  adverse  possession,  an  in- 
struction on  that  theory  should  be  given,  if 
requested.— Id. 

8.  Neither  party  proved  title  from  the  state, 
though  claim iug  under  a  common  source. 
Plaintiff  showed  possession.  Defendant 
proved  no  prior  possession,  unless  a  lease  ex- 
ecuted by  bis  predecessor  included  the  land, 
as  to  which  the  evidence  was  conflicting.  At 
plaintiff's  instance,  an  instruction  was  given 
as  to  the  possessory  title  necessary  to  a  recov- 
ery, which  did  not  define  the  effect  of  posses- 
sion under  said  lease,  if  it  included  the  dis- 
puted land.  Other  instructions  stated  that 
plaintiff  could  recover  unless  defendant,  or 


INDEX. 


921 


~£hose  under  whom  he  claimed,  hafl  held  act- 
ual possession  by  entry  previous  to  plaintiff's, 
and  that,  if  defendant  or  his  privies  had  held 
actual  possession  to  a  well-defined  boundary, 
Including  the  land  in  controversy,  by  such 
"previous  entry,  they  should  find  for  him. 
yield,  that  all  the  instructions  together  were 
•equivalent  to  a  direction  to  find  for  defendant 
If  the  lease  referred  to  included  the  land  in 
controversy,  and  the  omission  so  to  charge  in 
the  first  instruction  was  harmless.— Ratdiff 
-v.  Belfont  Iron-Works  Co.,  (Ky.)  366. 

Pleading— General  denial. 

9.  In  ejectment  by  one  claiming  under  the 
purchase  of  an  adverse  claim  to  his  wife's 
lands  by  a  husband,  the  defense  that  the  hus- 
band's  purchase  inured  to  the  wife's  benefit  is 
available  under  a  general  denial,— Hickman 
▼.  Link,  (Mo.)  600. 

Evidence. 

10.  In  ejectment,  it  is  not  error  to  exclude 
from  evidence  an  intervening  petition,  and 
the  proceedings  on  issues  thereon,  to  which 
plaintiff  is  not  a  party,  and  the  issues  in  which 
are  still  pending.— Atkison  v.  Dixon,  (Mo.) 

11.  Where  both  parties  claim  under  the 
same  patent,  plaintiff  having  showed  posses- 
sion, and  defendant  having  introduced  evi- 
dence of  an  earlier  possession  by  a  lessee  of 
his  predecessor,  plaintiff  need  not  show  ad- 
verse possession  for  15  years  in  order  to  re- 
cover.—Ratdiff  v.  Belfont  Iron-Works  Co., 
(Ky.)  866. 

Judgment— Damages  and  costs. 

12.  Judgment  in  ejectment  for  possession, 
damages,  and  costs,  against  one  who,  or  whose 
wife,  was  never  in  possession,  and  never  re- 
ceived any  of  the  rents,  though  the  wife  was 

.  a  tenant  in  common  with  the  person  in  pos- 
*  session,  is  erroneous. — La  Riviere  v.  La  Ri- 
viere, (Mo.)  840. 

Improvements. 

13.  Constructive  notice  of  title,  such  as  is 
implied  from  the  registry  of  a  deed,  is  not 
alone  sufficient  to  preclude  an  occupant  from 
the  benefits  of  the  betterment  act.— Shepherd 
▼.  Jernigan,  (Ark.)  765. 

ELECTIONS  AND  VOTERS. 

Notice— Purpose  of  election. 

1.  Under  Const.  Mo.  art.  10,  $  12,  providing 
that  any  county  incurring  any  indebtedness 
requiring  the  assent  of  two-thirds  of  the  vot- 
ers shall  before  or  at  the  time  of  doing  so, 
provide  for  the  collection  of  an  annual  tax 
sufficient  to  nay  the  interest  thereon  as  it 
falls  due,  ana  also  to  constitute  a  sinking 
fund  for  payment  of  the  principal;  and  under 
Rev.  St.  Mo.  $  6809,  and  act  1888,  amending 
sections  0806  and  6810,  referring  to  notice  of 
the  election,  and  of  the  amount  of  the  debt,— 
it  is  essential  to  the  validity  of  the  proceed- 
ings that  the  order  or  notioe  of  election,  or 
the  ballots,  shall  specify,  for  the  information 
of  voters,  the  amount  of  the  proposed  indebt- 
edness.—St.  Louis  &  S.  F.  Ry.  Co.  v.  Epper- 
son, (Mo.)  478. 


Offenses— Carrying  weapons. 

2.  Where  defendant  is  charged  with  carry- 
ing arms  within  half  a  mile  of  a  voting  place 
on  election  day,  the  presumption  is  that  the 
election  is  legal,  and  the  burden  is  on  the  ac- 
cused to  show  the  contrary.— Cooper  v.  State, 
(Tex.)  216;  Harrell  v.  Same,  (Tex.)  217. 

EMBEZZTiEMFiNT. 

Intent. 

1.  An  instruction  that,  if  defendant  con- 
verted the  money,  the  jury  would  be  author- 
ised to  infer  the  criminal  intent,  is  proper.— 
Dotson  v.  State,  (Ark.)  18. 

Indictment. 

2.  One  who  is  intrusted  with  a  horse  to  sell, 
with  the  intention  that  he  shall  give  the 
money  received  to  the  owner,  is  a  bailee,  with- 
in the  statute  of  Arkansas;  Mansf.  Dig.  $  1640, 
providing  that,  if  any  carrier  or  other  bailee 
shall  embezzle  or  convert  to  his  own  use  any 
money,  etc.,  which  shall  have  come  into  his 
possession  or  been  placed  in  his  care,  he  shall 
be  deemed  guilty  of  larceny,  although  he  shall 
not  break,  etc. ;  but,  the  proof  being  that  he 
received  a  check  which  he  collected  entirely 
in  paper  currency,  an  indictment  charging 
him  with  the  conversion  of  certain  paper  cur- 
rency and  certain  pieces  of  gold,  ana  in  an- 
other count  with  the  conversion  of  the  check, 
does  not  sufficiently  describe  the  money  con- 
verted, and,  there  being  no  embezzlement  of 
the  check,  no  conviction  can  be  had.— Id. 

EMINENT  DOMAIN. 

Jurisdiction. 

1.  Since  Rev.  St.  Tex.  art.  4182  et  seq..  pro- 
vide for  condemnation  proceedings  by  railroad 
companies  in  the  county  court,  the  district 
court  has  no  jurisdiction  to  award  condemna- 
tion in  a  suit  by  the  land-owner  against  the 
railroad  company  for  use  and  occupation.— 
Galveston  Wharf  Co.  v.  Gulf,  C.  &  S.  F.  Ry. 
Co.,  (Tex.)  687. 

Procedure. 

2.  Under  act  Ky.  April  11, 1882,  f  1 1, 10,  pro- 
viding that  when  a  turnpike  company  shall  be 
unable  to  contract  with  the  owner  for  the  pur- 
chase of  land  necessary  for  its  use  it  shall  file 
a  description  thereof,  and  may  apply  for  the 
appointment  of  commissioners,  the  statement 
filed  at  the  commencement  of  the  proceeding 
must  not  only  contain  a  description  of  the  land, 
but  must  aver  that  the  land  is  necessary  for 
the  company's  use,  and  that  it  has  been  una- 
ble to  contract  with  the  owner  for  it,  and  such 
averments  are  jurisdictional.— Portland  &  G. 
Turnpike  Co.  v.  Bobb,  (Ky.)  TO4. 

8.  Such  averments  not  being  contained  in 
the  statement  presented  to  the  county  court, 
which  is  vested  with  original  jurisdiction 
thereof,  the  proceeding  cannot  be  aided  by 
amendment  in  the  circuit  court  on  appeal, 
though  it  is  there  tried  de  novo.— Id. 

4.  But  it  is  not  necessary  to  file  a  formal  peti- 
tion according  to  the  Code  of  Practice. — Id. 

5.  In  proceedings  to  condemn  land  for  rail- 
way purposes,  the  right  of  trial  by  jury  as  to 
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the  amount  of  compensation,  guarantied  by 
Const.  Mo.  art.  12,  §  4.  Is  not  waived  by  the 
appearance  of  the  owner  before  the  judge  in 
vacation  pursuant  to  notice,  and  the  appoint- 
ment of  commissioners  at  his  request ;  and  a 
demand  for  a  jury,  after  their  report  is  filed 
and  he  has  excepted  thereto,  is  in  time.— Kan- 
sas City,  C.  &  S.  R.  Co.  v.  Story,  (Mo.)  203. 

6.  Whether  under  Rev.  St.  Mo.  art.  6,  c.  21, 
§  896,  provision  is  only  made  for  a  jury  trial 
when  a  new  appraisement  is  ordered,  is  im- 
material, as  the  constitutional  right  to  a  jury 
trial  is  not  lost  by  the  lack  of  legislation  pre- 
scribing the  mode  of  its  exercise.— Id. 

7.  Under  Rev.  St.  Mo.  art.  6,  c.  21,  §  894,  re- 
quiring a  report  of  commissioners  to  contain 
aa  specific  description  of  the  property  for 
which  damages  are  assessed, n  a  report  refer- 
ring to  the  road  as  "located  over,  through,  or 
upon "  the  land  in  question,  and  accompanied 
by  a  plat,  which,  with  the  plat  and  profile  filed 
under  the  statute  in  the  county  clerk's  office, 
fully  shows  the  location,  is  sufficiently  defi- 
nite.   Sherwood,  J.,  dissenting.— Id. 

Bight  to  compensation. 

8.  Proceedings  having  been  instituted  by  a 
city  to  extend  a  street  through  lands  of  plain- 
tiff railroad  company,  the  damages  were 
agreed  on,  and  a  decree  entered  by  consent, 
which,  after  condemning  the  land  for  street 
purposes  as  prayed  for,  provided  that  plaintiff 
"shall  have  the  right  to  keep  and  maintain  its 
present  tracks  and  switches  upon  said  land, 
and  shall  have  the  right  to  construct  such 
other  tracks,  switches,  and  turnouts  upon  said 
land,  and  across  said  street,  when  opened,  as 
it  may  deem  necessary  for  the  transaction  of 
its  business. n  Held,  that  this  privilege  was 
not  exclusive,  but  was  equivalent  merely  to 
the  ordinary  permission  given  to  railroad 
companies  to  occupy  streets  with  their  tracks, 
and  that  plaintiff  was  not  entitled  to  compen- 
sation, either  under  such  privilege  or  as  abut- 
ting owner,  for  the  incidental  injury  by  delay 
which  would  result  from  the  construction  and 
operation  of  defendant's  proposed  track  along 
the  street  and  across  plaintiff's  tracks. — Kan- 
sas City.  St.  J.  &  C.  B.  R.  Co.  v.  St.  Joseph 
Terminal  R.  Co.,  (Mo.)  826. 

9.  Such  delay,  caused  by  the  occasional  oc- 
cupation by  defendant's  trains  of  the  space  in 
the  street  where  the  tracks  of  the  two  compa- 
nies cross,  at  the  same  time  when  such  space 
is  needed  by  plaintiff  for  its  trains,  is  not  a 
taking  or  damaging  of  private  property,  inas- 
much as  both  have  an  equal  right  to  use  the 
highway.— Id. 

10.  The  fact  that  a  part  of  the  consideration 
for  the  agreement  by  which  plaintiff  consent- 
ed to  the  decree  condemning  its  land  for  the 
street  was  the  compromise  of  a  claim  against 
it  by  the  city  for  breach  of  contract  to  build  a 
depot  within  the  city  limits,  is  immaterial,  as 
it  can  afford  no  light  in  interpreting  the  de- 
cree.— Id. 

Damages. 

11.  Damages  should  not  be  "lumped, "  or  es- 
timated arbitrarily,  as  by  doubling  the  value 
of  the  land  actually  taken.— Kansas  City,  C. 
&  S.  R.  Co.  v.  Story,  (Mo.)  208. 

12.  Injury  to  a  subdivision,  through  which 
the  road  does  not  pass,  but  which  constitutes 


part  of  the  same  farm,  should  be  estimated  aa 
part  of  the  damages,  though  not  mentioned 
in  the  netttton.— Id> 

13.  Cuts  and  fills  necessary  to  "be  made  ia 
the  construction  of  the  road  ought  also  to  be 
considered  as  enhancing  the  damages. — Id.* 

EQUITY. 

See,  also,  Creditors1  Bill;  Fraudulent  Con- 
veyances; Injunction;  Mortgages;  Ffctrt- 
nership;  Receivers;  Specific  Performance; 
Trusts. 

Relief  against  judgment,  see  Judgment,  10. 

Jurisdiction. 

1.  Notwithstanding  the  provisions  of  a  win 
devising  an  income  by  a  wife  to  her  husband 
on  condition  of  his  releasing  his  estate  by  the 
curtesy,  the  income  is  subject  to  the  claims  of 
the  husband's  creditors,  and  though  a  judg- 
ment creditor  of  the  husband  may  sell  under 
execution  the  husband's  estate  by  the  cur- 
tesy* y«t,  as  the  release  will  remain  a  cloud  on 
the  title,  the  removal  of  which  will  require  a 
decree  in  equity,  and  as  the  case  is  one  of 
fraud  and  of  trust,  and  as  the  creditor  may  go 
to  a  court  of  equity  for  a  construction  of  the 
provision  of  the  will  for  the  husband,  he  may 
properly  resort  to  a  court  of  equity  for  relief 
in  the  first  instance,  at  his  election.— -Bank  of 
Commerce  v.  Chambers,  (Mo.)  88. 

2.  Where  plaintiff  has  an  adequate  remedy 
at  law,  it  need  not  be  pleaded,  in  order  to 
oust  a  court  of  equity  of  jurisdiction. — Hum- 
phreys v.  Atlantic  Milling  Co.,  (Mo.)  140. 

Reformation  of  deed. 

8.  Plaintiff  and  defendant  having  agreed  to 
divide  a  lot  owned  by  them  jointly,  the  legal 
title  to  which  was  in  plaintiff,  a  fence  divid- 
ing it  longitudinally  was  built,  and  plaintiff's 
vendee  of  one  of  the  parts  erected  a  building 
thereon.  Defendant  examined  the  premises 
while  the  vendee  was  building,  to  ascertain 
whether  she  was  encroaching  on  his  land, 
and  made  no  objection.  Ten  years  after  the 
division,  it  was  found  that  plaintiff's  deed  to 
defendant  for  his  part  of  the  lot  divided  it 
transversely,  and,  thus  divided,  the  building 
would  stand  on  defendant's  land.  Plaintiff 
testified  that  he  had  refused  to  sign  a  deed  di- 
viding the  land  transversely,  ana  instructed 
the  draughtsman  to  draw  another,  and  the 
latter  testified  that  he  must  have  given  plain- 
tiff the  first  deed  to  sign  instead  of  the  one 
drawn  later.  Defendant  had  offered  to  sell 
his  lot  according  to  the  longitudinal  division. 
Held,  that  plaintiff  was  entitled  to  a  reforma- 
tion.— Miller  v. Small,  (Ky.)  810» 

Rescission  of  contract. 

4.  Where  plaintiff  seeks  to  recover  the  pro- 
ceeds of  lands  which  he  alleges  he  owned 
and  quitclaimed,  by  mistake  as  to  his  owner- 
ship, to  defendant,  and  which  defendant,  aft- 
erwards sold,  the  value  of  plaintiff's  title  is 
immaterial,  until  the  deed  is  disposed  of.  If 
the  deed  was  fairly  obtained  without  mis- 
take or  fraud,  plaintiff  cannot  vacate  it;  es- 
pecially where  the  parties  cannot  be  restored 
to  their  former  positions.— Taylor  v.  Cayce, 
(Mo.)  832. 
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S.  Plaintiff  havinjr  alleged  that  he  had  owned 
tftie  land  for  many  yean  before  making  the 
deed,  his  knowledge  of  his  righto  in  it  will  be 
inferred.— Id. 

e.  A.  executed  a  deed  to  B..  providing  that. 
il'  at  any  time  the  premises  conveyed  should 
oease  to  be  used  for  milling  purposes,  they 
anould  revert  to  A.  B.  conveyed  to  C,  ana 
the  latter  to  the  defendant;  C.  assigning  to 
defendant  a  title-bond  which  he  had  received 
from  B.,  and  by  which  B.  covenanted  to  exe- 
cute a  general  warranty  deed  according  to  the 
deed  given  by  A.  G.  represented  to  the  de- 
fendant that  the  title  was  perfect  in  B.  Held 
that,  though  the  deed  from  A.  was  of  record, 
the  defendant  had  a  right  to  rely  on  the  rep- 
resentations of  C,  and  that,  as  the  land  was 
liable  to  revert  to  A.,  the  defendant  was  en- 
titled to  have  the  contract  between  him  and 
G.  rescinded.— Morton  v.  Clack,  (Ky.)  706. 

7.  On  a  purchase  of  land  by  a  wife,  the  deed 
by  mistake  of  the  scrivener  was  made  to  the 
husband,  who  was  afterwards  made  intoxi- 
cated, and  induced  to  sell  the  land  at  much  less 
than  its  real  value  to  one  who  had  notice  of 
the  wife's  title. .  Another,  who  was  made 
joint  grantee,  alleged  that  he  bought  a  half 
interest  of  his  co-grantee,  relying  upon  his 
statements  as  to  the  title.  The  deed  to  the 
husband  had  not  been  recorded,  and  during 
the  negotiations  the  husband  declared  that  he 
had  abandoned  his  wife,  then  in  possession  of 
the  land,  and  that  she  claimed  to  own  it. 
Meld*  that  it  was  error  in  a  decree  canceling 
the  deed  from  the  husband  to  make  the  amount 
paid  by  the  alleged  purchaser  from  the  fraud- 
ulent grantee  a  lien  on  the  land.— Kyle  v.  Pow- 
ell, (Mo.)  166. 

8.  Where  the  testimony  of  plaintiff,  In  an 
action  to  rescind  a  purchase  of  land,  made  out 
a  case  of  fraud,  and  her  testimony  was  con- 
tradicted by  that  of  defendant,  plaintiff  was 
sufficiently  corroborated  by  evidence  that  she 
was  dull,  ignorant,  and  easily  influenced,  and 
felt  herself  under  obligation  to  defendant, 
who  was  a  shrewd  business  man,  and  that  de- 
fendant represented  that  the  land  was  worth 
the  price  paid,  (1600,)  while  its  actual  value 
did  not  exceed  9900.  Following  Hunter  v. 
Owen,  9  S.  W.  Rep.  719.— Hunter  v.  Owen, 
(Ky.)  876. 

9.  The  price  paid  by  defendant  for  the  land 
is  admissible  to  repel  the  presumption  of 
fraud  from  his  demanding  an  exorbitant  price, 
but  is  not  evidence  of  value.— Id. 

10.  Evidence  that  after  negotiations  were 
completed,  and  arrangements  for  payment  had 
been  made,  defendant,  in  the  presence  of  a 
witness  who  was  not  present  at  the  negotia- 
tions, stated  to  plaintiff  that  if  she  was  not 
satisfied  she  need  not  take  the  land,  and  that 
plaintiff  expressed  her  satisfaction,  is  not 
necessarily  corroborative  of  defendant's  evi- 
dence.—Id. 

Marshaling  assets. 

11.  As  one  who  rives  a  mortgage  waiving 
homestead  retains  nis  homestead  rights  in  the 
surplus,  the  equitable  doctrine  of  marshaling 
assets  will  not  be  enforced  so  as  to  require 
the  mortgagee  on  foreclosure  to  first  resort 
to  that  portion  of  the  proceeds  representing 
the  homestead,  so  as  to  allow  other  creditors 


to  satisfy  their  claims  out  of  the  residue.— 
—White  v.  Fulghum,  (Tenn.)  501. 

Accounting. 

12.  Where  the  subject  of  controversy  is  a 
complicated,  disputed,  mutual  account  cur- 
rent, covering  a  period  of  18  years,  the  trans- 
fer of  the  case  to  equity  is  properly  made.  — 
Rogers  v.  Yarnell.  (Ark.)  022. 

IS.  Husband  and  wife  conveyed  to  defend- 
ant's grantor  In  fee  with  general  warranty 
lands  in  which  the  wife  had  a  life-estate,  and 
the  children  the  remainder.  In  ejectment  by 
the  children,  defendants  alleged  that  the  price 
had  been  invested  in  other  lands,  in  trust  for 
the  wife  and  children,  and  prayed  for  discov- 
ery of  property  afterwards  purchased.  Plain  - 
tiffs  set  forth  conveyances  in  trust,  but  al- 
leged that  the  purchases  were  made  with  the 
proceeds  of  other  property  belonging  to  their 
mother,  and  that  they  never  consented  to  any 
investments.  Held  that,  whether  the  invest- 
ments were  made  from  the  proceeds  of  the 
land  in  question  or  not,  the  pleadings  were 
sufficient  to  require  the  plaintiffs  to  account 
under  the  covenant  for  what  they  had  received 
by  descent  or  gift  from  their  parents.—  Oud- 
gell  v.  Tydings,  (Ky.)  466. 

— — —  D6CT60* 

14.  Plaintiff's  grantee  gave  a  declaration 
stating  that  be  held  80  acres  in  trust  for  six 
persons,  including  plaintiff,  each  of  whom  was 
entitled  to  a  sixth.  The  owners,  each  of  whom 
also  owned,  a  twelfth  interest  in  other  lands, 
formed  a  corporation,  and  stock  was  issued  to 
them  representing  their  interests,  including 
a  twelfth  of  the  whole  to  plaintiff,  who  re- 
fused to  accept  it,  but  who  received  various 
payments  from  the  corporation.  Plaintiff  was 
not  an  incorporator  or  officer  of  the  corpora- 
tion, but  afterwards,  for  the  purpose  of  set- 
tlement, stipulated  to  acquiesce  therein,  upon 
payment  of  the  amount  due  him,  upon  which 
the  land  should  bo  appraised,  and  ne  should 
be  allowed  to  draw  out  his  one-twelfth  inter- 
est. The  referee  found  that  plaintiff  wa» 
entitled  to  a  sixth  of  the  80  acres,  and  the  par- 
ties stipulated  to  divide  it  according  to  such 
finding.  Held,  that  plaintiff  had  a  sixth  in- 
terest in  such  80  acres.— Stark  v.  Pierce  City 
Real  Estate  Co.,  (Mo.)  877. 

15.  Plaintiff  is  not  entitled  to  a  money  judg- 
ment for  his  interest  in  lands  sold,  for  which 
notes  were  taken  in  good  faith,  and  of  which 
sales  he  claims  the  benefit,  but  the  judgment 
should  determine  his  interest  in  the  notes,  and 
direct  its  payment,  when  collected,  and  invest 
him  with  his  interest  in  the  unsold  lots.— Id. 


ERROR,  WRIT  OF. 

Bee,  also,  Appeal;  Exceptions,  Bill  of;  New 
Trtal. 

Time  of  taking. 

A  writ  of  error  is  not  barred  by  the  lapse  of 
more  than  two  years  since  the  rendition  of 
the  judgment,  when  one  of  the  plaintiffs  in 
error  is  a  married  woman,  with  whom  her 
husband  is  joined  as  a  party.— Harvey  v.  Car- 
roll, (Tex.)  384.  . 


Digitized  by 


Google 


924 


INDEX. 


Estates. 

Bee  Dower:  Easements;  Homestead;  Ten- 
ancy In  Common  and  Joint  Tenancy. 

Creation  by  deed,  see  Deed,  5,  6. 

Nature  of  estate  devised,  see  Wills,  11-14. 

Warranty  deed  by  life-tenant,  rights  of  re- 
mainder-men, see  Covenants. 

ESTOPPEL. 

In  pais,  by  license,  see  License. 

declarations,  see  Dower,  1. 

To  claim  under  mortgage,  see  Mortgages,  2. 

By  deed. 

1.  On  foreclosure  of  a  mortgage*  where  de- 
fendant alleges  fraud  on  the*  part  of  plaintiff 
in  procuring  defendant's  signature  to  the 
mortgage  of  his  homestead,  a  recital  in  the 
mortgage  that  the  agreement  was  between 
defendant,  "party  of  the  first  part,  of  the  city 
of  L.. "  etc.,  does  not  estop  him  from  saying 
that  he  was  at  that  time  living  on  his  home- 
stead in  M-.  (the  tract  in  question.)— -Evans  v. 
English,  (Ky.)  626. 

2.  A  defendant  in  ejectment,  who  introduces 
conveyances  from  plaintiff's  ancestor  to  his 
predecessor  in  title,  is  not  thereby  estopped 
from  disputing  such  ancestor's  title  to  all  the 
lands,  especially  where  he  has  been  long  in 
possession.  But  he  cannot  claim  part  of  the 
lands  under,  and  part  against,  the  same  title. 
— Cummings  v.  Powell,  (Mo.)  819. 

By  record. 

8.  E.  and  W.,  partners,  purchased  land  from 
six  owners,  no  part  of  the  price  being  paid, 
and  gave  six  notes  for  the  price  each  secured, 
by  a  lien  on  an  undivided  sixth.  E.  gave  a 
mortgage,  which  purported  to  u  convey  "the 
tract,  and  which  stated  that  his  interest  was 
the  undivided  half,  and  that  the  mortgage 
was  intended  only  to  cover  that  E.  after- 
wards purchased  w.  's  interest.  The  vendor's 
liens  were  afterwards  foreclosed  on  the  undi- 
vided five-sixths ;  the  decree  reciting  that  the 
note  for  the  other  sixth  had  been  paid  by  E., 
and  the  vendor's  lien  thereon  discharged. 
Held,  that  E.,  and  consequently  one  purchas- 
ing at  execution  sale  against  his  executors, 
with  notice  of  the  decrees  foreclosing  the 
liens  and  mortgage,  were  estopped  to  deny 
that  the  purchaser  under  those  decrees  ac- 
quired an  undivided  five-sixths  under  the  de- 
cree on  the  liens,  and  acquired  under  the  de- 
cree on  the  mortgage  an  undivided  half  to  the 
extent  of  E.'s  interest,  free  from  prior  liens 
at  the  time  of  its  entry.— Willis  v.  Smith, 
(Tex.)  688. 

In  pais. 

4.  The  fact  that  defendants  took  possession 
of  property  after  purchasing  it,  and  made 
payments  on  their  notes  given  for  the  price, 
without  objection  as  to  alleged  misrepresenta- 
tions of  the  quantity  and  value  of  the  property, 
would  not  estop  them  from  alleging  the  same 
in  an  action  on  the  notes,  such  conduct  not 
having  induced  plaintiff  to  any  action.— Mer- 
rill v.  Taylor,  (Tex.)  682. 

5.  Under  an  agreement  between  partners 
that  the  payment  by  B.  on  the  firm  debts  of  a 


stipulated  sum  for  the  property  was  to  relieve 
him  from  any  further  obligation  on  such 
debts,  and  that,  if  such  sum  was  not  needed  to 
pay  such  debts,  the  balance  should  be  paid  to 
A.,  B.  could  not  acquire  title  to  the  property 
by  purchase  at  a  foreclosure  sale  under  a 
judgment  entered  at  the  time  of  the  agree- 
ment, unless  prior  to  such  purchase  he  had 
paid  out  on  the  firm  debts  the  amount  stim- 
ulated.—Buford  v.  Ashcroft,  (Tex.)  346. 

&  One  who,  being  asked  by  an  intending 
purchaser  of  land  if  ne  has  any  claim  thereto, 
replies  that  he  has  none,  in  reliance  on  which 
statement  the  land  is  purchased,  is  estopped 
from  afterwards  setting  up  his  claim  against 
the  grantee  of  the  purchaser. — RatcUff  v. 
Belfont  Iron  Works  Co.  (Ky.)  865. 

7.  A  plea  in  ejectment  that  plaintiff  was  at- 
torney ior  the  creditor  in  an  attachment  suit 
against  P. ;  that  defendant  claims  nnder  one 
8.,  and  has  acquired  all  of  his  rights  in  the 
premises;  that  8.  was  the  purchaser  at  the 
sale  under  the  attachment  proceedings,  and 

frarohased  relying  upon  the  acts  of  the  cred- 
tor  in  attaching  and  selling  the  property,  at 
a  declaration  that  P.  was,  and  that  the  cred- 
itor was  noL  the  owner  of  the  property;  and 
that  plaintiff  acquired  his  deed  from  the  cred- 
itor with  notice,  etc.,— does  not  contain  a 
single  element  of  an  estoppel  in  pais. — Blodg- 
ett  v.Perry,  (Mo.)  891. 

8.  Evidence  to  support  such  plea,  which 
shows  that  8.  bought  at  the  sale,  relying  not 
upon  the  act  of  the  creditor  in  having  the  sale 
made,  but  upon  the  advice  of  his  own  counsel 
that  his  purchase  would  be  good,  as  the  sale 
under  that  execution  would  bar  and  estop  the 
creditor  from  asserting  title  under  any  former 
deed,  is  equally  foreign  to  the  notion  of  an  es- 
toppel.—Id. 

9.  Defendants,  to  procure  a  loan  on  the 
wife's  land,  on  which  they  were  not  then  re- 
siding, made  sworn  application  stating  that 
it  was  not  their  homestead,  which  they  claimed 
in  another  lot.  This  latter  lot  was  deeded  to 
them  and  designated  as  a  homestead  the  day 
before  the  loan  was  obtained,  but  on  the  fol- 
lowing day  was  reoonveyed  to  their  grantor. 
The  wife,  during  the  negotiations,  was  sick 
of  a  fever,  then  in  child-bed,  then  watching 
her  sick  infant  until  its  death,  and  alleged 
that  the  application  and  mortgages  were 
fraudulently  obtained  from  her,  and  that  she 
did  not  know,  and  was  not  in  condition  to 
know,  the  purpose  of  the  papers  signed  by 
her.  An  alleged  agent  of  the  loan  companv 
participated  in  obtaining  and  designating  the 
new  homestead,  but  the  mortgage  trustee 
testified  that  he  alone  was  its  agent,  and 
knew  nothing  of  that  transaction.  Held  er- 
ror to  refuse  a  charge  that  the  wife  was  es- 
topped if  plaintiffs  advanced  the  money  on 
faith  of  the  statement  that  the  land  was  not  a 
homestead.— Equitable  Mortgage  Co.  ▼.  Nor- 
ton, (Tex.)  801. 


EVIDENCE. 

See,  also,  Deposition;  Witness. 
Admissibility,  see  Creditors'  BUI,  8;  Rjcctr 

ment,  10, 11;  Trespass,  2-6;  Trespass  to 

Try  Title,  6, 7. 
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Burden  of  proof,  ratification  of  agency,  see 

Principal  and  Agent,  1. 
Competency,  aee  Payment,  2 
Declarations  of  former  owner,  see  Dedica- 
tion* S. 
In  action  to  foreclose  mortgage,  see  Chattel 
Mortgages,  7. 
criminal  prosecutions,  see  Adulteration, 
2,  3;  Criminal  Law,  18-29;  Homicide, 
28-82;  Seduction,  1. 
Materiality,  see  Libel  and  Slander,  5;  Ne- 
gotiable ln*ti%umcnts,  4. 
Objections  to,  see  Trial,  5,  6. 
Of  adverse  possession,  see  Adverse  Posses- 
sion, 4. 
damages,  see  Damages,  22. 
defectiveness  of  road,  see  Turnpikes  and 

Toll-Roads,  2. 
execution  of  mortgage,  see  Chattel  Mort> 

gages,  2. 
j  support  ejectment,  see  Ejectment,  3. 
Reception  of,  see  Trial,  2-4. 
Relevancy,  character  of  plaintiff,  see  False 

Imprisonment,  2i 
Weight  and  sufficiency,  review  on  appeal, 
see  Appeal,  80-87; 

Judicial  notice. 

1.  The  court  has  judicial  knowledge  of  the 
fact  that  the  G.,  C.  &  S.  F.,  and  the  H.  &  T. 
C,  and  others  of  the  defendant  railroads 
touch  the  same  points,  and  are  practically 
parallel,  and  necessarily  competing,  lines.— 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  State,  (fez.)  81. 

Best  and  secondary. 

2.  2  Sayles,  Rev.  St.  Tex.  art.  3190b,  $  8,  pro- 
vides that  a  copy  of  a  chattel  mortgage,  duly 


filed  for  registration,  u  shall  be  received  in 
evidence  of  the  fact  that  such  instrument 
*  *  *  was  received  and  filed  according  to 
the  indorsement  of  the  clerk  thereon;  but  of 
no  other  fact. "  Held,  that  a  copy  was  not 
admissible  to  show  the  execution  of  a  chattel 
mortgage,  where  the  absence  of  the  original 
instrument  was  not  accounted  for.— Boydston 
v.  Morris,  (Tex.)  881. 

Hearsay. 

&  Where  evidence  is  the  result  of  volumi- 
nous facts,  or  of  the  inspection  of  many  books 
and  papers,  the  inspection  of  which  cannot 
conveniently  take  place  in  court,  or  where  a 
witness  has  inspected  the  accounts  of  parties, 
though  not  allowed  to  give  evidence  of  their 
particular  contents,  he  will  be  allowed  to 
apeak  of  the  general  balance  or  result  of  such 
examination,  and  such  statement  is  not  hear- 
say.—Masonic  Mut.  Ben.  Soc.  v.  Lackland, 
(Mo.)  896. 

4.  Where  plaintiff  in  trespass  to  try  title 
claims  through  a  deed  from  defendant's  an- 
cestor, which  defendant  alleges  to  be  a  for- 

Sery ,  and  to  have  been  procured  by  fraud,  evi- 
ence  of  conversations  with  such  ancestor 
and  the  grantee  in  such  deed,  concerning  the 
circumstances  of  the  execution  of  the  deed 
after  the  grantee  had  parted  with  his  title,  is 
inadmissible.— Bullock  v.  Smith,  (Tex.)  687. 

Declarations  and  admissions. 

5.  In  an  action  for  the  death  of  a  boy,  caused 
by  injuries  received  under  a  horse  car,  his 


declarations  as  to  how  he  got  under  the  car, 
made  at  the  scene  of  the  accident,  and  when 
first  picked  up,  are  admissible  in  evidence, 
but  his  declarations  made  after  he  had  been 
removed,  and  the  persons  connected  with  the 
accident  have  separated,  and  in  answer  to 
questions  as  to  how  he  got  injured,  are  inad- 
missible, though  made  only  a  short  time  after 
the  accident.— Leahey  v.  Cass  Ave.  &  F.  G. 
Ry.  Co.,  (Mo.)  58  • 

6.  In  such  case  evidence  that  a  disinterested 
by-stander  shouted  "Murder  I  "after  the  acci- 
dentals inadmissible.— Id. 

7.  The  issues  being  as  to  the  existence  of  a 
deed  alleged  to  have  been  made  by  J.  to  B.,  a 
married  woman,  as  her  separate  estate,  the 
inventory  of  J.'s  estate,  filed  and  sworn  to  by 
B.  and  her  husband,  J.'s  administrators,  in 
which  is  included  as  property  of  the  estate 
the  same  property  conveyed  by  the  alleged 
deed,  is  competent  as  a  declaration  against  in- 
terest, but  not  conclusive  as  to  B.'s  claim.— 
Clapp  v.  Ingledow,  (Tex.)  462. 

8.  Testimony  as  to  the  contents  of  a  letter 
written  by  one  member  of  a  firm  to  another, 
showing  the  purpose  for  which  a  pretended 
purchase  from  a  failing  debtor  was  made,  is, 
in  a  contest  between  the  firm  and  other  cred- 
itors as  to  the  validity  of  such  purchase,  com- 
petent as  an  admission,  though  at  the  time  of 
giving  the  testimony  the  witness,  to  whom 
the  letter  was  written,  has  ceased  to  be  a  mem- 
ber of  the  firm.— Wills  Point  Bank  v.  Bates, 
(Tex.)  848. 

Opinion  evidence. 

9.  A  farmer,  who  has  lived  within  200  or  800 
feet  of  a  railroad  culvert  all  his  life,  and  who 
has,  without  objection,  described  it,  and  testi- 
fied that  it  was  too  small  for  the  amount  of 
water  that  had  to  pass  through  it,  may  testi- 
fy concerning  the  result  of  an  examination 
made  by  him  as  to  its  capacity  to  carry  away 
waters  accumulated  in  time  of  freshet,  though 
be  has  no  knowledge  of  engineering.— Mc- 
Pherson  v.  St  Louis,  LM.&S.  Ry.  Co.,  (Mo.) 
846. 

10.  The  defense  in  a  suit  against  the  railroad 
for  causing  the  death  of  an  engineer  of  the 
road  being  that  the  wash-out  was  caused  by  an 
extraordinary  rain-storm,  it  is  proper  to  ask  the 
same  witness,  "Did  the  traces  of  this  storm, 
which  were  found  next  morning,  show  to  vou 
that  it  was  anything  greater  than  storms  that 
you  have  seen  before! n  and  his  negative  an- 
swer is  admissible.— Id. 

Documents. 

11.  Though  the  entries  against  a  depositor 
in  his  bank  pass-book  may  be  admissible  in 
a  controversy  between  him  and  the  bank,  they 
are  not  admissible  as  against  a  third  person, 
inasmuch  as  they  are  not  original  entries.— 
Wills  Point  Bank  v.  Bates,  (Tex.)  848. 

12.  Where  all  the  deeds  under  which  a  party 
claims  refer  to  a  certain  map,  the  copy  of  a 
map  so  designated,  from  the  record  of  deeds, 
is  competent  evidence,  when  no  other  map 
can  be  found  on  record,  and  said  map  is  in- 
dexed four  times  for  the  same  book  and  page, 
and  has  been  recognized  as  correct  by  the  city 
and  others  for  many  years.— Smith  v.  City  of 
Navasota,  (Tex.)  414. 
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Ancient  Instrument. 

13.  Testimony  of  an  attorney  that  he  and 
the  clerk  have  searched  the  records  with  dili- 
gence, and  cannot  find  the  papers  nnder  which 
a  sheriff's  deed  was  executed  40  years  before, 
together  with  evidence  that  they  were  with- 
drawn by  a  firm  of  lawyers,  one  of  whom 
moved  away  years  ago,  and  the  other  dis- 
claims all  knowledge  of  them,  warrants  the 
court  to  whose  records  the  papers  belong  in 
admitting  the  sheriff's  deed,  as  an  ancient  in- 
strument, without  further  proof  of  the  sher- 
iff's authority  to  make  it— Ruby  t.  Von  Volk- 
enberg,  (Tex.)  514.* 

Parol  evidence. 

14.  A  parol  agreement  forming  part  of  the 
compromise  of  an  action  may  be  proved, 
though  in  fulfillment  of  the  compromise  a 
judgment  is  entered  also,  the  judgment  not 
embodying  or  mentioning  the  parol  agree- 
ment.—East  Line  &  R.  R.  R.  Co.  v.  Scott, 
(Tex.)  99. 

Evidence  at  former  trial. 

15.  The  testimony  of  a  deceased  witness  on 
a  former  trial  cannot  be  shown  by  the  state- 
ment of  facts,  prepared  for  the  purposes  of 
an  appeal,  signed  by  the  attorneys,  and  ap- 
proved by  the  presiding  judge,  none  of  whom 
recollect  it— Dwyer  v.  Rippetoe,  (Tex.)  668. 

Competency  and  relevancy. 

16.  In  an  action  by  an  assignee  of  time- 
checks  and  due-bills  given  to  laborers  em- 
ployed in  the  construction  of  a  railroad,  a  wit- 
ness may  testify  to  statements  made  by  an 
agent  of  the  railroad  company  to  the  effect 
that  the  company  owed  the  contractor  $2,000,- 
000,  and  that  the  checks  sued  on  were  all 
right,  and  were  a  lien  on  the  road;  such  evi- 
dence being  drawn  out  on  cross-examination 
by  defendants  themselves,  and  there  being 
nothing  to  show  that  it  was  not  responsive  to 
questions  asked. — San  Antonio  &  A.  P.  Ry. 
Co.  v.  Cockvill,  (Tex.)  708. 

17.  When  a  judgment  has  been  reversed  on 
appeal,  in  a  subsequent  suit,  as  against  a  de- 
fendant who  was  not  a  party  when  the  judg- 
ment was  rendered,  it  is  res  inter  alios  acta, 
and  inadmissible  in  evidence.— Atkison  v. 
Dixon,  (Mo.)  163. 

18.  w  here  defendant  alleges  fraudulent  mis- 
representations of  the  value  of  land  and  per- 
sonal property  purchased  by  him,  evidence  of 
the  value  of  adjoining  lands  is  properly  ex- 
cluded.—MerriU  v.  Taylor,  (Tex.)  582. 

Evidence  made  competent  by  that 
of  adversary. 

19.  Where  plaintiff  charges  defendant  with 
fraud  in  obtaining  property  of  which  defend- 
ant is  in  possession  under  a  sale  under  a  deed 
of  trust,  and  plaintiff  offers  the  deed  of  trust 
in  evidence  for  a  limited  purpose,  defendant 
may  introduce  the  same  in  evidence  to  explain 
his  possession  and  to  disprove  fraud.— Willis 
v.  Smith,  (Tex.)  683. 

EXCEPTIONS,  BILL  OF. 

See,  also,  Appeal;  Error%  Writ  of;  New 
Trial. 


Signing. 

1.  A  certificate  reciting  that  the  foregoing 
bill  is  presented  on  the  first  day  of  the  term, 
pursuant  to  an  order  entered  last  term,  by 
counsel  for  defendant,  and  that  "no  counsel 
appearing  for  the  plaintiffs,  I  am  unable  to  re- 
member the  testimony  as  given  upon  the  hear- 
ing, but  1  have  no  reason  to  doubt  it  is  cor- 
rectly set  forth,"  and  therefore  said  bill  is 
signed,  will  not  admit  of  the  consideration  of 
questions  arising  on  the  evidence.— Kansas 
City,  8.  &  M.  R.  Co.  v.  Oyler,  (Ark.)  7». 

3.  A  bill  of  exceptions  signed  and  filed  as  a 
part  of  the  record  during  term-time  will  not 
be  disregarded  where  objection  is  made  for 
the  first  time  after  the  cause  has  been  sub- 
mitted in  the  supreme  court  that  the  signa- 
ture of  the  judge  was  obtained  by  undue  prac- 
tice, and  where  the  affidavit  of  the  latter 
shows  that  he  knew  the  contents  of  the  bilL 
—East  Line  &R.R.C0.7.  Culberson,  (Tex.) 

Excessive  Damages. 

See  Damages,  16*19. 

EXECUTION. 

See,  also,  Attachment;  Judicial  Soles. 

Sale. 

1.  An  execution  sale  in  mortgage  foreclos- 
ure, made  at  the  April  term,  lm\  on  an  exe- 
cution issued  in  February,  1864,  to  April  term, 

1864,  and  turned  over  by  the  then  sheriff  to 
his  successor,  is  valid :  as  no  term  was  held 
in  the  county  from  September,  186ft,  to  April, 

1865,  and  act  March  23, 1868,  provided  that  an 
execution  and  the  lien  of  the  levy  should  re- 
main in  full  force  until  a  term  of  court  in  the 
county  where  the  property  could  be  sold.  An 
actual  levy  of  such  execution  was  not  neces- 
sary.—Tierney  v.  Spiva,  (Mo.)  433. 

2.  A  sale  by  a  United  States  marshal  under 
an  execution  from  a  United  States  court, 
made  before  the  door  of  the  United  States 
court-house,  instead  of  the  door  of  the  court- 
house of  the  county  in  which  the  land  is  sit- 
uated, is  void,  and  incapable  of  ratification, 
and  may  be  collaterally  attacked.— Moody's 
Heirs  v.  Moeller,  (Tex.)  737. 

3.  A  mistake  of  a  sheriff  by  which  he  sells 
lsnd  for  more  than  the  debt,  interest,  and 
costs,  is  waived  by  the  execution  debtor  re- 
fusing to  receive  the  excess,  and  direct-in*  its 
repayment  to  the  purchaser.— Thomas*  AdnVr 
v.  Thomas'  Adm'x,  (Ky.)  282. 

4.  Where  the  proceeds  of  land  sold  under  or- 
der of  court  to  satisfy  a  vendor's  lien,  and 
which  brings  less  than  two-thirds  of  its  ap- 
praised value,  are  insufficient  to  satisfy  such 
lien,  the  vendor  may  have  a  decree  tor  the 
sale  of  the  equity  of  redemption  of  the  vendee, 
the  rights  of  third  parties  not  having  inter- 
vened, under  Gen.  St.  Ky.  p.  978,  §  4,  provid- 
ing that  if  a  judgment,  in  pursuance  of  which 
a  sale  is  made,  Is  not  satisfied  by  such  sale, 
the  right  of  redemption  given  in  such  cases 
may  be  sold  in  satisfaction  of  the  residue  of 
such  judgment. —Crittenden  v.  Beck,  (Ky.) 
806. 

5.  Judgment  was  rendered  on  a  bail-bond  in 
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favor  of  the  state  without  notice  to  the  bu  re- 
ties.  No  levy  was  pointed  out  by  the  county 
attorney.  The  sureties  did  not  know  of  the 
j  udgment.  No  demand  was  made  on  them  for 
payment  or  a  levy.  They  had  personal  prop- 
ertv  more  than  sufficient  to  pay  the  costs. 
Land  valued  at  about  $7,000  was  sold  at  exe- 
cution sale  for  $10.  Held,  that  a  verdict  hold- 
ing the  sale  invalid  for  irregularities  and  in- 
adequacy ofprice  will  be  affirmed.— Weaver 
v.  Nugent,  (Tex.)  468. 

6b  In  an  action  to  set  aside  an  execution 
sale  for  irregularities  and  inadequacy  of  price, 
a  charge  that  if  the  inadequacy  was  caused  by 
any  act  of  the  execution  debtors,  or  by  their 
direction,  it  would  be  no  ground  for  setting 
aside  tbe  sale,  and  that  the  irregularities  must 
be  shown,  and  also  that  they  caused  the  inad- 
equacy, and  were  not  caused  by  the  debtors, 
•was  proper.— Id. 

7.  In  the  absence  of  notice  to  tbe  plaintiff 
in  execution,  or  the  purchaser  at  a  sale  there- 
under, that  part  of  the  land  purchased  was 
covered  by  an  unrecorded  title-bond,  the  levy 
and  sale  pass  title  to  the  land,  the  legal  title 
thereto  being  in  the  execution  defendant. — 
Wright  v.  Lassiter,  (Tex.)  295. 

Beturn  of  writ. 

8.  Under  Rev.  St  Mo.  1879,  f  2838,  an  exe- 
cution may  issue  returnable,  at  plaintiff's  op- 
tion, either  to  the  first  or  second  term  after 
its  issuance;  and,  in  the  absence  of  a  showing 
to  the  contrary,  it  will  be  presumed  that  the 
sheriff  who  sold  under  the  execution  complied 
with  the  law.— Blodgett  v.  Perry,  (Mo.)  891. 

9.  Under  Rev.  St.  Tex.  art.  177,  requiring 
the  sheriff's  return  to  u  describe  the  property 
attached  with  sufficient  certainty  to  identify 
it, "  a  levy  describing  two  tracts  of  land  each 
as  a  certain  tract  containing  150  acres,  more  or 
less,  on  which  is  located  the  new  town  of  M., 
in  L.  county,  state  of  Texas,  along  the  line  of 
the  said  S.  A.  &  A.  P.  Ry.,  including  all  of 
the  right,  title,  and  interest  of  said  railway 
company  in  and  to  any  and  all  town  lots  and 
blocks  heretofore  laid  off  upon  said  tract,  said 
interest  being  such  as  has  Deen  deeded,  sold, 
released,  or  contracted  to  said  railway  com- 

§any,  or  to  any  person  as  trustee  for  them,  by 
.  B.  M.,  of  F.  county,  Tex.,  less  such  portions 
as  have  been  heretofore  legally  disposed  of  by 
them,  and  donated  and  set  apart  for  right  of 
way  and  depot  purposes,  is  insufficient,  since, 
if  it  intended  to  describe  a  survey,  it  should 
have  pointed  out  what  survey  was  meant,  or, 
if  not,  it  should  have  described  each  lot  and 
block  intended.  As  it  stands,  it  would  com- 
pel a  sale  in  mass.— San  Antonio  &  A.  P.  Ry. 
Co.  v.  Harrison,  (Tex.)  556. 

Bedemption. 

10.  Where  land  is,  after  the  time  for  re- 
demption expires,  sold  by  the  purchaser  to 
the  widow  and  administratrix  of  the  debtor, 
who  has  died  since  the  sale,  in  the  absence  of 
evidence  that  the  purchase  was  made  for  the 
debtor's  benefit,  or  that  the  administratrix 
had  funds  of  the  estate  with  which  to  redeem, 
her  purchase  will  not  redound  to  the  benefit 
of  the  debtor's  heirs  and  creditors.— Thomas* 
Adm'r  v.  Thomas1  Adm'x,  (Ky.)  282. 


Sheriffs  deed. 

11.  The  successor  of  a  sheriff  who  has  sold 
land  under  execution  can  convey  to  the  pur- 
chaser without  a  certificate  from  his  pred- 
ecessor that  the  purchase  money  has  oeen 
paid,  as  Rev  St.  Ky.  c  86,  art  18,  §  10,  unlike 
act  Ky.  Feb.  11,  1809,  does  not  require  such 
certificate-.— Id. 

12.  Land  sold  at  sheriff's  sale,  in  the  debt- 
or's life-time,  may  be  conveyed  after  his 
death,  when  the  statutory  time  for  redemp- 
tion has  expired.— Id. 

18.  A  sheriff's  deed,  duly  executed  and  re- 
corded, which  properly  recites  a  judgment 
ordering  the  sale  of  the  land  described  in 
plaintiff's  petition,  and  describes  the  land  by 
adjoiners,  with  the  number  of  va/ras  and 
acres,  sufficiently  describes  the  land,  and,  at 
a  distance  in  time  of  40  years,  will  be  pre- 
sumed to  cover  the  proper  land,  the  petition 
being  lost.— Ruby  v.  Von  Voikenberg,  (Tex.) 
514. 

14.  In  ejectment,  defendant  claimed  under 
S.,  who  had  purchased  at  an  attachment  sale. 
Many  years  after  the  death  of  S.,  who  had 
never  received  a  deed  from  the  sheriff  for  the 
land  purchased  by  him  at  the  sale,  defendant 
instituted  an  ex  parte  proceeding  against  the 
sheriff,  and  without  any  notice  to  plaintiff, 
who  claimed  under  an  earlier  conveyance,  ob- 
tained an  order  directing  the  sheriff  to  exe- 
cute a  deed  to  defendant  as  assignee  of  S. 
Held,  that  the  deed  so  executed  was  of  no 
force  whatever,  as  against  plaintiff.— Blodgett 
v.  Perry,  (Mo.)  891. 

EXECUTORS  AND  ADMIN- 
ISTRATORS. 

See,  also,  Wills. 

Actions  against,  see  IAmUaMon  of  Actions,  9. 

Allowance  of  claims. 

1.  It  is  not  essential  that  a  claim  by  the  ad- 
ministrator of  a  deceased  wife  against  her 
husband's  estate  for  money  advanced  by  her 
to  him  in  their  life-times  be  presented  to  the 
executor  before  it  can  be  audited  and  allowed 
in  a  suit  to  sell  realty  to  pay  debts  of  the  tes- 
tator.—Orr's  Adm'r  v.  OrrTs  Bx'r,  (Ky.)  640. 

2.  The  assignees  of  a  judgment  for  money, 
and  foreclosing  a  vendor's  lien  therefor,  after 
defendant  had  died,  in  ignorance  that  the 
judgment  had  become  dormant,  filed  an  affi- 
davit of  the  death,  and  obtained  an  order  of 
sale  against  the  administrator,  as  allowed  by 
Rev.  St.  Tex.  art.  2276,  and  the  land  was  sold, 
and  they  became  purchasers.  Article  2036 
provides  that  no  judgment  shall  be  rendered 
on  a  claim  for  money  against  an  estate,  which 
has  not  been  legally  presented  to  the  admin- 
istrator, and  rejected;  and  article  2275,  that, 
where  a  sole  defendant  dies  after  judgment, 
execution  shall  not  issue,  but  the  judgment 
shall  be  proved  up  and  paid  in  due  course  of 
administration.-  Held,  that  the  assignees 
could  not  petition  the  district  court  to  revive 
the  judgment,  set  aside  the  sale,  and  enforce 
the  lien,  without  having  first  presented  the 
judgment  as  a  claim.— Jenkins  v.  Cain,  (Tex.) 
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8.  It  having  been  shown  that  the  commis- 
sioner, in  making  distribution  of  the  assets  of 
a  deceased  partner's  estate,  converted  into 
money,  had  paid  more  to  the  other  creditors 
in  proportion  to  their  demands  than  to  the 
firm,  of  whose  funds  deceased  had  used  large 
sums  for  private  purposes,  the  court  ordered 
the  commissioner  to  first  make  the  firm  equal 
in  the  pro  rata  distribution  of  any  other  as- 
sets collected.  Held,  that  this  was  not  such 
a  final  order  as  would  preclude  the  firm,  upon 
ascertaining  that  the  undistributed  assets 
were  insufficient  to  make  it  equal,  from  com- 
pelling the  other  creditors  to  refund.— Ma- 
sonic Sav.  Bank  v.  Bangs'  Adm'r,  (Ky.)  638. 

Accounting. 

4.  The  administrator  having  made  a  partial 
settlement,  it  was  error,  In  the  reference  to 
the  master,  to  direct  him  to  take  as  the  basis 
of  the  accounting  the  inventory  and  account 
of  sales,  and  to  credit  the  account  by  such 
claims  as  were  shown  not  to  have  been  lost 
by  neglect,  and  by  such  disbursements  as 
were  properly  made,  as  the  partial  settlement 
was  prima  facie  evidence  in  favor  of  the  ad- 
ministrator.— Alvis  v.Ogleshy's  Ex'rs,  (Tenn.) 
818. 

5.  It  was  error  to  direct  the  master  to  disal- 
low credits  for  debts  paid  after  they  had  be- 
come barred  by  limitations,  which  were  al- 
lowed the  administrator  in  the  partial  settle* 
ment,  there  being  no  evidence  of  the  circum- 
stances causing  the  delay.— Id. 

6.  Code  Tenn.  $  3776,  which  provides  that 
actions  against  executors  and  administrators 
on  their  oonds, "  and  all  other  cases  not  ex- 
pressly provided  for, "  shall  be  barred  if  not 
brought  within  10  years,  applies  to  a  bill  in 
equity  by  distributees  to  surcharge  and  fals- 
ify an  administrator's  account,  and  to  recover 
distributive  shares;  the  statute  of  limitations 
under  the  Code  being  made  to  operate  on  the 
cause,  and  not  on  the  form,  of  the  action. 
Sxodgrass,  J.,  dissents.— Id. 

7.  The  right  of  action  as  to  the  distributees 
accrued,  as  to  the  assets  then  in  his  hands,  at 
the  time  he  was  by  law  required  to  make  dis- 
tribution.— Id. 

8.  There  being  no  statutory  limitation  of  the 
time  within  which  an  administrator  may  be 
cited  to  an  account  of  his  trust,  the  lapse  of 
more  than  16  years  since  the  appointment  of 
an  administrator  c.  t  a.,  during  which  no  ac- 
count has  been  filed  or  proceedings  taken, 
will  not  bar  a  motion  for  an  account  by  the 
legatees,  the  eldest  of  whom  is  25  and  the 
youngest  10  years  old,  when  the  answer  of 
the  administrator  shows  that  he  still  has  per- 
sonalty of  the  estate  in  his  hands,  and  that  he 
had  until  the  year  previous  collected  rents 
from  the  realty  of  his  testator.  —  Main  v. 
Browne,  (Tex.)  671. 

Sale  of  land. 

0.  Under  Code  Tenn.  $$  8105,  8106,  giving 
the  chancery  and  circuit  courts  jurisdiction 
of  a  bill  for  sale  of  a  decedent's  land  in  case 
of  deficiency  of  personalty,  and  section  4980, 
subsec.  6,  and  sections  5005,  5045,  giving  the 
county  court  jurisdiction  to  sell  property  of 
insolvent  estates,  and  the  circuit  court  con- 
current jurisdiction  with  the  chancery  and 
county  .courts  to  sell  decedent's  lands  to  pay 


debts  where  the  personal  assets  are  insuffi- 
cient, and  the  chancery  court  concurrent  ju- 
risdiction with  the  circuit  and  county  court* 
for  that  purpose,  the  county  court  has  juris- 
diction of  a  bill  for  the  sale  of  a  decedent's 
realty  for  payment  of  debts  when  the  per- 
sonal estate  is  insufficient,  though  there  is  no 
suggestion  that  the  estate  is  insolvent. — 
Davis  v.  Davis,  (Tenn.)  863. 

10.  An  executor  sola  land  of  his  testator, 
the  validity  of  the  sale  depending  on  the  ex- 
istence of  debts  due  from  the  estate.  The 
taxes  of  the  estate  amounted  annually  to 
about  $800,  and  at  least  part  of  one  year's 
taxes  were  due  at  testator's  death,  which, 
with  part  of  the  taxes  for  another  year,  were 

Said  during  the  executor's  continuance  in  of- 
ee.  Another  sum  was  probably  paid  by  the 
executor.  The  executor,  on  the  day  before 
the  taxes  first  mentioned  were  paid,  borrowed 
money  for  that  purpose,  mortgaging  land  of 
the  estate.  The  administratrix,  who  succeed- 
ed the  executor  at  his  death,  reported  that 
the  estate  owed  a  considerable  sum  when  she 
became  administratrix,  all  which  she  had 
paid  except  some  taxes  accruing  since  her  ap- 
pointment. Held  sufficient  evidence  to  jus- 
tify a  verdict  that  the  estate  was  indebted  at 
the  time  of  the  sale.— Blanton  v.  Mayes,  (Tex.) 
453. 

11.  Such  a  sale  would  be  valid  if  debts  ex- 
isted, whether  the  executor  properly  used  the 
proceeds  or  not.— Id. 

12.  Whether  the  purchaser  bought  the  land 
in  good  faith,  believing  it  to  be  sold  for  the 
payment  of  debts,  is  immaterial,  when  the 
jury  have  found  that  debts  actually  existed ; 
and  instructions  given  and  evidence  admitted 
on  that  issue,  if  improper,  are  not  ground  for 
reversal. —Id. 

Actions  against — Judgment. 

18.  The  failure  of  an  executor  to  plead  the 

Sneral  statute  of  limitations  will  not  invaii- 
te  a  judgment  against  him.— Poetlethwaite 
v.  Ghiselia,  (Mo.)  482, 

Exemplary  Damages. 

See  Damages,  2-8. 

EXEMPTIONS, 

From  taxation,  see  Taxation,  4-6. 

Who  entitled  to. 

1.  A  housekeeper  who  has  determined  to  re- 
move from  the  state,  whose  family  have  al- 
ready gone,  hut  who  still  remains  at  his  home 
for  business  reasons,  intending  soon  to  follow 
his  family,  is  entitled  to  the  exemption  men- 
tioned.—Stirman  v.  Smith,  (Ky.)  181. 

Property  exempt. 

2.  Under  Gen.  St.  Ky.  1888,  p.  481,  exempt- 
ing from  levy  two  cows  and  calves  belonging 
to  a  bonajtde  housekeeper  with  a  family,  a 
levy  on  the  only  cow  and  calf  of  such  a  house- 
keeper is  illegal,  though  he  has  heifers  not  ex- 
empt primarily,  and  does  not  offer  to  deliver 
them  or  any  other  property  to  the  officer,  in 
lieu  of  the  cow  and  calf,  before  the  sale.— Id. 

8.  Gen.  St.  Ky.  1888,  p.  031,  providing  that  if  a 
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debtor  select  a  hone  worth  more  than  $100,  or 
a.  cow  and  calf  worth  more  than  $60,  the  same 
shall  be  appraised,  and  sold  if  appraised  at 
more  than  that  sum,  and  that  amount  paid  to 
the  debtor,  does  not  apply  where  a  debtor 
owns  only  two  cows  and  calves,  as  they  are 
exempt  regardless  of  their  value,  and  no  se- 
lection is  required  of  the  debtor.— Id. 

Experts. 

See  Evidence,  9, 10. 

Factors  and  Brokers. 

Option  deals,  see  Qarrvkng,  8, 8. 

FALSE  IMPRISONMENT. 

What  constitutes. 

1.  Charles  F.  Moore  was  arrested  on  a  capias 
from  another  county  for  the  arrest  of  Charley 
Moore,  for  theft.  Plaintiff  testified  that  he 
protested  his  innocence,  and  warned  the  sher- 
iff that  he  should  seek  redress.  When  taken 
to  the  other  county  he  was  not  identified  as 
the  person  desired.  Held  sufficient  to  sus- 
tain a  judgment  for  false  imprisonment— Ry- 
tourn  v.  Moore,  (Tex.)  898. 

Evidence. 

2.  Defendant  cannot,  to  show  good  faith  and 
the  extent  of  damages,  ask  a  witness  whether 
plaintiff  was  not  at  and  before  the  time  of  the 
arrest  regarded  by  the  community  as  a  dead- 
beat,  a  violator  of  law,  and  a  fugitive  from 
justice,  and  whether  he  had  not  been  frequent- 
ly confined  in  jail.— Id. 

Je  CHENS* 

Of  attorneys,  see  Attorney  and  Client,  2. 
secretary  of  state,  see  States  and  State  Of- 
ficers,*. 

Foreclosure. 

Of  mortgages,   see   Chattel  Mortgages,  7; 
Mortgages,  5-10. 

Former  Jeopardy. 

See  Criminal  Law,  4. 

Fraud. 

Bee  Fraudulent  Conveyances. 
In  sale  of  goods,  see  Sale,  tM. 
Of  assignor,  before  assignment,  see  Assign- 
ment for  Benefit  of  Creditors,  2. 
Setting  aside  deed,  see  Equity,  ft, 7. 

FRAUDS,  STATUTE  OF. 

Agreement  to  settle  boundaries,  see  Bound- 

aries,  2. 
Enforcement  of  oral  contract  for  sale  of  land, 

see  Specific  Performance,  8. 

Promise  to  answer  for  debt  of  an- 
other. 
1.  The  president  and  cashier  borrowed  of 

their  bank  money  which  they  loaned  to  a 
v.l0s.w.—  59 


failing  debtor  of  the  bank,  and  of  the  presi- 
dent. A  mortgage  was  given  by  the  debtor, 
and  the  mortgaged  property  turned  over  to 
the  mortgagees  with  authority  to  sell.  The 
president,  who  had  charge  of  the  property 
and  of  the  proceeds,  promised  that  the  debt 
to  the  bank  would  be  paid,  and  relying  there- 
on the  directors  made  no  effort  to  collect  it 
otherwise.  Held,  that  the  right  of  the  bank 
to  recover  of  the  president  rested  on  his  ex* 
press  or  implied  promise  as  its  officer  to  se- 
cure the  debt  to  the  bank,  and  to  obtain  its 
payment  out  of  the  property  acquired  by  him, 
and  not  on  his  promise  to  answer  for  the  debt 
of  another,  and  the  statute  of  frauds  was  una- 
vailing. — Apperson'sEx'x  v.  Exchange  Bank, 
(Ky.)  801. 

Contracts  to  be  performed  in  a  year. 

2.  As  an  agreement  to  employ,  whether  for 
an  indefinite  period,  to  be  fixed  by  the  prom- . 
isee,  or  for  life,  may  be  performed  within  a 
year,  it  is  not  within  the  statute  of  frauds.— 
East  Line  &  R.  R.  R.  Co.  v.  Scott,  (Tex.)  99.# 

FRAUDULENT  CONVEY- 
ANCES. 

See,  also,  Chattel  Mortgages;  Creditors'  Bill. 

What  constitutes. 

1.  Where  the  debtors  testify  as  to  the  hon- 
esty of  their  intentions  in  making  the  sale, 
the  question  of  fraud  is  properly  left  to  the 
jury.— Weaver  v.  Nugent,  (Tex.)  458. 

2.  Where  defendants  testified  that  the  sale 
of  their  land  to  their  brother,  taking  notes  in 
payment,  was  to  pay  their  debts,  an  instruction 
that  if  the  brother  knew  of  a  judgment  against 
his  sisters,  and  that  it  was  unsatisfied,  and 
that  the  purchase  left  his  sisters  insolvent, 
the  sale  was  fraudulent  in  law,  is  not  correct. 
—Id, 

S.  A  voluntary  conveyance  in  fraud  of  ex* 
isting  creditors,  recorded  on  the  day  of  its  ex- 
ecution, is  not  void  as  to  future  creditors  be- 
cause the  grantor  afterwards  engages  in  ex- 
tensive speculations,  and  soon  becomes  in- 
solvent; Rev.  St.  Tex.  art.  24fi6,  providing 
that  a  voluntary  conveyance,  void  as  to  prior 
creditors,  shall  not  on  that  account  merely  be 
void  as  to  subsequent  creditors.— Lewis  v. 
Simon,  (Tex.)  654.* 

Consideration. 

4.  A  negotiable  promissory  note  is  a  valua- 
ble consideration  for  a  deed,  especially  where 
the  Insolvency  of  the  maker  is  not  shown. — 
Weaver  v.  Nugent,  (Tex.)  458. 

5.  A  husband  being  insolvent,  and  having 
only  certain  land,  his  wife's  brother  advanced 
him  various  sums  to  pay  his  debts  and  educate 
his  children,  }n  consideration  of  which  the 
husband  conveyed  the  land  to  the  brother  in 
trust  for  the  wife.  Held,  that  the  deed  was 
supported  by  a  valid  consideration.— Dixon  v. 
Lyne,  (Ky.)  469. 

—  To  debtor's  wife. 

6.  As  against  the  husband's  creditors,  it 
will  be  presumed  that  land  purchased  by  the 
wife  is  paid  for  with  money  to  which  the  hus- 
band is  entitled,  and  is  liable  for  his  debts,  in 
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the  absence  of  allegation  and  proof  that  the 
money  with  which  she  paid  for  the  land  wae 
her  separate  estate.— Treadway  v.  Turner, 
(Ky.)  816. 

7.  Defendant  oonveyed  to  his  wife  two 
tracts  of  land,  on  which  his  father  had  a  lien 
to  secure  payment  of  a  debt  owing  to  plaintiff. 
The  father  soon  after  released  the  lien.  An- 
other tract  was  purchased,  as  alleged,  by  de- 
fendant's son,  wno  had  it  conveyed  to  his 
mother,  and  another  tract  was  purchased,  to 
be  convened  in  the  same  manner.  The  nego- 
tiations for  the  purchases  were  conducted  oy 
defendant,  who  made  or  had  the  money.  The 
son  worked  on  the  home  farm,  and  had  no 
means  outside  the  products  of  his  labor.  Not 
a  greater  sum  was  made  in  any  year  than  was 
sufficient  to  clothe  the  family.  Held,  that  the 
conveyances  to  the  wife  were  in  fraud  of  cred- 
itors, except  to  the  extent  of  the  homestead 
righto  of  the  wife.— MoAdams  v.  Mitchell, 
(Ky.)  813. 

8.  A  voluntary  conveyance  by  a  husband  to 
his  wife  cannot  be  held  fraudulent  as  to  cred- 
itors, where  both  testify,  by  deposition,  that 
at  the  time  he  had  ample  means  to  pay  all  his 
debts,  and  they  are  not  cross-examined  or 
contradicted,  and  where  they  asked,  and,  on 
objection,  were  refused,  a  postponement  of 
the  trial,  that  they  might  appear  and  testify 
more  fully.— Dixon  v.  Sanderson,  (Tex.)  535. 

Bights  of  creditors. 

9.  Accommodation  indorsers  may,  on  as- 
suming the  payment  of  the  note,  take  in  satis- 
faction of  their  liability,  at  its  fair  value, 
property  of  the  principal  debtor,  who  is  in- 
solvent, as  they  are  to  oe  regarded  as  credit- 
ors, and  not  as  mere  purchasers.— State  v. 
Mason,  (Mo.)  179. 

10.  Though  lands  of  a  judgment  debtor 
which  have  been  conveyed  in  fraud  of  credit- 
ors, and  which  have  since  passed  to  purchas- 
ers for  value  without  notice,  cannot  be  reached 
by  the  creditors,  yet  lands  neld  by  the  fraud- 
ulent vendees,  into  which  the  proceeds  of  the 
former  lands  have  passed,  may  be  so  reached. 
—Treadway  v.  Turner,  (Ky.)  81ft. 

Action  to  set  aside. 

11.  A  creditor  cannot  sue  in  equity  to  set 
aside  as  fraudulent  a  conveyance  by  his  debt- 
or, or  one  made  by  a  third  party  at  his  in- 
stance, of  property  belonging  to  the  debtor, 
until  after  judgment  against  the  debtor,  and 
a  return  of  nulla  bona,  or  after  a  proceeding 
against  the  property  by  attachment.— Kyle  v. 
O'Neil,  (Ky.)  275. 

12.  Where  more  than  a  year  has  elapsed 
since  the  death  of  a  judgment  debtor  who  is 
alleged  to  have  oonveyed  land  in  fraud  of  cred- 
itors, and  administration  has  not  been  grant- 
ed on  his  estate,  the  creditor  need  not  obtain 
a  return  of  nulla  bona  before  resorting  to 
such  land.— Treadway  v.  Turner,  (Ky.)  810. 

18.  A  petition  in  an  action  to  set  aside  a 
conveyance  to  a  wife  of  land  by  her  husband, 
as  made  with  intent  to  defraud  creditors,  need 
not  aver  actual  fraud  on  the  part  of  the  wife; 
such  a  conveyance  of  property,  obtained  with 
her  husband's  means,  being  constructively 
fraudulent  —  Jordan  v.  Buschmeyer,  (Mo.) 
616. 

14.  On  such  petition  and  answer,  alleging 


that  the  land  was  purchased  with  the  sepa- 
rate estate  of  the  wife,  if  justified  by  the  evi- 
dence, a  decree  for  the  relief  prayed  may  be 
rendered  on  a  general  finding  that  plaintiff 
is  entitled  to  the  relief  sought.— Id. 

GAMING. 

In  public  places. 

1.  Pen.  Code  Tex.  art.  856,  relating  to  gam- 
ing, provides  that  ua  private  room  in  aa  inn 
or  tavern  is  not  within  the  meaning  of  public 
places,  unless  such  room  is  commonly  used 
for  gaming. "  Held,  that  a  room  in  aa  inn, 
provided  for  the  accommodation  of  guests, 
which  is  engaged  temporarily  for  the  purpose 
of  private  gaming,  and  not  for  a  guest's  hab- 
itation or  abode,  is  not  a  tt private  room ;  "par- 
ticularly where  the  person  who  so  engages  it 
has  other  apartments  in  the  same  inn,  which 
he  occupies  as  his  abode.— Comer  t.  Slate, 
(Tex.)  lto. 

Options — Recovery  of  profits. 

2.  Though  a  contract  for  the  future  delivery 
of  wheat,  intended  only  aa  a  speculation  on 
the  probable  difference  In  price,  no  actual  de- 
livery being  contemplated,  is  illegal,  vet  a 
sum  representing  the  margins  deposited  and 
the  profits  realised  in  the  deal,  paid  over  by  one 
of  the  parties  to  the  broker  who  negotiated  the 
transaction,  to  be  by  him  paid  to  the  other, 
can  be  recovered  in  an  action  by  the  latter 
against  the  broker.— Floyd  v.  Patterson,  fTex.) 

8.  Plaintiff  sued  L.  and  F.  &  Co.,  for  mar- 
gins on  a  sale  of  wheat,  alleging  that,  while 
L.  was  nominally  agent  for  F.  &  Co.  in  mak- 
ing the  contract,  he  was  in  fact  a  partner,  and 
that  they  were  brokers  for  the  real  party  to 
the  transaction.  The  evidence  of  defendants 
was  they  were  not  partners,  and  that  F.  & 
Co.  dealt  as  principals,  though  there  was  suf- 
ficient proof  that  they  allowed  L.  to  represent 
them  to  be  brokers.  There  was  no  evidence 
that  any  other  person  wss  connected  with  the 
transaction,  or  that  defendants  had  received 
any  sum  representing  the  profits  of  the  deal 
from  any  one.  if  eld,  that  a  verdict  for  plain- 
tiff against  all  of  the  defendants  should  be 
set  aside  for  Insufficient  evidence  to  charge 
F.  &  Co.  as  brokers.— Id. 


Garnishment. 


seeOred- 


Remedy  by,  instead  of  creditors*  bill, 
Uor8rBUl,  1. 

GIFTS. 

Inter  vivos. 

1.  A  parol  gift,  by  an  infant  heir,  of  his  in- 
terest in  a  Texas  head-right  certificate,  is  in- 
valid.—Harvey  v.  Carroll,  (Tex.)  334. 

2.  A  claim  was  filed  by  an  administrator  of 
a  deceased  wife  against  her  husband's  estate, 
for  money  advanced  by  her  to  him  in  their 
life-times.  It  was  alleged  that  in  1853  she  al- 
lowed him  to  use  her  money  in  the  erection  of 
a  house  on  his  land,  under  the  agreement  that 
it  should  belong  to  her,  and  descend  to  her 
heirs.  When  her  husband  died,  in  1886,  he 
devised  no  part  of  his  estate  to  tne  claimant, 
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who  was  his  wife's  only  heir,  she  having  died 
in  1878.  There  was  evidence  that  testator, 
about  the  time  the  house  was  built,  stated 
that  he  received  the  money  under  the  agree- 
ment as  alleged.  No  demand  was  made  for 
the  money  until  the  claim  was  filed.  Held 
that,  in  view  of  the  long  period  of  acquies- 
cence by  the  wife  and  her  representative,  the 
evidence  was  insufficient  to  rebut  the  legal 
presumption  that  the  money  was  a  gift,  and 
not  a  loan.— Orr's  Adm'r  v.  Orr»s  Bx'r,  (Ky.) 
440. 

Grand  Jury. 

Incompetency  of  member,  plea  in  abatement, 
see  Criminal  Law,  2. 

Guaranty. 

Promise  to  answer  for  debt  of  another,  see 
Frauds,  Statute  of,  1. 

GUARDIAN  AND  WABD. 

Bond— Trust  companies. 

Under  2  Acts  Ky.  1883-84,  p.  280,  providing 
that  the  capital  of  the  Louisville  Safety  Vault 
A  Trust  Company  shall  be  taken  and  consid- 
ered as  the  surety  required  by  law  for  the 
faithful  performance  or  its  duties,  and  other 
security  shall  not  be  required  upon  its  ap- 
pointment to  any  of  the  offices  or  duties  to  be 
assumed  by  it,  in  a  proceeding  by  it  as  guard- 
ian of  infants  for  sale  of  their  land  ana  rein- 
vestment, if  the  bond  required  by  statute  in 
such  cases  Is  necessary,  one  given  by  the  com- 
pany in  the  name  of  the  president  is  sufficient. 
— Phalan  v.  Louisville  Safety  Vault  &  Trust 
Co.,  (Ky.)  10. 

HABEAS  CORPUS. 

Hearing  and  determination. 

Where  defendant  pleaded  guilty,  and  the 
court  assessed  his  punishment,  and  remanded 
him  to  await  sentence,  but  on  the  next  day, 
concluding  that  the  indictment  charged  only 
a  misdemeanor,  caused  the  plea  to  be  with- 
drawn, the  indictment  quashed,  and  the  cause 
held  for  the  action  of  the  grand  jury,  no  in- 
quiry can  be  had  nnder  the  writ  of  habeas 
corpus  as  to  whether  or  not  the  court  erred  in 
its  action.— In  re  Barnett,  (Ark.)  492. 

Harmless  Error. 

See  Appeal,  43-51. 

Hearsay  Evidence. 

See  Evidence,  8, 4. 

HIGHWAYS. 

Work  on  road — Notice. 

1.  In  a  prosecution  under  Mansf .  Dig.  Ark. 
1 6907,  for  neglecting  to  attend  at  the  time  and 
place  designated  by  the  road  overseer  to  work 
on  a  public  road,  in  obedience  to  the  overseer's 
warning,  without  having  furnished  a  substi- 


tute or  paid  a  money  consideration,  it  was  er- 
ror to  charge  that  defendant  was  entitled  to 
three  days'  notice  of  such  time  and  place,  but 
that  he  might  waive  his  right  by  attending  In 
obedience  to  a  shorter  notice,  since,  if  there 
was  not  three  days'  notice,  or  if  defendant  at- 
tended, he  was  innocent  of  the  crime  charged. 
—Ford  v.  State,  (Ark.)  14. 

Injury  from  defects. 

2.  A  traveler  on  a  public  highway  who  falls 
into  an  excavation  cannot  recover  for  the  in- 
juries thereby  sustained,  if  he  was  lacking  in 
ordinary  care  and  prudence,  although  such 
excavation  was  left  unguarded.— Schonhofl v. 
Jackson  Branch  R.  Co.,  (Mo.)  618.+ 

HOMESTEAD. 

Allotment  to  widow,  see  Dower,  7. 
Mortgage,  see  Estop-pel,  1,  9. 
Partition  during  minority  of  children,  see 
Partition,  1. 

Acquisition. 

1.  Rev.  St.  Tex.  arts.  2848-2866,  inclusive, 
relating  to  homesteads,  and  providing  that  a 
homestead,  not  being  within  a  town  or  oity, 
included  in  a  larger  tract,  may  be  set  apart 
by  filing  for  record  in  the  office  of  the  clerk 
of  the  county  court  an  instrument  of  writing 
containing  a  description  of  the  part  claimed 
as  exempt,  has  no  application  to  city  lots :  and 
such  a  paper,  designating  an  unimproved  city 
lot,  on  which  the  family  never  resided,  will 
not  destroy  the  right  of  exemption  as  to  other 
property  actually  used  as  a  homestead,  as 
-against  a  mortgagee  having  knowledge  that 
it  was  being  so  used.— Pellat  v.  Decker,  (Tex.) 
696. 

2.  In  1880  and  1881  M.  resided  on  a  lot  whioh 
he  claimed  as  the  property  of  another,  in 
whioh  he  had  an  interest.  He  had  an  inde- 
terminate purpose  to  occupy  it  as  a  home  at 
some  future  time,  if  it  were  freed  from  litiga- 
tion. In  1882  he  lived  at  a  mill  which  he  was 
operating,  his  family  living  elsewhere.  In 
December,  1882,  or  January,  1888,  he  began 
the  erection  of  another  mill  ana  dwelling, 
stating  his  intention  to  occupy  the  place  as  a 
homestead,  and  actually  doing  so  in  May  or 
June,  1883,  followed  by  his  wife  in  August. 
Held,  that  this  property  was  not  subject  to 
the  lien  of  a  judgment  rendered  in  May,  1888; 
M.'s  intention  to  occupy  having  been  bona 
fide.— Van  Ratclift  v.  Call,  (TexJ  578. 

8.  Judgment  was  obtained  against  M.  and 
his  father  as  surety,  and  execution  was  levied 
on  the  letter's  realty.  During  the  existence 
of  the  execution  lien  the  father  died,  and  his 
estate  was  partitioned  among  M.  and  other 
heirs.  Held,  that  the  lien  having  attached  to 
M.'s  portion  before  it  descended  to  him,  he 
cannot,  as  against  such  lien,  assert  a  home- 
stead right.— Meader  v.  Meader,  (Ky.)  651. 

Conveyance. 

4.  Under  Code  Tenn.  $  2114a,  providing  that 
a  homestead  shall  not  be  alienated  without  the 
joint  consent  of  husband  and  wife,  evidenced 
by  conveyance  executed  as  required  for  mar- 
ried women,  conveyance  by  the  nusband  alone, 
to  whioh  the  wife  assents  verbally,  will  not 
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deprive  her  of  her  homestead  right— Collins 
v.  Baytt,  (Tenn.)  512.* 

5.  A  foreclosure  sale  under  a  mortgage 
waiving  homestead  does  not  extinguish  the 
right  of  homestead  in  the  surplus.— -White  v. 
Fulghum,  (Tenn.)  501. 

Abandonment. 

6.  The  removal  of  the  wife  with  her  husband 
from  the  homestead,  after  a  conveyance  by 
the  husband,  to  which  she  verbally  assented, 
is  not  an  abandonment  of  her  right.  Over- 
ruling Levison  v.  Abrahams,  14  Lea,  886.— 
Collins  v.  Baytt,  (Tenn.)  512* 

7.  Testimony  that  a  homestead  was  rented 
for  a  year,  on  account  of  the  ill  health  of  the 
wife ;  that  there  was  no  intention  to  leave  the 
state,  but  always  an  intention  to  return  to  the 
homestead  at  the  expiration  of  the  lease.— is 
sufficient,  though  contradicted  as  to  intention, 
to  sustain  a  finding  that  there  was  no  aban- 
donment.—C.  B.  Carter  Lumber  Co.  v.  Clay, 
(Tex.)  208.* 

8.  A  debtor  made  an  assignment,  and  after- 
wards filed  a  petition  to  be  allowed  to  share 
in  the  proceeds  of  a  house  and  lot  sold  under 
a  judgment,  claiming  to  have  a  homestead 
right,  which  he  had  never  conveyed  or  relin- 
quished, though  he  admitted  that  at  the  date 
of  the  assignment  he  was  temporarily  absent 
from  such  property.  The  answer  alleged  that 
the  debtor  had  before  the  assignment  perma- 
nently abandoned  the  property,  and  purchased 
other  property  to  which  he  nad  removed  as 
his  home.  In  his  reply  the  debtor  denied  that 
he  had  purchased  other  property  as  a  resi- 
dence, but  did  not  deny  that  he  resided  per- 
manently elsewhere.  Held  that,  on  the  plead- 
ings, the  debtor's  right  to  a  homestead  must 
be  regarded  as  having  been  abandoned.— Mar- 
shall v.  Appiegate,  (Ky.)  805. 

HOMICIDE. 

Bailable  offense,  see  Bail. 

Murder. 

1.  One  who  willfully  and  unlawfully  inflicts 
a  wound  not  in  itself  mortal,  but  from  which, 
and  the  erroneous  treatment  by  a  physician, 
the  wounded  person  dies,  is  guilty  of  murder. 
—Sharp  v.  State,  (Ark.)  228. 

2.  Evidence  that  defendants  and  others 
banded  together  to  take  deceased  from  his 
room  and  whip  him  *,  that  one  night  they  forc- 
ibly carried  him  from  his  sleeping  room,  and 
beat  him ;  and  that  on  the  next  day  his  dead 
body,  lacerated  with  switches,  was  found 
wrapped  in  a  quilt,  with  the  skull  fractured, 
three  ribs,  the  collar-bone,  and  an  arm  broken, 
and  with  switches  and  sticks  lying  near  by,— 
is  sufficient  to  sustain  a  verdict  of  murder,  al- 
though it  does  not  appear  by  whom  the  fatal 
blow  was  struck.— Green  v.  State,  (Ark.)  266. 

8.  An  instruction  that  an  intentional  killing 
is  murder  in  the  first  degree,  without  any 
qualifications  as  to  malice  or  deliberation,  is 
erroneous.— State  v.  Herrell,  (Mo.)  887. 

4.  Defendant  and  deceased  engaged  in  a 
fight,  were  separated,  and  defendant  went 
into  a  neighboring  store,  remaining  there  10 
minutes.  On  emerging,  defendant  said  he 
could  "lick  any  s of  a  b—  over  there, n 


pointing  towards  the  place  where  deceased 
was;  and,  on  being  tola  by  his  companion  to 
go  home,  said,  **  Give  me  the  knife,  and  I  will, " 
and  also  said,  ttI  will  go  over  there  and  kill 

the  d s of  a  b- — . "    Defendant  was 

handed  something  by  his  companion,  and, 
after  moving  away,  returned  to  the  building 
where  deceased  was,  and  insisted  on  entering, 
saying  he  had  lost  a  button  in  it.  Deceased 
then  appeared,  and  struck  defendant  with  a 
board.  Defendant  grappled  with  and  fatally 
stabbed  him.  The  fight  had  occurred  outside. 
Held,  that  a  verdict  of  murder  in  the  second 
degree  was  warranted.  —State  v.  Woods,  (  Mo.) 
157. 

5.  A  witness,  whom  the  evidence  showed  to 
be  at  least  an  accomplice,  and  who  lived  at 
the  house  of  deceased,  with  defendant,  who 
was  deceased's  son,  testified  that  he  was  ap- 
proaching the  house,  when  he  heard  the  re- 
port of  a  gun,  and  saw  defendant  standing* 
near  the  house,  with  a  gun  in  his  hand,  and 
his  mother  running  towards  the  house;  that 
defendant  then  went  to  the  spot  where  the 
body  was  afterwards  found,  pointed  the  gun 
down,  and  fired  again;  that  witness  was  in- 
duced by  threats  and  offers  to  promise  "not 
to  tell  it. "  Deceased's  gun  was  found,  con- 
taining the  shell  of  a  recently  discharged  car- 
tridge, and  near  the  body  was  a  shell  exactly 
similar.  The  gun  was  kept  in  the  house,  and 
equally  accessible  to  witness  and  defendant 
A  daughter  testified  that  her  mother  was  with 
her,  a  mile  from  the  place,  at  the  time.  There 
was  no  motive  for  the  killing.  Held,  that  the 
accomplice  was  not  sufficiently  corroborated 
to  warrant  a  conviction.— Stonard  v.  State, 
(TexJ  442.* 

6.  Defendant  and  another  went,  armed  with 
rifles,  to  a  place  where  deceased  was  at  work, 
and  shot  him,  and  then  fled  precipitately. 
There  was  no  evidence  of  motive.  It  was  not 
known  what  transpired  at  the  time  of  the  kill- 
ing ;  and  some  of  the  chambers  in  a  pistol  with 
which  deceased  was  armed  were  found  empty. 
Held,  that  failure  of  the  court  to  charge  on 
murder  in  the  second  degree  warranted  the 
reversal  of  a  conviction  of  murder  in  the  first 
degree.— Blocker  v.  State,  (Tex.)  489. 

Intent. 

7.  Instructions  that  defendant  Is  guilty  of 
murder  if  he  inflicted  the  wounds  charged 
"with  the  intent  formed  in  the  mind  at  the 
time  of  the  injuries  to  take  deceased's  life,  * 
and  that  "an  unlawful  act  coupled  with  mal- 
ice, and  resulting  in  death,  will  not  of  itself 
constitute  murder  in  the  first  degree^  but 
"the  killing  must  have  been  intentional,  after 
deliberation  and  premeditation, n  are  correct 
as  to  the  intent— Green  v.  State,  (Ark.)  2fi& 

8.  An  instruction  that  the  quality  of  the 
homicidal  act  is  the  same,  whether  perpe- 
trated with  or  without  felonious  intent,  pro- 
vided the  perpetrator  "brought  on  the  diffi- 
culty or  voluntarily-entered  into  the  same,1' 
is  error.— State  v.  Herrell,  (Mo.)  887.* 

Manslaughter. 

9.  On  trial  for  murder,  the  evidence  showed 
that  defendant  and  deceased  had  a  quarrel, 
and  that  deceased  was  advancing  on  defend- 
ant in  a  threatening  manner,  with  a  stone  in 
his  hand, when  defendant  shot  him.  Held*  that 
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an  instruction  on  manslaughter  in  the  second 
degree,  based  on  the  theory  that  the  killing 
was  without  design  to  effect  death,  "but  in  a 
cruel  or  unusual  manner,  "was  improper,  but 
that  an  Instruction  on  manslaughter  in  the 
fourth  degree  should  have  been  given.— State 
▼.  SUlts,  (Mo.)  614. 

10.  Shortly  before  the  killing  defendant  and 
deceased  quarreled  and  cursed,  but  who  be- 
gan it,  or  for  what  cause,  did  not  appear.  No 
blows  were  struck  until  defendant  stabbed 
deceased,  saying,  "I  will  not  take  it  any 
longer. "  Defendant,  when  arrested,  had  knife 
cuts  in  his  coat,  which  he  said  he  did  not 
know  were  there  until  the  morning  after  the 
killing,  and  did  not  know  when  they  were 
made.  Held>  that  the  homicide  was  not  re- 
duced to  manslaughter  on  account  of  sudden 
passion,  under  Pen.  Code  Tex.  arts.  598,  596, 
providing  that  Insulting  words  or  gestures 
are  not  adequate  causes  for  sudden  passion.— 
Olore  v.  State,  (Tex.)  248. 

Justifiable  homiolde. 

11.  Under  Pen.  Code  Tex.  art  670,  making 
homicide  to  prevent  theft  at  night  justifiable, 
it  is  error  to  omit  to  instruct  the  Jury  as  to  the 
meaning  of  the  word  u  night, "  where  the  evi- 
dence shows  that  the  killing  occurred  at  or 
after  sunset.— Laws  v.  State,  (Tex.)  220. 

12.  It  is  not  error  to  instruct  the  jury  that 
if  defendant  killed  deceased  in  the  execution 
of  a  previously  formed  intent,  and  not  to  pre- 
vent the  theft,  such  killing  would  not  be  justi- 
fied, though  done  in  the  night-time,  and  while 
deceased  was  committing  a  theft.— Id. 

18.  A  charge,  on  a  murder  trial,  that  ade- 
quate cause  means  "such  as  would  commonly 
produoe  a  degree  of  anger,  rage,  resentment, 
or  terror,  in  a  person  of  ordinary  temper,  suf- 
ficient to  render  the  mind  incapable  of  cool 
reflection ; "  that  insulting  words  or  gestures, 
or  an  assault  so  slight  as  to  show  no  intention 
to  inflict  pain  or  Injury,  are  not  adequate 
causes;  and  that  an  assault  causing  pain  and 
bloodshed,  a  serious  personal  conflict,  in 
which  deceased  used  weapons,  eta,  though 
defendant  was  the  aggressor,  provided  such 
aggression  was  not  for  the  purpose  of  killing, 
or  insulting  words  or  conduct  towards  defend- 
ant's wife,  are  adequate  causes, — is  correct. — 
Miller  v.  State,  (Tex.)  445. 

14.  A  charge  in  the  language  of  Rev.  Code 
Tex.  arts.  569  et  seq.,  that  **  homicide  is  justi- 
fiable, also,  iu  the  protection  of  the  person 
against  any  other  unlawful  and  violent  at- 
tack besides  those  mentioned;  *  *  *  and 
in  such  cases  all  other  means  must  be  resorted 
to  for  the  prevention  of  the  injury;  and  the 
killing  must  take  place  while  the  person 
killed  is  in  the  very  act  of  making  such  un- 
lawful and  violent  attack,  "—is  correct.— Id.* 

15.  On  indictment  for  murder,  there  being 
evidence  that  defendant,  as  an  officer,  at- 
tempted to  arrest  a  person  committing  a 
breach  of  the  peace,  when  he  was  resisted 
and  assaulted  by  deceased,  whom,  in  the  re- 
sulting fight,  he  shot,  it  is  error  in  the  charge 
to  limit  defendant's  right  to  use  a  deadly 
weapon  to  an  occasion  of  self  defense,  as  it  is 
the  duty  of  an  officer  when  resisted  by  force 
In  his  lawful  attempt  to  make  an  arrest  to  use 
force  sufficient*  not  only  to  protect  himself, 


but  to  overcome  resistance  and  effect  his  pur- 
pose—State v.  Dierberger,  (Mo.)  168. 

16.  Evidence  of  adulterous  intercourse  for 
a  long  time  between  deceased  and  defendant's 
mother,  of  which  defendant  was  fully  cog- 
nisant, is  inadmissible,  and  the  fact  consti- 
tutes no  justification.— State  v.  Hen-ell,  (Mo.) 
387. 

Self-defense. 

17.  It  is  error  to  refuse  to  instruct  that  un- 
der Pen.  Code  Tex.  art.  570,  killing  would  be 
justifiable  if  done  to  prevent  maiming,  and 
that  the  homicide  may  take  place  at  anv  time 
while  the  offender  is  mistreating  with  vio- 
lence the  person  in jured,  though  he  may  have 
completed  the  offense ;  it  being  a  question  for 
the  jury  whether  deceased  was  still  mistreat- 
ing defendant  with  violence  when  the  shot 
was  fired.— High  v.  State,  (Tex.)  388. 

18.  Where  the  evidence  warrants  the  hypo- 
thetical case  stated,  that,  prior  to  the  shoot- 
ing, the  deceased  forcibly  seized  defendant's 
money,  or  that  which  defendant  fairly  and 
reasonably  believed  was  his,  and  refused  to 
return  such  money,  and  that  when  defendant 
returned  to  where  deceased  was,  he  returned 
only  for  the  purpose  of  making  a  quiet  and 
peaceable  demand  for  the  money,  and  did 
make  such  demand,  not  contemplating  that  it 
would  result  in  a  difficulty  causing  death  or 
serious  bodily  injury,  ana  afterwards  shot 
and  killed  the  deceased,  a  charge  that  it  would 
be  u  either  murder  in  the  second  degree,  or 
manslaughter,  or  justifiable  homicide, n  ac- 
cording as  the  jury  should  find  other  facts,  is 
erroneous,  such  facts  showing  a  case  of  justi- 
fiable homicide.— Johnson  v.  State,  (Tex.)235. 

19.  It  is  error  to  refuse  to  charge  that  if  de- 
fendant returned  with  an  honest  intention  to 
demand  of  deceased  the  return  of  money  whioh 
defendant  honestly  believed  deceased  had 
wrongfully  taken  from  him,  and  that  deceased 
in  refusing  such  demand  unlawfully  attacked 
defendant,  so  as  to  cause  the  latter  reasonably 
to  believe  that  he  was  in  danger  of  serious 
bodily  harm,  and  that,  acting  on  such  belief, 
he  fired  the  fatal  shot,  he  would  be  justified, 
where  the  evidence  warrants  the  hypotheti- 
cal case  stated.  —Id. 

20.  It  is  error  to  refuse  to  charge  that  if 
defendant  re-entered  the  room  where  deceased 
was,  intending  to  renew  or  provoke  a  diffi- 
culty with  deceased  in  order  to  get  a  pretext 
to  kill  him,  and,  after  entering,  declined  the 
combat  and  retreated,  he  would  have  a  right 
to  defend  himself  against  any  attack  there- 
after made  on  him,  when  there  is  some  evir 
denoe  on  whioh  to  base  such  an  instruction.— 
Id.* 

21.  Defendant,  a  depot  officer,  acting  with- 
in his  authority,  ordered  deceased  off  the  plat- 
form, and  put  his  hand  against  him  to  push 
him.  They  cursed  each  other,  and  deceased 
shook  his  fist  in  defendant's  face,  and,  as  de- 
fendant pushed  it  away,  struck  him  in  the 
mouth,  knocking  out  a  tooth,  and  sending  him 
staggering  several  feet  against  a  oar.  As 
soon  as  defendant  recovered,  he  drew  a  pis- 
tol and  shot  deceased,  who  was  within  a  few 
feet,  with  his  fist  doubled  up,  and  arm  drawn 
back  as  if  to  strike  again.  Held,  that  the 
jury  should  have  been  Instructed  that  if  de- 
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fendant  had  received  serious  bodily  injury, 
and,  believing  that  the  danger  of  receiving 
additional  bodily  injury  was  threatening  and 
Imminent,  shot  and  killed  deceased,  the  kill- 
ing was  justifiable,  under  Fen.  Code  Tex.  art 
570,  permitting  homicide  in  self-defense  to 
prevent  murder,  maiming,  or  serious  bodily 
injury.— High  v.  State,  (Tex.)  238  * 

23.  A  refusal  to  charge  that "  if  the  homicide 
was  committed  in  protection  of  the  person 
against  an  attack  which  produced  a  reasona- 
ble expectation  or  fear  of  death,  or  some  seri- 
ous bodily  injury,  then  it  would  not  be  neces- 
sary for  the  party  so  attacked  to  resort  to  any 
other  means  before  killing  his  assailant, "  is 

S roper,  in  the  absence  of  evidence  as  to  self- 
efense.— Miller  v.  State,  (Tex.)  445  * 

23.  The  evidence  showed  that  defendant  and 
deceased  had  had  a  quarrel,  and  that  deceased 
was  advancing  on  defendant  In  a  threatening 
manner,  with  a  stone  in  his  hand,  when  de- 
fendant shot  him.  Held,  that  an  instruction 
that  if  defendant  brought  on  the  difficulty 
terminating  in  the  homicide  by  his  own  will- 
ful and  unlawful  act,  or  of  his  own  free  will 
and  inclination,  he  could  not  set  up  the  plea 
of  self-defense,  no  matter  how  imminent  his 
peril,  is  erroneous.  Rat,  C.  J,  dissenting. 
—State  v.  Stilts,  (Mo.) 614  * 

24.  An  instruction  that  if  defendant  at  the 
time  purposely  sought  deceased,  in  order  to 
bring  on,  and  did  voluntarily  enter  into,  a  com- 
bat with  him,  with  the  intent  to  kill  him,  or 
do  him  great  bodily  harm,  then  the  law  of 
self-defense  could  not  be  pleaded  in  defend- 
ant's behalf,  is  correct.  —  State  v.  Herrell, 
(Mo.)  887.* 

Indictment. 

25.  An  indictment  is  insufficient  which  fails 
to  charge  that  the  killing  was  done  feloniously, 
deliberately,  etc.,  and  such  failure  is  not  sup- 
plied by  the  allegation  that  the  assault  was 
made  feloniously,  nor  by  the  concluding 
words,  that  defendant  "feloniously,  deliber- 
ately, " etc.,  "did  kill  and  murder, "  etc.— Id. 

Insanity  as  defense. 

26.  Evidence  of  insanity  having  been  intro- 
duced and  withdrawn  by  defendant,  it  is  prop- 
er to  charge  that  there  is  no  evidence  of  in- 
sanity on  which  the  jury  can  acquit.— State  v. 
Stevens,  (Mo.)  172. 

Intoxication  as  defense. 

37.  Under  Pen.  Code  Tex.  art.  40a,  provid- 
ing that  intoxication  shall  not  constitute  any 
excuse  for,  nor  mitigate  the  degree  or  pen- 
alty of,  crime,  but  that  temporary  insanity, 
produced  by  use  of  ardent  spirits,  may  be  giv- 
en in  evidence  to  determine  the  degree  of  mur- 
der, defendant  cannot  complain  or  an  instruc- 
tion that  intoxication,  produced  by  recent  vol- 
untary use  of  ardent  spirits,  is  no  excuse  for 
crime,  nor  does  intoxication  mitigate  either 
the  degree  or  penalty  of  crime,  the  jury  being 
further  told  that  they  could  consider  defend- 
ant's mental  condition  in  determining  the  de- 
gree of  murder,  if  they  found  defendant  guilty. 
— Clore  v.  State,  (Tex.)  242.* 

Evidence — Corpus  delicti. 

28.  After  the  shooting  of  deceased  by  de- 
fendant, deceased  having  been  attended  by 


physicians,  and  having  died  at  a  physician's 
office  on  the  following  day,  the  proof  of  the 
corpus  delicti  is  insufficient,  where  no  one 
who  attended  him  or  was  present  at  bis  death 
was  called  to  testify  as  to  the  wound ;  the  on- 
ly evidence  being  that  of  two  companions  of 
deceased,  who  testified  to  the  shooting  and 
that  deceased  was  dead.— High  v.  State, 
(Tex.)  238. 

Dying  declarations. 

29.  On  the  day  after  deceased  was  mortally 
wounded  by  a  pistol-shot  in  the  bowels,  he 
suffered  great  pain,  and  said  that  he  was 
bleeding  internally.  When  asked  if  he  knew 
that  he  was  going  to  die,  he  said :  "Aunt,  I 
am  bound  to  die. "  Held,  a  sufficient  predicate 
to  warrant  the  admission  as  a  dying  declara- 
tion of  a  statement  by  deceased  after  he  was 
shot— Miller  v.  State,  (Tex.)  445.# 

Threats. 

80.  Where  there  is  a  conflict  of  evidence  ss 
to  whether  deceased  was  approaching  defend- 
ant with  an  open  knife  when  the  fatal  shot 
was  fired,  evidence  of  a  threat  made  by  de- 
ceased to  kill  defendant,  though  not  commu- 
nicated to  him,  is  admissible,  aa  tending  to 
show  who  was  the  aggressor.— Miller  ▼.  Com- 
monwealth, (Ky.)  187.* 

81.  Where  defendant  on  a  murder  trial  in- 
troduces evidence  of  previous  threata  against 
him  by  deceased,  the  state  mar  show  that 
about  a  year  before  the  homicide  defendant 
had  said  that  the  threats  of  deceased  did  not 
amount  to  more  than  those  of  an  old  woman 
—Miller  v.  State,  (Tex.)  446. 

Sufficiency. 

82.  Testimonv  of  a  single  witness  that  de- 
fendant asked  mm  If  he  would  go  with  others 
to  rob  or  kill  deceased,  and  on  witness  refus- 
ing, and  asking  the  names  of  the  others,  that 
defendant  said  he  had  told  him  too  much  al- 
ready ;  also  that  defendant  said  his  own  part 
would  be  to  find  deceased  and  see  that  it  was 
thoroughly  done;  also  that,  after  the  deed 
was  done,  defendant  told  him  tftat  he  would 
be  killed  if  he  told  of  the  conversation,— is 
not  sufficient  to  convict  defendant  as  accom- 
plice in  the  murder.— Dugger  v.  State,  (Tex.) 

Instructions. 

38.  As,  under  a  plea  of  not  guilty,  any  num- 
ber of  defenses  may  be  made,  whether  con- 
sistent or  not,  on  a  trial  for  murder,  evidence 
of  previous  threats  made  by  deceased  against 
defendant  should  be  admitted,  and  instruc- 
tions covering  the  law  of  self-defense  given, 
though  defendant  has  testified  that  the  homi- 
cide was  accidental,  and  that  while  he  feared 
deceased,  who  was  advancing  en  him  at  the 
time,  he  did  not  shoot  him  for  that  reason, 
and  had  no  cause  to  shoot  him.  Saxawoon, 
J.,  dissenting.— State  v.  Stevens,  (Ho.)  17SL 

84.  Instructions  stating  that  "deliberately* 
means  in  cool  blood,  and  not  in  passion  caused 
by  just  provocation;  that  premeditated  kill- 
ing, with  malice  aforethought,  without  delib- 
eration, is  murder  in  the  second  degree;  and 
that  if  defendant  killed  deceased  while  under 
such  a  passion,  caused  by  insulting  language 
used  by  deceased  to  him,  he  was  unable  nghtfy 
to  judge  the  nature  and  consequences  of  his 
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act,  the  homicide  was  not  deliberate,— contain 
no  error  of  which  defendant  can  complain. — 
Id. 

85.  When  there  is  evidence  that  defendant, 
as  an  officer,  attempted  to  arrest  a  person 
committing  a  breach  of  the  peace,  when  he 
was  resisted  and  assaulted  by  deceased, 
whom,  in  the  resulting  fight,  he  killed,  and, 
the  real  issue  being  whether  defendant  re- 
sorted to  extreme  or  unnecessary  measures  in 
effecting  the  arrest,  an  instruction  that  in  the 
absence  of  evidence  to  the  contrary  the  law 
presumed  homicide  to  be  murder  in  the  sec- 
ond degree,  though  abstractly  correct,  should 
not  be  given.  Norton,  C.  J.,  dissenting.— 
State  v.  Dierberger,  (Mo.)  168. 

96.  When  the  evidence  shows  that  defend- 
ant and  deceased  had  engaged  in  a  fight  about 
10  or  15  minutes  before  the  murder,  and  the 
court  has  charged  that  the  instant  killing,  in 
a  violent  passion  engendered  by  the  previous 
occurrence,  is  not  murder  in  the  first  degree, 
it  is  not  error  to  refuse  to  charge  that  the 
apace  of  10  or  15  minutes  is  not  deemed  suffi- 
cient for  the  passion  to  subside.— State  v. 
Woods,  (Mo.)  157. 

87.  Where  defendant  is  charged  as  accom- 
plice in  a  murder,  the  court  should  distinctly 
instruct  that,  in  order  to  convict,  the  jury 
must  believe  that  defendant  was  not  present 
at  the  commission  of  the  murder,  and  that  it 
was  committed  by  a  person  or  persons  who 
had  been  advised,  commanded,  or  encouraged 
by  defendant  to  commit  it.—  Dugger  v.  State, 
(Tex.)TO8. 

88.  where  a  charge  giving  the  abstract  law 
of  manslaughter  is  not  objected  to  at  the  time, 
a  conviction  will  not  be  set  aside  unless  it  ap- 
pears or  seems  probable  that  defendant  was 
injured.— Miller  v.  State,  (Tex.)  445. 

89.  The  murder  was  shown  to  have  been 
committed  with  a  gun  belonging  to  a  witness 
for  the  state.  The  gun  was  found  under  a 
brush-pile,  which  was  pointed  out  by  the  wit- 
ness to  the  officers  making  search,  though 
there  were  a  number  of  such  piles  in  the 
neighborhood;  and  a  statement  by  the  wit- 
ness that*  before  finding  the  right  pile,  he  had 
examined  several  others,  was  shown  to  be 
false.  The  witness  stated  that  the  defendant 
had  told  him  that  the  gun  would  be  found  un- 
der one  of  the  brush  piles,  but  did  not  claim 
that  he  had  pointed  out  the  particular  pile. 
Held,  that  there  was  sufficient  evidence  that 
such  witness  was  an  accomplice  in  the  crime 
charged  to  require  a  charge  on  the  weight  of 
accomplice  testimony.— Hines  v.  State,  (Tex.) 
448. 

40.  A  refusal  to  give  such  instruction  is  er- 
ror, where  one  of  the  witnesses  for  the  state 
was  shown  to  have  had  knowledge  of  the 
whereabouts  of  the  deceased  at  the  time  of 
the  killing,  where  his  tracks  were  found  go- 
ing to  and  from  the  body,  and  he  had  been 
seen  going  with  a  gun  in  the  direction  of  the 
scene  of  the  killing  shortly  before ;  and  where 
he  had  told  some  one  before  the  body  was 
found  that  the  deceased  had  been  killed,  and 
related  the  manner  of  the  killing.— Id. 

Harmless  error. 

4L  Where  the  fact  of  the  killing  is  admitted, 
and  attempted  to  be  justified,  an  instruction 


that,  uin  considering  whether  the  defendant 
was  justified  in  taking  the  life  of  the  de- 
ceased," etc.,  if  erroneous  as  assuming  the 
existence  of  the  fact,  is  harmless. — Cline  v. 
State,  (Ark.)  226. 

42.  Where  two  are  jointly  tried  for  murder, 
and  it  appears  that  appellant  gave  no  active 
aid  in  inflicting  the  wound,  but  prevented  his 
co-defendant  from  giving  a  second  blow,  and 
was  implicated,  if  at  all,  by  facts  preceding 
the  conflict,  the  refusal  of  an  instruction  as  to 
the  right  ox  a  weaker  man  to  defend  himself 
with  a  knife,  when  attacked  by  a  stronger; 
need  not  be  reviewed  after  the  death  of  the 
co-defendant  by  whom  the  wound  was  in- 
flicted.—Sharp  v.  State,  (Ark.)  228. 

HUSBAND  AND  WIFE. 

See,  also,  Divorce;  Dower,  Homestead. 
Actions,  time  for  bringing  error,  see  Error* 

Writof. 
Conveyances  between,  see  Fraudulent  Con- 

veyances,  6-8. 
Disability  of  wife  to  sue,  see  Limitation  of 

Actions,  10. 

Wife's  antenuptial  debts. 

1.  Under  Gen.  St.  Ky.  o.  52.  art.  9,  $  4,  de- 
claring that  the  husband  shall  not  be  liable 
for  antenuptial  debts  of  the  wife,  exoept  to 
the  amount  of  whatever  he  may  receive  from 
her  independent  of  realty,  a  husband  is  liable 
for  his  wife's  antenuptial  debts  to  the  extent 
of  property  received  by  him  from  her,  though 
such  property  before  and  after  the  marriage 
was  exempt  from  seizure.  Prtob,  J. ,  dissent- 
ing.-CI  ark  v.  Miller,  (Ky.)  277. 

Wife's  separate  property. 

2.  Under  Rev.  St.  Mo.  1879,  $  8295,  providing 
that  the  rents,  etc.,  and  proceeds  of,  and  the 
husband's  interest  in,  the  wife's  realty,  shall 
be  exempt  from  seizure  for  his  debts,  exoept 
debts  for  family  necessaries,  and  that  no  con- 
veyance thereof  by  the  husband  shall  be  valid 
unless  the  wife  joins,  the  husband's  interest 
in  the  wife's  land  does  not  pass  by  a  sale  un- 
der a  judgment  in  a  suit  for  taxes,  to  which 
the  husband,  but  not  the  wife,  is  a  party ;  and, 
as  against  the  purchaser  at  such  sale,  the  wife 
is  entitled  to  the  surplus  arising  from  a  sub- 
sequent tax-sale  of  the  land.  Following  Gitoh- 
ell  v.  Messmer,  87  Mo.  181.— Mason  v.  Gitch- 
ell,  (Mo.)  608. 

8.  The  purchase  by  a  husband  of  an  adverse 
claim  to  his  wife's  lands,  inures  primarily  to 
the  benefit  of  her  title,  and  to  his  benefit  only 
so  far  as  his  marital  interests  are  concerned. 
—Hickman  v.  Link,  (Mo.)  000. 

4.  A  sale  of  land  whioh  has  been  conveyed 
to  a  wife  at  the  husband's  instance,  he  fur- 
nishing the  purchase  money,  and  the  invest- 
ment of  the  proceeds  in  other  land  in  the 
wife's  name,  gives  the  husband  no  interest 
therein,  subject  to  his  debts,  under  the  Mis- 
souri married  woman's  act,  though  he  receives 
such  proceeds,  and  places  them  in  bank  in  his 
own  name,  pending  the  purchase  of  the  other 
land.— Gilliland  v.  Gilliland,  (Mo.)  189. 

5.  The  proceeds  of  the  wife's  land  were 
paid  to  the  husband  with  her  consent,  it  being 
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agreed  that  they  should  be  reinvested  in  a 
home.  He  used  part  in  his  business,  and  aft- 
erwards purchased  a  mill,  but  with  what 
funds  did  not  positively  appear.  The  wife 
acquiesced  for  several  years  in  his  holding  the 
title  to  the  mill,  and  united  in  a  mortgage  of 
it  He  afterwards  sold  the  property,  and  as- 
signed the  notes  for  the  price  to  the  wife. 
Meld,  that  she  could  not  hold  the  notes  as 
against  the  husband's  creditors,  whose  debts 
were  contracted  while  he  held  the  property, 
though  Gen.  St.  Ky.  o.  52,  art.  2,  $  8,  provides 
that  the  proceeds  of  the  wife's  lands  shall  be 
hers  unless  otherwise  provided  in  the  convey- 
ance or  obligation  of  the  purchaser.— Meade  v. 
Stairs,  (Ky!)  272.* 

6.  Where  the  proceeds  of  land  held  by  the 
wife  subject  to  the  claims  of  her  husband's 
creditors  are  invested  in  other  land,  the  title 
to  which  is  alleged  to  have  been  taken  by  an- 
other in  trust  for  the  wife,  a  denial  that  the 
entire  payment  on  the  land  was  made  with 
the  money  of  the  wife  is  not  a  denial  of  the 
trust,  and  the  allegation  must  be  taken  as 
true,  in  an  action  by  the  husband's  creditors 
to  reach  the  land.— Treadway  v.  Turner,  (Ky.) 
816. 

Community  property. 

7.  Money  received  as  a  prise  on  a  lottery 
ticket  purchased  with  the  separate  money  of 
the  wife  is  community  property;  Rev.  St. 
Tex.  art  2852,  providing  that  all  property  ac- 
quired by  either  husband  or  wife  during  mar- 
riage, except  that  acquired  by  gift,  devise,  or 
descent,  shall  be  deemed  the  common  proper- 
ty of  both.— Dixon  v.  Sanderson,  (Tex.)  585. 

8.  Where  a  wife  contributes  from  her  sep- 
arate property  to  the  original  capital  stock  of 
a  firm  engaged  in  selling  merchandise,  and 
the  stock  is  replenished  from  time  to  time, 
purchases  being  made  for  cash  and  on  credit, 
the  interest  in  the  partnership  held  in  the 
name  of  the  wife  becomes  oommunity  proper- 
ty.—Middlebrook  v.  Zapp,  (Tex.)  732. 

9.  Where  the  wife  sues  for  damages  to  her 
separate  property  on  account  of  a  wrongful 
levy  upon  the  partnership  effects,  and  the  hus- 
band is  joined  only  as  a  nominal  party,  the  va- 
riance will  be  held  fatal.— Id. 

10.  A  voluntary  con revanoe  by  a  husband 
to  his  wife  of  community  property  vests  the 
property  in  the  wife  separately.— Lewis  v.  Si- 
mon, (Tex.)  554. 

11.  One  who  assumes,  by  virtue  of  a  power 
of  attorney,  to  convey  land  deeded  to  his  wife 
during  the  marriage,  estops  himself  and  his 
heirs  to  claim  the  land,  since,  though  the  pow- 
er of  attorney  is  of  no  effect,  the  land  is,  under 
Rev.  St  Tex.  art.  2852,  oommunity  property, 
which  during  the  marriage  may  be  conveyed 
by  the  husband  alone.— Dooley  v.  Montgom- 
ery, (Tex.)  451. 

Improvements, 

By  defendant  in  ejectment,  see  Ejectment,  18. 

trespass  to  try  title,  see  2Vespo«8  to  Try 

Title,  8-12. 
lessee,  removal,  see  Landlord  and  Ten- 
ant, 3. 
tenant  by  the  curtesy,  see  Partition,  7-9. 
Public,  see  Municipal  Corporations,  5-7. 


Indians. 

Marriage,  customs,  see  Marriage,  2. 

INDICTMENT  AND  INFOR- 
MATION. 

Description  of  property,  see  Embezzlement,  2. 

Disposing  of  mortgaged  property,  see  Chattel 
Mortgages,  8, 9. 

Particular  crimes,  see  Adulteration,  1 ;  Lar- 
ceny, 1,  2;  Perjury,  1,  2,  Threats  and 
Threatening  Letters. 

Sufficiency,  see  Homicide,  25. 

Unlawfully  acting  as  insurance  agent,  see  In* 
swrance,&. 

Filing  information — Complaint. 

1.  Code  Grim.  Proc.  Tex.  art.  431,  forbids 
the  presentation  of  an  information  till  oath 
has  been  made,  charging  the  offense.  Article 
86  requires  that  this  oath,  called  a  **  com- 
plaint, "  be  filed  with  the  information.  Held, 
that  a  trial  under  an  information  cannot  he 
proved  by  introducing  in  evidence  the  infor- 
mation alone,  but  the  complaint  is  also  essen- 
tial.—Wilson  v.  State,  (Tex.)  749. 

Description  of  person. 

3.  Code  Grim.  Proc.  Tex.  arts.  430-435,  re- 
quiring the  name  of  the  accused  to  be  alleged 
in  the  indictment,  if  known,  or,  if  unknown, 
that  a  reasonably  accurate  description  be 
given,  do  not  require,  where  the  accused  is 
charged  as  accomplice,  that  the  names  or  a  de- 
scription of  the  principals  be  set  out.— Dag- 
ger v.  State,  (Tex.)  763. 

Description  of  property. 

8.  An  indictment  describing  property  stolen 
as  "two  ten-dollar  bills  of  United  States  cur- 
rency, "is  fatally  vague  and  uncertain.— State 
v.  Oakley,  (Ark.)  17.# 

Joinder  of  offenses. 

4.  Where  several  offenses  are  embraced  in 
the  same  general  definition,  and  are  punish- 
able in  the  same  manner,  (as  gaming  in  a  tav- 
ern or  inn,  and  gaming  in  a  room  in  and  at- 
tached to  said  tavern  or  inn,)  they  are  not 
distinct  offenses,  and  may  be  charged  con- 
junctively in  the  same  count.  Willson,  Crim. 
St.  Tex,  §1989.— Comer  v.  State,  (Tex.)  106. 

Indorsement. 

See  Negotiable  Instruments,  1,  S. 

INFANCY. 

See,  also,  Guardian  and  Ward. 

Infants  as  parties  in  partition,  see  Partition, 
8,4. 

Running  of  ststute  of  limitations,  see  Limi- 
tation of  Actions,  11. 

Unexecuted  gift  by  infant,  see  Gifts,  1. 

Affidavit  for  appointment  of  guard- 
ian ad  litem. 

An  affidavit  for  the  appointment  of  a  guard- 
ian ad  litem  for  an  infant  defendant  may  be 
made  either  by  the  plaintiff  or  his  attorney, 
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tinder  Code  Civil  Proc.  Ky.  $  88;  and  there- 
fore section  560,  authorizing  an  attorney  to 
make  any  affidavit  required  by  the  Code  to  be 
made  by  his  client,  if  the  latter  is  absent 
from  the  county,  has  no  application  to  the  af- 
fidavit mentioned.— James  v.  Cos,  (Ky.)  814. 

INJUNCTION. 

Of  sale  under  deed  of  trust,  see  Mortgages,  9. 

When  granted. 

1.  An  injunction  against  the  opening  of 
streets  ana  alleys  should  not  be  granted  on 
evidence  of  mere  naked  possession. — Smith  v. 
City  of  Navasota,  (Tex.)  414. 

a.  A  threatened  prosecution  for  a  violation 
of  a  law  defining  and  prescribing  the  punish- 
ment for  a  crime  furnishes  no  ground  for 
granting  an  injunction.— Chisholm  v.  Adams, 
<Tex.)  888. 

8.  The  enforcement  of  an  agreement  form- 
ing a  traffic  association  between  a  number  of 
railroad  companies,  contrary  to  Const.  Tex. 
art.  10,  |  5,  which  prohibits  railroad  corpora- 
tions from  controlling  competing  or  parallel 
lines,  may  be  restrained,  though  no  charges 
in  excess  of  the  rates  permitted  by  law  have 
yet  been  made,  as  the  illegality  is  in  the 
agreement  itself.— Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
State,  (Tex.)  81. 

Dissolution  —  Assessment   of  dam- 
ages* 

4.  After  ah  injunction  pendente  VUe  has 
been  dissolved  at  the  final  hearing,  a  motion 
for  an  assessment  of  damages  caused  by  the 
injunction,  made  at  a  subsequent  term,  with- 
out  notice  to  the  adverse  party,  should  be  de- 
nied.—Hoffelmann  v.  Franke,  (Mo.)  45. 

INSANITY. 

As  defense  to  crime,  see  Homicide,  86* 
Election  of  devise  in  lieu  of  dower,  for  insane 

widow,  see  Constitutional  Law,  1. 
Of  releasor,  see  Release  and  Discharge,  1-3. 
Renunciation  of  devise  in  lieu  of  dower  by 

insane  widow,  see  Dower,  4-6. 

Evidence. 

In  civil  cases,  only  a  preponderance  of  evi- 
dence is  necessary  to  establish  insanity.— Mis- 
souri Pao.  Ry.  Co.  v.  Brazil,  (Tex.)  408. 

Insolvency. 

See  Assignment  for  Benefit  of  Creditors; 
Bankruptcy. 

Instructions. 

Bee  Criminal  Law,  80-35;  Trial,  8-19. 

INSURANCE. 

Proofe  of  lose — Waiver. 

1.  The  company  was  promptly  notified  of 
the  loss,  sent  its  adjuster  to  visit  the  policy- 
holders, and,  at  the  adjuster's  request,  fur- 
nished a  contractor  to  estimate,  the  cost  of  re- 


building, but  he  declined  to  make  the  esti- 
mates, and  the  adjuster  then  procured  another 
contractor,  who  made  the  estimates,  and  the 
adjuster  offered  to  settle  on  the  basis  of  the 
estimates  so  made,  but  plaintiffs  declined. 
Plaintiffs  afterwards  sent  formal,  verified 
tt proofs  of  loss"  to  the  company,  according  to 
their  understanding  of  the  policy,  and  in  sub- 
stantial compliance  therewith,  but  the  com- 
pany returned  them,  saying  that  they  were 
incomplete,  and  not  in  accordance  with  the 
policy,  and  also  that  they  required  full  speci- 
fications and  plans  of  the  building,  and  an  es 
timate  of  the  cost  of  repairing  it,  by  a  compe- 
tent contractor,  and  that,  if  there  was  over- 
insurance,  the  policy  was  void.  The  polici 
required  preliminary  proofs  to  be  furnished 
without  request,  but  plans  and  specifications 
were  to  be  furnished14 if  requested."  Held, 
that  further  proofs  of  loss  and  specifications 
had  been  waived.— Ligon  v.  Equitable  Fire 
Ins.  Co.,  (Tenn.)  768. 

To  whom  payable. 

2.  A  wife  who,  by  marriage  contract,  has 
waived  all  her  rights  of  dower  and  homestead, 
and  in  lieu  thereof  is  to  have  a  life-estate, 
from  the  death  of  her  husband,  in  a  tract  of 
land,  with  a  dwelling  thereon,  is  not  entitled, 
on  a  loss  occurring  after  his  death,  to  the  in- 
surance under  a  policy  issued  to  the  husband, 
payable  to  himself,  his  executors  or  adminis- 
trators, and  to  be  void  in  case  of  any  change 
in  title  or  possession,  except  by  succession 
by  reason  of  the  death  of  the  assured.  Her 
title  is  not  by  succession,  but  by  purchase.— 
Quarles  v.  Clayton,  (Tenn.)  605. 

3.  Nor,  in  the  absence  of  covenant  by  the 
husband  to  insure  for  tne  wife's  benefit,  has 
she  any  equitable  interest  in  a  life-estate  in 
the  insurance  money,  by  reason  of  her  right 
to  occupy  the  house  during  her  life. — Id. 

4.  That  the  insurer  had  the  option  to  rebuild 
does  not  give  her  any  rights  on  account  of  its 
election  to  pay  instead.— Id. 

Agents. 

5.  Under  act  Tex.  July  9,  1879,  prohibiting 
any  person  from  acting  as  agent  of  an  insur- 
ance company  which  has  not  complied  with 
the  laws  of  that  state,  an  information  charg- 
ing that  defendant  did  u  solicit  insurance  on 
benalf  of  the  Kentucky  Mutual  Security  Fund 
Company  of  Louisville,  Ky.,w  and  transmit 
"an  application  for  insurance  from  said  com- 
pany,w  eta,  is  insufficient  on  motion  in  arrest 
of  judgment,  in  not  alleging  that  the  company 
named  was  an  insurance  company. — Brown  v. 
State,  (Tex.)  112. 

Action  on  policy. 

6.  Where  a  policy  requires  suit  to  be  brought 
within  12  months  after  a  fire  occurs,  and  the 
last  day  of  such  12  months  falls  on  Sunday, 
suit  brought  on  the  following  Monday  is  in 
time.— Owen  v.  Howard  Ins.  Co.,  (Ky.)  119. 

.  7.  An  action  on  an  insurance  contract,  made 
in  the  county  in  which  the  assured  resides 
and  the  property  is  located,  but  in  which  the 
company,  whose  principal  office  is  in  another 
state,  has  no  agent,  may  be  brought  in  an- 
other county  in  which  the  company  has  a  lo- 
cal agent;  Code  Ky.  §§  71,  72,  providing  that 
an  action  against  an  insurance  company  may 
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be  brought  in  the  county  In  which  its  princi- 
pal office  is  situated,  or,  if  it  arise  out  of  a 
transaction  with  an  agent,  in  the  county  in 
which  the  transaction  took  place,  and  that,  ex- 
oept  in  those  actions,  an  action  against  a  cor- 
poration whioh  has  an  office  in  this  state  must 
be  brought  in  the  county  in  which  such  office 
is  situated,  or  such  officer  resides,  or,  if  upon 
a  contract,  in  the  above-named  county,  or  the 
county  in  which  the  contract  is  made  or  to  be 
performed.— Id. 

Intent. 

What  constitutes  murder,  see  Homicide,  7, 8. 

INTEREST. 

When  allowed. 

1.  On  the  death  of  a  partner  insolvent,  who 
had  used  large  sums  of  the  firm's  money  for 
private  purposes,  the  surviving  members  pre- 
sented a  statement  of  the  amounts  so  used,  as 
shown  by  the  accounts,  including  charges  of 
interest.  The  claims,  especially  the  interest, 
being  disputed,  a  sum  was  agreed  on,  with 
the  stipulation  that  no  additional  Bum  should 
be  allowed,  unless  presented  within  30  days. 
Afterwards  additional  claims  were  presented. 
Held,  that  interest  should  be  allowed  on  the 
additional  claims  as  on  all  other  claims  against 
the  decedent's  estate  of  the  same  character.— 
Masonic  Sav.  Bank  v.  Bangs1  Adm'r,  (Ky.) 
683. 

2.  The  rule  that  interest  should  not  be  al- 
lowed on  partnership  accounts  until  after  a 
balance  is  struck,  on  a  settlement  between  the 
,  partners,  has  no  application  where  a  partner 
has  withdrawn  greatly  more  than  he  was  en- 
titled to  from  the  firm  assets,  applying  it  to 
his  own  use,  to  the  detriment  of  his  co-part- 
ners.—Id. 

3.  Defendant  kept  his  office  in  plaintiffs' 
counting-room,  and  was  engaged  in  money- 
lendi  ng  and  farming.  His  tenants  drew  their 
supplies  from  plaintiffs'  store,  on  defendant's 
credit.  The  latter  also  kept  a  private  accou  nt 
with  plaintiffs,  and  plaintiffs  borrowed  money 
from  nim  from  time  to  time.  The  crops  raised 
on  defendant's  lands  or  by  his  tenants  were 
turned  over  to  plaintiffs  year  after  year  on  ac- 
count while  defend  ant  sometimes  got  advances 
of  cash  from  plaintiffs.  The  items  of  debit  and 
credit  were  entered  from  1871  as  one  continu- 
ous account,  without  rest  or  balance,  until 
dosed  in  1884.  Held,  that  the  account  should 
be  regarded  as  unsettled,  and  no  interest 
should  be  computed  on  the  items  thereof. — 
Rogers  v.  Yarnell,  (Ark.)  622. 

4.  But  interest  was  payable  on  a  note  given 
by  plaintiffs  to  defendant  for  money  loaned  in 
the  course  of  their  mutual  dealings,  which, 
by  its  terms,  bore  interest.— Id. 

INTOXICATING  UOUOBS. 

Petition    for  prohibition    under    Arkansas 
"three-mile  law, "  see  Appeal,  1. 

Local  option. 

1.  A  petitioner  for  putting  in  operation  the 
"three-mile  law,"  which  the  county  court  is 


required  to  do  on  being  petitioned  by  a  major- 
ity of  the  inhabitants,  (Dig.  Ark.  §  4524*)  can- 
not withdraw  from  the  petition  after  it  has. 
been  acted  upon  by  the  county  court,  and 
while  an  appeal  is  pending  in  the  circuit 
court,  though  in  the  latter  court  the  issues 
are  tried  anew,  the  petition  and  action  of  the 
county  court  in  such  case  being  in  the  nature 
of  an  election  in  whioh  the  votes  have  been 
cast  and  returns  made.— In  re  McCullough, 
(Ark.)  269. 

2.  The  allegations  of  a  remonstrance  that 
certain  signatures  to  the  petition  were  unduly 
obtained  are  not  evidence  thereof. — Id. 

Licenses. 

3.  Under  Gen.  St.  Ky.  c.  106,  art.  4,  $  1,  pro- 
viding that  the  privilege  to  sell  spirituous  liq- 
uors shall  not  be  implied  or  embraced  in  a 
license  to  keep  a  tavern  or  other  place  of  enter- 
tainment, unless  the  county  court,  or  the  trus- 
tees or  other  authority  of  any  town  or  city, 
u  shall  deem  it  expedient  so  to  do? n  mandamiut 
will  not  lie  to  compel  a  county  judge  to  grant 
a  license  to  sell  liquor.— Heblich  v.  Judge  of 
Hancock  County  Court,  (Ky.)  465. 

4.  Under  Acts  Ark.  1883,  p.  192,  providing 
that  one  who  sells  liquor  in  territory  where 
sales  are  prohibited  may  be  convicted  for  a 
violation  of  the  license  law  or  of  the  local  op- 
tion law,  the  penalties  of  the  license  act  are 
in  force  in  prohibition  districts. — Masaaa  v. 
State,  (Ark.  J  267. 

5.  Revenue  act  Ark.  1888,  imposing  a  license 
on  the  business  of  a  liquor  seller,  amended  by 
implication  the  general  license  law,  and  be- 
came a  part  thereof;  and  one  carrying  on 
such  business  in  a  prohibition  district  is  lia- 
ble to  the  penalty  of  the  revenue  act  by  virtue 
of  act  1888,  p.  192,  authorising  a  conviction 
for  violation  of  the  license  law  in  prohibition 
districts.— Id. 

Illegal  sales. 

6.  A  merchant  who,  without  a  license  to  sell 
liquor,  keeps  a  stock  of  brandy  cherries  in 
pint  and  quart  bottles,  whioh  he  sells  to  cus- 
tomers, furnishing  glasses  with  whioh  they 
can  drink  the  brandy,  is  properly  convicted  of 
selling  liquor  without  a  license.— Mustek  v. 
Stater(Ark.)225. 

7.  A  contract  to  sell  a  quantity  of  liquor,  ac- 
companied by  payment,  made  within  three 
miles  of  a  church,  the  vendor  having  no  liq- 
uor within  that  distance,  but  having  a  stock 
at  a  neighboring  town,  where  he  was  a  li- 
censed dealer,  it  being  agreed  that  he  should 
take  the  liquor  from  his  stock,  and  deliver  it 
to  the  express  company,  to  be  carried  to  the 
vendee  at  the  place  where  the  contract  was 
made,  the  latter  to  pay  the  charges,  is  not 
within  Mansf.  Dig.  Ark.  f  4524,  prohibiting 
the  sale  of  liquor  within  three  miles  from  a 
church.— Herron  v.  State,  (Ark.)  25. 

8.  Act  Ark.  March  21, 1881, 1 1,  provides  that 
when  the  county  court  on  a  prescribed  peti- 
tion has  prohibited  sales  of  liquor  within  a 
radius  of  three  miles  from  a  designated  point, 
it  shall  be  unlawful  for  any  person  to  vend  or 
give  away  liquors  of  any  kind.  Section  S  pro- 
vides that  the  act  shall  not  prevent  the  pre- 
scribing or  furnishing  of  alcoholic  stimulants 
by  a  regular  practicing  physician  to  the  sick 
under  his  charge,  when  ne  may  deem  it  nee- 
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.  bat  before  he  shell  be  authorized  to 
do  so,  "in  order  to  protect  himself  from  the 
penalty  of  this  sot.  *  he  shall  file  an  affidavit, 
etc.  Meld,  that  the  legislature  intended  to 
intrust  no  one  in  the  prohibited  districts  with 
the  right  to  furnish  liquors  but  the  physician 
who  has  complied  witn  the  law;  and  a  drug- 
gist who  supplies  liquor  on  the  prescription 
of  such  a  physician,  violates  the  law.— Battle 
v.  State,  (Ark.)  1& 

9.  An  instruction  that  the  fact  that  officials 
allowed  defendant  to  carry  on  the  business  of 
a  liquor  seller,  and  collected  money  from  him 
for  the  privilege,  was  no  justification,  is  not 
erroneous,  as  being  without  evidence  to  sup- 

Eort  it  where  a  police  sergeant  testified  that 
e  collected  money  of  defendant  without  ex- 
elanation  as  to  the  purpose  of  the  collection. 
ut  with  a  statement  that  he  was  instructed 
by  his  superior  to  collect  that  amount  from 
each  liquor  dealer  in  the  city.— Hanlon  v. 
StateJArk.)  265. 

10.  Evidence  that,  during  the  time  defend- 
ant is  charged  with  having  carried  on  the 
business,  freight  and  transfer  agents  received 
and  delivered  large  quantities  of  intoxicating 
liquors  consigned  to  him,  is  competent.— Id. 

Intoxication. 

As  defense  in  homicide  case,  see  Homicide,  87. 
Ejection  of  drunken  passenger,  see  Carriers, 
14,  16. 

Joinder. 

Of  offenses,  see  Indictment  and  Informa- 
tion, 4. 
parties,  see  Parties,  2. 

Judge. 

See,  also,  Courts;  Justices  of  the  Peace* 
County  judge,   approval   of  contract  with 

school  teacher,  see  Schools  and  School- 

.Districts,  1,  *. 

JUDGMENT. 

Against  executors,  when  binding,  see  Execu- 
tors and  Administrators,  18. 

Decree  in  equity,  see  Equity,  14, 15. 

In  ejectment,  see  Ejectment*  13. 

Lien  on  earnings  of  railroad  in  hands  of  re- 
ceiver, see  Receivers,  4. 

Bee  adjudicata,  see,  also,  Lie  Pendens,  L 

Revival  against  executors,  etc,  see  Execu- 
tors and  Administrators,  2. 

Be-entry. 

1.  Gen.  St  Ky.  o.  72,  |  1,  provides  that 
when  an  unexecuted  judgment,  and  the  rec- 
ord thereof,  have  been  lost,  etc.,  any  person, 
on  10  days1  notice  in  writing  to  the  adverse 
party,  may  move  for  a  re-entry,  which  shall 
be  allowed  on  satisfactory  proof  of  the  loss, 
eta  Though  the  notice  was  not  given,  de- 
fendant had  notice  that  the  records  had  been 
destroyed,  and  that  plaintiff  had  moved  for 
reentry,  and  he  was  in  court  when  the  order 
was  made.  The  judgment  was  by  default,  and 
an  appeal  was  barred  by  limitation.    Held, 


that  the  court  properly  ordered  a  re-entry  on 
satisfactory  proof.  — Haney  v.  McClure,  (Jfcy.) 
427. 

Res  adjudioata. 

2.  A  judgment  which  has  been  reversed  on 
appeal,  and  thereby  rendered  a  nullity,  is 
properly  excluded  from  evidence  in  a  subse- 
quent suit  between  the  same  parties.— Atki- 
son  v.  Dixon,  (Mo.)  163. 

8.  A  judgment  entered  in  conformity  to  an 
oral  agreement  of  the  parties  not  made  in 
open  court  is  binding,  though  one  party  was 
not  in  court  at  its  rendition,  and  had  no  notice 
thereof  until  after  expiration  of  the  period 
allowed  for  appeal.— King  v.  Ohio  Val.  R.  Co. 
(Ky.)GBl. 

4.  where  a  judgment  on  a  verdict  against 
one  and  in  favor  of  the  other  defendants,  who 
are  jointly  and  severally  sued,  is  set  aside, 
and  a  new  trial  granted  on  the  motion  of  the 
former,  such  judgment  is  not  res  adjudioata 
as  to  the  latter  defendants.— Gulf,  G.  &  B.  F. 
Ry.  Co.  v.  James,  (Tex.)  74t 

&  In  a  suit  to  enjoin  a  sale  of  property  for 
taxes,  plaintiff  alleging  its  exemption,  because 
used  for  school  purposes,  a  judgment,  in  a  suit 
brought  by  plaintiff's  ancest 


„  ancestors,  involving  a 

tax  of  a  previous  year,  that  the  property  was 
not  then  used  exclusively  for  school  purposes, 
is  not  a  bar.— Red  v.  Morris.  (Tex.)  681. 

6.  In  trespass  to  try  title,  defendant  claimed 
under  a  sale  on  foreclosure  of  a  vendor's  lien. 
Plaintiff  acquired  title  pending  the  appeal  in 
the  foreclosure  suit  The  court  charged  that 
plaintiff  was  bound  by  the  judgment  rendered 
therein  as  if  he  had  been  a  party  thereto. 
Held  not  improper  to  refuse  to  modify  it  by 
charging  that  the  doctrine  of  lis  pendens 
would  not  be  enforced  against  one  who  pur- 
chased without  actual  knowledge  of  the  suit, 
or,  having  knowledge  of  the  suit,  reasonably 
believed  the  debt  had  been  paid,  where  there 
had  been  unreasonable  delay  in  the  prosecu- 
tion of  the  suit— Dwyer  v.  Rippetoe,  (Tex.) 
668. 

Collateral  attack. 

7.  Though  more  than  the  three  regular 
terms  of  court  allowed  by  law  for  the  revival 
of  causes  against  the  personal  representatives 
of  deceased  defendants  elapse  after  the  sug- 
gestion of  defendant's  death,  before  steps  are 
taken  to  revive  the  action,  but  the  executor 
appears  and  pleads  to  the  merits  without  ob- 
jecting because  of  the  delay,  a  judgment  ren- 
dered against  the  latter  is  not  void,  so  as  to 
be  liable  to  collateral  attack.— Postlethwaite 
v.  Ghiselin,  (Ma)  482. 

Setting  aside. 

8.  Where,  owing  to  a  misunderstanding  be- 
tween defendant  and  her  attorney,  attribu- 
table to  the  negligence  of  a  third  person,  the 
real  defense  is  not  interposed,  and  she  does 
not  discover  the  fact  until  after  judgment 
against  her,  it  is  no  abuse  of  discretion  to  set 
aside  the  judgment— Dixon  v.  Lyne,  (Ky.) 
469. 

Default. 

9.  Where  counsel  for  defendant  was  com- 
pelled to  leave  the  city  on  the  day  of  the  trial, 
and  gave  his  answer  to  another  attorney,  who 
was  employed  in  the  case,  to  file,  and  the  lafc- 
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ter  was  sick  during  the  week  when  the  ease 
was  heard,  a  judgment  by  default  against  de- 
fendant was  properly  set  aside,  and  a  new 
trial  granted.— Relnke  ▼.  Morse,  (Ky.)  468. 

Equitable  relief. 

10.  Where  judgment  is  rendered  subjecting 
land  of  a  wife  to  the  payment  of  a  note  signed 
by  her  and  her  husband,  the  wife  cannot  nave 
the  judgment  set  aside  on  the  ground  that  the 
note  was  obtained  by  fraud,  and  its  recitals  of 
consideration  false;  the  reason  assigned  for 
not  making  such  defense  in  the  original  ac- 
tion being  her  ignorance  of  the  nature  of  the 
proceeding,  and  of  the  recitals  of  the  note. — 
Fox  v.  Mt  Sterling  Nat.  Bank,  (Ky.)  866. 

Assignment* 

11.  The  charter  of  St.  Louis,  f  9,  requires 
the  joinder,  in  au  action  against  the  city  for 
negligence,  of  all  parties  jointly  liable,  and 
that  the  execution  shall  be  first  collected  of 
the  other  defendants,  and  only  from  the  city 
when  the  other  defendants  are  insolvent. 
Held,  that  a  judgment  recovered  in  such  an 
action,  of  which  the  city  took  an  assignment 
on  payment,  was  not  satisfied,  and  could  be 
enforced  by  the  city  against  its  co-defendants. 
—Campbell  v.  Pope,  (Mo.)  187. 

Judicial  Notice. 

See  Evidence,  1. 

Judicial  Powers. 

See  Constitutional  Law,  1. 

JUDICIAL  SALES. 

By  executors,  etc.,  see  Executors  and  Ad- 
ministrators, 9-12. 
Of  trust  property,  see  Trusts,  6. 
On  attachment,  see  Attachment,  4,  6. 

execution,  see  Execution,  1-7. 
Tax-sales,  see  Taxation,  33-80. 

Commissioner's  report. 

1.  A  commissioner's  report  which  does  not 
show  for  what  price  the  land  sold,  or  that  he 
offered  to  sell  less  than  the  whole  tract  to  pay 
the  debts  for  which  it  was  liable,  will  be  set 
aside.— Haney  v.  McClure,  (Ky.)  427 

Bond  for  prioe. 

2.  The  court  may  order  a  purchaser  at  com- 
missioner's sale  under  a  decree  in  equity  to  ex- 
ecute a  bond  for  the  price,  the  purchaser  hav- 
ing been  summoned  to  show  cause  why  such 
rule  should  not  issue,  and  having  failed  to 
present  any  excuse  or  defense.— Brassfield  v. 
Burgess,  (Ky.)  122. 

Sheriff's  deed. 

8.  In  trespass  to  try  title,  defendant  claimed 
under  a  sale  on  foreclosure  of  a  vendor's  lien. 
The  decree  was  for  the  foreclosure  of  the  lien 
on  all  the  lands  sold  by  the  vendor  to  the  ven- 
dee. The  sheriff's  deed  conveyed  to  the  pur- 
chaser such  interest  as  the  vendee  and  a  third 
person,  to  whom  he  had  sold  a  part,  had  on 
the  day  the  decree  was  entered.  Tne  third 
person  never  had  any  interest  in  the  lot  in 


controversy,  and  the  vendee  had  parted  with 
all  his  interest  before  the  date  of  the  decree. 
Held,  that  plaintiff  was  not  entitled  to  a  ver- 
dict, because  neither  of  the  persons  mentioned 
in  the  deed  had  any  interest  in  the  land  at  the 
time  named,  as  the  purchaser  acquired  all 
the  title  conveyed  by  the  original  vendor.— 
Bwyer  v.  Rippetoe,  (Tex.)  ©68. 

Jurisdiction. 

In  equity,  see  Courts;  Equity,  1,  2. 

Of  railroad  condemnation  proceedings,  sea 
Eminent  Domain,  1. 

Over  Mississippi  river,  see  States  and  State 
Officers,  1. 

To  decree  sale  of  decedent's  land,  see  Execu- 
tors and  Administrators,  9. 
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Affidavits  of  jury,  to  explain  verdict,  i 

Triors. 
Custody  in  felony  cases,  see  Criminal  Law, 

86. 
Right  to  jury  trial,  see  Eminent  Domain, 

5,6. 

Competency. 

1.  It  is  not  ground  of  objection  to  a  juror 
that  he  was  summoned  on  a  previous  panel 
ordered  by  the  regular  judge,  who  did  not  try 
the  case  because  of  prejudice  subsequently 
alleged  against  him;  nor  that  he  was  sum- 
moned on  the  trial  of  a  co-defendant,  and  was 
then  challenged  peremptorily.  Skbkwood, 
J.,  dissenting.— State  v.  Matthews,  (Mo.)  SO. 

Summoning. 

2.  On  motion  for  the  appointment  of  elisors 
in  a  criminal  case,  the  defendant's  affidavit, 
alleging  prejudice  in  the  sheriff  and  coroner, 
is  not  conclusive,  and  the  denial  of  the  motion 
is  not  ground  for  reversal,  in  the  absence  of 
abuse  of  discretion:  Rev.  St  Mo.  %  SSM,  pro- 
viding that,  when  it  shall  appear  that  the 
sheriff  is  prejudiced,  the  coroner  shall  exe- 
cute the  process.  Following  State  ▼.  Leabo, 
1  8.  W.  Rep.  288.— Id. 

8.  Under  Rev.  St.  Tex.  art.  8066,  providing 
that  a  sheriff,  when  necessary  to  summon 
talesmen  as  jurors,  shall  be  sworn  to  summon 
impartial  and  sensible  men,  etc,  an  oath  once 
taken  during  the  term  is  sufficient. — Blantoa 
v.  Mayes,  (lex.)  462. 

JUSTICES  OF  THE  PEACE. 

Terms  of  court. 

Rev.  St  Tex.  art.  1547,  providing  that  jus- 
tices residing  at  the  county-seats  "shall  hold 
the  regular  term  of  their  courts  on  the  last 
Monday  of  each  month,"  was  amended  by 
providing  that  justices  should  hold  regular 
terms  at  such  times  as  might  be  prescribed  by 
the  commissioners'  court  of  the  county. 
Held,  that  a  term  of  court  held  by  a  justice 
at  a  county-seat  after  the  amended  article 
went  into  effect,  but  on  the  day  prescribed  by 
the  old  statute,  the  commissioners  not  having 
taken  any  action  as  to  the  time  of  holding 
court,  was  not  without  authority  of  law,  sad 
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that  *  Judgment  rendered  at  such,  term  was 
valid.— Stone  ▼.  Hill,  (Tex.)  60S. 

Justifiable  Homicide. 

See  Homicide,  11-94* 

LANDLORD  AND   TENANT. 

When  relation  exists. 

1.  B.  executed  to  S.  a  bond  to  convey  land 
when  the  price  should  be  paid.  S.  took  pos- 
session, and  made  a  small  payment.  After 
the  last  installment  became  due,  B.  conveyed 
his  interest  and  transferred  the  notes  to  de- 
fendant. Defendant  notified  S.  that  he  had 
purchased  the  land,  and  would  enter  into  a 
new  contract.  None  was  made,  but  S.  held 
the  land  for  several  years  after  the  convey- 
ance, and  was  not  required  to  pay  rent, 
and  was  assessed  for  the  land,  and  paid  the 
taxes.  Subsequently  defendant  took  a  note 
from  S.,  specifying  that  it  was  for  rent  of  the 
land.  It  was  for  twice  as  much  as  the  land 
would  rent  for,  and  S.  testified  that  he  under- 
stood that  when  paid  it  was  to  be  credited  on 
his  purchase.  Meld,  that  the  contract  had 
not  been  rescinded,  and  that  defendant  and  S. 
were  not  landlord  and  tenant— Watson  v. 
Pugh,  (Ark.)  498. 

Surrender. 

2.  There  being  evidence  that  one  of  plain- 
tiffs tenants  surrendered  possession  to  de- 
fendant, without  plaintiff's  consent,  an  in- 
struction that  such  surrender  was  void,  and 
did  not  divest  plaintiff  of  its  possession,  is 
warranted  by  Gen.  St.  Ky.  c.  68,  art.  1,  f  16, 
providing  that  the  attornment  of  a  tenant  to  a 
stranger  shall  be  void  unless  with  the  land- 
lord's consent,  or  pursuant  to  the  judgment 
of  a  court.— Ratcllff  v.  Belfont  Iron-Works 
Co.,  (Ky.)  866. 

Lessee's  improvements. 

8.  Where,  by  the  terms  of  a  lease,  the  les- 
see is  permitted  to  erect  houses  on  the  leased 
lot,  with  privilege  of  removal,  the  mere  fact 
that  the  nouses  are  suffered  to  remain  after 
the  expiration  of  the  lease,  and  pen  dine  liti- 
gation between  the  parties  as  to  right  ox  pos- 
session of  the  lot,  does  not  work  a  forfeiture 
of  the  houses.— Atklson  v.  Dixon,  (Mo.)  162. 

LARCENY. 
See,  also,  Embezzlement 

Indictment. 

1.  On  conviction  for  theft  under  an  indict- 
ment alleging  that  the  article  stolen  was  the 
property  of  some  person  to  the  grand  jurors 
unknown,  a  new  trial  will  be  granted  where 
it  does  not  appear  that  reasonable  diligence 
was  used  to  discover  the  name  of  the  owner, 
and  the  defendant  offers  newly-discovered 
evidence  corroborative  of  the  evidence  of 
ownership  given  on  the  trial. — Langham  v. 
State.  (Tex  J 118. 

2.  An  indictment  for  larceny  connected  A., 
B.,  and  C.  with  the  ownership  and  possession 
of  the  property,  two  of  whom  were  special 


owners.  The  court  charged  that  the  jury 
should  convict  if  they  believed,  etc,  that  the 
taking  was  without  the  consent  of  A.,  B.,  or 
C,  "or  either  of  them. "  Held  error,  as  au- 
thorizing conviction  if  any  one  of  the  three 
failed  to  consent— Woods  v.  State,  (Tex.)  108. 

Sufficiency  of  evidence. 

8.  Evidence  that  defendant  was  found  with 
others  in  possession  of  the  stolen  horses  the 
next  morning,  when  he  immediately  explained 
by  a  statement  that  one  of  the  other  accused 
persons  loaned  him  the  horse,  saying  that  It 
was  his  own,  which  is  not  disproved,  but  is 
corroborated  by  proof  of  admissions  of  the 
person  stated  to  have  loaned  the  horse,  made 
while  defendant  had  the  horse,  and  before  the 
arrest,  will  not  support  a  conviction  for  lar- 
ceny, in  the  absence  of  other  inculpatory 
proof.— Arispe v.  State,  (Tex.)  Ill* 

4.  In  such  case,  after  instructing  the  jury 
that  if  a  reasonable  account  of  his  possession 
of  'the  horse,  consistent  with  his  innocence, 
was  given  by  defendant  when  first  charged 
with  the  theft,  the  burden  was  upon  the  state 
to  show  the  falsity  of  the  explanation,  it  is 
error  to  add  that,  if  defendant  did  not  rea- 
sonably account  for  his  possession  of  the 
horse  when  so  accused,  the  jury  should  find 
him  guilty.— Id. 

5.  A  horse  was  shown  to  have  been  stolen, 
and  to  have  been  in  possession  of  defendant, 
who  proved  by  one  witness,  partly  corrobo- 
rated by  another,  that  he  obtained  the  horse 
from  one  M.  by  trading  a  brown  horse.  Sev- 
eral witnesses  testified  in  rebuttal  that  de- 
fondant  did  not  have  a  brown  horse,  and  oth- 
ers testified  that  he  had  casually  stated  that 
he  obtained  the  horse  alleged  to  have  been 
stolen  "from  a  man  over  the  river, "  and  u from 
his  uncle. n  The  latter  statement  was  proved 
untrue.  Held,  that  a  conviction  should  be  set 
aside.— Reveal  v.  State,  (Tex.)  759. 

6.  The  witnesses  differed  in  minor  particu- 
lars as  to  the  correspondence  in  description 
of  the  mules  stolen  and  those  which  defend- 
ant sold,  but  they  all  agreed  as  to  a  very  pe- 
culiarly shaped  brand  which  was  on  one  of 
the  mules  stolen,  and  also  on  one  of  those 
sold.  Held,  that  an  instruction  was  warrant- 
ed submitting  the  question  of  identity  to  the 
jury  under  a  caution  as  to  reasonable  doubt. 
—State  v.  Hill,  (Mo.)  28. 


See  TTill«. 


Legacy. 


Legislative  Powers. 

Delegation,  see  Criminal  Law,  86. 

Levy. 

Of  taxes  by  county  court,  see  Taxattofoy  lOt 

LTBBL  AND  SLANDER. 

Privileged  communications. 

1.  Stockholders  of  a  corporation  filed  a  pe 
tition  in  a  court  having  jurisdiction  of  the 
cause  against  the  corporation,  alleging  that 
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the  president,  with  the  approval  of  the  di- 
rectors, had  been  fraudulently  conducting  the 
management  of  the  company,  detailing  the 
acts  alleged  to  show  a  concerted  scheme  to 
reduce  the  value  of  the  company's  stock,  and 
buy  it  in,  and  control  the  company's  affairs, 
and  thus  destroy  the  plaintiffs'  interests,  and 
asked  for  the  appointment  of  a  receiver. 
Held  that,  as  proceedings  in  courts  are  abso- 
solutely  privileged,  a  director  of  the  com- 
pany, though  not  a  party  to  the  suit,  could 
not  maintain  an  action  for  alleged  defamatory 
matter  contained  In  the  petition,  though  ft 
was  false  and  malicious,  and  made  under  col- 
or and  pretense  of  a  suit  without  right— 
Runge  v.  Franklin,  (Tex.)  721.# 

2.  The  plaintiff  also  alleged  that,  after  he 
had  filed  an  affidavit  denying  the  charges,  the 
defendants  caused  the  same  to  be  published 
in  a  newspaper,  "repeating  through  [its]  col- 
umns the  said  libelous  matter, "  and  attached 
the  newspaper  article  as  an  exhibit  to  its  pe- 
tition. The  article  contained  a  report  of  the 
suit,  its  object,  the  charges  made,  some  of 
which  were  not  declared  on.  The  libelous 
matter  relied  on  was  not  pointed  out,  except 
by  declaring  it  to  be  a  repetition  of  the  mat- 
ter contained  in  the  petition,  but  the  article 
contained  muoh  more  matter,  and  the  lan- 
guage was  different.  Held  that,  if  an  Inde- 
pendent cause  of  action  can  be  set  up  by  bor- 
rowing from  former  sllegations,  the  language 
relied  on  as  libelous  must  be  set  out  in  hcec 
verba,  and  the  damages  alleged  to  result 
therefrom  be  specified.— Id. 

Justification. 

8.  In  a  civil  action  for  libel,  where  defend- 
ant pleads  truth  in  justification  of  a  charge 
imputing  a  crime  to  plaintiff,  it  1b  error  to  in- 
struct that  defendant  must  prove  the  charge 
"beyond  a  reasonable  doubt;"  a  preponder- 
ance of  the  evidence  being  sufficient.  Over- 
ruling Polston  v.  See,  54  Mo.  391.— Edwards 
v.  George  Knapp  &  Co.,  (Mo.)  54. 

4.  A  plea  In  justification,   alleging  that 

Elaintiff  had  had  sexual  intercourse  with  her 
rother,  Is  sufficient  to  cover  a  oharge  that 
she  had  had  such  intercourse,  and  was  preg- 
nant thereby.— Id. 

Evidence. 

5.  In  an  action  for  slander  for  charging 
plaintiff  with  perjury  in  giving  testimony  in 
a  certain  action,  evidence  that  plaintiff  was 
sworn  in  such  action  and  gave  testimony,  and 
that  defendant  charged  him  with  having  com- 
mitted perjury  therein,  Is  material.— Davis  ▼. 
Davis,  (Tenn.)  808. 

LICENSE. 

To  sell  liquor,  see  InUxvtcatfaig  Liquors,  8-6. 

Revocation. 

Plaintiff,  the  grantee  of  land  situated  on  a 
creek;  authorized  defendant,  in  1877,  to  erect 
a  dam  across  the  creek,  and  utilize  the  water; 
the  license  to  continue  at  plaintiff's  pleasure. 
In  1880,  defendant,  with  plaintiff's  knowledge 
and  active  assistance,  made  numerous  con- 
tracts to  supply  water  from  the  creek  by 
means  of  his  dam,  the  contracts  to  continue 


five  years.  To  carry  oat  these  contracts  de- 
fendant erected  a  new  and  expensive  dam, 
plaintiff  furnishing  the  material,  and  expend- 
ed money  for  pipes,  etc.  In  1884*  defendant, 
with  plaintiff's  knowledge  and  assistance,  as 
before,  made  new  contracts  for  five  years 
longer.  Held,  that  plaintiff  was  estopped  to 
revoke  the  license  before  the  expiration  of 
the  latter  contracts.— Risien  v.  Brown,  (Tax.) 
661. 

LIENS. 

Mortgage  liens,  see  Chattel  Mortgage**  5, 6; 

Mortgages,  2,  8. 
Of  attorney,  see  Attorney  and  Client*  2. 

mechanic,  see  Mechanics'  Hens. 

vendor,  see  Vendor  and  Vendee*  4*  8. 

Equitable— Priorities. 

Land  was  purchased  by  A.  under  an  execu- 
tion against  J.  for  much  less  than  its  value, 
and  conveyed  by  A.  to  H.  in  consideration  of 
the  payment  by  H.  of  certain  named  debts; 
among  them,  a  debt  to  Gk,  for  which  A.  was 
liable  as  surety  for  J.  H.  gave  his  note  for 
the  debt  to  G.,  but,  becoming  bankrupt,  never 
paid  it  After  commencement  of  a  suit  to  en- 
force the  lien  of  Gt.'s  debt,  EL  conveyed  the 
land  back  to  J.,  who  was  also  bankrupt,  in 
consideration  of  payment  by  him  of  certain 
named  debts  owing  by  H.,  among  which  was 
the  debt  to  Gk ;  the  deed  reciting  that  a  lien  is 
retained  to  secure  compliance  with  the  condi- 
tions by  J.,  ubut  it  Is  not  intended  to  gives 
lien  to  any  one  but "  H.  Held,  that  6.  was  en- 
titled to  a  lien  prior  to  the  debts  of  H.  men- 
tioned in  the  last  conveyance. — Williams  v. 
Gaitskill's  Adm'r,  (Ky.)  628. 

life  Insurance. 

See  Insurance. 

LIMITATION   OF   ACTIONS. 


Action  on  insurance  policy,  see  Insurance*  6. 

to  surcharge  executors,'  eta,  accounts, 

see  Executors  and  Administrators*  6-& 

to  try  tax-title,  see  Taxation*  81-38. 

Exceptions,  coverture,  see  .Error,  Writ  of. 

Running  of  the  statute. 

1.  Where  an  administrator  completes  pay- 
ment  under  a  contract  for  the  purchase  of  real 
estate  made  by  deceased,  and  takes  the  title 
"as  administrator,"  and  makes  final  settle- 
ment, and  receives  his  discharge,  and  there- 
after continues  to  occupy  the  land  under 
claim  of  title,  the  statute  of  limitations  begins 
to  run  in  his  favor  from  the  date  of  his  dis- 
charge.—Harney  v.  Donohoe,  (Mo.)  191. 

2.  The  statute  does  not  begin  to  ran  as  to 
land  before  the  title  thereto  emanates  from 
the  United  States.— Cummings  v.  Powell 
(Mo.)  819. 

8.  Plaintiff  in  ejectment  claimed  under  s 
New  Madrid  certificate  under  act  Cong.  Feb. 
17, 1815,  authorising  the  owners  of  lands  in 
New  Madrid  county.  Mo.,  injured  by  an  earth- 
quake, to  locate  a  Uke  quantity  on  any  public 
lands  the  sale  of  which  was  authorized:;  and 
defendant's  allegation  that  the  lands  were  a 


Digitized  by 


Google 


HSDEX. 


943 


part  of  the  oommon-fleld  lots,  under  act  Cong. 
June  18, 1812,  confirming  to  the  Inhabitants  of 
St.  Louis,  etc.,  town  lots,  common  fields,  etc., 
Inhabited,  cultivated,  or  possessed  prior  to 
December  90. 1808,  and  reserving  part  of  the 
common  fields  not  claimed  by  individuals  for 
school  purposes,  was  not  conceded.  Held,  that 
an  instruction  assuming  that  the  statute  began 
to  run  before  the  title  emanated  from  the 
United  States,  defendant  having  been  in  pos- 
session for  40  years,  requires  a  reversal  of  a 
j  udgment  for  defendant —Id. 

4.  Land  conveyed  to  a  husband  in  trust  for 
bis  wife  for  life,  with  remainder  to  her  chil- 
dren, was  conveyed  in  fee  by  the  husband  and 
-wife  to  defendants'  grantors.  Held,  that  the 
grantors  took  but  a  life-estate,  and,  having 
entered  under  the  deed,  the  statute  did  not 
begin  to  run  against  the  children  until  the 
death  of  the  wife.— Gudgell  v.  Tydings,  (Ky.) 
466. 

Amendment  of  pleadings. 

5.  The  petition  in  an  action  by  a  husband 
and  wife  for  injuries  to  the  wife  stated  facts 
on  which  both  the  husband  and  wife  sought 
a  recovery,  and  contained  nothing  indicating 
that  the  action  was  to  recover  in  the  separate 
right  of  the  wife.  On  demurrer  for  misjoin- 
der of  parties,  the  name  of  the  wife  was 
dropped  by  amendment.  Held  that,  the  ac- 
tion having  been  brought  in  proper  time,  the 
husband  could  carry  it  on,  though  the  limita- 
tion had  expired  when  the  wife's  name  was 
dropped.  —  Missouri  Pac.  Ry.  Co.  v.  Watson, 
<Tex.)731. 

6.  Plaintiff,  by  pleading  filed  in  1878,  alleged 
that  defendant  conveyed  land,  in  1674,  to  a  co- 
defendant,  in  fraud  of  plaintiff's  rights.  Sub- 
sequently he  expressly  abandoned  these  alle- 
gations, and  went  on  trial  on  other  issues,  but 
renewed  them  in  1881,  the  action  being  still 
pending.  Held,  that  the  effect  of  the  aban- 
donment was  to  set  the  statute  in  motion  as 
from  the  date  of  the  conveyance.— Shirley  v. 
Waco  Tap  R.  Co.,  (Tex.)  648. 

7.  Where  an  action  is  begun  before  the  stat- 
ute has  run,  the  amending  of  the  complaint  by 
adding  a  necessary  party  after  the  statute  has 
run  does  not  set  up  a  new  oause  of  action  so 
as  to  make  the  statute  a  defense.— East  Line 
&  R.  R.  R.  Co.  v.  Culberson,  (Tex.)  706. 

8.  Where  the  action  was  not  brought  for  the 
benefit  of  the  party  subsequently  joined,  and 
the  right  of  the  latter  to  recover  is  presented 
for  the  first  time  by  the  amendment,  the  stat- 
ute may  be  pleaded  as  to  such  party.— Id. 

Disabilities. 

9.  A  period  of  two  months,  between  the 
death  of  the  maker  of  a  note  and  the  granting 
of  administration  on  his  estate,  oomes  within 
Code  Tenn.  (MilL  &  V.)  1 8454,  enacting  that 
"the  time  between  the  death  of  a  person  and 
the  grant  of  •  •  *  administration  on  his 
estate,  not  exceeding  six  months,  •  •  *  is 
not  to  be  taken  as  a  part  of  the  time  limited 
for  commencing  actions  which  lie  against  the 
personal  representative. n— Bright  v.  Moore, 
(Tenn.)  856. 

10.  Plaintiff's  right  of  action  for  the  recov- 
ery of  her  interest  in  land,  which  she  claims 
by  inheritance,  accrues  when  a  vendee  to 
whom  she  has  joined  with  her  husband  in  con- 


veying the  title  in  fee-simple  enters  Into  pos- 
session, claiming  title,  and  her  recovery  is 
barred  by  Gen.  St.  Ky.  c.  71,  art.  1,  $  4.  limit- , 
ing,  even  to  persons  laboring  under  disabil- 
ity, the  right  to  sue  for  recovery  of  real  prop- 
erty to  80  years,  when  such  adverse  holding  is 
continued  for  nearly  40  years,  notwithstanding 
plaintiff  was  under  the  disability  of  cover- 
ture during  the  entire  period.— Bradley  v. 
Burgess,  (Ky.)  5. 

11.  It  is  no  defense  to  a  bill  to  surcharge  and 
falsify  an  administrator's  account,  by  one  who 
has  just  attained  majority,  that  an  action  by 
his  guardian  is  barred.— Alvis  v.  Oglesby's 
Ex'rs,  (Tenn.)  818. 

In  criminal  cases. 

12.  Under  Rev.  St.  Ho.  |  1359,  making  the 
offense  of  seduction  punishable  either  by  con- 
finement in  the  penitentiary  or  by  fine  and 
imprisonment  in  the  county  jail,  and  section 
1678,  defining  a  "felony"  as  any  offense  liable 
to  be  punished  by  confinement  in  the  peniten- 
tiary or  death,  such  offense  is  a  felony,  and 
not  within  the  statute  of  limitations.— State 
v.  Reeves,  (Mo.)  841. 

US  PENDENS. 

Adverse  possession. 

1.  Where,  at  the  time  of  suing  M.  for  land, 
it  had  been  in  the  adverse  possession  of  S.  for 
13  years,  and  afterwards,  and  after  a  sufficient 
time  had  elapsed  for  the  title  of  S.  to  mature, 
he  conveyed  to  M.,  who  conveyed  to  plaintiff 
pending  the  action,  and  neither  S.  nor  plain- 
tiff was  a  party  to  the  action,  or  had  notice  of 
it,  and  continuous  possession  .had  been  held 
by  S.,  M.,  and  plaintiff  for  over  80  years,  a 
judgment  rendered  against  M.  23  years  after 
said  action  was  brought  could  not  defeat  the 
rights  of  plaintiff  as  a  bona  fid*  purchaser.— 
Wallace  v.  Marquett,  (Kj.)  874. 

2.  An  action  of  ejectment  is  not  lis  pendens 
as  to  one  not  a  party,  and  who  is  In  possession 
under  a  bond  for  deed  from  the  defendant  in 
ejectment,  and  such  possession  may  ripen  in- 
to an  adverse  title,  so  as  to  defeat  a  writ  of 
possession  Issued  on  the  judgment  therein. 
Following  Wallace  v.  Marquett,  10  S.  W.  874. 
—Wallace  v.  Arnold,  (Ky. )  *47. 

Local  Option. 

See  Intoxicating  Liquors,  1,  2. 

Lunatic. 

See  Insanity. 

Magistrates. 
See  Justices  of  Vie  Peace. 


See  Mayhem. 


Maiming. 


MALICIOUS  PROSECUTION. 

Want  of  probable  cause. 

1.  Where  the  evidence  on  the  issue  of  prob- 
able cause  is  conflicting,  the  court  is  not  re- 
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quired  to  state  the  evidence  which,  if  true, 
would  estahliah  a  want  of  probable  cause,  and 
instruct  that,  if  such  evidence  is  believed, 
there  was  not  probable  cause ;  or  to  state  that 
which,  if  true,  would  establish  probable  cause, 
and  instruct  that,  if  that  is  believed,  there 
was  probable  cause.— Gulf,  C.  &  S.  F.  By.  Go. 
v.  James,  (Tez.)  744. 

Advloe  of  counsel. 

2.  That  defendant  acted  under  advice  of 
counsel  is  not  conclusive  of  probable  cause. 
—Id. 

Malice. 

8.  The  alleged  malicious  prosecution  was  for 
perjury  in  testifying  that  a  passenger  coach 
of  defendant  corporation  had  a  loose  wheel 
before  it  was  wrecked.  There  was  evidence 
that  soon  after  the  accident  a  telegram  be- 
tween defendant's  agents  contained  the  words, 
u  loose  wheel ; "  that  its  general  manager  said, 
"Of  course,  we  understand  it,  but  the  world 
does  not ; "  and  the  general  manager  had  heard 
that  in  a  previous  proceeding  another  witness 
had  testified  that  the  wreck  was  caused  by  a 
loose  wheel.  Held,  that  the  jury  were  au- 
thorized to  find  a  want  of  probable  cause,  and 
from  that  to  infer  malice,  and  that,  a  verdict 
for  exemplary  damages  being  therefore  au- 
thorized, a  verdict  for  actual  damages  only 
would  not  be  set  aside.— Id. 

Excessive  damages. 

4.  In  an  action  against  a  corporation  and  its 
agents  for  malicious  prosecution,  in  which 
$15,000  actual  and  $15,000  exemplary  damages 
were  demanded,  the  court  charged  that  a  cor- 
poration and  its  agents  are  jointly  and  sever- 
ally liable  for*  the  willful  acts  of  the  agents 
within  their  authority  or  ratified,  done  with 
malice,  and  without  probable  cause.  There 
was  evidence  that  the  prosecution  prevented 
plaintiff  from  obtaining  employment,  or  made 
it  necessary  to  do  labor  he  was  not  accus- 
tomed to.  and  estranged  him  from  his  associ- 
ates. Held,  that  a  verdict  for  $8,000  actual 
damages  against  the  corporation  alone  did  not 
appear  to  be  the  result  of  improper  influences, 
or  contrary  to  law,  so  as  to  require  a  reversal 

MANDAMUS. 

To  county  judge  to  issue  liquor  license,  see 
Intoxicating  Liquors,  8. 

When  lies. 

1.  Section  6  of  an  amendment  to  Const.  Mo., 
M concerning  the  judicial  department, "  pro- 
vides that  when  any  one  of  certain  courts 
shall u  render  a  decision  which  any  one  of  the 
judges  therein  sitting  shall  deem  contrary  to 
any  previous  decision  *  *  *  of  the  supreme 
court, "  the  said  court u  must,  of  its  own  mo- 
tion, pending  the  same  term,  and  not  after- 
wards,"  certify  the  cause  to  the  supreme 
court.  Held,  that  if  it  had  been  the  duty  of  a 
court  during  a  term  to  transfer  a  cause,  and  it 
had  failed,  mandamus  would  lie  to  compel 
the  transfer,  after  the  term  expired,  though 
the  court  could  not  then  transfer  the  cause  of 
its  own  motion.— State  v.  Phillips,  (Mo.)  182. 

2.  The  supreme  court  of  Missouri  has  no  ap- 
pellate jurisdiction  over  the  Kansas  City  court 


of  appeals,  but  the  constitution  (amend.  18S4, 
S  8)  gives  it u  superintending  control  over  the 
courts  of  appeals  by  mandamus,  prohibition, 
and  certiorari. w  Held,  that  mandamus  will 
lie  to  compel  the  Kansas  City  court  of  appeals 
to  reinstate  and  hear  an  appeal  wrongfully 
dismissed.-— State  v.  Kansas  City  Court  of  Ap- 
peals, (Mo.)  856. 

Mandate. 

From  appellate  court,  see  Appeal,  87* 

Manslaughter. 

See  Homicide,  M0. 

MARRIAGE. 

Bee,  also,  Divorce;  Husband  and  W%fe. 
Of  person  divorced  for  adultery,  see  Di- 

force,  2. 
Revocation  of  will,  see  Wills,  2,  8. 

Cohabitation  between  slaves. 

1.  Defendant  and  K.,  who  were  once  slaves, 
lived  together  as  husband  and  wife  for  some 
time  after  emancipation,  representing  them- 
selves and  ^eing  regarded  in  the  community 
as  husband  and  wife,  but  they  were  never 
married  according  to  the  forms  of  law.  Dur- 
ing such  cohabitation  land  was  purchased  by 
K.  with  money  earned  by  defendant,  the  deed 
being  executed  to  K.  Afterwards  K.  was 
married  according  to  forms  of  law  to  plaintiff. 
Held,  in  trespass  to  try  title  after  K.'s  death, 
that  defendant  was  entitled  to  the  land, 
whether  she  was  to  be  regarded  as  K.'s  law- 
ful wife  or  not;  if  not,  a  trust  resulted  in  her 
favor,  K.  having  no  right  then  to  her  earn- 
ings.—Kinlow  v.  Kinlow,  (Tex.)  729. 

Solemnisation — Indians. 

2.  A  marriage  contracted'  according  to  the 
customs  of  an  Indian  tribe  need  not  be  con- 
tracted in  the  territory  of  the  tribe  in  order 
to  be  valid.— La  Riviere  v.  La  Riviere,  (Ma) 
840. 

Marshaling  Assets. 

See  Equity,  11. 

MASTER  AND  SERVANT. 

Agreement  to  employ,  to  be  performed  in  a 
year,  see  Frauds,  Statute  of,  2. 

Contract  of  hiring. 

1.  An  agreement  by  one  to  accept  employ- 
ment is  not  necessary  to  the  validity  of  s 
promise  by  another  to  employ  him,  made  as  a 

Eart  of  the  compromise  of  an  action.— East 
,ine  &  R.  R.  R.  Co.  v.  Scott,  (Tex.)  99. 

2.  Neither  is  it  necessary  that  a  fixed  pe- 
riod of  service  be  agreed  upon,  the  promises 
in  such  case  having  the  right  to  fix  it,  but  to 
complete  the  contract  be  must  fix  the  period 
on  demanding  employment. — Id. 

8.  The  promisee  having  been  disabled  st 

the  time  of  the  promise  by  reason  of  injuries 

for    which    the    action    compromised   was 

brought,  a  demand  for  employment,  mads  as 
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Boon  as  he  is  able  to  discharge  the  duties  of 
it,  is  in  time,  though  made  more  than  two 
years  after  the  promise.— Id 

Torts  of  servant. 

4.  It  was  not  error  to  charge  that  if  defend- 
ant by  his  agents  could,  by  ordinary  care, 
have  avoided  the  consequences  of  the  negli- 
gence of  the  person  injured,  or  if  it  by  direct 
act  of  its  agents  caused  the  act  which  pro- 
duced the  injury,  defendant  is  liable.— Brown 
v.  Sullivan,  (Tex.)  288. 

5.  In  an  action  for  personal  injuries  re- 
ceived on  defendant's  railroad,  under  a  gen- 
eral denial,  defendant  may  show  that  the  em- 
ployes operating  the  road  were  not  its  serv- 
ants, but  the  servants  of  a  receiver  operating 
the  road  under  decree  of  court.— Kansas  &  G. 
S.  L.  R.  Co.  v.  Borough,  (Tex.)  711. 

6.  The  exclusion  of  the  decree  appointing 
the  receiver,  and  the  decree  showing  his  final 
discharge,  cannot  be  assigned  as  error,  in 
that  the  decrees  showed  that  at  the  time  of 
the  Injury  the  road  was  in  the  hands  of  a  re- 
ceiver, where  the  last  decree  showed  that 
prior  to  the  accident  another  decree  had  been 
rendered  taking  the  road  from  the  control  of 
the  receiver.— Id. 

Negligence  of  master. 

7.  Acts  Mo.  1881,  p.  165,  requires  the  owner, 
etc.,  of  every  coal  mine  operated  by  shaft  to 
"provide  safe  means  of  hoisting  and  lowering 
persons  in  a  cage  covered  with  boiler-iron,  so 
as  to  keep  safe  •  •  •  persons  descending 
into  and  ascending  out  of  said  shaft, "  etc., 
and  gives  any  one  injured  by  willful  failure 
to  comply  therewith  a  right  of  action.  Held, 
that  one  employed  at  the  bottom  of  a  shaft, 
injured  by  a  lump  of  coal  falling  from  a  car, 
which  would  not  have  fallen  had  the  car  been 
covered  as  provided  by  the  statute,  could  re- 
cover therefor.— Dur rant  v.  Lexington  Coal 
Min.  Co.,  (Mo.)  484. 

8.  In  an  action  against  a  railroad  company 
for  injuries  received  by  an  employe",  plaintiff 
should  be  considered  as  being  "on  duty" 
while  asleep  upon  a  car  provided  for  the  pur- 
pose by  the  company,  and  under  his  contract 
subject  to  be  called  out  for  duty  at  any  mo- 
ment.—St  Louis,  A.  A  T.  Ry.  Co.  v.  Welch, 
(Tex.)  529. 

9.  One  employed  as  conductor  by  a  railroad 
company  operating  as  lessee,  without  author- 
ity of  statute,  a  railroad  belonging  to  another 
corporation,  cannot  recover  of  the  latter  cor- 
poration for  injuries  sustained  on  account  of 
a  defect  in  an  engine  owned  and  controlled  by 
the  lessee.— East  Line  &  R.  R.  R.  Co.  v.  Cul- 
berson, (Tex.)  706. 

10.  Plaintiff,  a  fireman  and  watchman,  was 
requested  by  the  engineer,  who  had  been 
taken  sick,  to  run  the  engine  to  a  place  where 
piles  were  to  be  driven.  Plaintiff  did  so,  and 
was  injured  by  the  explosion  of  the  boiler  of 
an  engine  used  to  operate  the  pile-driving  ma- 
chine. It  appeared  that  plaintiff  was  not 
actually  engaged  in  any  work  at  the  time  of 
the  accident,  and  that  there  was  a  rule  of  the 
company  forbidding  an  engineer  to  place  his 
engine  in  the  control  of  another,  but  there 
was  testimony  that  this  rule  was  not  intended 
to  be  enforced  in  case  of  the  sickness  of  the 
engineer.    Held,  that  plaintiff  could  recover 
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for  injuries  received.— East  Line  &  R.  R.  R. 
Co.  v.  Scott,  (Tex.)  398. 

Negligence  of  vice-principal. 

11.  In  an  action  for  an  injury  occasioned  by 
the  moving  of  the  trains  in  a  yard  used  by  de- 
fendant railroad  company  exclusively  for  the 
storage  of  cars  and  making  up  trains,  allega- 
tions that  another  servant  superior  to  plain- 
tiff's intestate,  for  the  killing  of  whom  the 
action  was  brought,  was  incompetent  and  un- 
skillful, and  that  cars  were  moved  in  a  care- 
less and  negligent  manner,  thus  causing  the 
injury,  state  a  cause  of  action.— Grube  v.  Mis- 
souri Pac.  Ry.  Co.,  (Mo.)  185. 

12.  A  charge  that,  if  the  servant  was  igno- 
rant of  the  defects  causing  the  accident  after 
having  used  such  care  as  one  in  his  position 
ought  to  use,  the  company  could  not  relieve 
itself  from  liability  because  a  servant  had 
neglected  a  duty  imposed  by  the  company  to 
see  that  its  car  and  track  were  in  good  order, 
is  not  erroneous.  —  Missouri  Pac  Ry.  Co.  v. 
James,  (Tex.)  882. 

18.  It  was  proper  to  charge  that  the  tem- 
porary absence  of  the  section-master  would 
not  relieve  the  company  from  liability  for  an 
injury  occurring  in  executing  instructions  to 
servants,  where  the  evidence  showed  that  the 
servant  was  working  under  the  instructions 
of  the  section-master  In  his  absence,  until  or- 
dered by  the  road-master  to  do  the  work  which 
he  was  on  his  way  to  do  when  the  accident  oc- 
curred.—Id. 

Negligence  of  fellow-servant. 

14.  A  foreman  of  a  bridge  gang  on  a  rail- 
road and  servants  operating  a  train  on  the 
road  are  "  fellow-servants, "  as  to  injuries  to 
the  former  resulting  from  the  latter's  negli- 
gence. —St.  Louis,  A.  &  T.  Ry.  Co.  v.  Welch, 
(Tex.)  629.* 

15.  The  engineer  and  fireman  in  charge  of  a 
passenger  train  are  not  fellow-servants  of  a 
section  hand  who  is  struck  by  the  train.— 
Sullivan  v.  Missouri  Pac.  Ry.  Co.,  (Mo.)  852.* 

10.  When  the  injured  person,  plaintiff's 
wife,  was  working  for  her  husband,  who  was 
boarding  the  men  of  defendant  company  un- 
der an  agreement  that  the  company  should  rej 
tain  their  board,  and  pay  it  to  plaintiff,  the 
wife  and  the  engineer  were  not  fellow-serv- 
ants.—Brown  v.  Sullivan,  (Tex.)  288.* 

17.  Where  the  regulations  of  a  company 
provide  that,  in  case  a  train  becomes  divided, 
the  front  brakeman  shall  go  to  the  rear  of  the 
front  portion,  and  signal  the  engineer  which 
way  to  move,  etc.,  and  that  the  engineer  shall 
obey  the  signals,  and  also  that,  in  case  the 
conductor  is  cut  off  from  the  train,  the  right 
to  command  shall  devolve  on  the  engineer, 
the  engineer  and  brakeman  are  only  fellow- 
servants,  in  case  of  the  breaking  of  a  train, 
when  the  engineer  does  not  assume  the  com- 
mand, and  both  are  acting  in  the  line  of  their 
separate  duties.  —  Louisville  &  N.  R.  Co.  v. 
Martin,  (Tenn.)  772. 

18.  An  instruction,  in  such  case,  that  being 
subject  to  the  orders  of  the  engineer  is  the 
same,  in  effect,  as  acting  under  his  orders,  so 
as  to  render  the  company  liable  for  an  injury 
to  the  brakeman  from  the  engineer's  negli- 
gence, is  erroneous.— Id.        » 

19.  In  an  action  by  a  servant  for  injuries  al* 
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laged  to  have  been  caused  by  the  Incompe- 
tency of  a  fellow-servant,  where  several  facts 
are  presented  as  hearing  on  the  question  of 
competency,  it  is  not  error  to  refuse  a  charge 
that  plaintiff  oould  not  recover  by  showing  a 
single  aot  of  negligence.— East  line  &  R.  R. 
R.  Co.  v.  Scott,  (Tex.)  898. 

Contributory  negligent*. 

30.  A  miner's  knowledge  that  the  owner  of 
the  mine  has  failed  to  obey  act  Mo.  March 
28, 1881,  requiring  cages  covered  with  boiler- 
iron  to  be  used  for  persons  ascending  and  de- 
scending shafts,  does  not  defeat  his  action  for 
injuries  received,  which  such  neglect  made 
possible.— Durrant  v.  Lexington  Coal  Min. 
Co.,  (Mo.)  484. 

21.  A  section  hand,  directed  to  go  after 
some  tools,  got  on  the  tender  of  a  train,  and 
rode  down  the  track  for  that  purpose,  and 
when  the  train  stopped  got  off,  and  either  in 
going  away  from  tne  tender,  or  in  attempting 
to  get  on  again,  was  run  over.  The  train  was 
moving  slowly  at  the  time.  It  was  not  shown 
that  the  place  was  such  as  required  signals 
that  the  train  was  in  motion,  or  that  the  en- 

Slneer  was  incompetent,  and  there  was  evi- 
ence  that  the  em  ploy 6  was  so  close  to  the 
tender  that  he  could  not  be  seen  by  the  engi- 
neer. Held,  that  he  could  not  recover.— 
Trinity  &  S.  Ry.  Co.  v.  Mitchell,  (Tex.)  698. 

22.  A  track  hand,  while  standing  on  the 
track  watching  some  men  loading  cars  with  a 
steam-shovel,  was  struck  by  the  locomotive  of 
a  passenger  train,  which  came  around  a  curve, 
on  a  down  grade,  at  the  rate  of  from  20  to  85 
miles  per  hour.  He  could  have,  seen  the  loco- 
motive, and  been  seen  by  the  train-men,  for 
about  200  yards.  A  witness  for  plaintiff,  who 
saw  the  locomotive  distant  about  150  yards, 
testified  that  no  signal  was  given  or  effort 
made  to  stop  the  locomotive  until  deceased 
was  struck.  The  fireman,  who  saw  deceased 
at  a  distance  of  100  yards,  and  the  engineer, 
who  saw  him  at  50  yards,  testified  to  signals 
and  efforts  to  stop  the  locomotive.  They  also 
knew  that  men  were  working  at  this  point  on 
the  road.  Held\  that  it  was  proper  to  refuse 
to  charge  that  plaintiff  could  not  recover. — 
Sullivan  v.  Missouri  Pao.  Ry.  Co.,  (Mo.)  852. 

MAYHEM. 

What  constitutes, 

1.  Under  Pen.  Code  Tex.  art.  507.  making  it 
mayhem  "  to  willfully  and  maliciously  cut  off  or 
otherwise  deprive  a  person  of  the  hand,  arm, 
finger,  toe,  foot,  leg,  nose,  or  ear,  to  put  out  an 
eye,  or  in  any  wav  to  deprive  the  person  of  any 
other  member  of  bis  body, "  it  is  mayhem  to 
knock  out  a  front  tooth.— High  v.  State, 
(Tex.)  288. 

2.  The  evidence  being  that  a  "corner tooth" 
was  knocked  out,  it  is  a  question  for  the  jury 
whether  the  "corner  tooth"  was  a  "front 
tooth."— Id. 

MECHANICS'  LIENS. 

Bights  of  subcontractors. 

1.  Rev.  St.  Me.  1879,  %  8172,  provides  that 
every  mechanic  or  other  person  who  shall 


perform  any  labor  on,  or  furnish  any  i 
als  for,  any  buildings  or  improvements  on 
land,  under  any  contract  with  the  owner  or 
Ms  contractor,  on  complying;  with,  the  provis- 
ions of  this  article,  shall  nave  for  his  labor  or 
materials  a  lien  on  such  building  or  improve- 
ments, and  on  the  land  belonging  to  such 
owner,  on  which  the  same  are  situated,  to  se- 
cure payment.  Held,  that  a  lien  exists  ia 
favor  of  subcontractors  and  others,  notwith- 
standing prior  payment  of  the  full  contract 
price,  in  good  faith,  by  the  owner  to  his  con- 
tractor; also  that  such  liens  are  not  limited 
to  the  amount  agreed  to  be  paid  by  the  owner 
to  his  contractor.— Henry  &  Coats  worth  Go. 
v.  Evans,  (Mo.)  868. 

Constitutional  law. 

2.  Such  construction  of  the  statute  does  not 
give  it  an  unconstitutional  force  and  effect, 
as  depriving  the  owner  of  property  u without 
due  process  of  law. n— Id. 

8.  Nor  does  it  conflict  with  section  4  of  the 
Missouri  bill  of  rights,  securing  to  an  "the 
enjoyment  of  the  gains  of  their  own  indus- 
try.*—Id. 

Mesne  Process. 

See  Attachment. 

Mesne  Profits. 

See  Ejectment  12. 

Mistake. 

Cancellation  of  deed,  see  Equity,  4,  6. 
Reformation  of  deed,  see  Equity,  3. 

MORTGAGES. 

See  also,  Chattel  Mortgages. 
Foreclosure,   chancery  jurisdiction,  see 

Courts,  1. 
Real  estate  of  religious  society,  see  Religious 

Societies,  4. 

Deed  absolute. 

1.  Defendant  agreed  to  loan  plaintiff's  gran- 
tor $450,  and  take  a  mortgage  on  land  worth 
$1,100.  Afterwards  plaintiff's  grantor  exe- 
cuted a  deed  absolute  for  the  land  for  the  ex- 
pressed consideration  of  $450,  which  sum  was 
received  by  him,  and  gave  his  note,  payable 
to  bearer,  for  $450  and  interest  and  attorney's 
fees.  Held,  that  the  deed  was  a  mortgage, 
and  that  its  character  oould  not  be  varied  by 
verbal  agreements  at  the  time  of  its  execu- 
tion.—Hart  v.  Eppstein,  (Tex.)  85.* 

Lien. 

3.  After  the  levy  of  an  execution  on  land, 
but  before  sale;  the  debtor  gave  a  mortgage 
to  indemnify  C.  and  R.,  his  sureties,  for  so- 
other debt.  When  the  land  was  sold  under 
execution,  it  was  bid  off  by  C,  who  paid  for 
it  with  money  furnished  by  the  debtor,  and  at 
the  request  of  the  latter  caused  the  sheriff  to 
convey  the  land  to  his  wife.  No  consideration 
was  paid  by  the  wife,  nor  did  it  appear  that 
she  knew  of  the  conveyance.  Held,  that  the 
land  was  still  subject  to  the  mortgage,  and 
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Hist  0.  and  R.  were  not  estopped  to  claim 
tinder  It  by  causing  the  land  to  be  conveyed 
to  the  wif e.  —  Corbett's  Ex'rs  v.  Howell's 
Adm'x,  (Ky.)  668. 

8.  Members  of  a  partnership  purchased 
land,  each  taking  an  undivided  interest  by 
separate  conveyance,  paid  for  out  of  his  own 
funds.  The  property  was  used  for  the  part- 
nership business,  and  after  it  ceased  each 
used  and  enjoyed  his  undivided  interest  for 
his  own  benefit,  and  mortgaged  it  to  secure 
his  individual  liabilities.  Held,  that  the  sur- 
viving partner's  interest  was  not  impressed 
with  an  equitable  lien  for  the  balance  due  the 
deceased  partner,  as  against  a  mortgagee  of 
the  survivor's  interest  for  the  latter's  indi- 
vidual debt.— Wilhite's  Adm'r  v.  Boulware, 
<Ky.)  620. 

Bights  of  mortgagee. 

4.  A  mortgagee  who  has  neither  actual  nor 
constructive  notice  of  a  prior  conveyance  of 
the  mortgaged  land  cannot  be  prejudiced 
thereby.— Keith  &  Perry  Coal  Co.  v.  Bing- 
ham, (Ma)  82. 

Foreclosure. 

5.  Under  Missouri  acts  1840  and  1856,  de- 
claring that,  in  case  of  the  mortgagor's  death 
before  or  after  action  brought,  his  personal 
representative  shall  be  defendant,  the  grantee 
of  the  devisee  of  the  mortgagor  is  not  a  nec- 
essary party  to  a  foreclosure  instituted  after 
the  mortgagor's  death,  and  is  not  entitled  to 
redeem  from  the  foreclosure  because  he  was 
not  made  a  party.— Tierney  v.  Spiva,  (Mo.) 
433.* 

6.  To  a  bill  to  foreclose  a  mortgage  defend- 
ant answered  that  at  the  time  of  Its  execution 
he  was  living  on  one  of  the  tracts  of  land  de- 
scribed therein  as  his  homestead,  and  that  he 
had  refused  to  sign  a  mortgage  embracing 
the  homestead  right;  that  the  plaintiff  wrote 
another  mortgage,  and  handed  it  to  him  to 
sign,  stating  that  it  did  not  embrace  the  home- 
stead right,  which  he  signed  without  reading. 
Held,  that  a  demurrer  to  the  answer  should 
have  been  overruled. — Evans  v.  English. 
(Ky.)626. 

7.  where  a  mortgage  is  given  to  secure  sev- 
eral notes,  without  any  stipulation  as  to  pri- 
ority, and  the  notes  are  assigned  to  different 
persons,  the  assignees  are  all  entitled  to  share 
pro  rata  in  the  proceeds  of  foreclosure. — 
Penzel  v.  Brookmire,  (Ark.)  15. 

8.  A  deed  of  trust,  after  describing  the  land 
Ln  the  granting  clause,  added:  u Together 
with  the  net  income  realized  from  said  prop- 
3rty  as  the  rents  thereof. "  There  was  no  ex- 
press stipulation  that  the  trustees  might  take 
possession  on  default  of  interest;  and  no  de- 
mand was  made  for  the  rents,  or  for  an  ac- 
counting. Held,  that  the  purchaser  at  a  sale 
under  a  second  deed  of  trust,  who  took  pos- 
lession,  was  not  liable  to  the  trustee  for  the 
rents  accruing  while  he  was  in  possession, 
&nd  before  the  trustee  attempted  to  take  pos- 
session on  default.— In  re  Life  Association  of 
America,  (Mo.)  69. 

Injunction  of  sale. 

9.  In  a  suit  to  enjoin  the  sale  of  land  under 
%  trust  deed  executed  by  plaintiff's  vendor 
for  want  of  consideration  for  the  note,  plain- 


tiff's vendor  testified  that  it  was  given  to  se- 
cure to  defendant  money  to  be  advanced  by 
him  in  the  purchase  of  a  tract  of  land  for 
witness,  and  that  defendant  bought  the  land 
and  took  the  deed  to  himself.  Defendant  de- 
nied the  agreement,  and  stated  that  the  note, 
which  was  for  92,000,  was  given  for  $1,380 
found  due  him  from  said  vendor  on  a  settle- 
ment then  made,  and  the  balance  for  money 
loaned.  Ue  further  stated  that  said  vendor 
had  leased  land  of  him,  and  that,  on  a  settle- 
ment of  accounts  for  rent  and  improvements, 
the  said  amount  was  owing  him.  Mutual  re- 
ceipts were  executed,  acknowledging  satis- 
faction of  counter-demands,  the  one  given  by 
plaintiff's  vendor  containing  a  promise  to  sur- 
render the  lease,  which  had  not  expired. 
Plaintiff's  vendor  testified  that  on  the  settle- 
ment 12,874  was  found  due  him,  and  that  the 
9720  was  paid  on  that  account,  and  that  he 
thought  the  receipt  was  only  an  agreement  to 
surrender  the  lease.  No  demand  was  ever 
made  by  said  vendor  for  a  deed  for  the  land 
alleged  to  have  been  purchased  for  him,  or 
for  the  residue  of  the  12,874.  At  the  time  of 
this  transaction,  said  vendor  was  pressed  by 
creditors.  Defendant's  brother,  who  obtained 
possession  of  the  land  after  the  lease  expired, 
signed  an  agreement  to  pay  for  the  improve- 
ments thereon,  if  plaintiff's  vendor  had  not 
already  been  paid.  This  agreement  stated 
that  the  latter  had  paid  $1,280  to  make  good 
his  lease.  Held  not  sufficient  evidence  to 
support  a  finding  for  plaintiff.— Van  Meter  v. 
Hamilton,  (Mo )  71. 

Setting  aside  sale. 

10.  The  mortgagee  having  become  the  pur- 
chaser at  the  commissioner's  sale,  for  a  price 
not  exceeding  a  third  of  its  value,  and  having 
by  demurrer  to  the  answer  admitted  fraud  in 
obtaining  the  mortgage,  will  not  be  permitted 
to  avail  nimself  of  the  purchase,  though  in 
ordinary  cases  the  sale  would  not  be  set  aside. 
—Evans  v.  English,  (Ky  )  626. 

Redemption. 

11.  In  an  action  to  redeem  under  an  alleged 
agreement  by  defendant  to  purchase  and  hold 
the  land  for  plaintiff,  the  only  evidence  of  the 
agreement  was  that  of  plaintiff's  father,  who 
testified  that  he  acted  for  his  son  in  the  mat- 
ter and  made  the  agreement,  and  that  of  de- 
fendant, who  testified  that  the  proposition 
was  made  to  him,  but,  after  being  advised  by 
counsel  that  the  transaction  would  be  but  a 
mortgage,  he  declined  it,  and  bought  on  his 
own  account.  Defendant's  attorney,  after  tes- 
tifying, on  cross-examination  by  plaintiff,  that 
defendant  on  the  day  of  sale  asked  him  what 
effect  certain  things,  if  done,  would  have,  to 
which  he  replied  that  they  would  amount  to  a 
mortgage,  was  asked  by  defendant,  uWhat 
did  defendant  then  say?"  It  appeared  that 
the  witness  would  have  answered  that  defend- 
ant said  uhe  would  have  nothing  to  do  with 
it. "  Held  that,  as  the  witness'  proposed  an- 
swer tended  to  corroborate  defendant,  its  ex- 
clusion was  error.— Dupree  v.  Estelle,  (Tex.) 
666. 

12.  Notwithstanding  Gen,  St.  Ky.  a  68, 
art.  8,  $  8,  provides  that  sales  under  judgment 
of  foreclosure  shall  be  tt null  and  void"  from 
the  time  of  redemption,  the  lien  of  a  mortgage 
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is  extinguished  by  sale  under  the  Judgment, 
and  the  mortgagee  cannot  hare  a  resale  after 
redemption,  to  recover  the  balance  of  the 
Judgment  not  satisfied  by  the  first  sale.  The 
sale  is  declared  a  nullity  from  the  time  of  re- 
demption, so  far  as  it  affects  the  title  of  the 
redemptioner,  but  the  mortgage  lien  is  not  re- 
vived.-Maklbben  ▼.  Arndt,  (Ky.)  643. 

MUNICIPAL  CORPORA- 
TIONS. 

See,  also,  Counties;  Hiqhways;  Schools  and 
School-Districts. 

City  courts,  see  Courts,  7. 

Taxation  for  public  Improvements,  see  Con- 
stitutional Law,  8. 

Incorporation. 

1.  Non-user,  or  failure  to  elect  officers  for  a 
series  of  years,  does  not  work  a  dissolution  of 
a  municipal  corporation  created  by  act  of 
legislature.— Buford  v.  State,  (Tex.)  401. 

3.  Act  Tex.  Feb.  12, 1852,  which  incorporated 
the  town  of  Henderson,  with  limits  one  mile 
square,  the  court-house  being  in  the  center, 
was  impliedly  repealed  by  act  May  16, 1871, 
incorporating  the  same  town,  with  limits  ex- 
tending u  one-half  mile  in  every  direction  from 
the  court-house.  "—Id. 

Ordinances. 

a  Neither  under  its  authority  to  regulate 
the  use  of  streets,  nor  section  26,  art.  8,  of  its 
charter,  empowering  the  mayor  and  assembly 
uto  license,  tax,  and  regulate"  various  profes- 
sions and  businesses,  nor  the  general  welfare 
clause,  permitting  the  passage  of  all  such  ordi- 
nances, not  inconsistent  with  the  provisions 
of  the  charter  or  the  laws  of  the  state,  as  may 
be  expedient  in  maintaining  the  peace,  good 
government,  health,  and  welfare  of  the  city, 
its  trade,  commerce,  and  manufacture,  can 
the  city  of  8t.  Louis  regulate  by  ordinance  the 
tariff  of  charges  of  a  telephone  company.— 
City  of  St  Louis  v.  Bell  TeL  Co.,  (Ho.)  197. 

Control  of  streets. 

4.  A  provision  of  a  city  charter  that  council 
shall  have  u exclusive  control  of  the  streets, 
sidewalks,  lanes,  alleys,  market-places,  and 
other  public  grounds  within  the  corporate 
limits,  and  shall  cause  the  same  to  be  kept 
clean  and  in  repair, "  does  not  confer  upon  the 
council  power  to  grant  to  a  railroad  the  right 
of  way  over  and  aloqg  its  public  streets,  as 
that  would  be  an  appropriation  or  use  of  the 
streets  for  a  purpose  not  contemplated  when 
the  charter  was  granted.— Ruttles  v.  City  of 
Covington,  (Ky.)  644. 

Public  improvements.  • 

5.  Act  Ky.  March  6, 1876,  authorizes  the  city 
of  C.  to  assess  a  special  tax  on  lots  abutting 
on  property  purchased  or  condemned  for  open- 
ing, extending,  or  widening  a  street,  "said 
tax  to  be  used  to  pay  the  cost  and  expense  of 
such  purchase  or  condemnation, w  is  not  un- 
constitutional, where  the  owners  of  the  abut- 
ting lots  on  which  the  tax  is  assessed  also  own 
the  lots  taken  for  the  street.  But  the  com- 
pensation for  the  lots  taken,  i.  e.,  their  full 
value,  must  be  paid  in  money  before  the  im- 
provement is  made,  notwithstanding  the  as- 


sessment may  equal  such  value.— City  of  Cov- 
ington v.  Worthlngton,  (Ky.)  TOO. 

6.  Property  owners  in  an  incorporated  mu- 
nicipality may  constitutionally  be  required  to 
pay  taxes  for  the  improvement  of  streets  in 
the  municipality,  and  also  to  pay  the  general 
county  road  tax.  The  former  are  for  special 
privileges,  not  equally  enjoyed  by  other  resi- 
dents of  the  county.— Wolf  ▼.  McHargne, 
(Ky.)  809. 

7.  The  charter  and  ordinances  of  the  city  of 
St  Louis,  relating  to  opening,  eta,  streets, 
provide  for  notice  to  the  property  owners  of 
the  time  and  place  of  making  an  assessment 
for  benefits  by  the  commissioners,  and  gives 
them  the  right  to  a  hearing  before  the  com- 
missioners, and  before  the  circuit  court,  on 
exceptions.  Held,  that  in  a  suit  on  a  tax-bill 
for  the  amount  of  an  assessment  for  benefits 
derived  from  widening  a  street,  the  report  of 
the  commissioners  is  conclusive  on  the  ques- 
tion of  whether  the  property  assessed  is  ben- 
efited, and  as  .to  the  extent  of  such  benefit 
Following  City  of  St  Louis  v.  Rankin,  9  8.W. 
Rep.  910.  Rat,  C.  J.,  dissenting.— City  of  St 
Louis  v.  Excelsior  Brewing  Co.,  (Mo.)  477. 

8.  Instructions  given  at  the  request  of  the 
city,  based  on  the  erroneous  supposition  that 
the  jury  can  fix  and  assess  the  benefits,  do 
not,  as  against  the  city,  cure  the  error  in  an 
instruction  to  disregard  the  report  Rax,  CL 
J.,  dissenting.— Id. 

Taxation. 

9.  Under  act  Ky.  Feb.  17, 1874,  §  7,  amend- 
ing the  charter  of  the  city  of  Newport,  and 
conferring  power  upon  the  city  "to  cause  to 
be  annually  levied,  collected,  and  paid  into 
the  city  treasury  an  ad  valorem  tax  on  the 
real,  personal,  and  mixed  estate  within  the 
limits  of  said  city  subject  to  taxation  by  the 
city  under  the  laws  of  the  state, n  the  city  may 
assess  and  collect  taxes  on  cboses  in  action  on 
non-residents,  and  stock  in  corporations  ex- 
isting elsewhere,  the  title  to  which  is  in  a  res- 
ident of  the  city,— City  of  Newport  v.  Bingo's 
Ex'x,  (Ky.)  3. 

10.  Under  section  18  of  the  city  charter  of 
Frankfort,  authorising  the  councilmea  to  tax 
certain  property,  "and  any  capital  or  other 
property  belonging  to  any  other  corporation 
or  citizen  of  any  other  place,  employed  in  said 
oity, n  distillers  may  be  taxed  on  whisky  stored 
in  their  warehouses,  and  owned  by  them, 
though  they'have  paid  a  tax  on  the  business 
of  wholesale  liquor  merchants,  carried  on  by 
them  separately  from  the  distillery ;  it  not  ap- 
pearing that  the  whisky  used  in  that  business 
was  removed  from  their  warehouse,  or  manu- 
factured at  their  distillery.— City  of  Frank- 
fort v.  Gaines.  (Ky.)  123. 

11.  The  distillers  cannot  be  taxed  on  whisky 
which  has  been  sold  by  them,  though  it  is  still 
in  their  warehouses.— Id. 

Murder. 

See  Homicide,  IS. 

NAVIGABLE  WATERS. 

Obstruction* 

1.  The  state  of  Kentucky  improved  the 
Green  and  Barren  rivers  by  means  of  locks 
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«nd  dams,  but  by  act  March  9, 1868,  the  legis- 
lature incorporated  the  G.  &  JB.  R.  N.  Co.,  and 
leased  to  it  the  G.  and  B.  "river  line  of  navi- 
gation, "  together  with  the  grounds,  tools,  ma- 
chinery, etc.,  appurtenant  thereto,  requiring 
it  to  keep  **  said  fine  of  navigation  in  good  re- 
pair,n  and  to  permit  boats  to  navigate  the 
drivers  on  payment  of  a  certain  toll.  Held, 
that  the  looks,  dams,  and  other  improvements 
-constituted  the  line  of  navigation,  and  that 
%he  grant  of  a  license  to  a  railroad  company 
Xo  build  bridges  so  as  not  unreasonably  to  ob- 
struct navigation,  does  not  impair  the  rights 
of  the  navigation  company  under  the  lease.— 
Ctreen  &  B,  R.  Nav.  Co.  v.  Chesapeake,  O.  & 
S.  W.  R.  Co.,  (Ky.)  6. 

2.  The  railroad  company  gave  notice  to  the 
navigation  company  that  it  would  between 
certain  dates  repair  its  bridge.  The  season 
'was  one  in  which  the  river  was  sometimes  ob- 
structed by  ice,  and  the  work  was  done  with- 
out delay.  Held  that*  though  the  obstruction 
might  have  been  entirely  avoided  by  an  un- 
usual and  expensive  course,  there  was  no  un- 
reasonable obstruction  to  navigation,  and  that 
the  harm  suffered  by  the  navigation  company 
was  damnum  absque  injuria*— Id. 

NEGLIGENCE. 

Contributory,  of  passenger,  see  Carriers,  10- 

18. 

servant,  see  Master  and  Servant,  20-23. 

Defective  roads,  see  Highways  2;  Turnpikes 

and  Toll-Roads,  2. 
Delay  in  transmitting  telegrams,  see  Tele- 


fraph  Companies,  1-7. 
ra" 


:  railroad  companies,  see  Railroad  Compa- 
nies, 14-26. 

Injuries  to  passengers,  see  Carriers,  6-18. 

servants,  see  Master  and  Servant,  7-10. 

Dangerous  premises. 

1.  Defendant's  servants  were  making  up  a 
train  of  empty  cars.  In  doing  this  they  first 
threw  in  on  one  of  the  tracks  seven  of  these 
cars,  and  left  them  standing,  with  their  doors 
open.  Plaintiff,  a  lad  10  years  old,  with  sev- 
eral other  boys,  got  into  one  of  them,  and, 
while  there,  several  other  cars  were  coupled 
on  to  the  standing  cars,  and  the  train  thus 
made  up  started  off.  The  boys  were  pushing 
one  another  around  In  the  car,  and  plaintiff 
was  pushed  off  by  one  of  the  boys,  and  fell 
u  nder  the  wheels  of  the  moving  train.  Held, 
that  a  demurrer  to  this  evidence  should  have 
been  sustained— Curley  v.  Missouri  Pac.  Ry. 
Co.,  (Mo.)  593. 

Contributory  negligence. 

2.  Plaintiff  and  his  wife  were  keeping  a 
boarding  car  in  connection  with  a  construction 
train,  and,  just  as  the  oar  was  about  to  be 
moved,  she  was  standing  with  the  conductor 
near  the  door,  to  see  where  it  would  be  placed. 
The  car  started  with  a  jerk  and  she  was 
thrown  upon  the  track.  Held  proper  to  charge 
that  defendant  was  liable  if  the  injury  was 
caused  by  the  negligence  of  its  servants,  al- 
though there  mayhave  been  negligence  on  the 
part  of  plaintiff's  wife,  unless  she  could,  by 
the  exercise  of  ordinary  care,  have  avoided 


the  consequence  of  defendant's  negligence.— 
Brown  v.  Sullivan,  (Tex.)  288. 

8.  It  was  not  error  to  refuse  to  charge  that 
there  could  be  no  recovery  if  plaintiff's  wife 
was  standing  in  the  door,  and  knew  the  car 
was  about  to  start,  and  in  consequence  of  her 
standing  up  the  jerk  of  the  oar  threw  her  out, 
since  the  question  of  negligence  was  for  the 
jury.— Id.* 

4.  The  verdict  will  not  be  set  aside  on  the 
ground  that  it  was  negligence  in  plaintiff's 
wife  to  be  standing  near  the  door,  knowing 
that  the  car  was  about  to  start,  where  the 
evidence  shows  that  she  was  standing  three 
feet  from  the  door.— Id. 

Pleading. 

5.  Where  the  petition  states  a  cause  of  ac- 
tion, and  does  not  show  a  case  from  which  it 
appears  that  the  injury  was  caused  by  con- 
tributory negligence,  defendant,  in  order  to 
rely  on  such  defense,  must  allege  it.— Mis- 
souri Pac.  Ry.  Co.  v.  Watson,  (Tex.)  78L* 

NEGOTIABLE  INSTRU- 
MENTS. 

Accommodation  indorsers,  right  to  set  aside 
fraudulent  conveyance  of  maker,  see  Fraud- 
ulent Conveyances,  9. 

Payment  by  maker's  bank,  see  Banks  and 
Banking,  1-3. 

Indorsement  and  transfer. 

1.  One  who  takes  a  note  in  part  satisfaction 
of  a  larger  debt,  and  releases  valuable  liens, 
is  a  holder  for  value.— Fitsgerald  v.  Barker, 
(Mo.)45. 

8.  where  a  grantee  assumes  in  the  deed  the 
payment  of  notes  of  the  grantor,  the  gran- 
tor's fraudulent  misrepresentations  as  to  the 
non-existence  of  liens  are  no  defense  to  an  ac- 
tion against  the  grantee  by  a  holder  of  the 
notes  for  value  before  maturity,  the  latter  not 
being  implicated  in  the  fraud ;  and  the  holder 
cannot  be  prejudiced  by  knowledge  subse- 
quently acquired.— Id. 

Actions  on\ 

8.  A  note  by  which  "the  directors  of  the  J. 
&  S.  Turnpike  Road  promise  to  pay, "  etc.,  and 
signed  with  the  names  of  the  directors,  with- 
out any  official  designation  attached,  does  not 
on  its  face  show  any  liability  of  the  turnpike 
corporation;  and,  in  an  action  on  such  note  to 
recover  a  personal  judgment  against  the 
signers,  an  objection  that  such  writing  is  the 
obligation  of  the  corporation  must  be  raised 
by  answer,  and  not  by  demurrer.— MoKensey 
v.  Edwards,  (Ky.)  815. 

4.  Defendant  having  paid  one  of  several 
notes  assumed  by  him.  cannot  in  an  action  on 
the  others,  testify  to  u the  circumstances  con- 
cerning the  payment.  "—Fitzgerald  v.  Barker. 
(Mo.)  45. 

NEW  TRIAL. 

Absence  of  witness,  see  Criminal  Law,  87. 

Application — Procedure. 

1.  Where  the  relief  asked  in  the  petition 
for  new  trial,  after  default,  is  only  for  permls- 
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■ion  to  file  an  answer,  it  is  error  to  pass  on 
the  merits  on  proofs  submitted  by  defendant 
alone,  when  there  is  no  suggestion  that  such 
a  course  would  then  be  pursued.— Reinke  v. 
Morse,  (Ky.)  468. 

2.  Where  a  cause  is  transferred  from  the 
county  to  the  district  court  because  the  county 
judge  was  counsel  in  another  suit  growing 
out  of  the  same  cause  of  action,  an  unsworn 
statement  by  the  county  judge,  offered  in  sup- 
port of  a  motion  for  a  new  trial  in  the  district 
court  on  the  ground  that  the  county  judge  was 
not  in  fact  disqualified,  but  forming  no  part 
of  the  proceedings  or  of  record,  need  not  be 
considered.—  Kahanek  y.  Galveston,  H.  &  8. 
A.  Ry.  Co.,  (Tex.)  570. 

Objections  to  verdict. 

8.  Affidavits  of  jurors  are  not  admissible  to 
show  their  understanding  of  the  facts,  and 
the  grounds  on  which  their  verdict  was  ren- 
dered.—Wills  Point  Bank  v.  Bates,  (Tex.)  848. 

Bight  to  third  trial. 

4.  Under  Rev.  St.  Tex.  art  1870,  permitting 
only  two  new  trials  on  the  motion  of  one 
party,  unless  for  misconduct  or  error  in  law 
of  the  jury,  a  third  new  trial  may  be  granted 
for  insufficiency  of  the  evidence  to  support 
the  verdict,  though  the  record  does  not  show 
that  the  former  verdicts  were  set  aside  for 
such  misconduct  or  error.— Collins  v.  Ballow, 
(Tex.)  248. 

Surprise,  accident,  etc. 

ft.  A  new  trial  should  not  be  granted  on  ac- 
count of  the  absence  at  the  trial  of  a  def  endan  t, 
who  does  not  reside  in  the  county,  though  the 
importance  of  his  testimony,  and  the  fact  that 
his  absence  was  due  to  mistake  as  to  the  date 
set  for  trial,  sufficiently  appear;  as  defend- 
ant, In  omitting  to  give  his  deposition,  as- 
sumed the  risk  of  losing  the  benefit  of  his  tes- 
timony.—Mayer  v.  Duke,  (Tex.)  565. 

6.  In  reply  to  a  request  by  defendant's  at- 
torney to  see  the  judge  as  to  the  time  of  trial, 
plaintiff's  attorneys  wrote  that  they  were 
willing,  if  the  judge  should  permit,  to  set  the 
case  for  such  time  as  would  suit  defendant's 
counsel ;  and  afterwards  wrote  that  they  were 
willing  to  let  defendant's  attorney  suggest 
the  day  of  trial  at  any  time  during  the  first 
two  weeks  of  court.  The  day  was  set  by  the 
latter,  but  the  judge,  whose  consent  had  not 
been  obtained,  set  the  case  five  days  in  ad- 
vance of  the  day  fixed ;  and,  neither  the  de- 
fendant nor  his  attorney  being  present,  judg- 
ment was  rendered  for  plaintiff.  Defendant's 
attorney  did  not  know  of  the  action  of  the 
judge,  and  the  defendant  was  informed  there 
of  two  days  before  the  trial,  but  was  unable 
to  be  present  on  account  of  sickness.  Held 
that,  though  the  absence  of  the  attorney  and 
defendant  was  satisfactorily  accounted  for,  a 
motion  for  new  trial  will  not  be  granted  where 
no  facts  are  set  out  showing  a  meritorious  de- 
fense.—HoUiday  v.  Holliday,  (Tex.)  690. 

7.  One  is  not  entitled  to  a  new  trial  because, 
when  testifying,  he  was  so  nervous,  excited, 
and  embarrassed  that  he  forgot  many  impor- 
tant facts,  and  answered  in  such  a  manner  as 
to  prejudice  his  case.— Korte  v.  Hoffman, 
01©.)  890. 


Nominal  Damages. 

See  Damages,  1. 

Non  Compos  Mentis. 

See  Insanity. 

Non  est  Factum. 

Verification  of  plea,  see  Pleading*  8-5. 

Notary  Public. 

Acknowledgment  of  party's  affidavit  by  his 
attorney  as  notary,  see  Affidavit. 

Notes. 
Bee  Negotiable  Instruments. 

Notice. 

Of  election  to  authorise  county  indebtedness, 
see  Elections  and  Voters,  1. 

Nuisance. 

Dangerous  premises,  see  Negligence,  1. 
Excavation  on  highway,  see  JEfigtaoai/s,  &. 
Obstruction  of  private  way,  see  Easements, 

1,  8. 
navigation,  see  Navigable  Waters,  1,  3. 

Obstructing  Justice. 

Resisting  officer,  killing  by  officer,  see  Homi- 
cide, 15. 

Office  and  Officer. 

See  Clerk  of  Court;  Justices  of  the  Peace; 

Sheriffs  and  Constables;  States  and  State 

Officers. 
County  officers,  see  Counties,  1-1&. 

Opinion  Evidence- 
See  Evidence,  9, 10. 

Ordinances. 

See  Municipal  Corporations,  SL 

PARDON. 

Recommendation  to  mercy. 

Where  one  indicted  jointly  with  others  for 
murder  testifies  for  the  state  on  the  trial  of 
his  co-defendants,  and  afterwards  pleads 
guilty  of  murder  in  the  second  degree,  and  the 
trial  court  is  not  requested  to  recommend  ex- 
ecutive clemency,  the  supreme  court  will  not 
make  such  recommendation,  as  defendant  may 
have  received  all  the  favor  to  which  he  was 
entitled  by  the  reduction  of  the  grade  of  Us 
offense.— Chapman  v.  State,  (Tenn.)  51L 

,  Parol  Evidence. 

See  Evidence,  14. 
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PARTIES. 

In  action  against  deceased  oounty  treasurer's 
estate,  see  Counties.  2. 
trover,  see  Trover  ana  Conversion, 
Joinder,  see  Animals. 

Kecessary  parties. 

1.  In  an  action  by  an  assignee  of  time- 
checks  and  due-bills  given  to  laborers  em- 
ployed in  the  construction  of  a  railroad, 
against  the  railroad  company  and  the  general 
contractor,  whore  the  petition  charges  that 
they  were  executed  by  the  contractor,  and 
were  his  obligations,  which  matters  are  not 
denied  in  the  answer,  and  the  contractor  made 
himself  primarily  liable  to  the  laborers,  sub- 
contractors who  had  given  the  checks  and 
due-bills  were  not  necessary  parties. — San 
Antonio  &  A.  P.  Ry.  Co.  v.  Cockvill,  (Tex.) 
703. 

Misjoinder. 

2.  On  the  theory  that  the  money  sued  for 
-was  received  by  one  of  the  defendants  as 
broker  from  his  principal,  and  remitted  to  his 
co-defendant,  for  payment  to  plaintiff,  a  peti- 
tion against  all  jointly  does  not  show  a  mis- 
joinder of  parties.— Floyd  v.  Patterson,  (Tex.) 

PARTITION. 

Marshaling  assets  in  discharge  of  liens,  see 

Principal  and  Surety. 
Venue,  see  Venue  in  Cwil  Cases,  4. 

Property  subject  to  partition. 

1.  Const.  Tex.  art.  16,  §  52,  prohibiting  the 
partition  of  land  used  as  a  homestead  among 
the  heirs  of  deceased,  so  long  as  the  guardian 
of  his  minor  children  may  oe  permitted,  by 
order  of  court,  to  use  it,  does  not  prevent  the 
homestead  from  entering  into  the  partition  of 
the  estate,  providing  the  right  of  the  minor 
children  to  use  it  during  such  permission  is 
not  infringed  by  such  partition.— Hudgins  v. 
Sansom,  (Tex.)  104. 

2.  A  contingent  remainder  to  become  vest- 
ed on  the  death  of  certain  persons  during  the 
life  of  the  life-tenant  is,  under  Missouri  stat- 
utes, subject  to  be  partitioned  during  the  life 
of  the  life-tenant —Preston  v.  Brant,  (Mo.)  78.* 

Parties— Infants. 

8.  Under  Code  Zy.  $  490,  providing  that 
land  held  Jointly  may  be  sold  on  application 
of  plaintiff,  though  an  infant,  if  division 
would  materially  impair  the  value  of  the  land, 
or  of  plaintiff's  interest,  where  a  widow,  who 
is  the  statutory  guardian  of  all  her  infant 
children  but  one,  unites  them  as  plaintiffs 
with  her  in  a  petition  for  the  sale  of  land, 
the  mother  suing  not  only  as  guardian,  but 
also  as  next  friend,  all  the  parties  are  before 
the  court,  and  it  appearing  that  no  division 
oould  be  made  without  injury  to  each  child's 
interest,  the  sale  is  properly  ordered,  and  the 
title  passed  to  the  purchaser.— Henning  v. 
Barrinffer,  (Ky.)  136. 

4.  Where  the  mother's  right  to  sue  for  her 
children  appeared  before  the  purchaser  ac- 
quired title,  the  fact  that  she  did  not  make 
affidavit  of  such  right,  as  required  by  Code 


Ky.  §  87,  to  the  effect  that  there  is  no  guard- 
ian and  no  one  else  to  sue,  is  not  such  a  juris- 
dictional fact  as  will  render  the  judgment 
void. —Id. 

Decree. 

5.  It  is  not  a  modification  of  a  judgment, 
directing  the  commissioners  to  proceed  gen- 
erally according  to  law,  to  give,  in  a  subse- 
quent order  appointing  new  commissioners, 
specific  instructions  following  the  statute,  as 
every  judgment  of  partition  contains  the 
statutory  directions  by  implication,  if  not  ex- 
pressed.—Houston  v.  Blythe,  (Tex.)  620. 

Allotment  of  parcels. 

6.  Rev.  St.  Tex.  arte.  3475, 8476,  provide  that 
commissioners  in  partition,  when  necessary, 
may  cause  the  real  estate  to  be  surveyed  into 
several  tracts,  and  shall  divide  it  into  as  many 
shares  as  there  are  coparceners,  each  of  which 
shall  contain  one  or  more  tracts,  as  the  com- 
missioners shall  deem  proper,  so  that  the 
shares  may  be  equal  in  value.  Held*  that  a  • 
share  may  consist  of  tracts  not  contiguous, 
and  it  is  not  error  to  direct  the  partition  to  be 
thus  made,  if  the  commissioners  deem  it  ex- 
pedient.—Id. 

Improvements. 

7.  The  children  of  a  second  marriage  are 
not,  after  their  father's  death,  entitled  to  any 
reimbursement  for  permanent  improvements 
made  by  him  on  land,  the  separate  estate  of 
his  first  wife,  while  he  was  holding  it  as  ten- 
ant by  the  curtesy.— CUft  v.  Clif t,  (Tex.)  388. 

8.  The  children  of  such  second  marriage 
can  have  allotted  to  them  their  share  of  the 
value  of  the  community  property  of  said  mar- 
riage, used  in  making  the  improvement  re- 
ferred to,  out  of  the  proceeds  of  the  sale  of 
the  property,  when  found  necessary  to  sell 
the  same  for  purposes  of  partition.— id. 

9.  Where  it  appears  that  the  improvement, 
which  was  a  house,  was  built  eight  years  aft- 
er the  death  of  the  first  wife,  and  seven  years. 
after  the  second  marriage,  and  paid  for  partly 
in  goods  from  decedent's  store  and  partly  in 
money,  costing  nearly  as  much  as  the  whole 
value  of  his  property  at  the  death  of  his  first 
wife,  in  the  absence  of  proof  that  any  of  the 
property  of  the  first  community  went  into  the 
improvement,  it  will  be  presumed  that  the 
improvement  was  made  with  community  prop- 
erty of  the  second  marriage.— Id. 

PARTNERSHIP. 

Claims  of  firm  against  deceased  partner's  es- 
tate, see  Interest*  1.  &• 

What  constitutes. 

1.  A  contract  between  wholesale  and  retail 
dealers,  by  which  the  former  furnishes  stock, 
and  the  latter  stores,  insures,  and  sells  for  a 
share  of  the  profits,  does  not  create  a  partner- 
ship.—Brown  v.  Watson,  (Tex.)  895.* 

As  to  third  persons. 

2.  W.  furnished  to  defendant  firm  a  stock 
of  goods  on  consignment,  the  latter  to  receive 
for  their  services  in  making  sales  a  share  of 
the  profits.  In  other  business  of  the  firm  W. 
had  no  interest  whatever.   Held,  that  he  could 
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not  be  made  liable  as  a  member  of  the  firm  by 
a  creditor  who  acted  solely  upon  commercial 
reports,  baaed  upon  a  newspaper  statement 
of  which  W.  was  ignorant.— Cherry  v.  Ows- 
ley, (Tex.)  519. 

3.  A  wholesale  and  a  retail  dealer  made  a 
contract  by  which  the  former  furnished  stock, 
and  the  latter  stored,  insured,  and  sold  it  for 
half  of  the  proceeds.  It  appeared  that  they 
had  negotiated  with  a  view  of  partnership, 
but  that,  while  the  retailer  had  represented 
that  a  partnership  existed,  the  wholesale  deal- 
er had  denied  it;  that  the  business  of  each 
was  carried  on  as  before ;  that  the  retailer's 
circulars  showed  that  he  dealt  in  some  goods 
as  agent;  that  the  sales  account  of  goods  fur- 
nished by  the  wholesaler  was  kept  separate 
from  other  sales ;  and  that  the  attaching  cred- 
itors of  the  retailer  gave  credit  on  the  basis 
of  commercial  reports,  and  not  on  that  of  the 
stock  of  goods.  Held,  that  the  wholesale  deal- 
er was  not  estopped  from  alleging  his  individ- 
ual ownership  of  the  goods,  and  that  they 
were  not  liable  to  attachment  for  the  retail- 
er's debt.— Brown  v.  Watson,  (Tex.)  395. 

Firm  property. 

4.  The  common  source  of  title  in  ejectment 
was  a  conveyance  of  certain  property  to  three 
brothers  individually.  Plaintiff  derived  title 
through  a  sheriff's  sale  of  one  undivided  third 
interest,  under  judgment  against  one  of  the 
brothers  for  an  individual  debt.  Defendants 
claimed  under  a  later  purchase  from  the 
three,  made  in  payment  of  a  debt  from  them 
as  partners,  averring  that  the  land  was  firm 
assets,  and  that  the  sheriff's  sale  was  void. 
The  partnership  was  alleged  to  have  been 
originally  formed  long  before,  in  Illinois,  but 
in  none  of  their  transactions,  notes,  or  deeds 
was  there  any  firm  name  used.  Before  ac- 
quiring the  land,  they,  with  others,  wore  en- 
gaged for  several  years  in  Texas,  in  the  cattle 
business.  Upon  leaving  Texas,  they  adjust- 
ed their  respective  interests,  owing  no  debts, 
and  removed  to  Missouri,  where  they  bought 
the  land ;  their  former  associates  having  no 
interest  in  it  Held,  that  the  evidence  did 
not  support  the  finding  that  the  land  belonged 
to  a  partnership.— Allen  v.  Logan,  (Mo.)  149. 

Firm  and  individual  creditors. 

5.  A.,  being  indebted  to  plaintiff,  formed  a 
partnership,  and  transferred  his  stock  of 
goods  to  the  firm,  and  the  latter  then  bought 
new  stocks,  with  which  the  old  was  inter- 
mingled. Plaintiff  afterwards  attached  part 
of  the  goods  in  the  hands  of  A.,  but  there  was 
no  evidence  that  the  latter  had  become  the 
owner  thereof,  as  his  individual  property,  or 
that  the  partnership  had  been  dissolved,  ex- 
cept t  hat  of  one  witness,  who  had  been  clerking 
for  the  firm.  No  notice  of  such  dissolution 
was  given,  and  goods  purchased  by  the  firm 
continued  to  be  received  and  mingled  with 
the  partnership  stock.  Held,  that  the  goods 
attached  by  plaintiff  were  partnership  prop- 
erty, and  that  plaintiff's  claim  should  be  post- 
poned to  the  claims  of  subsequently  attacning 
creditors  of  the  firm,  the  latter  having  become 
insolvent— First  Nat.  Bank  v.  Brenneisen, 
(Mo.)  884. 


Dissolution  and  accounting. 

6.  Under  the  agreement  Between  partners 
on  dissolution,  B.  was  to  pay  notes  without 
consultation  with  A.,  but  accounts  were  not 
to  be  paid  until  the  latter  had  pronounced 
them  correct.    Held  that,  where  B.  failed  to 

?>ay  certain  notes  until  after  judgment  by  de- 
ault  was  entered  on  them,  he  could  not  recov- 
er costs  incurred,  but  that  where  he  refused 
to  pay  an  account  in  good  faith,  and  suit  was 
brought,  he  was  entitled  to  reimbursement 
for  costs,  unless  it  appeared  that  he  suffered 
such  suit  to  be  brought  contrary  to  the  wishes 
of  A.— Buford  v.  Ashcroft,  (Tex.)  34&. 

7.  Since  the  agreement  contemplated  that 
the  sum  which  B.  stipulated  to  nay  should  be 
paid  at  once,  he  was  not  entitled  to  credit  for 
sums  paid  as  interest  maturing  after  the  mak- 
ing of  the  agreement.— Id. 

8.  Plaintiff  and  defendant  were  partners 
dealing  in  tobacco.  Defendant  was  a  member 
of  another  firm  engaged  in  the  same  business, 
and  its  tobacco  was  handled  in  the  market  in 
the  name  of  the  former  firm.  Defendant  kept 
the  accounts  of  the  two  firms  in  the  same  set 
of  books,  but  the  books  did  not  show  how 
much  tobacco  had  been  bought  by  each  firm, 
or  the  cost  of  it,  though  they  showed  the 
amount  expended  by  the  two  firms.  In  an  ac- 
tion to  settle  the  partnership  affairs  of  the 
parties,  the  commissioner  estimated  the 
amount  bought  for  defendant's  firm  by  adding 
to  the  number  of  pounds  that  it  had  sold  a 
proper  amount  as  shrinkage,  the  cost  of  which 
he  louud  from  the  average  price  paid.  He  de- 
ducted this  sum  from  the  amount  paid  by  both 
firms  for  tobaoco,  in  order  to  fix  the  cost  of 
what  had  been  bought  for  plaintiff's  firm. 
The  selling  price  and  expenses  being  known, 
the  profits  of  plaintiff7  s  firm  were  estimated, 
and  defendant's  liability  to  plaintiff  fixed. 
Held  a  proper  settlement.— Hume  v.  McNees, 
(Ky.)  884. 

Passengers. 

See  Carriers,  2-15. 

PAYMENT, 

Presumption — Lapse  of  time. 

1.  In  an  action  on  a  purchase-money  note, 
14  years  after  it  was  given,  it  appeared  that 
the  vendor  owned  one-third  of  the  land  sold, 
but  the  evidence  was  conflicting  as  to  whether 
he  owned  the  residue.  The  vendee  took  pos- 
session, and  paid  one-third  of  the  note.  The 
court  held  that  the  payment  was  in  full  of  the 
vendor's  demand,  and  ordered  the  note  can- 
celed. Held,  that  such  ruling  would  not  be 
disturbed.— Wilson  v.  Suggett's  Ex'rs,  (Ky.) 
3S2. 

Evidence. 

2.  Defendant  claimed  title  to  land  under  a 
sale  on  foreclosure  of  a  vendor's  lien.  The 
original  vendee  testified  that  after  an  appeal 
had  been  taken  in  the  proceedings  to  foreclose 
the  lien  he  paid  the  judgment  to  an  attorney, 
who  had  since  died ;  that  the  attorney's  part- 
ners were  absent ;  that  he  had  lost  his  receipt ; 
and  that  of  the  other  three  persons  present 
two  were  dead.    The  payment  was  alleged  to 
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have  been  made  about  26  yean  ago;  and  the 
third  person  alleged  to  have  been  present,  a 
man  77  Tears  old,  testified  that  he  had  no 
recollection  of  any  snoh  occurrence.  Held, 
that  testimony  of  the  attorney's  partner  rela- 
tive to  the  attorney's  mode  of  doing  business, 
showing  that  the  payment  was  improbable, 
and  also  that,  after  the  reversal  of  the  case, 
the  attorney  had  filed  an  amended  petition, 
and  had  been  engaged  in  this  suit,  but  had 
never  mentioned  the  payment,  was  admissi- 
ble, as  also  evidence  of  an  admission  made  by 
the  vendee  to  a  subsequent  owner  of  the 

remises  that  the  lien  was  still  in  force.— 

wyer  v.  Rippetoe,  (Tex.)  068. 

Application. 

8.  When  a  note  is  given  by  plaintiffs  to  de- 
fendants, for  money  loaned  in  the  course  of 
their  mutual  dealings,  the  note  enters  into 
the  mutual  account,  and  the  items  of  the  ac- 
count which  are  demands  in  favor  of  plaintiffs 
against  defendant  should  be  applied  to  the 
payment  of  the  interest  and  principal  of  the 
note,  after  first  extinguishing  the  earlier  de- 
mands of  defendant  against  plaintiff,  as  in  or- 
dinary cases  of  partial  payments  under  the 
statute.  Mansf.  Dig.  $  4768.— Rogers  v.  Yar- 
nell,  (Ark.)  032. 

4.  A  firm  executed  a  mortgage  to  secure  a 
partnership  debt  to  a  bank,  and  at  the  same 
time  another  of  the  bank's  debtors  executed 
to  it  a  mortgage  to  secure  notes  on  which  the 
partners  were  sureties,  and  the  amount  of 
such  notes  was  not  included  in  the  estimate 
of  the  debt  for  which  the  firm  mortgage  was 
given.  Held,  that  a  payment  by  the  firm 
should  be  applied  first  on  their  own  debt,  and 
that  the  bank  should  rely  on  the  mortgage  se* 
•curing  the  notes  before  attempting  to  collect 
from  the  sureties.— Lazarus  v.  Henrietta  Nat. 
Bank,  (Tex.)  253. 

5.  The  president  and  cashier  borrowed  of 
their  bank  a  sum  which  they  loaned  to  a  fail- 
ing debtor  of  the  bank  and  of  the  president. 
The  debtor  gave  a  mortgage  on  goods  and 
land,  and  delivered  the  property  to  the  mort- 
gagees, with  authority  to  sell  and  appropriate 
the  proceeds  to  the  mortgage  debt,  after  ap- 
plying enough  of  the  goods  to  pay  for  another 
tract  of  land,  which  was  accordingly  paid  for, 
and  conveyed  by  the  debtor's  vendor  to  the 
mortgagees.  It  did  not  appear  that  anything 
more  was  realized  from  the  goods.  The  presi- 
dent promised  that  the  debt  to  the  bank  would 
thus  be  paid,  and,  relying  thereon,  the  direct- 
ors made  no  effort  to  collect  it  otherwise. 
Held,  that  the  president,  who  controlled  the 
property  and  received  the  proceeds,  was  enti- 
tled to  nave  the  proceeds  of  both  parcels  of 
land  applied  first  to  the  payment  of  the  loan 
to  him  and  the  cashier,  and  that  the  balance 
should  be  applied  to  the  debts  due  to  the  bank 
and  the  president. — Apperson's  Ex'x  v.  Ex- 
change Bank,  (Ky.)  801. 

PBBJUBY. 

Indictment. 

1.  An  assignment  of  perjury  in  an  indict- 
ment for  falsely  making  an  affidavit  to  a  claim 
presented  to  the  county  court,  stating  that  the 
truth  was  that  defendant  did  not  furnish  ua 


suit  of  clothing  and  underclothing  of  the  value 
of  $18,  and  one  coffin  of  the  value  of  $10,  as 
sworn  to,  *  puts  in  issue  nothing  but  the  value 
of  the  articles,  and  admits  that  they  were  fur- 
nished.—Thomas  v.  State,  (Ark.)  198. 

2.  In  such  case,  proof  by  one  witness  that 
the  coffin  was  worth  $7,  by  another  that  de- 
fendant arranged  to  pay  65  cents  for  the  labor 
in  making  it,  and  by  another  that  a  coat  and 
vest  similar  to  the  one  used  could  be  bought 
at  a  place  other  than  that  at  which  those  fur- 
nished were  procured  for  $8.50  or  $4,  and  by  a 
third  that  defendant  sent  him  for  the  clothing, 
giving  him  money  to  pay  for  it,  the  exact 
amount  of  which  witness,  did  not  remember, 
but  whioh  might  be  more  than  $6,  and  that  it 
was  not  sufficient,  but  that  the  merchant  al- 
lowed him  to  take  them,  will  not  sustain  a  ver- 
dict of  guilty.— Id. 
Instructions. 

8.  Under  Code  Crim.  Proc.  Tex.  art.  677,  re- 
quiring the  court  to  set  forth  distinctly  the 
law  applicable,  whether  asked  or  not,  the  pro- 
vision of  article  746,  that  no  person  shall  be 
convicted  of  perjury,  except  on  testimony  of 
two  credible  witnesses,  or  of  one  strongly  cor- 
roborated, must  be  stated  in  the  instructions. 
—Wilson  v.  State,  (Tex.)  749. 

4.  A  "credible  witness, "within  the  mean- 
ing of  the  statute,  is  one  who,  being  compe- 
tent to  give  evidence,  is  worthy  of  belief.— Id. 

5.  The  materiality  of  a  false  statement, 
charged  as  perjury,  is  a  question  for  the 
court,  and  a  special  instruction  submitting 
the  question  to  the  jury  is  properly  refused. — 
Smith  v.  State,  (Tex.)  751. 

PLEADING. 

See,  also,  Damages,  20, 21  -,  Death  by  Wrong- 
ful Act,  lt  2;  Negligence,  5;  Trespass,  1; 
Trespass  to  Try  Title,  4,  5. 

Action  on  note,  see  Negotiable  Instruments,  8. 

on  sheriff's  indemnifying  bond,  see  Sher- 
iffs and  Constables. 

to  set  aside  fraudulent  conveyance,  see 

Fraudulent  Conveyances,  18,  14. 

Amendment,  limitation,  see  IAmUatUm  of 
Actions,  5-8. 

General  denial,  see  Ejectment,  9. 

Petition  to  condemn  land,  see  Eminent  Do- 
main, 2-4. 

Remedy  at  law  to  oust  equity  jurisdiction,  see 
Equity,  2. 

Tender,  see  Tender. 

Complaint. 

.  1.  A  petition  is  not  multifarious  for  alleging 
that  one  defendant  was  either  an  agent  of  or 
partner  with  the  others  in  the  alternative, 
where  the  liability  would  be  the  same  in 
either  case.— Floyd  v.  Patterson,  (Tox.)  526. 
2.  Where  a  petition,  in  an  action  against  a 
railroad  company  for  injuries  received  while 
riding  on  its  train,  fails  to  state  whether  the 
injured  person  was  a  passenger  at  the  time  of 
the  injury,  the  defect  is  waived  if  defendant, 
by  answer,  puts  that  question  directly  in  is- 
sue, without  any  objection  to  the  petition  on 
that  ground.  Rat,  C.  J.,  and  Sherwood,  J., 
dissenting.- Wagner  v.  Missouri  Pac.  Ry.  Co., 
(Mo.)  486;  Zuendt  v.  Same,  (Mo.)  481. 
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Flea  of  non  est  fteotnm. 

8.  A  petition  alleging  a  contract  of  service, 
but  stating  no  definite  term,  will  control  the 
right  of  recovery,  though  the  evidence  shows 
that  a  term  was  agreed  upon.—  East  Line  & 
R.  R.  R.  Co.  v.  Scott,  (Tex.)  99. 

4.  In  an  action  for  personal  injuries,  it  is 
immaterial  that  it  was  alleged  in  the  petition 
that  the  injury  was  received  at  Provencal,  La., 
while  the  proof  showed  that  it  was  received 
at  Robeline,  La.,  the  defendant  not  having 
been  misled  thereby.  —  Brown  v.  Sullivan, 
(Tex.)  2S8. 

5.  In  an  action  by  the  assignee  of  time- 
checks  and  due-bills,  the  fact  that  the  peti- 
tion describes  the  time-checks  as  having  no 
indorsement  or  assignment  on  them,  while 
those  introduced  in  evidence  have  indorse- 
ments in  writing  across  their  backs,  is  not 
such  a  variance  as  to  make  them  inadmissible 
in  evidence.— San  Antonio  &  A.  P.  Ry.  Co.  v. 
Cockvill,  (Tex.)  703. 

Reply. 

6.  In  an  action  to  set  aside  a  conveyance  to 
a  wife  of  land  by  her  husband,  as  made  with 
intent  to  defraud  creditors,  an  answer  to  the 
petition,  alleging  that  the  land  was  purchased 
with  the  separate  estate  of  the  wife,  amounts 
only  to  a  denial  of  the  petition  in  that  partic- 
ular, and  needs  no  replication.— Jordan  v. 
Busohmeyer,  (Mo.)  016. 

Pleading  and  proof— Variance. 

7.  Under  Rev.  St.  Tex.  art.  1265,  $  8,  provid- 
ing that  an  answer  denying  the  execution  of  a 
written  instrument  on  which  a  pleading  is 
founded  shall  be  verified  by  affidavit,  where 
the  mortgagor  pleads  a  general  denial,  not 
verified  by  oath,  no  proof  of  the  execution  of 
the  mortgage  is  necessary  as  to  him. — Chay- 
tor  v.  Brunswick-Balke-Collender  Co.,  (Tex.) 
250. 

8.  Rev.  St  Tex.  art  2262,  provides  that 
when  a  pleading  shall  be  founded  on  an  in- 
strument in  writing  charged  to  have  been  ex- 
ecuted by  the  other  party  or  by  his  authority, 
and  not  alleged  to  be  lost  or  destroyed,  such 
instrument  shall  be  received  as  evidence 
without  the  necessity  of  proving  its  execu- 
tion, unless  the  other  party  shall  nle  his  writ- 
ten affidavit  denying  execution.  A  petition 
alleged  that  the  drafts  sued  on,  which  were 
drawn  on  and  accepted  by  u J.,  Agent, "  were 
accepted  by  defendant's  authority,  and  neither 
the  execution  of  the  acceptances  nor  the  au- 
thority of  the  agent  was  denied  on  oath. 
Held,  that  they  were  admissible  without  proof 
of  those  facts,  and  were  a  sufficient  basis  for 
a  judgment.— San  Antonio  &  A.  P.  Ry.  Co.  v. 
Harrison,  (Tex.)  556. 

Police  Courts. 

See  Courts,  7. 

Pooling  Combinations. 

Between  railroad  companies,  see  Railroad 
Companies,  8,  4. 


x^OWJBKS. 

Of  attorney. 

Where  a  deed  is  executed  by  an  attorney  in 
fact,  who  is  so  constituted  by  two  different 
instruments,  one  of  which  is  valid  and  the 
other  invalid,  the  deed  passes  title,  though  it 
purports  to  have  been  executed  under  the  lat- 
ter instrument,  and  the  valid  power,  thoueb 
not  referred  to  in  the  deed,  may  be  received 
in  evidence  to  support  it  —  Link  v.  Page* 
(Tex.)  699. 

PRACTICE  IN  CIVIL.  CASES. 

See,  also,  Almtcment  and  Revival;  Appeal; 
Attachment;  Continuance;  Costs;  Courts; 
Deposition ;  Equity;  Error,  Writ  of;  Ex- 
ceptions, Bill  of;  Execution;  Judgment; 
Jury;  New  Trial;  Parties;  Pleading; 
Prohibition,  Writ  of;  Report  and  Case 
Made;  Tender;  Trial;  Venue  to  CivU 
Cases;  Witness, 

Order  of  trials. 

1.  Though  under  Rev.  St  Tex.  aria.  1181. 
1183, 1287, 3070,  causes  should  be  placed  on  the 
general  and  jury  dockets  and  tried  in  tike  or- 
der in  which  the  petitions  are  filed,  unless  for 
good  cause  shown  the  court  otherwise  directs, 
yet  the  placing  of  a  cause  on  the  jury  docket, 
and  trying  it  in  advance  of  a  cause  previously 
.filed  and  preceding  it  on  the  general  docket 
are  not  reversible  error,  unless  it  is  shown 
that  injury  resulted  therefrom.  —  Missouri 
Pac.  Ry.  Co.  v.  Shuford,  (Tex.)  406. 

2.  A  judgment  will  not  be  reversed  for  try- 
ing a  cause  in  advance  of  its  regular  order, 
where  the  action  was  brought  January  21st 
and  interrogatories  to  witnesses  in  another 
county  were  filed  February  15th,  and  commis- 
sions were  issued  February  22d,  and  the  cause 
was  called  for  trial  February  236%  when  a 
continuance  for  want  of  their  testimony  was 
asked,  and  there  was  no  application  for  a 
postponement  to  a  later  day  in  the  term,  and 
it  does  not  appear  that  the  evidence  would 
have  been  obtained  in  time  for  trial  if  the 
cause  had  been  tried  in  its  order.-— Id. 

Prescription. 

See  Adverse  Possession;  Limitation  of  Ac- 
tions 

Presumption* 

Of  payment  from  lapse  of  time,  see  Pay- 
ment, 1. 
On  appeal,  see  Appeal,  .26-51. 

PRINCIPAL.  AND  AGENT. 

Authority  of  bank  officer,  see  Banks  and 

Banking,  4. 
engineer,  to  contract  for  grading,    see 

Railroad  Companies,  5. 
Insurance  agents,  see  Insurance,  & 

Ratification. 

1.  Plaintiff  in  ejectment  claimed  under  a 
trust-deed  given  by  defendant  to  secure  two 
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notes  to  I*,  and  alleged  that  the  smaller  note 
was  given  for  the  fees  of  plaintiff  and  an- 
other, as  defendant's  attorneys  in  asnit  by  L. 
against  defendant,  for  the  compromise  of 
which  the  other  note  was  given.  The  trustee, 
who  was  L.'s  attorney,  and  made  the  compro- 
mise, had  no  authority  to  do  so,  and  he  in- 
dorsed the  smaller  note  in  LJs  name  to  plain- 
tiff and  the  other  attorney.  Held,  that  plain- 
tiff had  the  burden  of  proving  ratification  by 
Ij.  of  the  assignment  of  the  note,  though  the 
trust-deed  provided  that  the  trustee's  state- 
ments in  relation  to  non-payment  should  be 
evidence,  and  though  the  recitals  in  the  deed 
given  by  the  trustee  concerning  default,  etc., 
are  made  evidenoe  by  Acts  Mo.  1881,  p.  171, 
§  1.— Minter  v.  Cupp,  (Mo.)  862. 

2.  It  was  not  error  to  refuse  plaintiff's  re- 
quest to  charge  that  L.'s  collection  of  the 
amount  of  both  notes  and  acknowledgment  of 
satisfaction  of  the  deed  of  trust  were  a  rati- 
fication of  the  compromise,  as  defendant  al- 
leged that  both  notes  were  the  consideration 
of  the  compromise,  while  plaintiff  alleged 
that  the  consideration  was  the  larger  one 
only.— Id. 

PBINCIPAIj   AND   SURETY. 

See,  also.  Bonds. 

Belief  of  surety  against  principal. 

Judgment  was  obtained  against  M.  as  prin 
dpal  and  his  father  as  surety,  and  execution 
was  levied  on  the  latter's  realty.  During  the 
existence  of  the  execution  lien  the  father  died, 
and  his  estate  was  partitioned  between  M. 
(then  insolvent)  and  other  heirs,  the  lien  cov- 
ering all  the  land  so  partitioned,  field,  that 
a  bill  in  equity  by  the  other  heirs  against  M. 
would  lie  to  have  M.'s  portion  first  sold  to 
satisfy  the  lien.  The  right  in  favor  of  a  surety 
to  sue  to  compel  the  principal  to  discharge 
the  debt  is  expressly  given  by  Ode  Ky.  §  661, 
and  it  extends  to  the  surety's  heirs.— Meader 
v.  Meader,  (Ky.)  651. 

Privileged  Communications. 

Bee  Libel  and  Slander,  1, 2;  Witness,  8. 

Probate. 

Of  wills,  see  Wills,  6-8. 

PROHIBITION,  WBIT  OF* 

When  allowed. 

1.  The  trial  court  dismissed  a  petition  for 
an  injunction  to  restrain  the  operation  of  a 
ferry  between  a  city  in  Missouri  and  one  in 
Illinois,  and  an  appeal  was  taken  and  perfected 
to  the  St.  Louis  court  of  appeals,  where  the 
judgment  of  the  lower  court  was  reversed,  and 
an  injunction  granted  against  the  operation 
of  defendant's  terry,  and  also  an  attachment 
issued  against  defendants  for  contempt  in 
violating  the  temporary  injunction  after  the 
appeal  had  been  perfected.  Held,  that  the 
St.  Louis  court  of  appeals  had  no  jurisdiction 
of  the  appeal,  and  as  the  attachment  had  not 


been  executed,  and  as  the  threatened  judg- 
ment had  been  stayed  only  by  rule  from  this 
oourt.  defendants  were  entitled  to  a  writ  of 
prohibition.— State  v.  St.  Louis  Court  of  Ap- 
peals, (Mo.)  874. 

2.  In  flucn  a  case,  as  incident  to  the  general 
command,  a  clause  will  be  inserted  in  the 
writ,  requiring  the  8t.  Louis  court  of  appeals 
to  transfer  the  case  to  the  supreme  court,  as. 
required  by  Acts  1865,  p.  121,  providing  that 
when  an  appeal  is  taken  to  that  court,  when 
it  should  nave  been  allowed  to  the  supreme 
court,  the  court  of  appeals  must  transfer  the 
cause  to  the  supreme  oourt. — Id. 

Promissory  Notes. 

See  Negotiable  Instruments. 

Public  Improvements. 

See  Municipal  Corporations,  5-8. 

PUBLIC  LANDS. 

In  Kentucky. 

1.  Code  Civil  Proc.  Ky.  $ 478,  providing  that, 
if  any  person  obtains  a  survey  of  land  to* 
which  another  claims  a  better  right,  such 
other  may  enter  a  caveat  to  prevent  the  issu- 
ing of  a  grant  until  the  right  be  determined, 
and  that  the  caveat  shall  show  plaintiff's, 
claim,  be  verified  by  affidavit,  and  state  that 
it  is  entered  in  good  faith,  for  plaintiff's  bene- 
fit, applies  only  to  vacant  or  unappropriated 
land,  and  plaintiffs  have  no  right  to  a  caveat 
where  they  rely  on  a  patent  theretofore  issued 
to  the  persons  under  whom  plaintiffs  claim.— 
Alexander  v.  Noland,  (Ky.)  423. 

9.  In  a  proceeding  by  caveat  under  Code 
Civil  Proc.  Ky.  §  478,  to  prevent  the  issue  of  a 
patent  to  public  lands,  where  the  caveat  con- 
tained a  misdescription  of  the  land,  and  the 
instructions  required  the  jury  to  believe  that 
the  land  in  controversy  was  described  in  the 
caveat,  a  judgment  against  plaintiff  will  be 
reversed  and  the  case  dismissed  without  prej- 
udice, though  the  trial  oourt  had  nd  jurisdic- 
tion of  the  case.— Id. 

8.  A  patent  issued  in  the  name  of  a  deceased 
person,  on  a  survey  made  after  his  death,  is. 
valid,  under  Gen.  St.  Ky.  art.  1,  c  50,  provid- 
ing that,  when  a  patent  is  issued  to  a  person, 
who  is  dead  at  the  time,  the  heirs  of  the  pat- 
entee shall  hold  as  if  the  patent  had  been  is- 
sued to  them.— Cox  v.  Prewitt,  (Ky.)  482. 

In  Texas. 

4.  Adverse  possession  by  the  wife,  after  the 
death  of  her  husband,  of  an  unlocated  Texas 
head-right  land  certificate  issued  to  him,  will 
not  pass  title  to  the  land  located  or  to  be  lo- 
cated under  it,  as  against  the  heirs  of  the  hus- 
band and  of  a  former  wife,  to  whom  he  was 
married  when  the  certificate  issued. —Harvey 
v.  Carroll,  (Tex.)  884. 

5.  Under  Rev.  St.  Tex.  art.  8902,  providing 
that  all  lands  located  by  entry  or  application 
shall  be  surveyed  within  12  months  from  the 
date  of  entry,  or  the  same  shall  be  null  and 
void,  and  the  lands  be  snbjeot  to  relocation 
and  survey,  but  not  by  the  same  certificate, 
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one  who  has  failed  to  have  his  survey  made 
within  12  months,  and  then  relocates  the  land, 
has  no  such  equitable  title  as  to  prevent  an- 
other from  locating  the  land.— Garza  v.  Cas- 
sin,  (Tex.)  689. 

6.  The  burden  is  on  one  who  has  forfeited 
his  location  by  failure  to  return  the  field-notes 
within  12  months  from  date  of  survey  to 
show,  as  against  a  subsequent  locator,  that 
the  90-days  notice  of  forfeiture  required  by 
act.  Tex.  Feb.  11, 1881,  amending  Rev  St.  art. 
8312,  was  not  given,  or  that,  if  it  were  given, 
be  completed  his  relocation  within  the  90 
days.— Id. 

7.  To  make  valid  a  purchase  of  public  school 
land,  under  act  Tez.  April  12, 1888,  §  7,  there 
must  be  a  classification  of  the  land,  and  the 
filing  of  a  tabulated  statement  in  the  office  of 
the  surveyor  of  the  county  where  the  land  is 
situated.— Martin  v.  McCarty,  (Tex.)  221. 

8.  Under  section  8  of  said  act,  the  land  must 
be  sold  at  public  outcry  in  the  county  where 
situated.— id. 

9.  In  an  action  by  a  purchaser  of  public 
school  land  sold  under  act  Tex.  April  12, 1883, 
§  7,  the  evidence  of  defendant,  which  merely 
shows  that  he  settled  upon  and  had  possession 
of  the  land,  and  erected  valuable  improve- 
ments thereon,  is  not  sufficient  to  establish 
the  fact  that  he  was  an  "  actual  settler  in  good 
faith, *  so  as  to  give  him  a  preferred  right  of 
purchase  under  section  5  of  said  act,  which 
provides  that "  any  actual  settler  in  good  faith, 
upon  any  land  included  in  this  act,  who  is  now 
and  was  an  actual  settler  in  good  faith  on  the 
1st  day  of  January,  1888,  shall  have  the  right, " 
etc.— Id. 

10.  Although  the  land  board  has  no  author- 
ity to  increase  the  minimum  price  per  acre 
prescribed  by  act  Tex.  April  12, 1883,  relating 
to  renting  public  school  lands,  (Smissen  v. 
State,  9  S.  W.  Rep.  112,)  yet  it  may  make  a 
regulation  reserving  the  right  to  reject  any 
or  all  bids,  in  order  to  secure  fair  competi- 
tion; and  when  a  bid  has  accordingly  been 
rejected,  although  it  was  for  the  statutory 
minimum  price,  the  bidder  has  no  rights  under 
it.— Coleman  v.  Lord,  (Tex.)  91. 

Missouri  school  lands. 

11.  Act  Cong.  June  18,  1812,  $  1,  confirmed, 
to  the  inhabitants  of  St.  Louis  and  other 
towns,  town  lots,  common  fields,  etc.,  which 
had  been  inhabited,  cultivated,  or  possessed 
prior  to  December  20, 1808,  and  required  a  sur- 
vey of  the  out-boundary  line  so  as  to  include 
common-field  lots,  etc.,  as  soon  as  might  be. 
Section  2  reserved  for  the  support  of  schools, 
among  other  lands,  all  common-field  lots,  etc., 
included  in  such  survey,  not  rightfully  claimed 
by  individuals,  provided  that  the  quantity  re- 
served should  not  exceed  one-twentieth  of  the 
land  in  the  general  survey  of  the  town.  Held% 
that  all  the  unclaimed  common-field  lots  were 
reserved  from  sale  during  the  time  the  por- 
tion going  to  the  schools  was  not  set  off  to 
them.— Cummings  v.  Powell,  (Mo.)  819. 

12.  Though  the  out-boundary  survey  was 
not  made  until  1840,  and,  as  then  made,  ex- 
cluded the  unclaimed  "five  Grand  Prairie 
common-field  lots,"  an  intermediate  location 
and  survey  under  a  New  Madrid  certificate, 
under  the  act  of  February  17, 1815,  authoriz- 


ing the  owners  of  lands  in  New  Madrid  coun- 
ty, injured  by  an  earthquake,  to  locate  a  like 
quantity  on  any  public  lands  the  sale  of  which 
was  authorised,  did  not  become  valid,  no  pat- 
ent having  been  issued.  The  lota  having  been 
previously  defined  and  located  on  the  ground. 
and  surveyors  having  been  required  to  be 
guided  by  them,  a  survey  was  not  necessary 
to  make  the  reservation  effectual.  —Id. 

18.  Such  location  is  not  made  valid  by  act 
Cong.  June  80, 1864,  relinquishing  the  title  of 
the  United  States  to  the  land  in  such  location; 
the  act  of  June  15, 1864,  having  granted  to  the 
state,  for  the  support  of  schools,  all  the  inter- 
est of  the  United  States  to  the  land  in  the 
Grand  Prairie  common  field.  Such  field  and 
lots  having  had  a  prior  existence,  it  was  not 
necessary  that  the  latter  act  should  require  a 
survey  of  them.— Id. 

Public  Roads. 

See  Highways. 

RATLROAD  COMPANIES. 

See,  also,  Carriers. 

Condemnation  of  right  of  way,  see  Eminent 

Domain. 
Grant  of  right  of  way  on  street,  see  Municipal 

Corporations,  4. 
Negligence,  injuries  to  servants,  see  Master 

and  Servant. 

Charter  and  franchises. 

1.  Though  the  legislature  may  authorize 
the  construction  and  operation  of  a  railroad 
through  a  city  or  town,  and  upon  its  streets, 
even  without  the  consent  of  the  municipality, 
a  provision  in  the  company's  charter  author- 
izing it  to  construct  its  road  from  any  point 
on  its  road  to  the  cities  named,  and  from  any 
point  on  its  road  to  a  certain  other  road,  does 
not  confer  upon  it  such  authority,  as  the 
legislative  authority  must  he  conferred  by  ex- 
press enactment,  or  in  such  language  that  it 
can  he  necessarily  implied.— Buttles  v.  City 
of  Covington,  (Ky.)  644. 

2.  A  conveyance  by  a  railroad  company  of 
"all  and  singular  the  chartered  rights,  privi- 
leges, and  franchises  of  every  kind  "  belonging 
to,  or  which  should  thereafter  belong  to  it,  , 
does  not  include  land  grants  which  are  not 
directly  connected  with  the  operation  of  the 
road.— Shirley  v.  Waco  Tap  R.  Co.,  (Tex.)  543. 

Fooling  combinations. 

8.  Under  Const.  Tex.  art.  10,  $  5,  prohibiting 
railroad  corporations  from  controlling  com- 

f>eting  or  parallel  lines,  an  agreement  form- 
ng  a  traffic  association  between  a  number  of 
such  corporations  for  the  purpose  of  w  prevent- 
ing sudden  and  extreme  changes  in  Texas 
rates, "  by  which  a  managing  committee  is 
authorized  to  fix  freight  rates,  no  member  be- 
ing allowed  to  reduce  them,  is  illegal,  though 
a  unamimous  vote  is  required  to  establish  the 
rates,  which  may  be  reduced  as  provided  by 
the  agreement,  and  though  punishment  is  pro- 
vided for  violating  the  agreement,  and  any 
member  is  at  liberty  to  withdraw  upon  notice. 
—Gulf,  C.  &  S.  P.  Ky.  Co.  v.  State,  (Tex.)  81. 
4.  A  petition  alleging  the  authority  under 


Digitized  by 


Google 


INDEX. 


957 


-which  the  defendant*'  charter*  were  granted, 
defining  the  lines  operated  by  them,  averring 
that  the  lines  so  owned  and  operated  are  the 
main  trunk  lines  and  leading  railways,  and  so 
traverse  the  state  and  touch  her  commercial 
centers  that  they  are  lawful  competitors  for 
the  traffic  of  said  business  centers;  that  each 
is  a  competing  line  for  Texas  traffic;  and  that 
they  have  by  agreement  formed  a  consoli- 
dation of  competing  and  parallel  lines,— suffi- 
ciently alleges  an  unlawful  combination  of 
parallel  lines  under  the  constitution,  and  is 
good  on  demurrer.— Id^. 

Contract  to  grade  road. 

6.  In  an  action  for  clearing  and  preparing 
the  defendant's  right  of  way  for  grading,  and 
for  changing  the  location  of  the  grade,  de- 
fendant dented  the  authorityof  its  engineers 
who  employed  plaintiffs.  The  citizens  had 
agreed  to  furnish  the  right  of  way  graded, 
and  plaintiff  contracted  with  them  to  grade 
parts  of  the  line.  There  was  evidence  that 
such  a  contract  did  not  include  clearing.  The 
citizens  denied  their  liability  to  do  the  work, 
and  one  of  the  subordinate  engineers  at  first 
refused  to  make  a  contract  with  plaintiffs  un- 
til he  could  consult  the  chief,  who  had  au- 
thority to  make  such  contracts,  and,  after 
having  an  opportunity  to  consult  him,  em- 
ployed plaintiffs,  promising  them  that  defend- 
ant would  pay  them.  Whether  the  chief 
heard  this  arrangement  made  was  uncertain, 
hut  officials,  having  authority  to  make  such 
contracts,  knew  that  plaintiffs  were  doing 
the  work,  expecting  to  do  paid  by  defendant. 
Only  one  of  defendant's  engineers  testified  in 
the  case,  and  his  evidence  was  in  conflict  with 
that  of  plaintiffs.  Held,  that  a  verdict  for 
plaintiffs  was  supported  by  the  evidence.— St. 
Louis,  A.  A  T.  Ry.  Co.  v.  Dutton,  (Tex.)  891. 

Bridges. 

6.  A  railroad  company,  with  power  to 
bridge  navigable  streams,  was  also  given  the 
powers  conferred  on  a  certain  bridge  compa- 
ny, and  permitted  to  erect  a  railroad  bridge  to 
accommodate  also  vehicles  and  foot-passen- 
gers, and  to  collect  toll.  Other  railroad  com- 
panies were  given  the  right  to  use  the  bridge 
on  terms  to  be  agreed  on  or  fixed  by  the  gov- 
ernor. Held,  that  a  bridge  thus  built  and 
used  was  a  railroad  bridge,  and  not  a  toll- 
bridge.— State  v.  Hannibal  &  St.  J.  R.  Co., 
(Mo.)  486. 

Taxation. 

7.  Act  1885,  (Laws  Mo.  1885,  p.  230,)  amend- 
ing Rev.  St.  $  -6880,  and  providing  that  the 
average  rate  of  taxation  for  the  erection  of 
school  buildings  in  the  county  shall  be  levied 
on  the  apportioned  valuation  of  the  road-beds 
and  rolling  stock  of  railroad  companies,  and 
that  the  tax  shall  be  apportioned  among  the 
several  districts  levying  the  tax,  thereby  au- 
thorising a  tax  in  districts  through  which  the 
railroad  does  not  run  to  be  taken  into  consid- 
eration, is  not  invalid,  under  Const,  art  10, 
%XU  providing  that  for  the  purpose  of  erect- 
ing school  buildings  the  rates  of  taxation 
therein  limited  may  be  increased  by  vote,  and 
section  5,  authorizing  the  taxation  of  railroad 
companies  for  school  purposes.— Chicago  & 
A.  R.  Co.  v.  Lamkin,  (Mo.)  200. 


8.  Though  an  act  authorising  a  tax  in  ex* 
cess  of  the  rate  fixed  by  Const.  Mo.  art  10, 
1 11,  would  be  invalid,  yet  when  the  rate  has 
been  increased  by  vote  of  the  district,  as 
therein  authorized,  such  increased  rate  be- 
comes the  constitutional  limit— Id. 

9.  Under  Rev.  St.  Mo.  |  6879,  requiring  the 
county  court  to  levy  taxes  on  railroad  property 
within  the  county,  a  railroad  tax-book,  ex- 
tended by  the  clerk,  without  any  levy  having 
been  made  by  the  court,  by  means  of  the  rates 
and  data  obtained  from  an  order  of  the  court 
levying  taxes  on  the  general  property  of  the 
county,  is  void.— St  Louis  &  &.  F.  Ry.  Co.  v. 
Epperson,  (Mo.)  478. 

10.  Rev.  St  Mo.  1879,  %  6901,  provides  for  the 
assessment  of  bridges  of  joint-stock  companies 
and  bridges  for  crossing  which  a  toll  is 
charged.  Sections  6866,  6876,  provide  for  the 
assessment  of  all  property  of  railroad  compa- 
nies, the  road  and  rolling  stock  to  be  assessed 
as  a  whole.  Held,  that  a  railroad  bridge  must 
be  assessed  with  the  railroad,  though  it  is  used 
also  for  the  passage  of  carriages  and  foot-pas- 
sengers, for  which  tolls  are  charged.— State 
v.  Hannibal  &  St.  J.  R.  Co.,  (Mo.)  486. 

11.  Though  the  state  board  is  empowered  to 
assess  toll-bridges,  its  determination  that  a 
bridge  is  a  toll-bridge  is  not  conclusive.— Id 

12.  Since  Rev.  St  Mo.  1879,  §$  6798,  6801, 
empowering  the  circuit  court  to  direct  a  levy, 
are  prospective  only,  such  court  cannot  au- 
thorize the  county  court  to  levy  a  tax  against  a 
railroad  company  for  prior  years,  though  sec- 
tion 6879,  in  relation  to  taxes  against  railroad 
companies,  provides  that,  in  case  of  failure  of 
the  county  court  to  levy  a  tax,  or  in  case  of  an 
illegal  or  erroneous  levy,  such  tax  shall  be  lev- 
ied in  addition  to  the  regular  levy.  That  sec- 
tion does  not  apply  where  there  was  no  au- 
thority for  levying  the  tax.— State  v.  Wabash, 
St  L.  &  P.  Ry.  Co.,  (Mo.)  484. 

13.  Act  Ky.  Feb.  22, 1871,  incorporating  the 
K.  C.  R.  Co.,  and  investing  it  with  "all  the 
powers,  privileges,  rights,  immunities,  and 
franchises "  of  the  C.  &  L.  R.  Co.,  whose  road 
it  had  bought  at  judicial  sale,  did  not  grant  it 
the  commutation  of  taxation  conferred  by  act 
March  3, 1851,  on  the  C.  &  L.  R.  Co.,  nor  was 
that  right  transferred  by  the  judicial  sale. 
The  road,  therefore,  is  subject  to  taxation  un- 
der the  general  railroad  tax  act  approved 
April  Q,  1878.— Kentucky  Cent  R.  Co.  v.  Com- 
monwealth, (Ky.)  269. 

Negligence. 

14.  Plaintiff,  a  boy  of  14,  was  sent  to  the  de- 
pot with  a  lady  passenger,  and  while  there, 
by  reason  of  the  defective  condition  of  the 

fJatform,  fell  under  the  wheels  of  the  train. 
n  an  action  against  the  company  for  the  in- 
juries, heldj  that  evidence  that  he  had  been 
in  the  habit  of  jumping  on  the  cars  when  they 
stopped,  and  had  been  warned  of  the  danger, 
is  Inadmissible.—  Louisville  &  N.  R.  Co.  v. 
Berry,  (Ky.)  472. 

15.  In  an  action  for  an  injury  occasioned  by 
the  moving  of  trains  in  a  yard  used  by  de- 
fendant railroad  company  exclusively  for  the 
storage  of  oars  and  making  up  trains,  allega- 
tions in  the  petition  of  non-compliance  with 
municipal  ordinances  regulating  the  speed  of 
trains  and  the  exhibition  of  signals  should  be 
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struck  out;  such  ordinances  not  being  appli- 
cable to  railroad  Tarda.— Grube  ▼.  Missouri 
Pac.  Ry.  Co.,  (Mo.)  185. 

Negligenoe— Accidents  to  trains. 

10.  In  an  action  for  personal  injuries  oc- 
casioned by  the  overturning  of  a  car,  plain- 
tiff's evidence  being  very  strong  to  sbow  tbat 
tbe  condition  of  the  track  was  bad,  the  rails 
being  badly  worn  and  ends  of  sleepers  rotten, 
and  that  its  condition  had  not  materially 
changed  for  several  months,  and  defendant's 
witnesses  virtually  admitting  that  the  condi- 
tion of  the  track  was  bad,  but  endeavoring  to 
account  for  it  by  the  prevalence  of  bad  weath- 
er, the  admission,  for  the  purpose  of  showing 
knowledge  on  the  part  of  the  company,  of 
evidence  of  the  reputation  as  to  condition  of 
the  track  in  the  community  along  the  line, 
and  of  a  letter  written  to  a  local  treasurer,  for 
the  production  of  which  no  notice  was  given, 
is  harmless  error.— Missouri  Pac  R.  Co.  v. 
Johnson,  (Tex.)  836. 

17.  An  instruction  that  defendant  is  not  lia- 
ble, if  the  accident  was  directly  caused  by  un- 
precedentedly  bad  weather,  as  sodden  freezes 
and  thaws,  and  this  weather  could  not  have 
been  guarded  against  by  human  foresight, 
skill,  and  judgment,  is  sufficiently  favorable 
to  defendant— Id. 

18.  Where  the  evidence  tended  to  show  that 
the  accident  was  caused  by  a  broken  rail,  de- 
fendant alleged  that  the  condition  of  its  track 
was  doe  to  unprecedented  rain,  cold,  and 
snow,  and  it  was  shown  that  there  had  been 
much  and  continuous  rain  and  snow  prior  to 
the  accident  Held,  that  a  charge  that  de- 
fendant would  not  be  liable  if  the  defect  that 
caused  the  accident  was  brought  about  by 
weather  unusual  and  unprecedented,  against 
which  the  company  could  not  have  guarded 
by  the  use  of  proper  care  and  skill,  was 
proper.— Missouri  Pac.  Ry.  Co.  v.  Mitchell, 
(Tex.)  411. 

19.  In  an  action  against  a  railroad  for  caus- 
ing the  death  of  an  engineer,  when  the  defense 
is  that  the  washout  was  caused  by  an  extra- 
ordinary rain-storm,  and  two  of  defendants 
witnesses  testify  that  the  railroad  was  in  all 
respects  properly  and  skillfully  constructed, 
it  is  not  a  reversible  error  to  exclude  defend- 
ant's offer  to  prove  by  the' same  witnesses 
that  the  person  under  whose  supervision  the 
railroad  was  constructed  was  a  competent  and 
skillful  engineer.— McPherson  v.  St  Louis,  L 
M.  &  S.  Ry.  Co.,  (Mo.)  846. 

20.  There  was  evidence  for  plaintiff  that 
the  rain  was  not  an  unusual  one,  and  that  the 
culvert  was  insufficient  to  carry  off  the  waters 
of  ordinary  heavy  rains.  Defendant  had 
pleaded  that  the  engineer  was  guilty  of  neg- 
ligence. Held,  that  an  instruction  that  if  the 
engineer's  death  was  caused  directly  and 
solely  by  defendant's  failure  to  keep  Its  track 
in  a  reasonably  safe  condition  for  the  passage 
of  trains  at  the  point  where  the  accident  oc- 
curred, In  falling  to  provide  a  reasonably 
suitable  culvert  to  discharge  the  waters  of  ail 
ordinary  rain-storms,  or  In  railing  to  maintain 
the  culvert  In  a  reasonably  fit  condition  to  dis- 
charge such  waters,  and  If  the  engineer  him- 
self was  exercising  ordinary  care  to  avoid 
danger,  the  verdict  should  be  for  plaintiff, 


tbs*l 


was  proper  under  the  issues ;  oilier 
tiona  being  given  as  to  the  desY 
accident  was  the  result  of  an  e 
rain-storm.— Id. 

Accidents  at  crossings. 

21.  In  an  action  for  injuries  sustained  by 
plaintiff  through  alleged  negligence  in  run- 
ning over  him  while  driving  across  the  track, 
plaintiff  testified  that  he  first  saw  the  train 
when  he  was  in  the  center  of  the  track:  that 
It  was  then  about  890  feet  away,  and  going  at 
the  rate  of  40  miles  an  hour.  Held,  that  he 
must  have  been  guilty  of  contributory  negli- 
gence in  falling  to  cross  the  road  before  tbe 
train  struck  him.— Galveston,  E&Sl  A.  Ry. 
Co.  v.  Porfert,  (Tex.)  907.# 

93.  The  court  properly  refused  to  charge 
that  if  plaintiff  could  have  heard  the  approach- 
ing train  by  stopping  his  wagon  to  listen, 
then  his  failure  to  do  so  was  contributory  neg- 
ligence. Whether  or  not  it  was  negligence 
was  a  question  for  the  jury.— LL* 

Injuries  to  persons  on  track. 

23.  While  defendant's  train  was  running 
down  grade,  in  the  country,  at  a  considerable 
distance  from  any  road  crossing,  it  broke  in 
two,  and  the  engineer,  to  avoid  a  collision  be- 
tween the  two  sections  of  the  train,  increased 
his  speed,  making  a  considerable  gap  between 
them.  Plaintiff's  decedent,  who  was  an  old 
lady,  went  upon  the  track  between  the  two 
sections,  and  was  killed.  The  brakeman  upon 
the  rear  of  the  rear  of  the  train  testified  that 
he  saw  the  decedent "  standing  on  the  left  of 
the  track;"  but  there  was  no  evidence  that 
any  person  connected  with  the  train  knew  she 
was  on  the  track,  or  in  any  peril.  Held,  that 
there  was  no  evidence  to  warrant  a  recovery 
against  defendant— John's  Adm'r  v.  Louis- 
ville A  N.  R.  Co.,  (Ky.)  417. 

34.  In  suoh  case,  an  instruction  as  to  the 
duty  of  u  those  in  charge  of  the  train  "  is  not 
erroneous  as  precluding  the  jury  from  con- 
sidering any  negligence  on  the  part  of  the 
brakeman  or  flagman  on  the  rear  section.— 
Id. 

36.  A  company  is  liable  for  injuries  to  one 
crossing  the4rack,  occasioned  by  sending  cars 
in  swift  motion,  with  no  one  at  the  brakes, 
upon  a  switch  track  where  persons  commonly 
pass,  without  objection  from  tbe  company, 
though  not  a  public  crossing.— St.  Louis,  A. 
&  T.  Ry.  Co.  v.  Crosnoe,  (Tex.)  843.* 

36.  It  cannot  be  said  that  persons  crossing 
a  switch  track  at  a  point  commonly  used  by 
the  public  are  not  entitled  to  any  care  for 
their  safety  from  the  employes  of  the  train, 
unless  their  danger  be  seen.— Id. 

BAFB. 

Assault  with  intent  to  rape* 

1.  Under  an  indictment  for  rape,  a  convio- 
tlon  may  be  had  of  assault  with  intent  to  com- 
mit rape,  under  Mansf.  Dig.  Ark.  %  2288,  pro- 
viding that,  under  an  indictment  for  an  ot- 
f ease  consisting  of  different  degrees,  defend- 
ant maybe  convicted  of  any  degree  not  higher 
than  that  charged,  and  of  any  offense  included 
in  it.— Pratt  v.  State,  (Ark.)  388. 
3.  Where  it  is  conoeded  that  the  evidence  is 
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sufficient  to  sustain  a  verdict  tor  rape,  Its  suf- 
floienpy  to  convict  of  an  assault  with  intent  to 
rape  cannot  be  questioned.— Id. 

Instructions* 

8.  Where  it  is  oonoeded  that  the  evidence  is 
sufficient  to  convict  of  rape,  the  refusal  to 
charge  that,  if  prosecutrix  made  the  charge 
under  the  threats  of  her  husband,  the  jury 
must  acquit,  is  not  reversible  error.— Id. 

Rebuttal  Evidence. 

See  Evidence,  19. 

RECEIVERS. 

Appointment. 

1.  In  an  action  to  enforce  liens  against  land, 
-where  it  appears  from  affidavits  that,  owing 
to  defendant's  mismanagement,  the  land  is 
deteriorating,  and  the  fences  becoming  de- 
stroyed, and  these  statements  are  not  directly 
controverted,  a  receiver  should  be  appointed. 
—Bailey  v.  Bailey,  (Ky.)  660. 

Duties. 

8.  A  receiver  of  property  of  a  decedent's  es- 
tate, which  is  in  litigation,  may  be  required 
to  list  and  pay  the  taxeB  upon  it.— Spalding 
v.  Common  wealth,  (Ky.)  420. 

3.  The  proper  procedure  would  be  for  the 
court  appointing  the  receiver  to  direct  him  to 
list  the  property  in  the  county  court,  and  pay 
the  taxes,  but  it  is  not  improper  for  the  for- 
mer court  to  grant  leave  to  institute  a  suit  in 
the  county  court  against  the  receiver,  to  com- 
pel him  to  list  the  property;  and  the  county 
court  having  ordered  the  receiver  to  do  so, 
and  its  order-having  been  appealed  to  the  court 
appointing  him,  and  there  affirmed,  the  latter 
court  may  be  considered  as  having  directed 
the  listing.  —Id. 

Actions  against. 

4.  It  is  error  to  make  the  judgment  in  an 
action  for  personal  injuries  a  lien  on  the  earn- 
ings of  the  railroad  in  the  hands  of  the  receiv- 
er. Following  Brown  v.  Brown,  9  S.  W.  Rep. 
261.— Brown  v.  Sullivan,  (Tex.)  288. 

Recording. 

Chattel  mortgage,  see  Chattel  Mortgages,  8, 4. 

RECORDS. 

Estoppel  by  record,  see  Estoppel,  8. 
On  appeal,  see  Appeal,  10, 11, 

Bestoring  lost  records. 

Gen.  St.  Ky.  o.  72,  $  4,  provides  that  where 
court  records  or  papers  are  lost  or  defaced 
the  court  shall  appoint  a  commissioner  to  take 
in  writing  evidence  relative  thereto.  Section 
5  provides  that,  unless  the  person  offering  tes- 
timony as  to  such  records  or  papers  flies  an 
affidavit  that  no  certified  copy  thereof  known 
to  him  is  in  existence,  suon  testimony  shall 
not  be  received.  Held,  that  where  it  does 
not  appear  that  such  affidavit  was  filed,  or  the 
evidence  taken  in  writing,  the  court  cannot 


substitute  the  papers  accompanying  the  com- 
missioner's report  for  the  original— Hanev 
▼.  MoClure,  (Ky.)  427. 

Redemption. 

From  execution  sale,  see  Execution,  10. 
foreclosure,  see  Mortgage*,  11, 12. 

Reformation. 

Of  deed,  see  Equity,  8. 

RELEASE  AND  DIS- 
CHARGE. 

Of  taxes,  see  Taxation,  20, 2L 

Capacity  of  releasor. 

1.  In  an  action  for  personal  injuries,  it  ap- 
peared that  plaintiff  had  executed  a  release, 
but  be  alleged  that  he  was  mentally  incapaci- 
tated at  the  time,  and  that  it  was  done  at  the 
importunity  of  defendant's  agent,  and  against 
the  protest  of  plaintiff's  wife.  There  were  re- 
marks in  the  charge  from  which  the  jury 
might  infer  that  there  were  issues  to  be  tried 
relative  to  such  importunity  and  protest. 
Held,  that  it  was  error  to  refuse  an  instruc- 
tion that  the  release  could  only  be  held  void 
f  orplalntllFs  insanity.— Missouri  Pac.  Ry.  Co. 
v.  Brazil,  (Tex.)  403. 

2.  An  instruction  that  the  burden  of  prov- 
ing, by  a  preponderance  of  evidence,  that 
the  release  was  invalid,  is  on  the  plaintiff,  is 
correct,  and  it  is  not  error  to  refuse  to  charge 
that  the  law  presumes  the  release  valid,  and 
that,  unless  the  plaintiff  establishes  its  in- 
validity, the  jury  Bhould  find  for  defendant: 
as  sanity  is  a  presumption  of  fact,  and  not  of 
law.— Id. 

8.  There  being  evidence  that  plaintiff, 
though  impaired  mentally  after,  the  accident, 
was  at  times  competent  to  understand  the  set- 
tlement made,  and  ratify  or  disaffirm  it,  and 
that  he  retained  the  money  received,  know- 
ing whence  it  came,  an  instruction  that  if 
plaintiff,  though  insane  when  the  release  was 
executed,  after  becoming  conscious  of  what 
he  had  done,  retained  the  money  or  used  it, 
knowing  from  whom  he  had  received  it, 
without  offering  to  return  it,  or  if,  having 
used  it  before  becoming  conscious,  he  did  not 
in  a  reasonable  time  disaffirm  the  release,  the 
verdict  should  be  for  defendant,  is  correct.— 
Id. 

RELIGIOUS  SOCIETIES. 

Incorporation. 

1.  Gen.  St.  Mo.  1865,  o.  70,  $  5,  as  amended 
by  Acts  1871,  p.  16,  provides  that  "any  num- 
ber of  persons,  not  less  than  three  in  number, 
may  become  an  incorporated  church,  religious 
society,  or  congregation,  by  oomplying  with 
the  provisions  of  this  chapter;"  and  section 
2:  "Any  association  of  persons  desirous  of 
becoming  Incorporated  uuder  the  provisions 
of  this  chapter  shall  present  to  the  circuit 
court  *  *  •  a  copy  of  their  constitution  or 
articles  of  association,  and  a  list  of  all  their 
members, "  etc    Held,  that  this  act  did  not 
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contravene  Const.  Mo.  1885,  art.  1,  f  19,  pro- 
Tiding  that  "any  church  or  religious  society 
or  congregation  may  become  a  body  corporate 
for  the  sole  purpose  of  acquiring,  holding,  us- 
ing, and  disposing  of  so  much  land  as  may  be 
required  for  a  house  of  public  worship, "  etc. 
—Keith  &  Ferry  Coal  Co.  v.  Bingham,  (Ho.) 
88. 

2.  Const.  Ho.  1875,  art.  2,  S  8,  providing  that 
uno  religious  corporation  can  be  established 
in  this  state,  except  such  as  may  be  created 
under  a  general  law  for  the  purpose  only  of 
holding  the  title  to  such  real  estate  as  may  be 
prescribed  by  law  for  church  edifices,  parson- 
ages, and  cemeteries, "  does  not  abrogate  the 
act  of  1866,  so  as  to  render  illegal  an  incor- 
poration thereunder,  effected  in  1876;  it  being 
provided  by  section  1  of  the  schedule  to  such 
constitution  that  all  laws  consistent  therewith 
should  remain  in  force  until  altered  or  re* 
pealed,  and  all  laws  inconsistent  therewith 
should  remain  in  force  until  July  1, 1877.— Id. 

8.  A  decree  of  court  incorporating  a  relig- 
ious body  passes  to  the  corporation  the  title 
to  land  conveyed  to  such  body  before  its  in- 
corporation, where  such  court  nas  jurisdiction 
of  the  subject-matter  and  parties,  and  cannot 
be  collaterally  attacked.— Id. 

Powers — Mortgages. 

4.  A  religious  corporation  organized  under 
Gen.  St.  Mo.  1865,  o.  70,  has  power  to  mort- 
gage its  real  estate,  under  Gen.  St.  Mo.  1865, 
o.  03, 1 1,  and  Rev.  St.  Mo.  1879,  $  706,  provid- 
ing that  u  every  corporation,  as  such,  has 
power  *  »  •  to  hold,  purchase,  mortgage, 
or  otherwise  convey  such  real  and  personal 
estate  as  the  purposes  of  the  corporation  may 
require, w  etc— id. 

Report. 

Of  commissioner  to  sell  land,  see  Judicial 
Sales,  1. 
commissioners  in  condemnation  proceed- 
ings, see  Eminent  Domain,  7. 

REPORT  AND  CASE  MADE. 

Disagreement  of  court 

Section  6  of  an  amendment  to  Const.  Mo. 
provides  that  when  any  one  of  certain  courts 
shall  u  render  a  decision  which  any  one  of 
the  judges  therein  sitting  shall  deem  con- 
trary to  any  previous  decision  •  *  *  of  the 
supreme  court, "  the  said  court  shall  certify 
the  cause  to  the  supreme  court  Held  that 
where  there  is  no  disagreement  between  the 
dissenting  judge  and  the  majority  of  the  court 
on  the  principle  in  support  of  wnich  he  cites 
a  supreme  court  decision,  and  he  does  not  in- 
timate that  he  deems  the  application  of  that 
principle,  made  by  the  majority  to  the  case  in 
hand,  in  conflict  with  any  supreme  court  de- 
cision, it  does  not  become  the  court's  duty  to 
certify  the  case  to  the  supreme  court— State 
v.  Phillips,  (Mo.)  182. 

Res  Adjudicate. 
See  Judgment,  2-fl. 


Rescission. 

Of  contracts,  in  equity,  see  Equity,  4-10. 
for  sale  of  land,  see  Landlord  and  Ten- 
ant, 1;  Vendor  and  Vendee,  8. 

Reservation. 

In  deed,  see  Deed,  4* 

Resulting  Trusts. 

See  Trusts,  1, 8. 

Return. 

Of  writ  of  execution,  see  Execution,  8,  ft. 

Revocation. 

Of  wills,  see  Will*,  2-4 

Right  of  Way. 

Bee  Easements. 

Of  railroad,  see  Eminent  Domain;  Railroad 
Companies. 

Rivers. 

raters;  Wa 

Roads. 

Highways 

Streets,  see  Municipal  CorporaUotisu 


See  Navigable  Waters;  Waters  and  Water- 
courses. 


See  Easements;  Highways;  Turnpikes  and 

Toll-Roads. 


SALE. 

Of  land,  see  Vendor  and  Vendee. 
Under  order  of  court  tea  Judicial  Sales. 

Vesting  of  title. 

1.  An  oral  sale  of  ootton,  partly  picked  and 
partly  in  the  fields,  the  seller  agreeing  to  pick 
the  remainder,  and  deliver  the  whole  at  a  cer- 
tain place,  from  which  the  purchaser  agrees 
to  haul  it  to  market  and  to  pay  the  market 

Srice  for  it  applying  the  proceeds  on  notes 
ue  him  by  the  seller,  both  parties  agreeing 
that  the  property  is  u turned  over"  to  the  pur- 
chaser, vests  title  in  the  latter,  as  against  a 
subsequent  attachment  levied  on  the  ootton 
while  in  the  seller's  possession,  under  the 
statutes  of  Texas  allowing  such  sale  to  rest 
in  parol,  and  the  sale  not  being  attacked  as 
fraudulent  though  the  attaching  creditor  did 
not  know  of  the  Bale.— Hopkins  v.  Partridge. 
(Tex.)  214.* 

Action  for  price. 

2.  In  an  action  on  notes  given  for  real  and 
personal  property  sold  together,  defendants 
pleaded  failure  of  consideration  in  that  they 
were  induced  to  buy  through  the  false  repre- 
sentations of  plaintiff  as  to  the  quantity  and 
value  of  the  property.  Held,  that  to  charge 
that  if  such  misrepresentations  were  made, 
as  alleged,  it  would  be  a  good  defense,  but 
that,  if  defendants  examined  the  property  he- 
fore  purchasing,  no  reduction  for  deficient  " 
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should  be  made,  unless  plaintiff  by  strategem 
prevented  a  full  Investigation,  is  error,  when 
such  strategem  is  not  alleged  in  the  answer, 
though  there  is  evidence  to  establish  it. — 
Merrill  v.  Taylor,  (Tex.)  532. 

3.  Where  partial  failure  of  consideration  is 
alleged  in  defense  to  an  action  on  notes  given 
for  the  price  of  property,  a  charge  is  errone- 
ous where  it  directs  a  deduction  for  the  de- 
ficiencies if  plaintiff  prevented  a  full  and 
satisfactory  examination,  as  defendant's 
knowledge  of  facts  acquired  by  partial  inves- 
tigation would  not  be  obliterated  by  any  hin- 
drance to  further  inspection  interposed  by 
plaintiff.— Id. 

4.  The  measure  of  reduction  is  such  propor- 
tion of  the  agreed  price  of  the  entire  property 
as  the  deficiency  bears  to  the  property  as  rep- 
resented, and  it  is  error  to  instruct  the  jury 
to  deduct  the  amount  of  the  deficiencies  from 
tho  notes. — Id. 

SCHOOLS  AND  SCHOOL-DIS- 
TRICTS. 

See,  also,  Highways. 

Contracts  with  teachers. 

1.  Act  Tex.  Feb.  4, 1884,  provides  for  two 
systems  of  public  schools,  one  known  as  the 
"'district, n  tne  other  as  the  "community, n  sys- 
tem. In  the  former  the  trustees  u  shall  have 
the  power  to  employ  teachers,  "and  the  county 
judge  u shall  approve  all  contracts  between 
teachers  and  trustees"  and  "shall  approve 
all  vouchers  against  the  school  funds  of  his 
county. n  In  the  latter  it  is  provided  that  the 
u  trustees  shall  make  contracts  with  teach- 
ers, n  and  that  "the  amount  contracted  by 
trustees  to  be  paid  to  a  teacher  shall  be  paid 
on  a  check  drawn  by  a  majority  of  the  trus- 
tees, *  *  •  and  approved  by  the  county 
judge.  *  Held,  that  the  omission,  in  the  sec- 
tions relating  to  the  community  system,  of 
the  clause  empowering  the  county  judge  to 
approve  all  contracts  between  teachers  and 
trustees,  shows  that  it  was  not  intended  to 
give  him  the  control  of  contracts  under  that 
system.— Caviel  v.  Coleman,  (Tex.)  679. 

2.  Where  the  county  judge  has  approved 
two  of  three  copies  of  a  contract  with  a  teach- 
er unqualifiedly,  and  retained  the  third,  he 
cannot  justify  a  refusal  to  approve  vouchers 
for  salary  in  accordance  with  the  contracts 
by  testimony  that  he  approved  the  two  copies 
by  mistake  and  oversight,  and  that  he  in- 
tended to  approve  them  quallfledly,  at  a  re- 
duced salary,  as  he  had  done  with  the  one  re- 
tained by  him.— Id. 

Secretary  of  State. 

Compensation,  see  States  and  State  Officers,  8. 

SEDUCTION. 

Evidence. 

1.  There  being  conflicting  evidence  as  to 
the  material  facts  in  the  case,  and  no  prosecu- 
tion having  been  instituted  until  more  than  a 
year  after  the  birth  of  the  child  alleged  to  be 
V.lOa.W.— 61 


the  result  of  the  connection  between  the  pros- 
ecutrix and  defendant,  during  which  time  the 
latter  married,  it  is  error  to  refuse  to  allow 
the  prosecutrix  to  be  asked,  on  cross-exami- 
nation, if  the  idea  of  prosecuting  him  did  not 
first  present  itself  to  her  after  his  marriage, 
as  that  fact  might  tend  to  throw  light  on  the 
animus  of  the  prosecutrix.— State  v.  Reeves, 
(Mo.)  841. 

Instructions. 

2.  Under  Rev.  St.  Ho.  §|  1259, 1912,  making 
it  a  felony  to  "seduce  and  debauch "  an  un- 
married female  of  good  repute,  under  promise 
of  marriage,  and  providing  that  the  evidence 
of  the  woman  "as  to  such  promise  must  be 
corroborated  to  the  same  extent  required  of 
the  principal  witness  in  perjury, w  it  Is  error 
"to  instruct  that  as  to  the  promise  of  marriage 
there  must  be  evidence  to  corroborate  that  of 
the  woman,  which  may  be  supplied  from  the 
circumstances  of  the  case,  as  the  degree  of 
proof  required  by  the  statute  is  ignored  by 
such  an  Instruction.— Id. 

8.  The  instruction  is  also  faulty  for  failing 
to  designate  the  circumstances  which  would 
supply  the  necessary  corroboration,  and  for 
the  omission  to  define  "corroboration. w— Id. 

4.  An  instruction  that  if  defendant  had  car- 
nal intercourse  with  the  prosecutrix,  and  that 
she  submitted  to  him  without  promise  of 
marriage,  he  should  be  found  not  guilty, 
should  be  given  at  the  instance  of  defendant, 
there  being  evidence  tending  to  establish  that 
state  of  facts.— Id. 

5.  In  such  case,  an  instruction  that  if  the 
defendant  promised  the  prosecutrix,  an  un- 
married female  of  good  repute,  to  marry  her, 
on  the  faith  of  which  she  allowed  him  to  have 
sexual  intercourse  with  her,  the  defendant 
should  be  convicted,  is  erroneous,  for  omit- 
ting the  element  of  seduction  from  the  essen- 
tials of  the  crime.— Id. 

Self-Defense. 

See  Homicide,  17-24. 

Servant. 

See  Master  and  Servant 

Servitude* 

See  Easements. 

Settlement. 

See  Payment;  Release  and  Discharge. 

SHERIFFS  AND  CONSTA- 
BLES. 

Sheriff's  deed,  see  Execution,  11-14 ;  Judicial 
Sales,  8. 

Action  on  indemnifying  bond. 

In  an  action  by  an  assignee  on  a  sheriff's  in- 
demnifying bond,  to  recover  the  value  of  prop- 
erty taken  from  him  under  an  attachment, 
where  the  petition  sets  out  the  bond  and  as- 
signs the  breach,  and  there  is  a  trial* of  the  is- 
sues upon  the  answer,  the  court  may,  under 
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Rev.  8t  Mo.  1879,  §  9688,  grant  any  relief 
consistent  with  the  case  made  by  the  plain- 
tiff, although  the  petition  prays  for  a  judg- 
ment for  damages  sustained  only,  and  not  for 
the  penalty  of  the  bond.  —  State  v.  Adler, 
(Mo.)  8ML 

Signature. 

Of  bill  of  exceptions,  see  Exception,  Bill  of, 
1,  3. 

-  Slander. 

•  See  Libel  and  Slander. 

Slavery. 

Cohabitation  between  slaves,  see  Marriage,'  1. 

Societies. 

See  Religious  Societies. 

SPECIFIC  PERFORMANCE. 

Who  may  sue. 

1.  Where  a  contract  for  the  sale  of  land  is 
rescinded  by  the  grantor  for  failure  of  the 
grantee  to  pay  the  notes  given  for  the  pur- 
chase price,  a  purchaser  from  the  grantee, 
with  notice  of  the  rescission,  acquires  no  title 
to  the  premises,  nor  any  right  to  specific  per- 
formance.—Kennedy  v.  Emory,  (Tex.)  88. 

Contract— Title  of  vendor. 

2.  In  an  action  to  enforce  a  contract  for  the 
sale  of  land,  plaintiff  alleged  that  he  owned 
seven-twelfths  of  the  land,  and  had  a  life- 
estate  in  the  remainder,  owned  by  his  infant 
children,  who,  with  the  vendee,  were  made 
defendants.  The  record,  on  appeal  from  a  de- 
cree enforcing  the  sale  on  plaintiff's  state- 
ment that  it  was  for  the  children's  benefit, 
and  awarding  him  nearly  all  the  purchase 
money,  showed  that  he  had  no  interest  in  the 
land  except  his  curtesy,  the  deed  to  the  entire 
tract  having  been  made  to  his  wife,  field, 
that  the  decree  should  be  reversed,  and  the 
petition  dismissed.— Atoher  v.  Smith,  (Ky.) 
688. 

Statute  of  farads. 

8.  In  Tennessee  an  oral  contract  for  sale  of 
land  is  not  void,  but  voidable,  and  where  both 
parties  to  a  bi]}  for  specific  performance  treat 
the  contract  as  valid,  and  differ  only  as  to  the 
amount  due,  it  is  error  to  dismiss  the  bill  on 
the  ground  that  the  contract  Is  oral.— Brake- 
field  v.  Anderson,  (Tenn.)  880. 

SpirituouB  Liquor*. 

See  Intoxicating  Liquors. 

STATES  AND  STATE  OFFI* 
CERS. 

Action  on  county  treasurer's  bonds,  obligees 
not  named,  see  Bonds,  L 

Boundaries. 

1.  Rev.*  St.  Mo.  o.  35,  giving  damages  for 
injuries  resulting  in  death,  controls  a  case 


between  citizens  of  Missouri  arising  f  ran  an  I 
accident  on  the  Mississippi  river,  near  the 
Illinois  shore,  east  of  the  main  channel;  the 
act  of  congress  of  1830.  authorizing  the  admis- 
sion of  Missouri,  ana  defining  its  pesters 
boundary  as  the  middle  of  the  main  channel 
of  the  Mississippi  river,  containing  the  pro- 
viso that  "said  state  shall  have  concurrent 
jurisdiction  on  the  river  Mississippi  *  *  * 
so  far  as  the  said  river  shall  form  a.  fflimiwi 
boundary  to  the  said  state  and  any  other  state 
or  states  *  *  *  bounded  by  the  same,  such 
rivers  to  be  common  to  both,  *■  Senders  y.  St. 
Louis  &  N.  O.  Anchor  Line,  (Mo.)  596  * 
Action*  by. 

8.  Under  Mansf.  Dig.  Ark.  §  1067.  allowing 
the  state  to  sue  for  the  use  of  the  county 
where  the  latter  has  a  demand  to  be  enforced, 
the  state  is  a  proper  party  plaintiff  in  an  ac- 
tion to  compel  the  treasurer  to  replace  in 
the  county  treasury  money  never  legally 
drawn  therefrom.— State  v.  Wood,  (Ark.)  634. 

Secretary  of  state— Fees. 

8.  By  Const.  Mo.  art.  5.  §  24,  the  secretarr 
of  state  shall  receive  for  nis  services  a  salary 
to  be  established  by  law,  and  shall  receive  to 
his  own  use  no  fees  or  other  compensation, 
but  such  fees  shall  be  paid  into  the  treasury. 
Article  10,  |  18,  provides  for  a  state  board  of 
equalization,  consisting  of  the  governor,  secre- 
tary of  state,  and  others.  Held,  that  the  sec- 
retary of  state  is  entitled  to  receive  the  com- 
pensation provided  by  law  for  services  as  a 
member  of  the  board  of  equalization.— Stats 
v.  Walker,  (Mo.)  473. 

STATUTES. 
Validity,  In  general,  see  Constitutional  Lam. 

Bnaotment* 

1.  The  senate  journal  showed  that  a  bill  was 
rejected,  and  that  a  motion  to  reconsider  was 
made,  but  did  not  show  what  disposition  was 
made  of  the  motion.  It  showed,  however,  that 
subsequently  the  speaker  of  the  senate  an- 
nounced, in  open  session,  as  required  by  the 
constitution  on  the  signing  of  every  bill,  that 
he  bad  signed  the  bill,  and  it  was  approved  by 
the  governor,  and  published  with  the  other 
acts  of  the  legislature.  Held,  that  it  would 
be  presumed  that  the  motion  to  reconsider 
was  disposed  of,  and  the  bill  passed,  and  that 
the  silence  of  the  journal  in  this  regard  was 
due  to  a  clerical  omission.— State  y.  Aigood, 
(Tenn.)  310. 

3.  Const  Tenn.  art.  M  ft*  provides  that  the 
ayes  and  noes  shall  be  taken  in  each  boose 
upon  the  final  passage  of  every  bill  of  a  gen- 
eral character.  Held,  that  act  March  19, 1&*7, 
changing  two  counties  from  the  Sixth  to  the 
Fifth  judicial  circuit,  and  fixing  the  terms  of 
court  in  one  or  two  others,  is  not  a  law  of  a 
u  general  cb  aracter.  "—Id .  | 

Stock.  | 

In  corporations,  see  Corporations,  fM& 

Street. 

See  Municipal  Corporations. 
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Surprise. 

Oround  for  new  trial,  see  New  Trial*  5-7. 

TAXATION. 

By  cities,  see  Municipal  Corporations,  5-7. 
Of  druggists  selling  liquor,  see  Constitutional 
Law,  4. 
property  in  hands  of  receiver,  see  Receiv- 
er** *,  8. 
railroad  companies,  see  Railroad  Com- 
ponies,  7-la. 

Taxable  property. 

1.  Land  set  apart  by  the  state  for  the  con- 
tractor, as  payment  for  the  construction  of 
the  new  capitol  in  Texas,  to  be  conveyed  to 
biin  from  tune  to  time  in  the  progress  of  the 
work,  is  not  subject  to  taxation  under  Rev.  St. 
Tex.  art.  4691,  as  land  "held  under  a  contract 
for  the  purchase  thereof,  belonging  to  this 
state. "—Taylor  v.  Robinson,  (Tex.)  945. 

3.  Nor  did  a  lease  executed  after  the  orig- 
inal oon tract,  under  which  the  contractor  took 
possession  of  all  the  land  so  set  apart  at  a 
stipulated  rent,  until  the  title  should  vest  in 
him  by  the  completion  of  the  building,  give 
him  such  a  holding  as  to  make  the  land  taxa- 
ble.—Id. 

3.  Under  Gen.  Laws  Tex.  1874,  p.  214,  re- 
quiring that  u  wharf  privileges, n  as  well  as 
wharves,  shall  be  taxed,  such  privileges  are 
to  be  taxed  as  distinot  from  the  real  and  per- 
sonal property  with  which  the  business 
of  a  wharfinger  is  conducted.  —  Galveston 
County  v.  Galveston  Wharf  Co.,  (Tex.)  687. 

Exemptions. 

4.  Under  Rev.  St  Tex.  art  4678,  |  1,  ex- 
empting from  taxation  tf  all  buildings  used  ex- 
clusively and  owned  by  persons  or  associations 
of  persons  for  school  purposes, n  it  is  not  nec- 
essary that  the  property,  in  order  to  be  ex- 
empt, shall  have  been  dedicated  to  school 
uses.  It  is  sufficient  if  it  is  in  fact  so  used. 
—Red  v.  Morris,  (Tex.)  681. 

5.  The  fact  that  the  owners  of  the  school 
property  live  on  it  a  portion  of  each  year,  for 
the  reason  that,  as  principal,  matron,  and 
teacher,  their  constant  presence  is  necessary 
to  the  conduct  of  the  business,  does  not  jusu- 

S>  a  finding  that  the  property  is  not  used  ex- 
usively  for  school  purposes.— Id. 

6.  A  tract  of  six  acres  of  land,  part  of  a 
larger  body  purchased  by  a  university,  and 
divided  from  the  residue,  on  whioh  the  main 
buildings  are  erected,  by  streets  only,  on  which 
two  small  buildings  are  erected  and  used  by 
the  primary  departments,  the  residue  of  which 
tract  is  cultivated  by  the  students,  who  re- 
ceive pay  for  their  labor  in  board  and  tuition, 
the  products  being  consumed  at  the  university, 
and  on  whioh  it  is  intended,  when  funds  are 

•  procured,  to  ereot  another  large  building,  is 
not  taxable  under  Const.  Tenn.  art.  8,  |  38, 
and  Acts  Tenn.  1888,  c.  105,  f  %  1,  3,  exempting 
from  taxation  all  property  belonging  to  edu- 
cational institutions,  and  actually  used  for  ed- 
ucational purposes.  Snodgrass,  J.,  dissent- 
ing.—State  v.  Fisk  University,  (Tenn.)  284. 


Assessment. 

7.  Since,  under  Gen.  Laws  Tex.  1879.  p.  44, 
before  taxes  assessed  can  become  a  lien  on 
land,  the  tax-list  must  be  presented  to  the 
board  of  equalisation  for  approval  and  for  the 
correction  of  any  errors  in  the  listing  of  prop- 
erty, an  injunction  will  not  be  granted  before 
sucn  approval  to  restrain  an  assessor  of  a 
county  from  assessing  lands  alleged  to  be  in 
another  oounty.— Chisholm  v.  Adams,  (Tex.) 
886. 

8.  Gen.  Laws  Tex.  1879,  pp.  94, 98,  provide 
that  assessors  shall  be  furnished  with  a  cor- 
rect abstract  of  the  surveys  in  their  several 
counties;  and  that  any  lands  whioh  have  been 
assessed  in  any  county  according  to  the  ab- 
stract of  land  titles,  and  the  taxes  paid  there- 
on, shall  not  be  afterwards  subject  to  the  pay- 
ment of  taxes  for  the  same  period  in  a  differ- 
ent county,  although  a  subsequent  survey 
shall  show  the  said  land  to  be  in  the  latter 
county.  Held,  where  one  alleging  his  lands 
to  be  in  a  certain  oounty  sought  to  restrain 
the  assessor  of  another  county  from  listing 
them,  on  the  ground  that  they  would  thereby 
be  subject  to  double  taxation,  that  the  peti- 
tion was  Insufficient  which  did  not  aver  that 
the  abstract  showed  the  land  to  be  in  the  for- 
mer county.— Id. 

9.  Under  Gen.  St.  Ky.  c  99,  art.  6,  |  95,  re- 
quiring the  sheriff  to  report  persons  failing  to 
list  their  property,  to  be  fined  and  taxed  as 
delinquents  reported  by  the  assessor,  it  is 
proper  to  proceed  against  the  delinquent  by 
summons  to  show  cause  why  the  property 
should  not  be  listed.  The  remedy  is  not  con- 
fined to  a  fine  and  triple  tax,  for  which  judg- 
ment is  required,  by  section  98,  to  be  entered 
against  a  delinquent  reported  by  the  assessor. 
Such  summons  substantially  charges  the  of- 
fense of  failure  to  list  as  required.— Spalding 
v.  Commonwealth,  (Ky.)  420. 

Levy. 

10.  Under  Rev.  St  Mo.  1879,  IS  6798, 6801, 
authorizing  the  oounty  court  to  levy  certain 
taxes  without  an  order  of  the  circuit  court, 
and  prohibiting  it  from  levying  any  other  tax 
except  by  such  order,  a  tax  not  of  the  former 
class,  levied  without  such  order,  is  void.— 
State  v.  Wabash,  St.  L.  &  P.  Ry.  Co.,  (Mo.) 
484. 

Bemedles  for  erroneous  taxation. 

11.  Taxes  paid  under  the  belief  that  the  as- 
sessment and  collection  were  legal,  when  in 
fact  they  were  unauthorised  bylaw,  may  be 
recovered  back.— City  of  Newport  v.  Ringo'* 
Bx»x,  (Ky.)  2. 

19.  Where  property  has  been  levied  on  to 
enforce  payment  of  a  void  tax,  injunction  is 
theproper  remedy.— St  Louis  &  8.  F.  Ry.  Co. 
v.  Ebperson,  (Mo.)  478. 

lSTThe  property  of  a  corporation  was  duly 
assessed  by  justices  of  the  peace,  the  assess- 
ment approved  by  the  county  commissioners' 
court,  and  the  tax  paid.  After  that  assess- 
ment the  county  assessor  made  what  purport- 
ed to  be  a  supplemental  assessment,  under  di- 
rections from  the  comptroller,  on  property  not 
assessed  by  the  justices,  but  in  fact  the  cor- 
poration owned  no  property  whioh  not  been 
so  assessed,  and  the  assessor  obtained  the 
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amount  of  bis  assessment  by  fixing  a  value  on 
the  same  property,  and  deducting  therefrom 
the  justices'  valuation.  The  county  commis- 
sioners' court  approved  his  assessment.  Aft- 
erwards the  corporation  applied  to  that  court 
to  be  relieved  from  the  assessment,  which  was 
refused,  but  a  reduction  was  made.  The  tax 
on  this  reduced  assessment  was  levied  on  the 
corporation's  property,  and  paid  to  the  collect- 
or under  protest.  .  Held,  that  whether  or  not 
the  corporation  had  notice  that  the  assessor's 
assessment  would  be  and  was  made,  was  im- 
material, the  assessment  being  utterly  void- 
and  there  being  no  redress  from  the  board  of 
equalization,  whose  j  urisd  iction  extended  only 
to  questions  of  valuation.— Galveston  County 
v.  Galveston  Gas  Co.,  (Tex.)  583. 

14.  The  corporation  was  not  required  to  re- 
sort to  proceedings,  in  the  commissioners' 
court,  by  selection  of  arbiters  to  pass  on  the 
valuation.  The  question  was  not  whether  the 
assessor's  valuation  was  too  high,  but  whether 
the  same  property  could  be  assessed  twice. — 
Id. 

15.  A  statement  of  the  value  of  the  property 
of  a  corporation,  found  on  the  tax-rolls  of  the 
city  in  which  it  was  located,  not  made  or 
shown  to  have  been  agreed  to  by  the  corpora- 
tion, could  not  be  received  in  evidence  against 
it  in  a  suit  against  the  county  to  recover 
county  and  state  taxes  paid  under  protest- 
Id. 

16.  One  who  pays  an  illegal  tax  under  pro- 
test is  entitled  to  recover  from  the  county  in- 
terest from  date  of  payment.— Id. 

Collection. 

17.  A  tax-book  not  authenticated  by  the 
county  olerk  and  the  seal  of  his  office,  as  re- 

auired  by  statute,  affords  the  collector  no  au- 
tiority  or  protection  for  a  levy.— 8t.  Louis  & 
S.  F.  Ky.  Co.  v.  Epperson,  (Mo.)  478. 

18.  Where  a  tax  collector  is  fully  informed, 
before  making  a  levy,  that  the  tax  is  void, 
and  that  it  will  not  be  paid,  he  cannot  rely 
upon  previous  statements  of  the  owner's  at- 
torney (who  was  unaware  of  the  illegality  of 
the  tax,  and  was  only  authorized  to  pay  the 
legal  taxes)  in  relation  thereto  as  an  estoppel. 

19.  When  a  county  places  In  the  hands  of 
an  authorized  person  process  directing  him  to 
collect  and  receive  taxes  for  it,  a  collection 
made  by  suoh  person  is  received  by  the  county. 
—Galveston  County  ▼.  Galveston  Gas  Co., 
(Tex.)  588. 

Belease. 

20.  Act  Tenn.  Maroh  9, 1887,  releasing  drug- 
gists of  a  certain  class  from  liability  for  taxes 
under  certain  revenue  laws,  is  simply  an  exer- 
cise of  the  state's  power  to  compromise  or  re- 
lease its  claims  against  debtors,  and  therefore 
it  is  no  objection  to  the  act  that  no  provision 
is  made  for  refunding  the  tax  of  such  drug- 
gists of  that  class  as  had  already  paid.— De- 
moral  v.  Davidson  County,  (Tenn.)  853. 

91.  The  legislature  has  the  power  to  release 
county  taxes :  and,  the  release  in  the  act  of 
1887  being  of  all  liability,  it  extends  to  the 
liability  incurred  to  counties  as  well  as  to  the 
state.- ML 


Sale  for  delinquent  taxes. 

22.  Under  Rev.  St.  Mo.  1879,  $  6837,  declar- 
ing that  in  tax  suits  against  non-resident 
owners  the  proceedings  shall  be  aa  in  ctnl 
actions  affecting  real  or  personal  property, 
and  section  8494,  providing  that  In  suits  for 
the  enforcement  of  liens,  if  it  is  alleged  in  tba 
petition  or  affidavit  that  defendant  is  a  non- 
resident, an  order  shall  be  made,  directed  to 
non-residents,  etc.,  an  affidavit  at  the  end  of 
the  petition  in  a  tax  suit  that  affiant  has  gcoi 
reason  to  believe  and  does  believe  that  de- 
fendant is  a  non-resident  is  sufficient  for  aa 
order  for  publication.— Allen  v.  Ray,  (Mo> 
168. 

28.  It  is  not  essential  that  an  order  of  publi- 
cation describe  the  land,  and,  if  it  were,  a  de- 
scription of  it  as  the  MShf  "of  a  given  section 
is  sufficient;  Rev.  St.  Mo.  f  6857,  providing 
that  in  papers  in  tax  proceedings  **  S. "  may  be 
used  for  "south, n  and  that  any  description  by 
the  ose  of  letters  and  characters  aa  provided 
in  that  section,  when  so  made  that  the  land 
may  be  identified,  is  sufficient. — Id. 

24.  Rev.  St.  Mo.  §  8494,  provides  that  in  ac- 
tions against  non-residents  the  court  or  clerk 
shall  make  an  order  directed  to  them,  notify- 
ing them  of  the  commencement  of  the  suiu 
Section  8409  makes  provision  for  cases  where 
the  names  of  the  parties  whose  interests  are 
sought  to  be  passed  upon  are  unknown.  Rel'L 
that  the  names  must  be  correctly  given,  and 
that  a  sale  of  the  land  of  Daniel  Troyer  for 
taxes,  in  a  proceeding  against  and  notice  to 
Daniel  Tragar,  was  a  nullity,  though  the  lat- 
ter name  was  taken  from  the  record  of  Daniel 
Trover's  deed.— Troyer  v.  Wood,  (Mo.)  4& 

25.  Under  Rev.  St.  Mo.  $  8494,  providing  that 
in  proceedings  to  enforce  a  lien  against  the 
property  of  a  non-resident  he  most  oe  named 
in  the  order  of  publication,  a  tax  sale  of  land 
owned  by  **M.  B.  Milieu, "  under  a  publication 
of  notice  to  "M.  B.  Miller,"  is  void,  the  two 
names  not  being  idem  tonan*;  and  it  is  im- 
material, as  against  a  grantee  of  "MlUeo," 
that  the  name  of  u Miller w  appears  on  tbe 
tract-books  of  the  county  as  owner  of  the 
land.  Following  Troyer  v.  Wood,  ante,  43.— 
Chamberlain  vTBlodgett,  (Mo.)  44. 

26.  Iu  ejectment  against  a  purchaser  at  tax 
sale,  the  judgment  for  delinquent  taxes  is 
conclusive  of  the  validity  of  the  assessment, 
and  the  assessor's  books  are  inadmissible  to 
show  its  invalidity.— Allen  v.  Ray,  (Mo.)  15S. 

27.  A  clerk's  statement  for  delinquent  taxes 
for  two  years,  stating  those  of  each  vear,  and 
the  items  of  each,  separately,  is  valid,  though 
a  portion  of  the  items  for  one  of  the  years  is 
excessive.— Morrison  v.  St.  Louis,  L1.&S. 
Ry.  Co.,  (Mo.)  148. 

28.  A  variance  between  the  amount  of  tbe 
judgment  and  the  amount  of  taxes  doe  as  stat- 
ed in  the  order  for  publication,  caused  by  the 
addition  of  interest  to  the  latter  amount,  if 
error,  can  be  corrected  only  by  motion  against 
the  judgment,  and  is  not  available  coflater- 
allv.— Allen  v.  Ray,  (Mo.)  158. 

J9.  A  purchaser  at  tax  sale  under  proceed- 
ings against  the  patentee,  whose  patent  Is 
not  of  record  in  the  county,  and  who  baa 
parted  with  his  title,  takes  no  title  as  against 
one  claiming  under  a  recorded  oonveysaoe 
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-*rom  the  patentee's  grantee,  though  the  inter- 

-xnediate  conveyance  is  not  recorded.— Id. 
Tax  deed. 

80.  Although  the  form  prescribed  for  tax 

-deeds  by  2  Wag.  St.  Mo.  1872,  p.  1205,  §  217,  is 
prepared  for  a  single  tract,  it  is  no  objection 
to  the  admission  of  a  tax  deed  in  evidence 
that  it  contains  10  different  tracts,  in  10  dif- 
ferent sections,  in  tabulated  and  abbreviated 
form,  when  no  recual  or  statement  prescribed 

toy  the  form  is  omitted,  and  the  abbreviations 
used  are  expressly  authorized  by  statute.  Id. 
p.  1212,  |  240.- Allen  v.  White,  (Mo.)  881. 

Action  to  try  tax-title — Limitation. 

31.  A  tax  deed  was  dated  and  acknowledged 
r>ecember  5,  and  recorded  December  7, 1877, 
covering  land  sold  October  4,  1875,  under  a 
Judgment  rendered  July,  1875,  for  the  taxes  of 

1874.  Defendant  purchased  from  the  tax-deed 
bolder  in  1881,  and  his  deed  was  recorded  Au- 
gust 27, 1881 ;  and  April,  1882,  defendant  went 
into  possession  of  the  land,  which  was  wild 
prairie  land.  Ejectment  was  brought  August 
2,  1884.  Neither  plaintiff,  nor  any  other  per- 
son except  defendant,  has  been  in  actual  pos- 
session. Held,  that  the  action,  not  having 
been  commenced  within  seven  years  after  the 
record  of  the  tax  deed,  was  barred  by  the  stat- 
ute of  limitations.  2  Wag.  St.  Mo.  1872,  p.  1207, 
§  221.— Id. 

32.  The  statute  excepts  from  the  limitation 
of  three  years,  contained  in  2  Wag.  St.  1872, 
p.  1207,  {  221,  cases  "where  the  taxes  have 
been  paid,  or  the  land  was  not  subject  to  tax- 
ation, or  nas  been  redeemed  as  provided  by 
law. "  The  plaintiff  did  not  offer  any  evidence 
to  bring  himself  within  the  exception,  except 
records  showing  that  the  land  was  again  sold, 
October  2, 1876,  for  the  taxes  of  1875,  and  was 
again  purchased  by  the  same  purchaser. 
Meld  proper  to  exclude  the  evidence,  as  it  had 
no  tendency  to  bring  plaintiff  within  any  of 
the  exceptions  provided  by  the  statute.— Id. 

^3.  The  tax  law  of  March  80,  1872,  under 
which  the  proceedings  were  had,  was  amend- 
ed, and  some  of  the  sections  repealed,  by  the 
revenue  acts  of  April,  1877;  but  section  221, 
prescribing  a  three-years  limitation,  was 
neither  amended  nor  repealed  by  said  acts.— 
Id. 

Tax-Collector, 

See  Counties,  10-12. 

TELEGRAPH  COMPANIES. 

Delay  in  transmitting  messages. 

1.  In  an  action  for  delay  in  delivering  a  tel- 
egram, of  which  the  operator  knew  the  im- 
portance, sent  by  a  third  person  in  plaintiff's 
presence,  the  latter  paying  the  charges,  an 
instruction  that,  if  the  telegram  was  delivered 
to  defendant's  agent  as  alleged,  the  jury 
should  then  find  whether  the  person  deliver- 
ing it  was  acting  for  plaintiff  and  at  bis  re- 
quest, is  not  erroneous,  as  failing  to  submit 
the  question  whether  defendant  had  notice  of 
the  agency,  as  such  question  could  not  affect 
the  rights  of  the  parties,  nor  influence  the 
conduct  of  defendant's  agents.— Western  Un- 
ion Tel.  Co.  v.  Broesche,  (Tex.)  734. 


2.  Gross  negligence  of  defendant  is  not  es- 
sential to  plaintiff's  right  of  recovery  for  de- 
lay in  delivering  a  telegram.— Id. 

3.  The  fact  that  defendant's  office,  at  the 
place  to  which  the  telegram  was  to  be  sent, 
was  closed  when  the  telegram  was  received 
for  transmission,  is  no  defense. — Id. 

4.  Plaintiffs  sued  defendant  telegraph  com- 
pany for  delay  in  transmitting  the  message, 
"You  had  better  come  and  attend  to  your 
claim  at  once, "  sent  to  them  by  a  bank  which 
was  holding  notes  for  collection  for  plaintiffs 
against  a  failing  debtor.  Held,  that  the  lan- 
guage of  the  message  was  sufficient,  of  itself, 
to  indicate  to  the  operator  the  urgency  of  the 
message,  so  as  to  bring  such  matter  into  the 
contemplation  of  the  parties  in  sending  the 
message. —Western  Union  Tel.  Co.  v.  Shef- 
field, (Tex.)  758. 

5.  Tne  necessity  of  speed  and  carefulness 
was  sufficiently  shown  by  the  message,  with- 
out the  addition  of  the  names  of  the  debtors, 
the  claims  against  whom  demanded  attention. 
-Id. 

6.  The  blank  on  which  was  written  a  tele- 
gram received  by  defendant,  addressed  to  a 
point  on  a  connecting  line,  declared  defend- 
ant to  be  the  sender's  agent,  without  liability 
to  forward  any  message  over  the  line  of  an- 
other company.  In  course  of  transmission 
over  defendant's  line^the  address  was  changed 
from  "Sam  T.w  to  "Wm.  T."  The  agent  of 
the  connecting  line  at  the  place  of  delivery 
believed  the  telegram  to  be  intended  for  Sam 
T.,  and,  on  being  erroneously  informed  that 
he  was  then  in  another  town,  mailed  It,  ad- 
dressed to  him,  at  the  latter  place.  The  trans- 
mission to  the  place  of  destination  having 
been  prompt,  held,  that  a  delay  in  delivery 
was  not  caused  by  the  change  in  the  address, 
and  that  defendant  was  not  liable  for  delay 
upon  the  line  of  the  connecting  company. — 
western  Union  TeL  Co.  v.  Munford,  (Tenn.) 
318. 

7.  In  an  action  by  the  addressee  for  delay  in 
delivering  the  following  message:  u Willie 
died  yesterday  evening  at  six  o'clock;  will  be 
buried  at  M.,  Sunday  evening,"— damages 
cannot  be  recovered  for  injury  to  fraternal 
feelings  from  failure  to  hear  of  his  brother's 
death  in  time  to  attend  the  funeral  and  con- 
dole with  his  sister,  as  the  message  contains 
nothing  to  put  defendant  on  notice  that  the 
deceased  was  plaintiff's  brother.— Western 
Union  Tel.  Co.  v.  Brown,  (Tex.)  333.* 

Limiting  liability. 

8.  A  stipulation  on  a  telegraph  blank  limit- 
ing the  company's  liability,  unless  the  mes- 
sage is  repeated,  is  no  defense  to  an  action  for 
delay  in  delivering  an  unrepeated  message.— 
Western  Union  TeL  Co.  v.  Broesche,  (Tex.) 
734.* 

Damages. 

9.  The  telegram  announced  the  bringing  of 
a  corpse.  The  operator  to  whom  the  message 
was  delivered  testified  that  he  knew  plaintiff's 
wife  was  dead,  and  that  the  body  was  to  be 
conveyed  to  another  town,  and  that  unless  the 
message  was  sent  that  night  the  body  would 
reach  there  first.  The  court  having  charged 
that  plaintiff  could  only  recover  for  the  direct 
and  natural  result  of  the  failure  to  transmit 
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and  deliver  the  message,  held,  that  an  in- 
struction that  he  could  not  recover  for  his  fail- 
ure to  accomplish  any  purpose  not  shown  by 
the  face  of  the  message,  unless  defendant  had 
notice  of  such  purpose,  was  properly  refused. 
—Id. 

10.  Mental  anguish  and  suffering  are  proper 
elements  of  damage  for  delay  in  delivering 
such  a  telegram.— -Id. • 

11.  A  verdict  of  $1,168  in  such  case  will  not 
be  disturbed  as  excessive.— Id. 

Telephone  Companies. 

Tariff  of  rates,  regulation  by  city,  see  Munic- 
ipal Corporation*,  8. 

TENANCY  IN  COMMON  AND 
JOINT  TENANCY- 

Conveyance  by  co-tenant. 

Where  tenants  in  common  of  a  tract  of 
land  have  laid  it  off  into  town  lots,  one  tenant 
may  convey  his  interest  in  a  single  lot  to  a 
stranger.— Shepherd  v.  Jernigan,  (Ark.)  765. 

Tenant. 

See  Landlord  and  Tenant, 


TENDER. 

Sufficiency. 

In  an  action  to  set  aside  an  execution  sale 
the  tender  of  the  purchase  money  in  the  plead- 


gent,  (*Tex.)  458. 

Testimony. 

See  Deposition;  Evidence;  Witness. 

Theft. 

See  Larceny. 

THREATS  AND  THREATEN- 
ING LETTERS. 

Evidence  of  threats,  see  Homicide,  80,  81. 

Indictment. 

An  indictment  charging  that  the  accused 
Bent  and  delivered  a  letter  to  one  WM  threat- 
ening to  accuse  him  of  a  crime,  and  that  he 
did  so  send  the  letter  with  intent  to  extort 
money,  hut  not  alleging  that  he  delivered  the 
letter  with  such  intent,  does  not  charge  the 
offense  of  delivering  a  letter  with  such  pur- 
pose, under  Pen.  Code  Tex.  art  813.—  Landa 
v.  State,  (Tex.)  218. 


Time. 

Computation,  period  of  limitation,  i 
ance,  6. 


>  Insur- 


Torts. 

See  Death  by  Wrongful  Act;  False  Impris- 
onment; Libel  and  Slander;  Negligent*; 
Trespass;  Trover  and  Conversion. 

Measure  of  damages,  see  Damages,  10-15. 

Towjjs. 

See  Highways;  Municipal  Corporations; 
Schools  and  School-Districts. 

TRESPASS. 

Injury  to  trespasser,  see  NegUgence,  L. 
Pleading. 

1.  An  action  cannot  be  sustained  against  a 
corporation  on  a  mere  allegation  that  a  tres- 
pass was  committed  on  plaintiffs  dose,  and 
that  his  property  was  seised  by  the  corpora- 
tion, it  not  appearing  how  or  by  wham  the 
trespass  was  committed. — Perkins  v.  Mays- 
ville  District  Camp-Meeting  Aas'n,  (Ky.)  899. 


Evidence. 

2.  In  an  action  against  execution  creditors 
for  trespass  in  seizing  plaintiff' a  goods  under 
an  execution  against  H.  &  Co.,  the  defease 
was  that  the,  goods  were  not,  in  fact,  plain- 
tiff's, but  were  held  by  him  for  H.  &  Co.  De- 
fendants introduced  a  bill  of  sale  of  goods  by 
H.  &  Co.  to  plaintiff,  with  evidence  as  to  the 
consideration  paid  by  plaintiff;  it  being  coo- 
tended  that  at  least  part  of  the  goods  seised 
were  included  in  the  bill  of  sale.  The  court 
charged  that,  if  the  goods  were  delivered  pur- 
suant to  said  bill  of  sale,  it  would  vest  the  titie 
in  plaintiff,  unless  it  was  the  intention  of  the 
parties  that  they  should  merely  be  put  under 
the  cover  of  a  different  name  while  they  were 
to  remain  the  property  of  H.  &  Co.  Held. 
that  the  charge  was  not  a  charge  upon  the 
weight  of  the  evidence,— Willis  v.  Hudson, 
(Tex.)  713. 

3.  The  execution  was  issued  on  a  judgment 
which  had  been  satisfied  and  released  by  part 
payment  through  an  assignee  for  the  benefit 
of  creditors,  and  was  void.  There  was  much 
evidence  as  to  the  judgment*  and  the  debt  on 
which  it  was  founded.  Held,  that  an  instruc- 
tion that,  if  the  goods  were  plaintiff's,  though 
they  became  so  under  circumstances  render- 
ing their  ownership  fraudulent  as  to  H.  &  Co., 
the  execution  was  no  justification  for  their 
seizure,  was  correct,  and  applicable  to  the 
case :  as  from  the  evidence  the  jury  might  in- 
fer that  the  judgment  was  still  in  force,  and 
the  execution  issued  upon  it  a  good  defense. 
— Id. 

4.  Since  defendants,  after  the  discharge  of 
their  judgment,  could  not  attack  a  fraudulent 
transfer  of  goods  by  H.  &  Co.,  it  would  be 
immaterial  whether  the  goods  were  purchased 
with  the  money  of  H.  &  Co.,  if  they  were  in- 
tended by  the  parties  to  belong  to  plaintiff.— 
Id. 

5.  In  an  action  against  execution  creditor* 
for  trespass  in  seizing  plaintiff1  s  goods  under 
an  execution  against  a  third  person,  the  burden 
of  proving  the  ownership,  seizure,  conversion, 
ana  value  of  the  goods  is  on  the  plaintiff,  as  is 
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also  that  of  proving  any  circumstances  of  op- 
pression or  malice  attending  the  levy,  as  a 
basis  for  exemplary  damages.— Id. 

TRESPASS  TO  TBY  TITLE. 

Title  to  support. 

1.  On  trial  of  an  action  for  land  patented  by 
certificate  issued  to  S.  K.,  the  defense  con- 
tending, and  there  being  evidence,  that  plain- 
tiffs are  heirs  of  another  S.  K.,  It  is  error  to 
refuse  to  charge,  for  defendant,  that  the  legal 
title  was  vested  in  the  person  to  whom  the 
certificate  was  in  fact  granted ;  that,  if  there 
were  two  of  that  name,  the  jury  should  deter- 
mine to  which  one  it  was  granted ;  and  that, 
if  it  was  to  a  person  other  than  plaintiffs*  an- 
cestor, the  legal  title  was  not  in  them,  and  the 
verdict  should  be  for  defendant.— Greening  v. 
Keel,  (Tex.)  365. 

2.  Plaintiff  can  only  recover  on  his  superior 
title  existing  at  the  institution  of  the  action ; 
and  unless  a  subsequent  purchase  of  defend- 
ant's interest  be  alleged  In  an  amended  peti- 
tion, evidence  of  it  is  Inadmissible.— Collins 
v.  Ballow.  (Tex.)  248. 

3.  The  plea  of  stale  demand  is  not  applicable, 
where  plaintiff  claims  under  legal  title.— Bul- 
lock v.  Smith,  (Tex.)  667. 

Pleading. 

4.  A  petition  giving  the  names  and  resi- 
dences of  the  parties,  alleging  that  plaintiff 
owns  in  her  own  and  separate  right,  and  was 
in  possession  at  a  date  named  of  certain  land, 
which  is  described  by  metes  and  bounds  with 
sufficient  certainty  to  identify  it,  and  the 
county  of  which  is  given,  and  that  plaintiff 
was  unlawfully  dispossessed  by  defendant, 
and  praying  judgment  for  the  land,  and  for  a 
writ  of  restoration,  and  for  relief  generally, 
and  indorsed  as  required  in  trespass  to  try 
title,  shows  a  good  cause  of  action  on  general 
demurrer.— Houston  v.  Calahan,  (Tex.)  97. 

5.  The  defense  of  estoppel  may  be  raised 
under  a  plea  of  not  guilty.— Dooley  v.  Mont- 
gomery, (Tex.)  451. 

Evidence. 

6.  Plaintiff,  to  obviate  the  apparent  bar  of 
the  statute  of  limitations,  offered  in  evidence 
a  marshal's  deed  to  the  United  States  under 
a  void  execution,  together  with  a  judgment 
in  favor  of  the  United  States  against  plain- 
tiff's ancestor,  on  which  the  execution  and 
sale  were  based,  and  a  deed  from  the  United 
States  to  plaintiff,  in  consideration  of  the  pay- 
ment of  the  judgment.  Held,  that  its  exclu- 
sion was  not  error,  as  it  showed  no  title  in  the 
United  States,  nor  any  obstacle  to  a  suit  for 
the  recovery  of  the  land  by  plaintiff  or  his  an- 
cestor.—Moody's  Heirs  v.  Moeller,  (Tex.)  727. 

7.  Defendant  agreed  to  waive  the  filing  and 
notice  by  plaintiff  of  certified  copies  "as  a 
predicate  to  show  a  common  source  of  title. " 
Rev.  St.  Tex.  art.  4802,  provides  that  plaintiff 
in  such  action  may  prove  a  common  source  of 
title  by  certified  copies  of  deeds,  etc.,  without 
requiring  proof  of  the  inability  to  produce  the 
originals.  Held,  that  a  certified  copy  of  a  re- 
corded patent,  offered  by  plaintiff  to  show 
title  in  nimself,  there  being  no  evidence  of 
such  common  source,  was  not  admissible,  over 


defendant's  objection,  without  accounting  for 
the  absence  of  the  original,  as  provided  by 
Rev.  St.  art.  2267.— Rio  Grande  &  E.  P.  R.  Co. 
v.  Milmo  Nat.  Bank,  (Tex.)  568. 

Improvements,  etc. 

8.  One  who  obtains  title  under  deeds  refer- 
ring to  a  recorded  map  is  charged  with  notice 
of  the  city's  right  to  streets  and  alleys  marked 
on  said  map,  and  cannot  recover  for  improve- 
ments made  on  said  streets  and  alleys.— Smith 
v.  City  of  Navasota,  (Tex.)  414. 

9.  Defendant  cannot  assert  a  claim  for  im- 
provements made  in  good  faith,  on  the  ground 
that  he  supposed  the  locus  in  quo  was  a  va- 
cancy between  his  survey  and  plaintiff's, 
when  his  own  deed,  under  which  plaintiff 
claims,  calls  for  joining  the  two  surveys,  and 
the  evidence  shows  that  the  surveyor  intend- 
ed to  leave  no  vacancy,  and  where,  if  he  had 
used  reasonable  caution,  he  wonld  have  dis- 
covered that  there  was  none  in  fact.— Brown 
v.  Bedinger,  (Tex.)  90. 

10.  Evidence  of  improvements  offered  by 
defendant  cannot  be  excluded  because  his  plea 
does  not  state  the  grounds  for  alleging  him- 
self to  be  a  possessor  in  good  faith,  such  plea 
being  otherwise  sufficient,  and  not  having 
been  excepted  to,  though  Rev.  St.  Tex.  art. 
4813,  requires  such  grounds  to  be  set  out. 
The  objection  should  be  taken  by  special  de- 
murrer.—Holstein  v.  Adams,  (Tex.)  660. 

11.  On  the  issue  of  improvements  made  in 
good  faith,  it  was  not  error  to  permit  defend- 
ants to  show  that  they  were  ignorant  of  plain- 
tiff's existence,  and  of  her  claim  to  the  land. 
—Polk  v.  Chaison,  (Tex.)  681. 

12.  Defendants  may  show  that  they  paid 
the  taxes  on  the  land,  and  that  plaintiff  did 
not,— Id. 

TRIAL. 

See,  also,  Continuance;  Evidence;  Excep- 
tions, BUI  of;  Judgment;  Jury;  New 
Trial. 

In  criminal  cases,  see  Criminal  Law,  13-17. 

Of  case  out  of  course,  see  Practice  in  Civil 
Cases.  1,  2. 

Physical  examination  of  plaintiff,  see  Dam- 
ages, 28. 

Conduct  of  trial. 

1.  After  the  jury  had  retired,  the  court  was 
notified  that  the  jury  were  convinced  that  it 
would  be  impossible  to  agree,  and  that  the 
jury-room  was  so  damp  as  to  render  it  un- 
healthy to  remain  there.  The  court  sent  the 
sheriff  for  defendant's  attorney,  and  on  his 
report  that  he  was  unable  to  find  him,  the 
jury  were  brought  into  court,  and,  in  the 
presence  of  an  agent  of  defendant,  and  with- 
out other  notice  to  the  latter,  were  told  that, 
as  aids  to  the  court,  and  to  avoid  a  waste  of 
time,  their  conference  should  be  in  a  spirit  of 
fair  investigation  with  a  view  of  reaching  a 
verdict,  but  that  no  juror  was  expected:  to 
surrender  his  honest  convictions  merely  for 
the  sake  of  reaching  an  agreement.  They 
were  told  to  retire  a  short  time  longer,  and  it 
was  plainly  intimated  that  if  they  were  then 
unable  to  agree,  they  would  be  discharged. 
The  extent  of  the  sheriff's  search  for  defend- 
ant's counsel  did  not  appear.    Held,  that  the 
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communication  to  the  jury,  in  the  absence  of 
both  defendant  and  its  counsel,  was  not  re- 
versible error.— MoPherson  v.  St.  Louis.  L  M. 
&  S.  Ry.  Co.,  (Mo.)  840. 

Beoeptlon  of  evidence. 

2.  After  a  witness  had  testified  at  great 
length,  plaintiff  offered  his  deposition,  taken 
many  years  before  in  the  case,  and  covering 
the  same  ground,  together  with  the  deeds  of- 
fered in  connection  therewith.  The  record 
failed  to  show  what  deeds  these  were,  and 
how  they  were  offered,  and  how  proved. 
Held,  that  the  offer  was  too  general,  and  was 
properly  excluded.— Dwyer  v.  Rippetoe,  (Tex.) 

8.  The  action  of  counsel  in  propounding  im- 

S roper  questions,  and  afterwards  withdraw- 
lg  them,  stating  that  he  did  so,  not  because 
he  believed  the  evidence  inadmissible,  but  be- 
cause he  did  not  wish  to  afford  any  ground 
for  exception  on  review,  is  not  cause  for  re- 
versal.—Missouri  Pac  Ry.  Co.  v.  Mitchell, 
(Tex.)  411. 

4.  The  circuit  court  in  its  discretion  may  al- 
low defendant  to  give  further  testimony  after 
the  close  of  plaintiff's  testimony  in  rebuttal. 
— Taylor  v.  Cayce,  (Mo.)  882. 

Objections  to  evidence. 

5.  When  the  exhibit  or  tabulated  statement, 
this  being  the  result  of  the  examination  made 
by  the  witness,  an  accountant,  from  which 
witness  testified  as  a  memorandum,  was  of- 
fered in  evidence,  it  was  objected  to  as  incom- 
petent, etc.  Held,  that  the  objection  was 
worthless,  because  not  specific. — Masonic  Mut. 
Ben.  Soo.  v.  Lackland,  (Mo.)  895. 

6.  By  putting  in  his  own  evidence  defendant 
waives  an  exception  to  a  refusal  of  an  instruc- 
tion in  the  nature  of  a  demurrer  to  plaintiff's 
evidence.  Following  Bowen  v.  Railway  Co., 
8  S.  W.  Rep.  280 ;  Guenther  v.  Railway  Co.,  Id. 
871.— MoPherson  v.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.,  (Mo.)  846. 

Arguments  of  counseL 

7.  While  it  is  the  duty  of  counsel  to  present 
the  whole  case,  as  he  relies  upon  it.  in  his  open- 
ing argument,  it  is  not  ground  for  reversal 
that  the  court  permitted  him  in  closing  to  call 
its  attention  to,  and  request  an  instruction 
upon,  a  feature  of  the  case  which  he  had  not 
before  discussed.— Wills  Point  Bank  v.  Bates, 
(Tex.)  848. 

Instructions. 

8.  An  instruction  that  a  sale  would  be  void 
if  the  purchaser  knew  of  the  fraudulent  pur- 
pose of  the  insolvent,  etc.,  is  properly  refused, 
as  it  assumes  the  existence  oi  a  fraudulent  in- 
tent.—State  v.  Mason,  (Mo.)  179. 

9.  An  instruction  is  not  liable  to  the  objec- 
tion that  it  assumes  the  existence  of  a  certain 
fact,  where  the  court  by  another  instruction 
states  that  that  fact  must  be  proved. — La  Ri- 
viere v.  La  Riviere,  (Mo.)  840. 

10.  Under  Const.  Ark.  art.  7,  $  28,  requiring 
the  judge  to  reduce  his  charge  to  writing  at 
the  request  of  either  party,  it  is  error  for  the 
court  to  make  verbal  explanations  of  the  writ- 
ten charge.— Mazzia  v.  State,  (Ark.)  257. 

11.  Argumentative  instructions,  enumerat- 


ing parts  of  the  evidence,  are  properly  refused, 
as  giving  undue  prominence  to  those  portions 
of  the  evidence.— Equitable  Mortgage  Co.  v. 
Norton,  (Tex.)  301. 

12.  In  an  action  against  a  railroad  company 
for  injuries  to  an  employs'  alleged  to  have  been 
caused  by  a  defect  in  a  hand-car  and  in  a  rail. 
a  charge  that  the  promise  of  the  section-mas- 
ter to  repair  the  rail  some  days  before,  and 
the  fact  that  he  had  sent  the  car  to  the  shop 
for  repairs,  and  had  again  put  it  in  use,  might 
be  considered  on  the  question  of  contributory 
negligence,  is  not  a  charge  on  the  weight  of 
evidence,  where  the  uncontradicted  evidence 
shows  the  facts  recited  in  it — Missouri  Fac 
Ry.  Co.  v.  James,  (Tex.)  832. 

18.  Where  the  jury  was  charged  as  to  the 
effect  of  irregularities  at  an  execution  sale, 
but  not  as  to  what  irregularities  are,  the 
charge,  while  defective  for  want  of  fullness, 
is  not  reversible  error  where  the  attention  of 
the  court  is  not  called  to  the  defect. — Weaver 
v.  Nugent,  (Tex.)  458. 

14.  The  court  should  charge  upon  decisive 
rules  of  law  called  to  its  attention  by  special 
oharges,  though  they  are  not  technically  cor- 
rect in  every  particular. — Willis  v.  Smith, 
(Tex.)688. 

15.  where  the  jury  are  instructed  that  their 
verdict,  if  against  some,  but  not  all,  of  sever- 
al defendants,  should  state  the  defendants 
against  and  in  favor  of  whom  they  find,  a  ver- 
dict stated  to  be  in  favor  of  the  plaintiff 
against  a  defendant  named  is  sufficient,  and 
upon  it  the  other  defendants  are  properly  dis- 
charged with  their  costs.— Gulf  C.  &  S.  F.  Ry. 
Co.  v.  James,  (Tex.)  744. 

Harmless  error. 

16.  An  instruction  that  if  the  jury,  after 
considering  the  other  instructions  given,  de- 
cide to  find  for  plaintiff,  thay  shall  assess  the 
damages,  etc.,  though  faulty  as  omitting  to 
charge  them  to  consider  the  evidence  with  the 
instructions,  is  not  reversible  error. — McPber- 
son  v.  St.  Louis,  I.  M.  &  8.  Ry.  Co.,  (Mo.)  846. 

17.  Where  plaintiff  claims  under  a  deed  of 
200  acres  on  a  certain  creek,  to  include  im- 
provements as  the  purchaser  may  request,  and 
some  words  are  evidently  omitted  in  the  deed, 
and  the  evidence  shows  several  improvements 
on  the  creek,  but  does  not  show  that  the  land 
intended  to  be  conveyed  is  embraced  in  the 
field-notes  of  the  land  claimed  in  the  petition, 
error  in  charging  that  the  evidence  shows  that 
the  land  is  not  inoluded  in  such  field-notes  is 
harmless.— Bullock  v.  Smith,  (Tex.)  637. 

Directing  verdict. 

18.  Where  a  verdict  is  properly  directed,  a 
refusal  to  charge  as  requested  is  not  error.— 
Lewis  v.  Simon,  (Tex.)  554. 

19.  In  an  action  against  a  railway  company 
for  negligence,  whereby  plaintiff's  intestate 
was  killed,  when  contributory  negligence  is 
not  pleaded,  and  plaintiff's  testimony  does  not 
disclose  such  negligence,  but  shows  that  de- 
fendant's train  was,  at  the  time  of  the  acci- 
dent, violating  an  ordinance  limiting  the  rate 
of  speed  of  trains  and  requiring  signals  to  be 
given,  the  jury  should  not  be  instructed  per- 
emptorily to  find  for  defendant. — Schleretn  v. 
Missouri  Pac.  Ry.  Co.,  (Mo.)  6fc» 
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"Verdict. 

20.  In  ejectment,  the  jury  having  rendered  a 
-verdict  for  "the  amount  or  quantity  of  ground 
claimed, "  it  is  proper  to  direct  plaintiff's  at- 
torney to  formulate  the  verdict,  setting  out 
the  land  by  metes  and  bounds;  the  same  be- 
ing signed  by  the  foreman,  read  to  the  jury, 
and  declared  by  them  to  be  their  verdict.— 
Ooebel  v.  Pugh,  (Ky.)  1. 

Trial  by  court  without  jury. 

21.  It  is  within  the  discretion  of  the  court, 
sitting  without  a  jury,  to  receive  evidence  ob- 
jected to,  and  observe  its  ruling  on  such  ob- 
jection. While  a  party  has  a  right  to  an  an- 
nouncement of  the  ruling  before  finding  on 
the  whole  case,  he  should  make  known  his  de- 
sire in  that  regard  specifically,  and  an  objec- 
tion to  the  reception  of  evidence  subject  to  ob- 
jection is  not  sufficient.— Taylor  v.  Ceyce, 

(Mo.)  882. 

22.  The  admission  of  merely  Irrelevant  evi- 
dence on  a  trial  by  the  court  is  not  ground  for 
reversal.— Id. 

28.  A  bill  of  exceptions  stating  that  the 
oourt  heard  all  the  foregoing  evidence,  both 
that  objected  to  and  that  not  objected  to,  post- 
poning a  final  ruling  until  the  conclusion  of 
the  trial,  does  not  show  that  the  action  of  the 
court  is  prejudicial,  where  the  bill  also  shows 
specific  rulings  on  the  admissibility  of  testi- 
mony objected  to,  and  exceptions  at  the  time. 

TROVER  AND  CONVER- 
SION. 

Parties. 

In  an  action  by  a  chattel  mortgagee  against 
one  who  has  converted  a  portion  of  the  mort- 
gaged property,  the  mortgagor  need  not  be 
made  a  party.— Boy dston  v.  Morris,  (Tex.)  881. 

Trust  Companies. 

Bond  for  performance  of  duties  as  guardian, 
see  Guardian  and  Ward, 

TRUSTS. 

Resulting,  see,  also,  Gifts,  2;  Marriage,  1. 

Besulting. 

1.  Where  a  conveyance  of  land  is  made  to  a 
wife  at  the  husband's  instance,  the  presump- 
tion of  a  resulting  trust  in  his  favor  is  rebut- 
ted, though  he  furnished  the  purchase  money. 
— GiUiland  v.  Gilliland,  (Mo.)  189. 

2.  A  creditor,  on  taking  a  conveyance  from 
his  debtor,  agreed  to  reconvey  if  the  debt 
should  be  paid,  and,  the  debtor  having  died 
without  payment,  conveyed  to  defendant,  who 
was  then  the  debtor's  lessee  of  the  land,  for  a 
sum  considerably  exceeding  the  amount  of 
the  debt,  making  no  mention  of  his  promise  to 
reconvey.  Interested  witnesses  testified  that 
tbe  debtor  and  defendant  stated  that  the 
debtor  had  leased  the  land  to  defendant  on 
his  promise  to  pay  the  debt.  Defendant's 
claim  of  title,  though  known  to  complainants, 
the  debtor's  heirs,  was  unquestioned  for  18 
jears.    Held  not  sufficient  evidence  to  estab- 


lish a  resulting  trust— Adams  v.  Burns,  (Mo.) 
26. 

Constructive. 

8.  In  trespass  to  try  title,  defendant  claimed 
under  a  sale,  on  foreclosure  of  a  vendor's  lien. 
Plaintiff  acquired  title  by  mesne  conveyances, 
pending  the  foreclosure  of  the  lien,  from  the 
original  vendee.  Defendant  acquired  title  in 
the  same  manner,  by  different  conveyances, 
to  another  part  of  the  tract  included  in  the 
original  conveyance,  and  covered  by  the  lien, 
field,  that  there  was  no  such  relation  of  trust, 
in  the  absence  of  agreement,  existing  between 
plaintiff  and  defendant,  as  would  prevent  de- 
fendant from  acquiring  an  interest  in  the  out- 
standing incumbrance,  and  enforcing  it 
against  plaintiff.— Dwyer  v.  Rippetoe,  (Tex.) 

4.  Plaintiffs,  foreign  bankers,  having  in 
their  possession  2,048.95  francs,  worth  $889.82, 
belonging  to  defendant,  sent  him,  by  mistake, 
a  check  for  $1,078.06,  which  he  collected,  be- 
lieving the  amount  to  be  the  American  equiv- 
alent of  the  francs,  and  mingled  it  with  $875.06 
of  his  own.  After  spending  some  portion  of 
his  money  in  traveling,  he  bought  a  homestead 
in  Texas,  in  which  he  invested  $750  of  the  re- 
mainder, and  his  wife  $800  of  her  separate 
funds.  Hetd\  that  plaintiffs,  having  failed  to 
show  that  the  money  invested  in  the  home- 
stead was  the  identical  money  which  they  had 
by  mistake  sent  defendant  in  excess  of  the 
sum  he  was  entitled  to,  were  not  entitled  to  a 
lien  for  such  excess.  Reversing,  on  rehear- 
ing, 9  S.  W.  Rep.  879.— Zundell  v.  Gees,  (Tex.) 

5.  Plaintiff's  land  being  for  sale  under  a 
deed  of  trust,  he  took  what  money  he  could 
raise  to  defendant,  a  stranger,  and  requested 
him  to  advance  the  additional  sum  necessary 
and  to  buy  the  property  for  plaintiff.  He 
bought  it,  but  refused  to  allow  plaintiff  to  re- 
deem. Defendant  testified  that,  learning  that 
the  transaction  would  be  a  mortgage,  he  re- 
fused to  enter  into  it,  whereupon  plaintiff  asked 
him  to  buy  it  for  himself,  which  he  did.  On  the 
day  following  the  sale  an  arrangement  was 
made  under  which  defendant  advanced  plain- 
tiff money  to  make  his  crop  with,  and  he  also 
gave  him  a  receipt  showing  that  the  money 
given  him  to  pay  on  the  property  was  held  as  a 
deposit.  He  also  testified  that  plaintiff  with- 
drew the  Identical  money  shortly  afterwards, 
and  produced  receipts  therefor.  Defendant 
paid  a  small  amount  more  than  the  debt  for 
the  property,  and  the  excess  he  asserted  was 
credited  to  plaintiff,  who  claimed  it.  Held  to 
justify  a  finding  that  defendant  held  the  prop- 
erty as  plaintiff's  trustee.— Dupree  v.  Estelle, 
(Tex.)  98. 

Sale  of  trust  land. 

6.  Gen.  St  Ky.  c.  118, 1 23,  provides  that  a 
purchaser  of  land  sold  under  a  trust  is  not 
bound  to  look  to  the  investment  of  the  pur- 
chase money,  u  unless  so  expressly  required 
by  the  conveyance  or  devise. "  A  testator  de- 
vised lands  to  his  son  for  life,  remainder  to 
his  children,  and  gave  the  son  power  to  sell 
the  lands  and  invest  the  proceeds  in  other 
land,  uto  pass  in  the  same  way, "  and  provided 
that  "the  purchaser  must  see  to  the  invest- 
ment of  the  purchase  money,  or  the  lands 


Digitized  by 


Google 


970 


*  *  *  must  be  held  responsible.  Held,  that 
where  a  chancellor,  on  application  by  a  pur- 
chaser of  such  land  from  the  son,  orders  a 
conveyance  of  the  land  to  the  purchaser,  and 
the  investment  of  the  proceeds  in  other  lands, 
he  should  retain  a  lien  on  the  land  sold,  until 
the  investment  is  made.— Magowan  v.  McCor- 
mick,  (Ky.)  688. 

Compensation  of  trustee. 

7.  S.  was  trustee  of  a  fund  of  which  his 
daughter  and  her  children  were  to  receive  the 
Income,  and  served  from  1874  until  1887,  when 
he  died.  In  1882  he  made  his  first  settlement, 
and  was  allowed  commissions  for  investments. 
From  that  time  he  paid  the  income  quarterly, 
charging  his  grandchildren  for  his  services, 
but  making  no  charge  against  his  daughter. 
He  repeatedly  stated  that  he  would  charge  her 
at  some  future  time,  but  not  while  her  neces- 
sities required  the  whole  income.  In  1886  he 
talked  oi  making  a  settlement,  including  such 
charges,  but  the  absence  of  her  attorney  pre- 
vented it.  and  he  continued  until  his  death  to 
pay  her  the  income  without  deductions.  The 
fund,  though  large,  did  not  require  much  time 
or  expense.  Held,  that  it  was  the  intention 
of  S.  to  donate  his  serviees,  and  that  his  ad- 
ministrator could  not  recover  for  them.— Ten 
Broeck  v.  Fidelity  Trust  &  Safety  Vault  Co., 
(Ky.)  798. 

Cestui  que  trust— Creditors. 

8.  An  income,  given  by  the  will  of  the  wife 
to  the  husband  on  condition  of  his  executing 
a  release  of  his  estate  by  the  curtesy,  which 
he  executes  accordingly,  is  subject  to  the 
claims  of  the  husband's  creditors,  notwith- 
standing the  provisions  of  the  will  to  the  con- 
trary. Distinguishing  Lamport  v.  Haydel,  9  S. 
W  Hep.  780.— Bank  of  Commerce  v.  Cham- 
bers, (Ho.)  88. 

TUBNPIKBS  AND  TOLL- 
BOADS. 

Liability  for  repairs. 

1.  Where  part  of  the  road  of  a  turnpike  com- 
pany lies  within  a  town,  and  it  is  the  duty  of 
the  company  to  keep  its  road  in  repair,  and 
the  toll  it  is  authorized  to  collect  is  fixed  in 
the  ratio  of  the  length  of  the  rosiL  and  the  full 
amount  of  the  toll  authorised  by  tne  charter  is 
collected,  and  the  town,  in  performance  of  its 
duty  to  keep  its  streets  in  order,  repairs  the 
street  upon  which  the  turnpike  road  is  situ- 
ated, it  can  recover  from  the  company  the 
amount  expended,  not  in  excess  of  that  nec- 
essary to  put  the  road  in  the  condition  required 
by  the  company's  charter.— Versailles  &  N. 
Turnpike  Co.  v.  Town  of  Versailles,  (Ky.)  280. 

Defective  road— Evidence. 

2.  In  an  action  for  injuries  sustained  by 
plaintiff  on  account  of  the  balking  of  his  horse 
while  driving  on  defendant's  turnpike,  where 
evidence  is  given  that  before  the  accident  the 
horse  had  been  unmanageable  or  vicious,  evi- 
dence is  also  admissible  to  show  such  disposi- 
tion after  the  accident;  any  objection  to  such 
evidence  going  merely  to  its  weight. — Leba- 
non &  S.  Turnpike  Co.  v.  Hearn,  (Tenn.)  510. 


Undue  Influence. 

See  WW*,  1. 

United  States  Circuit  Court. 

Chancery  jurisdiction,  see  Courts,  1. 

USB  AND  OCCUPATION. 

Damages. 

When  one  occupies  the  land  of  another  by 
mistake,  the  measure  of  damages  ia  what  the 
owner  could  have  leased  it  for  had  the  other 
not  occupied  it,  and  the  owner  cannot,  by 
notifying  the  trespasser  that  he  demands  a 
certain  rent,  and  sending  him  monthly  bills 
at  that  rate,  raise  an  implied  contract  on  the 
trespasser's  part  to  pay  such  rate. — Galves- 
ton Wharf  Co.  v.  Gulf,  C.  &  8.  P.  Ky.  Co., 
(Tex.)  687. 

Usury. 

See  Building  and  Loan  AnooiatUm*. 

Variance. 

Pleading  and  proof,  see  Pleading,  7,  & 

VENDOR  AND  VENDEE. 

See,  also,  Deed;  Fraud**  Statute  of;  8pe~ 

rifle  Performance. 
Of  chattels,  see  Sale. 
Rescission  of  contract;  see  Landlord  and 

Tenant. 

The  contract— Evidence, 

1.  Defendant  claimed  under  an  oral  con- 
tract made  between  his  grantor  and  an  agent 
of  the  owner,  by  which  defendant's  grantor 
was  to  have  tne  land  by  building  a  shop  there- 
on, and  carrying  on  his  trade  there  for  three 
years.  The  agent  had  authority  to  make  con- 
tracts subject  to  the  owner's  approval.  One 
W.  secured  an  adjacent  lot  in  the  same  man- 
ner, his  deed  reciting  a  contract  to  carrv  on 
his  trade  for  Ave  years,  though  he  testified 
that  the  contract  was  for  three  yean.  W. 
and  defendant's  grantor  erected  a  shop  by 
their  joint  labor,  partly  on  each  lot.  W.  fur- 
nishing the  lumber  and  owning  tne  shop. 
Defendant's  grantor  only  worked  a  abort 
time,  when  he  abandoned  the  lot,  and  engaged 
in  other  business,  his  reason  being  that  he 
had  learned  that  he  could  get  a  deed  only  bv 
working  at  his  trade  for  five  years.  Held, 
that  the  evidence  was  Insufficient  to  rapport 
a  verdict  for  defendant.— Collins  v.  2alfow, 
(Tex.)  248. 

Rescission. 

2.  Grantor  conveyed  by  warranty  deed,  re- 
ceiving the  grantee's  notes  secured  by  mort- 
gage for  the  consideration.  The  deed  and 
mortgage  were  recorded,  but  the  grantee  did 
not  take  possession,  and  paid  no  taxes,  and 
soon  after  left  the  state,  and  was  absent  un- 
til after  the  time  for  payment  of  the  notes 
had  expired.  Held,  that  the  contract  was  ex- 
ecutory, and  could  be  rescinded  by  the  gran- 
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"tor  without  notice,  on  failure  to  pay  the  notes. 
— Kennedy  v.  Embry,  (Tex.)  88. 

Action  for  price— Failure  of  title. 

3.  Where  a  vendee  of  land,  who  has  since 
conveyed  such  title  as  he  received,  is  sued 
for  damages  for  failure  to  deliver  goods  agreed 
on  as  the  purchase  price,  he  can  defend  on  the 
ground  of  failure  of  title,  if  at  all,  only  by 
showing  a  complete  failure  of  title  in  his  ven- 
dors, or  a  failure  of  such  title  as  they  repre- 
sented that  they  had  at  the  time  of  sale.— 
Fisher  v.  Dow,  (Tex.)  465. 

Vendor's  lien. 

4.  Plaintiff  conveyed  land  to  defendant  com- 
pany for  right  of  way  and  depot  purposes, 
and  took  the  notes  of  citizens  of  the  coun- 
ty through  which  the  railroad  ran  for  the  pur- 
chase price,  payable  when  the  right  of  way 
and  depot  grounds  should  be  laid  off  and  es- 
tablished. The  right  of  way  and  depot  were 
established  by  defendant,  but  the  purchase 
price  was  not  paid  by  the  citizens.  Held, 
that  plaintiff  had  no  lien  on  the  land  for  the 
purchase  money,  as  it  was  intended  that  the 
defendant  should  take  the  land  unincumbered 
by  any  lien,  and  that  plaintiff  would  rely  on 
the  notes  for  the  price.— Springfield  &  ]£.  R. 
Co.  v  Stewart,  (Arki)  767. 

5.  In  an  action  on  a  note  given  for  the  price 
of  land,  the  complainant  averred  that  the 
vendor's  lien  on  a  portion  of  the  land  had 
been  relinquished,  and  only  asked  for  a  fore- 
closure of  the  lien  as  to  tine  remainder,  and 
there  was  nothing  in  the  petition  to  identify 
the  portion  upon  which  foreclosure  was 
sought.  Hetd%  that  it  was  error  to  enter  judg- 
ment for  the  enforcement  of  a  lien  as  to  the 
whole  or  any  portion  of  the  land. —Daniel  v. 
Watson,  (Tex.)  787. 

6.  Plaintiff,  who  owned  land  on  which  was 
a  vendor's  lien,  sold  part  to  defendant,  whb 
paid  part,  and  agreed  to  pay  two-thirds  of  the 
original  price,  but  failed  to  meet  one  of  the 
notes  when  due.  and  plaintiff  paid  it;  defend- 
ant agreeing  to  repay  his  share.  By  mutual 
agreement  plaintiffs  vendor  conveyed  to  each 
his  respective  portion,  taking  from  each  new 
notes  for  the  portions  of  the  unpaid  price  each. 
had  agreed  to  pay.  Held\  that  plaintiff  had  a 
lien  on  defendant's  tract  for  the  two-thirds  of 
the  note  so  paid.— Henson  v.  Reed.  (Tex.)  522. 

7.  £.  and  W.,  partners,  purchased  land 
from  the  six  owners,  the  deed  reciting  that 
no  part  of  the  price  was  paid,  and  gave  their 
six  notes  for  the  price,  each  secured  by  a  lien 
upon  an  undivided  sixth.  E.  gave  a  mortgage, 
which  purported  to  "convey*  the  tract,  and 
which  stated  that  his  Interest  was  the  undivid- 
ed half,  and  that  the  mortgage  was  intended 
only  to  cover  that.  E.  afterwards  purchased 
W.'s  interest.  The  vendors'  liens  were  after- 
wards foreclosed  upon  the  undivided  five- 
eixth ;  the  decree  reciting  that  the  note  for  the 
other  sixth  had  been  paid  by  E.,  and  the  ven- 
dor's lien  thereon  discharged.  Heldy  that  the 
release  of  the  one-sixth  inured  to  the  benefit  of 
the  mortgagee,  in  the  absence  of  evidence 
that  the  payment  was  made  before  E.'s  pur- 
chase from  W.— Willis  v.  Smith,  (Tex.)  683. 

8.  The  purchaser  at  execution  sale  against 
the  executors  of  E.,  with  notice  of  the  decrees 
foreclosing  the  liens  and  mortgage,  acquired 


the  right  to  redeem  from  the  decrees,  but  lost 
his  right  by  failure  to  exercise  it  before  the 
decrees  were  executed.— Id. 


VENUE  IN  CIVIL  CASES. 

Action  on  insurance  policy,  see  Insurance,  7. 

Actions  Involving  land. 

1.  Rev.  St  Tex.  art.  1198,  eubd.  15,  provid- 
ing that  suit  to  enjoin  the  execution  of  a  judg- 
ment shall  be  brought  in  the  county  in  which 
such  judgment  was  rendered,  and  article 2880, 
providing  that  writs  of  injunction  to  stay  ex- 
ecution on  a  judgment  shall  be  returnable  to 
the  court  where  such  judgment  was  rendered, 
apply  to  suits  going  to  the  validity  of  the 
judgment,  and  not  to  suits  to  prevent  the  sale 
of  property  on  which  the  judgment,  however 
valid,  is  no  lien.— Tan  RateUff  v.  Call,  (Tex.) 
578. 

2.  Under  Civil  Code  Ky.  1 62,  providing  that 
an  action  for  the  reoovery  of  realty,  or  an  es- 
tate or  interest  in  it,  or  for  its  sale  under  an 
incumbrance  or  charge,  must  be  brought  in 
the  county  in  which  the  subject  of  the  action 
or  some  part  of  it  is  situated,  the  circuit  court 
of  one  county  has  jurisdiction  of  an  action  to 
subject  to  the  claims  of  creditors  land  in  that 
and  another  county  alleged  to  have  been 
fraudulently  conveyed,  the  legal  title  to  which, 
in  whole  or  in  parti  is  in  the  same  person. — 
Tread  way  v.  Turner,  (Ky.)  816. 

8.  Such  court  is  not  deprived  of  jurisdiction 
as  to  the  land  in  the  other  county  because  it 
fails  to  subject  the  land  in  its  county  to  the> 
payment  of  the  debt ;  the  reason  of  the  failure 
being  that  such  land  is  subject  to  bona  Jide 
liens  to  the  extent  of  its  value.— Id.  • 

4.  Carroll's  Code  Ky.  I  66,  provides  that  a 
suit  for  partition  must  be  instituted  in  the 
jurisdiction  in  which  the  ancestor  lived  at  hia 
death.  Bullitt's  Code,  §  63,  provides  that  ac- 
tions concerning  real  property  must  be 
brought  in  the  county  in  which  the  subject  of 
the  action,  or  some  part  thereof,  is  situated. 
Held,  that  an  action  by  guardians  for  sale  of 
land  descending  to  their  wards  and  the  wid- 
ow, for  division  of  the  proceeds  and  reinvest- 
ment is  properly  brought  in  the  county  in 
which  the  father,  from  whom  the  land  de- 
scended, died,  and  in  which  only  a  portion  of 
it  is  situated. —Fhalan  v.  Louisville  Safety 
Vault  &  Trust  Co.,  (Ky.)  10. 

Objections. 

5.  A  plea  in  abatement,  because  defendant 
is  not  sued  in  the  county  in  which  he  resides, 
cannot  be  sustained,  unless  it  negatives  the 
existence  of  any  of  the  exceptions  which,  un- 
der the  statute,  would  authorize  jurisdiction 
where  the  suit  is  brought— San  Antonio  &  A. 
P.  Ry.  Co.  ▼.  Cockvill,  (Tex.)  702. 

6.  In  an  action  for  trespass  in  seizing  plain- 
tiff's goods  on  execution  against  a  third  per- 
son, the  petition  was  originally  filed  against 
the  execution  plaintiffs  and  the  sheriff  jointly, 
and  alleged  that  the  trespass  was  committed 
in  the  county  in  which  the  sheriff  resided  and 
the  action  was  brought.  Held,  that  an  objec- 
tion by  the  other  defendants  that  they  should 
have  been  sued  in  the  county  of  their  resi- 
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denoe  is  not  well  taken.— Willis  v.  Hudson, 
<Tex.)  718. 

7.  Such  an  objection,  not  made  until  after  a 
plea  to  the  merits,  a  trial,  a  judgment,  and  a 
reversal  thereof  in  the  supreme  court,  a 
change  of  venue,  and  a  dismissal  as  to  the 
sheriff,  comes  too  late.— Id. 

Venue  in  Criminal  Oases. 

See  Criminal  Law,  6,  7. 

Verdict. 

See  Trial,  20. 

Verification. 

Of  plea  of  Tion  est  factum,  see  Pleading,  8-6. 

Voters. 

See  Elections  and  Voters. 

Warranty. 

General,  by  life-tenant,  see  Covenants. 

WATERS  AND  WATER- 
COURSES. 

See,  also,  Navigable  Waters. 
License  to  erect  dam,  revocation,  see  Li- 
cense* 

Water-rights  and  easements. 

A  deed  to  land  situated  on  a  creek  contained 
the  following  clause:  "And  I  hereby  convey 
qnto  said  B.,  his  heirs  and  assigns,  all  the 
rights  and  privileges  of  using  the  waters  of 
said  McAnnelly's  creek,  which  I  have  hereto- 
fore possessed,  and  which,  until  now,  I  have 
reserved  in  all  conveyances  of  land  on  said 
creek,  for  the  purpose  of  erecting  machinery. n 
By  a  prior  conveyance  of  land  on  the  creek 
the  grantor  had  reserved  the  exclusive  "con- 
trol of  the  water,  and  the  privilege  of  banking 
on  said  land  conveyed  in  said  creek; n  and  by 
a  subsequent  conveyance  of  all  his  remaining 
land  to  a  third  person,  he  reserved  "the  priv- 
ilege of  banking  water  up  the  said  creek,  for 
the  purpose  of  erecting  machinery. "  Held, 
that  the  deed  first  mentioned  conveyed  the 
'  right  and  privilege  of  using  and  controlling 
the  waters  of  the  creek  for  the  purpose  of 
erecting  machinery,  and  also  the  right  to  use 
the  waters  by  erecting  a  dam  across  the  creek. 
— Risien  v.  Brown,  (Tex.)  661. 

WILLS. 

See,  also,  Executors  and  Administrators. 
Devise  in  lieu  of  dower,  see  Dower,  2-6. 

Undue  influence. 

1.  Testatrix  devised  the  bulk  of  her  estate 
to  three  of  her  aunts  and  uncles,  excluding 
others  of  the  same  degree  of  kindred.  There 
was  evidence  that  she  disliked  one  of  the  dev- 
isees and  one  of  the  relatives  not  provided 
for.    On  trial  of  the  issues  of  mental  capacity 


and  undue  influence  the  court  charged  that, 
if  testatrix  had  not  sufficient  mind  when  she 
signed  the  will,  or  if  her  mind  was  not  uina 
proper  state"  to  dispose  of  her  estate  'with 
reason  and  according  to  a  settled  purpose  of 
her  own,  she  was  incompetent.  Held  error, 
as  the  phrase  "proper  state  of  mind  "  migpht, 
under  the  facts  of  the  case,  mislead  the  jury 
into  the  belief  that  prejudice  towards  her  rel- 
atives was  in  itself  sufficient  to  invalidate  the 
will.— Gordon  v.  Morrow,  (Ky.)  373. 

Revocation. 

2.  A  holographic  will,  revoked  under  Gen. 
St  Ky.  c  113,  $  9,  by  the  subsequent  marriage 
of  testatrix,  is  not  revived  by  its  recognition 
and  preservation  by  testatrix  during  covert- 
ure, though  with  her  husband's  consent,  as 
by  section  11  such  a  will  can  be  revived  only 
byre-execution  thereof,  which  must  be  in  the 
same  manner  as  is  essential  to  its  original  ex- 
ecution.—Stewart  v.  Mulholland,  (Ky.)  125. 

8.  Such  a  will,  made  two  days  before  the 
marriage  of  testatrix,  pursuant  to  an  antenup- 
tial contract  reserving  to  her  the  right  of  tes- 
tamentary disposition,  and  delivered  to  a  third 
party  on  the  day  of  the  marriage  for  safe 
keeping,  with  the  husband's  consent,  is  not 
revoked  by  her  marriage,  though  the  written 
contract  was  not  executed  until  the  day  of  the 
marriage,  as  the  execution  of  the  will  and  of 
the  contract  is  virtually  one  transaction. —Id.* 

4.  Rev.  St.  Tex.  art.  4861,  prescribes  that  a 
will  may  be  revoked  by  a  subsequent  will, 
codicil,  or  declaration  in  writing  executed 
with  like  formalities,  or  by  the  testator  de- 
stroying, canceling,  or  obliterating  the  same, 
or  causing  it  to  be  done  in  his  presence,  fleM, 
that  the  cancellation  of  a  will  expressly  re- 
voking all  former  wills  does  not  revive  a 
former  will.— Hawes  v.  Nicholas,  (Tex.)  558. 

Probate  and  contest. 

5.  On  the  probate  of  a  will  the  issue  was 
whether  it  was  signed  by  two  witnesses  in 
testator's  presence.  One  witness  testified 
that  he  wrote  the  will,  saw  testator  sign  it, 
and  signed  it  himself  at  testator's  request, 
and  in  his  presence,  and  informed  him.  that  an- 
other witness  was  necessary,  and  that,  when 
he  first  saw  the  will  after  testator's  death,  the 
name  of  the  second  witness  was  not  thereon, 
but  was  placed  there  while  the  will  was  out  of 
his  possession;  but  this  was  contradicted  by 
the  person  who  received  the  will  from  him. 
Such  witness  was  shown  to  have  poor  mem- 
ory- The  second  was  out  of  the  jurisdiction. 
Another  person  testified  that  he  saw  the  sec- 
ond subscribing  witness  sign  a  paper  similar 
in  appearance,  which  testator  said  was  his 
will,  in  the  presence  and  at  the  request  of  the 
latter.  Held  error  to  refuse  probate.— Hopf 
v.  State,  (Tex.)  589. 

6.  While  the  state  cannot  contest  probate 
because  entitled  to  the  property  by  escheat,  it 
is  immaterial  that  it  is  allowed  to  do  so  with- 
out objection.  It  is  unimportant  that  the 
facts  are  elicited  by  a  person  not  entitled  to 
contest. — Id. 

7.  A  will  probated  in  another  state,  affect- 
ing land  in  Missouri,  and  not  recorded  there, 
as  provided  by  Rev.  St.  Mo.  §S  3893,  39M,  is 
not  constructive  .notice  of  its  provisions  affect- 
ing such  land.— Keith  v.  Johnson,  (Mo.)  507. 
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&  The  probate  of  a  will  In  one  state,  devis- 
ing land  in  another,  is  not  binding  on  the 
courts  of  the  latter  state  as  an  adjudication  of 
the  validity  or  effect  of  such  devise,  under  the 
federal  provisions  requiring  such  faith  and 
credit  to  be  given  to  the  judicial  proceedings 
of  the  courts  of  other  states  as  they  have  in 
their  own  state,  inasmuch  as  the  court  of  the 
former  state  had  no  jurisdiction  to  make  such 
adjudication,  if  it  had  attempted  to  do  so. 
—Id. 

Construction. 

9.  A  will  gave  testator's  sister  a  life-estate, 
and  at  her  death  "her  daughters  who  may  be 
unmarried"  were  to  have  the  land.  If  there 
should  be  no  unmarried  daughters  at  her 
death,  then  the  lands  were  to  be  "equally  di- 
vided between  all  her  daughters. "  The  sister 
died,  leaving  three  married  daughters,  and 
none  unmarried.  Held,  that  the  three  married 
daughters  took  the  land  to  the  exclusion  of 
the  heirs  of  a  married  daughter  who  had 
died  before  her  mother. — Robertson  v.  Gar- 
rett, (Tex.)  96. 

10.  Testator  devised  land  to  his  wife  for 
life,  "and  after  her  death  unto  the  heirs  of  my 
daughter,  £.,  and  the  heirs  of  my  son,  H., 
*  »"*  which  said  heirs  shall  take  •  •  • 
as  purchasers  from  me,  and  not  by  inheritance 
of  or  descent  from  my  said  wife. "  Held,  that 
the  heirs  of  E.  and  ft.  took  per  ntlrpes,  and 
not  ver  capita,  especially  as  in  other  clauses 
similar  devises  were  made  to  E.  for  life,  and 
then  to  her  heirs,  and  to  H.  for  life,  and  then 
to  hiB  heirB;  thereby  showing  that  the  testa- 
tor used  the  terms  "heirs  of  S.  "and  "heirs  of 
H.,"  respectively,  as  referring  to  a  class.— 
Preston  v.  Brant,  (Mo.)  78. 

Nature  of  estate  devised. 

11.  The  estate  created  in  favor  of  the  heirs 
of  E.  and  EL  was  a  contingent  remainder, 
which  became  vested  upon  the  death  of  E.  and 
H.  during  the  life  of  the  life-tenant. —Id,* 

.  12.  Testator  directed  an  annuity  of  $500  to 
be  paid  to  1>.  until  July  1,  1882,  and  if  she 
should  die  before  that  time  it  should  be  paid 
to  M.,  if  unmarried,  until  her  marriage.  If 
at  that  time  D.  should  be  living,  $5,000  was  to 
be  invested,  and  the  income  paid  to  her  dur- 
ing widowhood,  but  on  her  marriage  the  fund 
was  to  be  retained  by  the  executors  until  her 
death,  when  $8,000  of  it  was  to  be  invested  in 
land  f  or  M.'s  use  for  life,  without  power  to  sell 
or  incumber.  At  her  death  it  was  to  descend 
to  her  heirs.  D.  and  M.,  as  well  as  the  other 
principal  legatees,  were  relatives  of  testator, 
and  under  the  will  July  1, 1882,  was  fixed  for 
the  settlement  of  the  estate,  which  .was  all 
disposed  of  by  the  will.  M.  survived  testator, 
ana  died  before  July  1, 1882,  leaving  a  hus- 
band and  one  child.  D.  also  survived  testator, 
and  died  in  1885.  Held,  that  the  devise  to  M. 
vested  in  her  at  the  death  of  testator,  though 
its  enjoyment  was  postponed  until  the  death 
of  D.— Wedekind  v.  Hallenberg,  (Ky.)  868. 

18.  There  being  nothing  in  the  will  indicat- 
ing that  the  testator  used  the  word  "  heirs  "  in 
any  other  sense  than  as  a  technical  word  of 
inheritance,  which  view  is  confirmed  by  an- 
other clause,  in  which  the  word  "children" 
was  used,  M.  took  an  estate  in  fee,  subject 
only  to  a  restriction  for  life  on  her  right  of 


alienation,  and  on  her  death  it  passed  to  her 
daughter  as  heir,  and  not  as  devisee,  such 
case  not  falling  within  Gen.  St.  Ky.  c.  68,  art. 
1,  $  10,  providing  that  a  grant  or  devise,  to  a 
person  for  life,  and  after  his  death  to  his  heirs, . 
shall  pass  only  an  estate  for  life  to  him,  and' 
remainder  to  his  heirs.— Id. 

14.  A  testator  devised  to  his  daughter  A. 
land  in  G.  and  in  S.,  Btating:  "The  Baid  land 
is  allotted  to  her,  and  valued  at  #  *  #.  The 
said  land  is  willed  to  my  daughter  and  her  bod- 
ily heirs, "  except  the  tract  in  8.,  "which  she 
is  to  have  the  right  to  dispose  of  as  she 
wiBhes. n  By  another  clause  lands  were  de- 
vised to  another  daughter  and  "her  bodily 
heirs, "  except  certain  tracts,  which  she  was 
to  sell,  if  she  wished.  Held,  that  A.  took  only 
a  life-estate  in  the  land  in  C— Mitchell  v. 
Simpson,  (Ky.)  372. 

WITNESS. 

Absence,  as  ground  for  new  trial,  see  Crimi- 
nal Law,  87;  New  Trial,  5. 

continuance,    see    Continuance,    1-4; 

Criminal  Law,  8-10. 

Competency  of  accused  on  preliminary  exam- 
ination, see  Criminal  Law,  1. 

Evidence  of  deceased  witness  at  f ormor  trial, 
see  Evidence,  15. 

Competency. 

1.  A  principal  offender  in  the  same  crime 
with  the  defendant  on  trial,  although  indicted 
separately,  is  not  a  competent  witness,  unless 
he  has  been  acquitted.  Code  Crim.  Proc.  Tex. 
art.  781.— Woods  v.  State,  (Tex.)  108. 

2.  Under  the  Texas  statutes,  the  offense  of 
willfully  driving  stock  from  its  accustomed 
range,  with  intent  to  defraud,  is  a  felony ;  and 
where  a  defendant  is  found  guilty,  and  fined 
for  such  offense,  and  takes  no  appeal,  he  is  a 
convicted  felon,  and  incompetent,  although 
no  formal  sentence  has  been  passed  upon  him. 
Hubt,  J.,  dissenting.— Id. 

Privileged  communications. 

8.  A  letter  by  one  partner  to  another  regard- 
ing the  nature  and  purpose  of  the  firm's  pur- 
chase from  an  insolvent  is  not  a  privileged 
communication.— Wills  Point  Bank  v.  Bates, 
(Tex.)  848. 

Transactions  with  deceased  persons. 
4.  The  president  and  cashier  borrowed 
money  of  their  bank  and  loaned  the  same  to  a 
failing  debtor  of  the  bank  and  of  the  presi- 
dent. The  debtor  gave  a  mortgage,  the  prop- 
erty being  delivered  to  the  mortgagees,  with 
authority  to  sell,  etc  The  president  controlled 
the  property,  and  the  proceeds  were  applied, 
first,  to  the  payment  of  the  loan  to  him  and 
the  cashier.  Held,  that  Civil  Code  Ky.  $  606, 
subseo.  2,  providing  that  no  person  shall  tes- 
tify for  himself  concerning  any  verbal  state- 
ment, etc.,  of  a  decedent,  aid  not  prohibit  the 
cashier,  in  an  action  between  the  bank  and 
the  president's  executor,  from  testifying  to  an 
agreement  by  the  president  to  pay  the  balance 
due  by  the  debtor  to  the  bank,  where  no  ac- 
tion has  been  brought  on  the  cashier's  bond 
for  any  misconduct  In  the  matter,  and  he  was 
not  shown  to  be  liable  to  the  bank.— Apper 
son's  Ex'x  v.  Exchange  Bank,  (Ky.)  801. 
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5.  A  partnership  purchased  land,  each  part- 
ner taking  an  undivided  interest,  paid  for  out 
of  his  own  funds.  The  property  was  used  for 
the  partnership  business,  and  after  it  ceased 
each  used  his  undivided  interest  for  his  own 
beneftL  and  mortgaged  it  to  secure  individual 
liabilities.  In  an  action  by  the  administrator 
of  the  deceased  partner  to  enforce  an  alleged 
lien  for  the  balanoe  due  a  deceased  partner 
against  a  mortgagee  of  the  survivor's  interest 
for  the  letter's  individual  debt,  the  survivor 
is  a  competent  witness  in  reference  to  the 
status  of  the  real  estate,  as  it  is  not  properly 
testimony  in  his  own  behalf,  his  personal  lia- 
bility for  the  balanoe  being  neither  increased 
nor  diminished  thereby:  the  contest,  as  to  the 
status  of  the  property,  being  between  plain- 
tiff and  the  survivor's  mortgagee.— Wilnite's 
Adm'r  v.  Boulware,  (Ky.)  689. 

Impeachment. 

6.  Where  defendant  has,  on  cross-examina- 
tion of  plaintiff,  read  certain  parts  of  her  dep- 
osition taken  by  him,  for  the  purpose  of  im- 
peaehmenLplaintiff  may  read  the  whole  to 
the  jury.— Korte  v.  Hoffman,  (Mo.)  890. 

7.  A  witness  may  be  impeached  by  show- 
ing statements  made  by  him  out  of  court,  in- 
consistent with  those  made  in  court,  after  lay- 
ing the  proper  foundation  therefor.— Leahey 
v.  Cass  Ave.  &  F.  G.  Ry.  Co.,  (Mo.)  58. 

8.  On  trial  of  an  issue  as  to  the  existence  of 
a  deed  alleged  to  have  been  made  to  a  married 
woman,  the  inventory  of  the  grantor's  estate, 
filed  and  sworn  toby  the  grantee  and  her  hus- 


band, as  administrators  of  the  grantor,  is  not 
admissible  to  Impeach  the  husband's  testi- 
mony, where  he  has  not  been  examined  on  the 
subject— Clapp  v.  Engtodow,  (Tex.)  408. 

9.  Under  Mansf.  Dig.  Ark.  f  3002,  allowing 
a  witness  to  be  impeached  by  evidence  of  his 
general  reputation  for  truth  or  immorality,  an 
Inquiry  as  to  whether  one,  from  his  knowl- 
edge of  his  "reputation  for  truth  and  veracity , 
morality  and  chastity, "  would  believe  him  on 
oath,  UnotnermissiMe  — Cline  v.  State,  £  Ark.) 
825. 

10.  A  com tonsnwill  not  beset  aside  on  the 
ground  that  evidence  was  Introduced  that  a 
state's  witness  bore  a  good  reputation  in  the 
community  where  he  resided  26  or  30  years  be- 
fore the  trial,  the  admission  of  such  testimony 
being  in  the  discretion  of  the  court.— Id. 

11.  Where  the  cross-examination  of  im- 
peaching witnesses  shows  that  they  know 
nothing  of  the  reputation  of  the  witness  for 
truth  and  veracity  in  the  neighborhood  in 
which  he  lives,  their  testimony  should  he  ex- 
cluded.—Clapp  v.  Bngledow,  (T&l.)  402. 

Words  and  Fhraaea, 

u  Night, n  see  Burglary. 

Writ*. 

See  Attachment;  .Error,  Writ  of;  Execu- 
tion; Injunction;  Mandeumu;  ProMM- 
tkm,WrUQf. 
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We  herewith  famish  tables  of  all  those  cases  which,  originally  published  in  the 
Southwestern  Reporter,  have  since  appeared  in  the  various  State  Reports.  Refer- 
ence is  made  in  each  case  to  the  volume  and  page  of  both  the  State  Report  and  the 
Southwestern  Reporter.  Similar  tables  will  be  made  and  issued  hereafter.  The 
advantage  of  such  tables,  both  for  purposes  of  reference  and  citation,  are  obvious, — 
much  increasing  the  permanent  value  of  the  series. 
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1886,  includes  only  the  following  cases  from  volume  47,  Arkansas  Reports:] 


Pag© 

Apel  v.  Kelsey  (8  8.  W.  102) 418 

Arnett  v.  McCain  (1  S.  W.  878) 411 

Atkinson  v.  Pittman  (2  S.  W.  114) 464 

Atkinson  v.  Ward  (2  S.  W.  77) 688 
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Preston  v.  Sabine  &  E.  T.  Ry.  Co.  (7  8.  W. 

825) 875 

Rice  v.  Miller  (8  8.  W.  317) 613 

Roberts  v.  McCamant  (8  S.  W.  543) 743 

Rowev.  Spencer  (8  S.  W.  60) 78 

Russell  v.  Hunnicutt  (8  8.  W.  500) 657 

Screwmen's  Benevolent  Ass'n  v.  Smith  (7 

S.W  793) 168 

Seale  v.  Baker  (7  S.  W.  742) 233 

Seeligson's  Ex'rs  v.  Texas  Transp.  Co.  (7 

S..W.  708) 198 

Sharp  v.  Elliott  (8  S.  W.  488) 0fl» 

Smith  v.  Leach  (7  S.  W.  767) 49:i 

State  v.  Goodnight  (11  S.  W.  119)  682 

Stevensv.  Lee(8S.  W.  40) 279 

Stewart  v.  Anderson  (8  S.  W.  295) 588 

Stonebraker  v.  Friar  (7  8.  W.  799) 202 


Talbertv.  Dull  (8  8.  W.  530) 

Telfener  v.  Dillard  (7  S.  W.  847) 

Texas  &  N.  O.  Ry.  Co.  v.  Crowder  (7  S. 

W.709) 

Texas  &N.  O.  Ry.  Co.  v.  Dillard  (8  S.W. 

113) 

Tram  Lumber  Co.  v.  Hancock  (7  S.  W. 

724) 

Udell  v.  Peak  (7  8.  W.  786) 

Ullmann  v.  Jasper  (7  8.  W.  768) 


675 
139 


812 

547 
446 


Voorhies  v.  Mayor,  etc.,  of  Houston  (7  8. 
W.  679) 831 

Ward  v.  Duer  (11  S.  W.  116) 231 

(25) 
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Ward  v.  Sutor  (8  8.  W.  51) 343    Wooldridge   v.    Eastland   Co.   (8  S.    W. 

Webbv.  Burney  (7S.W.  841) 322       503) 6S0 

Willis  v.  Mclntyre  (7  S.  W.  594) 34 1  Wooldridge  v.  Hancock  (6  S.  W.  818) IS 
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[Not*.    The  Southwestern  Reporter,  which  did  not  begin  publication  until  August  2; 
1886,  includes  only  the  following  cases  from  21  Texas  Court  of  Appeals:] 


Baldwin  v.  State  (8  S.  W.  109) 591 

Bartlett  v.  State  (2  S.  W.  829) 500 

Beaty,  Ex  parte  (1  S.  W.  451) :  426 

Benton  v.  State  (2  S.  W.  885) 554 

Bohmyv.  State  (2  S.  W.  886) 597 

Brady  v.  State  (1  S.  W.  462) 659 

Bramlettev.  State  (2  S.  W.  765) 611 

Bryant.  Ex  parte  (2  S.  W.  891) 689 

Burney  v.  State  (1  S.  W.  458) 565 

Cain  v.  State  (2  S.  W.  888) 662 

Coleman  v.  State  (2  S.  W.  859) 520 

Conley  v.  State  (1S.W.454) 495 

Crawford  y.  State  (1  S.  W.  446) 454 

Dickey  v.  State(2S.W.  809) 480 

Dixon  v.  State  (1  S.  W.  448) 517 

Dooleyy.  State  (2  S.  W.  884) 549 

Doss  v.  State  (2S.  W.  814) 505 

Farmery.  State  (2  S.  W.  767) 423 

Faubionv.  State  (2  S.  W.  830) 494 

Oaitherv.  State  (1  S.  W.  456) 527 

Harris  v.  State  (2  S.  W.  830) 478 

Kerrigan  v.  State  (2  S.  W.  756) 487 

McCandless  v.  State  (2  S.  W.  811) 411 

McClanahan  v.  State  (2  S.  W.  818) 429 

McElmurray  v.  8tatej2  S.  W.  892) 691 

McGeev.  State  (2  S.  W.  890) 670 

McLaren  y.  State  (2  S.  W.  858) 513 


Menges  v.  State  (2  S.  W.  812) 413 

Moore  v.  State  (2S.  W.  887) 665 

Murray  v.  State  (I  S.  W.  522) 4** 

Murray  v.  State  (2  S.  W.  757) 6A> 

Nance  v.  State  (1  S.  W.  448) 457 

Owens  y.  State  (2S.  W.  808) 5T9 

Paulin  v.  State  (1  S.  W.  458) 4» 

Pedersony.  State  (1  S.  W.  521) *s» 

Pierce  y.  State  (1  8.  W.  468) 540 

Pierce  v.  State  (8  S.  W.  Ill) 63* 

Roberts  v.  State  (1  S.  W.  452) 460 

Rosborough  y.  State  (1  S.  W.  459) 6T2 

Shubert  v.  State  (2  S.  W.  883) 551 

Sims  y.  State  (1  &  W.  465) 649 


Tucker  v.  State  (2  S.  W.  t 


699 


Van  v.  State  (2  S.  W.  882) 6m 

Vaughn  v.  State  (2  8.  W.  825) 573 

Wadgymar  v.  State  (2S.  W.  768) 4» 

Waterhousey.  State  (2  8.  W.  889) 663 

Watson  v.  State  (1  S.  W.  451) 59* 

Wells  v.  State  (2  S.  W.  806) 594 

Westv.  State  (2  8.  W.  810) 4S7 

Wilkerson  v.  State  (2  S.  W.  857) 501 

Woodlief  v.  State  (2  8.  W.  812) 412 

Wyerav.State(2  8.  W.816) 448 
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Allen,  Ex  parte(2  8.  W.  588) 201 

Armstead  v.  State  (2  S.  W.  627) 51 

Bostic  v.  8tate  (2  S.  W.  588) 136 

Bradberry  v.  State  (2  8.  W.  592) 273 

Bradlev  v.  State  (2  8.  W.  828) 830 

Brothers  v.  State  (3  8.  W.  787) 447 

Campbell  v.  State  (2  8.  W.  825) 262 

Clark  v.  State  (3  8.  W.  744) 599 

Clement  v.  State  (2  8.  W.  879) 23 

Coker  v.  State  (2  S.  W.  615) 20 

Cook  v.  State  (8  8.  W.  749) 511 

Cooper  v.  State  (3  8.  W.  334) 419 

Curtis  v.  State  (3  S.  W.  86) 227 

Davidson  v.  State  (8  8.  W.  662) 872 

Davis  v.  State  (2  8.  W.  630) 45 

(26) 


Defriend  v.  State  (2  8.  W.  641) 570 

Downes  v.  State  (8  8.  W.  242) 393 

Driakill  v.  State  (2  8.  W.  622) 60 

Dukes  y.  State  (2  S.  W.  590) 192 

Elchman  v.  State  (2  S.  W.  538) 187 

Eisner  v.  State  (8  S.  W.  474) 687 

Epperson  v.  State  (8  S.  W.  789) 694 

Frazier  v.  State  (2  S.  W.  687) 120 

Gage  v.  State  (2  S.  W.  638) 123 

Goforth  v.  State  (8  S.  W.  882) 405 

Golden  v.  State  (2  8.  W.  531) 1 

Grimmett  v.  State  (2  S.  W.  631). 36 

Hadley  v.  State  (8  S.  W.  283) 396 

Dall  v.  State  (3  8.  W.  388) 632 
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Harrell  v.  State  (8  8.  W.  479) 692 

Harris  v.  State  (3  S.  W.  477) 677 

Hart  v.  State  (8  S.  W.  741) 668 

Harwell  v.  State  (2  S.  W.  606) 251 

Heineman  v.  State  (2  S.  W.  619) 44 

Hickman  v.  State  (2  S.  W.  640) 441 

Hill  v.  State  (3  S.  W.  764) .679 

Hodges  v.  State  (8  S.  W.  789) 415 

Hunt  v.  State  (3  8.  W.  233) 896 

Jackson  v.  State  (8  8.  W.  Ill) 442 

Johnson  v.  State  (2  8.  W.  609) 206 

Jones  v.  State  (8  S.  W.  280) 824 

Jones  v.  State  (3  S.  W.  478) 680 

Kennedy  v.  State  (3  8.  W.  480) 698 

King  v.  State  (8  8.  W.  842) 650 

Kunde  v.  State  (3  S.  W.  825) 65 

Kunde,  Ex  parte  (8  8.  W.  882) 418 

Lacey  v.  State  (3  8.  W.  843) 657 

Leache  v.  State  (3  S.  W.  589) 279 

Lee  v.  State  (8  S.  W.  89) 547 

Lestarjette  v.  State  (8  S.  W.  233) 896 

Levine  v.  State  (8  S.  W.  660) 683 

"Long  v.  State  (2  S.  W.  541) 194 

Longenotti  v.  State  (2  8.  W.  620) 61 

Loraine  v.  State  (3  S.  W.  340) 640 

Loy d  v.  State  (8  8.  W.  670) 646 

May  v.  State  (8  S.  W.  781)^ 595 

McConnell  v.  State  (8  8.  W.  699) 854 

Moore  v.  State  (2  8.  W.  684) 117 

Morrow  v.  State  (2  8.  W.  624) 289 

O'Connor,  Ex  parte  (8  8.  W.  840) 660 

Oman  v.  State  (8  S.  W.  468) 604 

Page  v.  State  (8  S.  W.  745) 551 

Parker  v.  State  (3  8.  W.  100) 105 

Partaln  t.  State  (2  S.  W.  854) 100 

Patillo  ▼.  State  (3  S.  W.  766) 686 

Perry  t.  State  (2  8.  W.  600) 19 

Phillips  v.  State  (2  S.  W.  601) 139 

Phipps  v.  State  (3  S.  W.  761) 621 

Poole  v.  State  (3  8.  W.  476) 685 

Price  v.  State  (2  S.  W.  622) 11Q 


Pryor  v.  State  (3  8.  W.  479) 693 

Rangel  v.  State  (8  8.  W.  788) 642 

Reedy  v.  State  (2  8.  W.  591) 271 

Rice  v.  State  (8  8.  W.  791) 654 

Roberts  v.  State  (2  S.  W.  622) 64 

Robinson  v.  State  (8  S.  W.  736) 129 

Robinson  v.  State  (2  8.  W.  639) 690 

Rollins  v.  State  (3  S.  W.  759) 548 

Rosales  v.  State  (8  8.  W.  844) 67a 

Rummel  v.  State  (8  8.  W.  768) 55$ 

Ryan  v.  State(3  8.  W.  547) 690 

Sarav.  State  (8  8.  W.  889) 680 

Shultz  v.  State  (2  8.  W.  599) 16 

Serio  v.  State  (8  S.  W.  784) 68$ 

Smith  v.  State  (2  8.  W.  542) 196 

Smith  v.  State  (8  S.  W.  684) 316 

Smith  v.  State  (8  8.  W.  238) 850 

Steagald  v.  State  (3  S.  W.  771) 464 

Stebbins  v.  State  (2  S.  W.  617) 32 

Stone  v.  State  (2  8.  W.  585) 185 

Stout  v.  State  (3  S.  W.  281) 830 

Taylor  v.  State  (8  8.  W.  753) 529 

Terry  v.  State  (8  8.  W.  477) 679 

Thompson  v.  State  (3  8.  W.  282) 32S 

Tow  v.  State  (2  8.  W.  582) «5 

Turner  v.  State  (2  a  W.  619) 43 

Van vickle  v.  State  (2  S.  W.  642) 625- 

Vidauri  v.  State  (8  S.  W.  847) 67ft 

Wade  v.  State  (2  S.  W.  594) 256 

Wade  v.  State  (8  S.  W.  786) 629 

Warren  v.  State  (8  8.  W.  240) 883 

Washington  v.  State  (8  S.  W.  228) 26 

Watts  v.  State  (8  8.  W.  769) ,  572 

Wells  v.  State  (2  S.  W.  609) *  18 

Willey  v.  State  (8  8.  W.  570) 408 

Williams  v.  State  (8  S.  W.  226) 833 

Williams  v.  State  (4  8.  W.  64). 497 

Wimberly  v.  State  (8  8.  W.  717) 506 

Wood  v.  State  (3  S.  W.  336) 481 

Wright  ▼.  State  (3  8.  W.  346) 670 

Wyers  ▼.  State  (2  8.  W.  722) 25» 
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Aaher,  Ex  parte  (5  8.  W.  91). 662 

Baker  v.  State  (5  8.  W.  130) 657 

Barbee  v.  State  (4  8.  W.  584) 199 

Barron  v.  State  (5  S.  W.  237) 462 

Baumgartner  v.  State  (5  S.  W.  118) 835 

Beeson  v.  State  (5  S.  W.  118) 406 

Bolding  v.  State  (4  8.  W.  579) 172 

Bond  v.  State  (4  S.  W.  580) 180 

Boren  v.  State  (4  S.  W.  463) 28 

Brannon  v.  State  (5  8.  W.  132). 428 


Brown  v.  State  (4  8.  W.  588) 214 

Burns  v.  State  (5  8.  W.  140) 641 

Carnes  v.  State  (5  8.  W.  183) 44& 

Carter  v.  State  (5  S.  W.  128) 508 

Castle  v.  State  (4  S.  W.  892) 286 

Cathey  v.  State  (5  8.  W.  187) 492 

Chester  ▼.  State  (5  S.  W.  125) 577 

Chew  t.  State  (5  8.  W.  378) 230 

Clark  t.  State  (5  S.  W.  115) 260 

Clark  v.  State  (5  S.  W.  178) 612 

(27) 
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Clark  t.  State  (5  8.  W.  168) 618 

Colchcll  v.  State  (5  8.  W.  139) 584 

Conner  v.  State  (5  8.  W.  189) 378 

Covey  v.  State  (5  S.  W.  283) 388 

Cravey  v.  State  (5  S.  W.  162) 677 

Crump  v.  State  (5  S.  W.  182) 615 

Curlin  v.  State  (5  8.  W.  186) 681 

Cyechawaich  v.  State  (5  8.  W.  119). ...  430 

Darby  v.  State  (5  8.  W.  90) 407 

Davis  v.  State<4  8.  W.  590) 210 

Davis  v.  State  (5  8.  W.  149) 637 

Donahoe  v.  State  (5  8.  W.  245) 457 

Early  t.  8tate  (5  8.  W.  122) 864 

England.  Ex  parte  (3  &  W.  714) 90 

Estes  v.  State  (5  8.  W.  176) 600 

Felder  v.  State  (5  8.  W.  145) 477 

Ford  v.  State  (5  8.  W.  145) 520 

Funderburg  ▼.  State  (5  S.  W.  244 )  892 

Calloway  v.  State  (5  S.  W.  246) 898 

Carcia  v.  State  (5  8.  W.  186) 712 

Gibson  v.  State  (5  8.  W.  314) 414 

Giles  v.  State  (4  S.  W.  886) 281 

Glass  v.  8tate  (5  S.  W.  181) 425 

Gordon  v.  State  (4  S.  W.  888) 219 

Grate  v.  State  (5  S.  W.  245) 458 

Groom  v.  State  (3  S.  W.  668).  v 82 

Guthrie  v.  State  (4  S.  W.  906) 839 

Hartwell  v.  State  (8  S.  W.  715) 88 

Hay,  Ex  parte  (5  S.  W.  98) 585 

Hennessy  v.  State  (5  S.  W.  215) 340 

Hightower  v.  State  (5  &  W.  343) 451 

Hoist  v.  State  (8  8.  W.  757) 1 

Holtzgraft  v.  State  (5  S.  W.  117) 404 

Homan  v.  State  (4  S.  W.  575) 212 

Honeycut  v.  State  (3  S.  W.  716) 71 

Howard  v.  State  (5  S.  W.  231) 265 

Huff  v.  State  (4  S.  W.  890) 291 

Huffman  v.  State  (5  8.  W.  184) 491 

Hutton  v.  State  (5  S.  W.  122) 886 

Jackson  v.  State  (5  S.  W.  871) 188 

Jones  v.  State  (5  8.  W.  138) Sol 

Jones  &  Baker  v.  State  (5  S.  W.  130). . .  657 

Keller  v.  State  (4  S.  W.  886) 259 

Kennedy,  Ex  parte  (3  8.  W.  114) 77 

Kirby  v.  State  (5  8.  W.  165) 18 

Koblenschlag  v.  State  (4  S.  W.  888). ...  264 

Ledbetter  v.  State  (5  8.  W.  226) 247 

Liskosski  v.  State  (3  8.  W.  696) 165 

Long  v.  State  (5  S.  W.  188) 692 

Maines  v.  State  (5  8.  W.  123) 568 

May  v.  State  (4  8.  W.  591) 146 

Mayfield  v.  State  (5  S.  W.  161) 645 

McCullough  v.  State  (5  8.  W.  175) 620 

McDevro  v.  State  (5  S.  W.  183) 429 

(2«) 


McDowell,  Ex  parte  (5  8.  W.  187) 679 

McGehee  v.  State  (5  8.  W.  222) S80 

McVey  v.  State  (5  8.  W.  174) 65* 

Mee  v.  State  (5  S.  W.  243) 565 

Miles  v.  State  (5  8.  W.  250) 41  »■ 

Miller  v.  State  (3  S.  W.  578) ® 

Milton  v.  8tate(4  S.  W.  574) 2M 

Montgomery  v.  State  (5  8.  W.  165) 650 

Mosley  v.  State  (4  8.  W.  907) M 

Murphy  v.  State  (4  S.  W.  906) 333 

Neiderluck  v.  State  (8  8.  W.  573) * 

Nicholas  v.  State  (5  8.  W.  239) 317 

Olivares  v.  State  (4  8.  W.  903) 3>G 

Osborne  v.  State  (5  &  W.  251) 431 

Peter  v.  State  (5  8.  W.  228) 64 

Phillips  v.  State  (4  8.  W.  898) W 

Pitnerv.  State  (5  S.  W.  210) ** 

Pless  v.  State  (8  8.  W.  576) 73 

Porter  v.  State  (4  8.  W.  889) 2» 

Powers  v.  State  (5  8.  W.  153) 4.' 

Roberts  v.  State  (4  S.  W.  879) 1> 

Robinson  v.  State  (4  8.  W.  904) 3!" 

Rodriguez  v.  State  (5  S.  W.  255) M 

Ross  v.  State  (5  S.  W.  184) •» 

Rosson  v.  State  (4  8.  W.  897) N 

Rowlett  v.  State  (4  S.  W.  582) 1W 

Sanderson  v.  State  (5  S.  W.  188) Kfl 

Scott  v.  State  (5  S.  W.  189) 4E 

Scott  v.  State  (5  S.  W.  142) 521 

Shaw  v.  State  (5  8.  W.  317) 4* 

Short  v.  State  (4  S.  W.  908) 312 

Shuler  v.  State  (4  8.  W.  581) 1* 

Simmons  v.  State  (5  S.  W.  206) «3 

Smith  v.  State  (5  8.  W.  219) 35. 

Smith,  Ex  parte  (5  S.  W.  99). 1W 

8parks  v.  State  (5  S.  W.  185) 44, 

Spearman  v.  State  (4  8.  W.  586) » 

Steber  v.  State  (4  8.  W.  880) 1' 

Sublett,  Ex  parte  (4  8.  W.  894) M 

Taylor  t.  8tate  (5  a  W.  141) 6» 

Thompson  v.  State  (5  S.  W.  114) 856 

Tooke  v.  State  (8  S.  W.  782) W 

Tucker  v.  State  (5  8.  W.  180) 51- 

Wade  v.  State  (4  S.  W.  896). £ 

Washington  v.  State  (5  S.  W.  119) & 

Westbrook  v.  State  (5  S.  W.  248) 401 

Wheeler  v.  State  (5  S.  W.  160) & 

Wheelis  v.  State  (5  S.  W.  224) w" 

White  v.  State  (8  8.  W.  710) J5* 

White  v.  State  (5  8.  W.  164) «* 

Williams  v.  State  (3  8.  W.  661) >* 

Williams  v.  State  (5  S.  W.  136) 48 

Williams  v.  State  (5  S.  W.  129) 619 

Withers  v.  State  (5  8.  W.  121) ** 

Wright  v.  State  (5  S.  W.  117) 813 
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Alexander  v.  State  '5  8.  W.  840) 120 

Allen  v.  State  f6S.  W.  187) 216 

Anderson  v.  State  (7  S.  W.  40) 706 

Arrellano  v.  State  (5  S.  W.  526) 48 

Banks  v.  State  (7  8.  W.82?) 559 

Bean  v.  State  (5  S.  W.  525) 11 

Bell,  Ex  parte  (6S.  W.  197) 428 

Bennett  v.  State  (5  S.  W.  527) 73 

Blainv.  State  (7  8.  W.  239) 626 

Blakely  v.  SUte  (7  8.  W.  238) 616 
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